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NOTE  TO  NINTH  EDITION. 


^■» 


Following  the  Index  are  "  Ajdditioval  Notxs,"  arranged  aooord- 
ing  to  the  numerical  order  of  the  sections  of  the  Code  and  the  paging 
of  the  book.  Each  additional  note  refers  oonspicaouslj  to  the  section 
of  the  Code  and  the  preceding  page  to  which  such  additional  note 
applies. 

After  consulting  the  body  of  the  work,  reference  should  in  every 
case  be  had  to  the  ''  Additional  Notes."  Their  arrangement  makes 
such  a  reference  a  matter  easy  to  accomplish. 

Besides  these  additional  notes,  in  an  Appendix  will  be  found  the 
Amendments  to  the  Code  of  Procedure  made  in  the  years  ISOS, 
1866,  and  1867. 

^^  Where  changes  have  been  made  in  any  sections  of  the  Code 
since  1864,  the  fact  is  indicated  by  a  *  in  front  of  the  section,  and  a 
note  at  foot  of  the  page,  referring  to  the  Appendix. 


EDITOR'S  PEEFACE 

TO 

THE  eighth:   edition. 


•  mm 


I  take  occasioii  on  presenting  to  public  notice  this 

the  Eighth  Edition  of  my  notes  to  the  Code  of  Pro- 

CEDXJRE  to  express  my  thanks  for  the  cordial  reception 

vouchsafed  to  the  previous  editions,  and  to  state  that,  I 

have  spared  no  pains  within  the  limited  leisure  the 

kindness  of  my  friends  and  clients   has    allowed  me, 

to    render    the    present  edition  complete,   useful  and 

reliable 

JOHN  TOWNSHEND. 

Kxw  Yobs  Hkralp  BuiLDnre, 


EXPLANATORY  NOTE 


It  -will  be  observed  that  some  of  the  sections  are  twice  numbered,  as  tfans^ 
188  [110],— while  other  sections  are  only  once  numbered;  also  that  some  sec- 
tions are  preceded  with  the  word  and  figures  (am'd  1849),  or  (am'd  1849 — 
1851),  &c^  while  others  haye  no  such  prefix ;  and,  ftirther,  t\at  some  sections 
haye  the  words  "  eaeMng  tuite"  prefixed,  and  others  haye  not 

The  reason  for  those  prefixes  or  the  omission  of  them,  is  to  giye  the  reader 
at  a  glance,  the  history  of  each  section ;  as  thus : — 

When  a  section  is  only  once  numbered,  as  §  227,  it  indicates  that  it  is  one  of 
the  sections  added  in  1849. 

When  a  section  is  twice  numbered,  as  g  8^8  [297],  it  hidicates,  1,  That  the 
section  is  one  of  those  which  existed  in  the  code  of  1848,  and,  2,  that  in  that  code 
it  was  numbered  as  within  the  brackets  [  ].  Whoi  the  words  "  existing  miU^^ 
are  prefixed  to  a  section,  they  indicate  that  the  section  is  one  of  those  which 
the  provisions  of  the  supplementary  act  apply  to  suits  pending  on  July  1, 1848* 
When  the  word  and  figures  (am'd  1849\  or  as  the  case  may  be,  are  prefixed 
they  ngnify  that  the  section  was  amended  in  the  year  or  years  which  the  fig- 
ures indicate. 

Howard's  Practice  Reports  are  cited  as  ^  How." ;  Abbott's  Practice  Reports 
as  "  Abb." ;  Bosworth's  Superior  Court  Reports  as  ^  Bosw.**  The  references 
to  the  Reyised  Statutes,  not  otherwise  marked,  are  to  the  first  edition. 
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CODE  OF  PROCEDURE. 

WITH  AMENDMENTS  OF  1865, 1866,  MD 1867,  * 

IN  APPENDIX. 


■  iii»  »  »■ 


[The  figiofw  irlCKdB  braek0li»  plaoed  sfter  the  nomber  of  the  lecthni,  show 
the  junnber  of  the  coneqtonding  aectioa  In  the  Code  of  1848.] 

AN  ACT 

To  simplify  and  abridge  the  practice,  pleadings,  and  proceed- 
ingB  of  the  courts  of  this  State. 

Whebxab,  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  commou  law  should  be  abolished,  that 
the  distinction  between  legal  and  equitable  remedies  should 
no  longer  continue,  and  that  an  uniform  course  of  proceeding, 
in  ftU  cases,  should  be  established ;  therefore, 

2^  People  of  the  State  of  New  Yorh^  represented  in  Senate 
and  Aseembly^  do  enact  as  foUovis  : 

Genio^  DEimnrioNs  Am  Dms^ 

BunoHl.  DhifliQii  of  remedies. 

2.  Definitieik  d  an  acthm. 

8.  Definition  of  a  special  proceeding. 

4  Division  of  actions  into  civil  and  cftoifaiaL 

SL  Definition  of  a  crioiinal  action. 

6L  Definition  of  a  dvil  action. 

7.  Ohfk  and  criminal  ramedies  not  meifed  la  eaeh  ether, 

a  Sel^eets  embnetd  In  tidt  act 

1 1.  [1.]  JRemedies. 

Bemedies  in  the  courts  of  justice  are  dlyided  into^ 

2 


18  DKFiHinos&i  I3§  2, 3. 

1.  Actions. 

2.  Special  proceedings. 

§2.  [2.]  (Am'd  1849.)    AeH&n. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offence. 

a.  What  u  ak  ▲c^oK^* 

A creditor'B Boit (Qiiidb  V.  JCm/^, 2 Sand. 881 ;  Dimkam  r.  NSthoUam^ih. 


A  proceeding  for  partition  (BadhifV.5<t//iM//,  8  How.  818;  1  Code  R. 

70 ;  i/ycTf  V.  iZ«6a«fe,  2  Code  R  18 :  4  How.  88 ;  M^€n  y.  Borland,  46. ; 

qualified,  Trover  y.  IVomt,  8  ib.  861). 
A  proceeding  to  dissolye  a  moneyed  corporation  {Kattmutroih  y.  AMior 

Bank,  2  Duer,  682). 
Qu»mmrfanto{TUF4opl»Y.  Cook,  ^BMttO^ 71;  ThiJ^gopUr.  Chrh^  11 

Barb.,  887). 
Seirt/adat  {tbmeron  y.  Younff,  6  How.,  872 ;  Alden  y.  dark,  12  t^.,  212). 
A  proceeding  to  determine  adyerse  ciaimB  to  real  property  (ifoiifi  y. 

Provost,  8  Abb.  446). 
Any  Judicial  proceeding  which,  If  conducted  to  a  determination.  wiU 

result  in  a  judgment  (£fiirrM»  J.    Ths  Peopio  y.  Coumig  Judffe  qfBuuuo* 

taer,  18  How.  «)0.) 
A  proceeding  by  mandamus  {The  Poopie  y.  Colbome,  20  How.  878.) 
A  BummaiT  proceeding  by  a  landlord  to  disposeeas  a  tenant  (Deuei  y. 

.fii»e,24Barb.444). 

'  b.  What  ib  not  ah  action  : — 

A  proceeding  under  sectioii  876  oi  the  Code  {MUU  y.  Thmroiy,  2  Abb. 

m). 

A  proceeding  under  section  872  of  the  Code  (Zxii^  y.  Bopke,  1  Duer  702). 

An  application  for  an  ii\Junctlon  (Bother  y.  Agar  %  How.  68). 

A  proceeding  to  obtain  diacoyery  of  books,  &^  {rolku  y.  Wtd,  8  How. 

808;  1  Code  R  66). 
A  proceeding  to  foreclose  a  mortgage  by  adyertisement  (Ball  y.  Bartlett^ 

0  Barb.  287). 
A  reference  of  a  claim  against  the  estate  of  a  deceased  person  (Coe  y. 

Om,  14  Abb.  86). 
A  proceeding  to  attach  for  contempt  (Hoietoin  y.  Bice^  16  Abb.  807 ;  Cfrajf 

y.  Cook,  16  Abb.  808  note). 

§  8.  [8.]  Speoial  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

A  What  is  a  bfboeal  pbocbbdino. 

A  proceeding  before  referees  appointed  to  hear  appeals  from  orders  of 

Commissioners  of  Highways  (7^  Peopie  y.  Fiabe,  14  How.  627). 
A  proceeding  to  assess  damages  on  the  laying  out  a  plank  road  under 

Laws  of  1847,  ch.  210  (Et  parte  Raw^m,  8  Code  R  146). 
A  proceeding  by  conmdasioners  to  appraise  compensation  for  lands  to  be 

ti^en  under  the  ^neral  Railroad  Act  {Re  N.  Y.  Cent,  B.  B,  Co.  y. 

Marvin,  1  Keman,  277). 
A  proceeding  to  open  streets  in  New  York  dty,  query  {Re  the  Bowery^ 

12  How.  97.) 
A  certiorari  (7^  Peopie  y.  SHUwtll,  19  N.  T.  682). 


{§  4—8.]  DivmoKB  ov  AonoHB.  19 

Apiooeeding  to  attach  for  contempt  \atUtdn  t.  ifa,  15  Abb.  807i 
Gray  y.  Cook,  16  Abb.  808  noteX 

4L  What  n  rot  ▲  bpbczal  PBooBEDnro. 

to  «n  ezecQtioa  {flrumr  t.  Vmn  Poit,  U 


A  proceeding  vopplementazy  to  «n  ezecntio] 
How.  19;conti«,Z>ii«iiT.  TWimt,  4  uT.  190). 


§  4.  [4.]  Diviaian  ofacium%. 

Actions  are  of  two  IdndB : 

1.  Civil 

2.  Criminal. 

■ 

§  $.  [5.]  (Am'd  1849.)  OnminaL  aeUon. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State, 
as  a  party,  against  a  person  charged  with  a  public  oflfenoe,  for 
the  punishment  thereof. 

§6.  [6.]  OivUacHon. 
Every  other  is  a  civil  action. 

§  7.  [7.]  Remedies  not  fnerged. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and 
criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other. 

§  8.  [8.]  (AmM  1849.)  IHvieion  qfacL 

This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  tiieir  jurisdio* 
tion; 

The  second  relates  to  civil  actions  commenced  in  the  courts 
of  this  State  after  the  first  day  of  July,  1848,  except  when  other- 
wise provided  therein,  and  is  distributed  into  fifteen  titles. 
The  first  four  [§§  69  to  126,  both  inclusive]  relate  to  actions  in 
all  the  courts  of  the  State ;  and  the  others,  to  actions  in  the 
supreme  court,  in  the  county  courts,  in  the  superior  court  of  the 
city  of  New  York,  in  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  in  the  mayor's  courts  of  cities,  and 
in  the  recorders'  courts  of  cities,  and  to  appeals  to  the  court  of 
appeals,  to  the  supreme  court,  to  the  county  courts,  and  to  the 
superior  court  of  the  city  of  New  York. 

h.  This  section  limits  the  provlrions  of  the  code  to  proceedings  In  salts  com- 
menced  after  the  code  took  effect  {MerriU  y.  FKtn^,  4How.  14 ;  Clarke  y.  Cram 


iff  UTOMos  or  Am*  g  & 

M^fi  ti7 ;8  Oodi  R IQ;  TnueUiY.  JBa^,4 How.  178 ;  Wgwif  ■  t> B/anO. 
ar<f,Mf.  2(M);Z>(MtyT.  J9^ovn,  j<f.  429.  Seeu  hoWBYCT .  Kmmmt  Y.  JfTlfa,  2  Sand. 
789 ;  8  Code  R.  208 ;  and  g  409,  foft) 

fl.  All  the  proYJaioDS  ot  the  oode  «^ply  to  all  recogntancfti  forfeited  in  any 
oomrt  of  miBral  aeaaiona,  or  oyer  ana  tenniner  withm  IBe  Btata  (Lairs  1855/ 
p.  805,  dL  2,  ib  1.) 

b.  11i«e  ia  no  lonirar  any  appeal  to  the  superior  eonrt  (See  Woodr.  Kdlw. 
8  Hilton,  886 ;  AnSm  Y.  iferr  «r^:  r.»  0  Abb.  844.) 


$9.1  oouBii  JJTP  TBxm  jmnibBmoMs  91 


PART  I. 


OF  THE   GOUBTS  OF  JUSTIGB  AKD   THEIR  JUBIEKDICTION. 


TTTLBL   Of  TBB  Gotnnn Bff  GSHSRA3L 

U     OV  THB  OODBT  OiP  AfFKAIA 
in.     Or  THB  SUFRBMX  CoURT,    ClBOCIT  OomtTfl,  AHD  OOUBXl  OV 

Otsr  and  Tbbmihxb. 
IV.  Of  tbb  Gountt  Courts. 

Y.     OFSKSSUFBRIOROoURTAHDOoiUBirOFOOiaCOIirPUlUSIirTBai 

Crrr  of  JXkw  Yobk,  ajtd  thb  MAYoatf  Aim  Rmnnudbr's 

COURTB  m  OTSBB  CSTZEB, 

TL    Of  the  Courts  of  Justices  of  thb  Pbaob. 
Tn.   Of  Jvwnxauf  jjsm  othbe  isfxbior  courts  or  cams. 


TITLE    L 
Of  the  Caurtt  in  gmeroL 

fiBCXiov9.   The  serenlooarts  of  thSs  State. 
10.   Their  Jurisdictifliigeiifinllj. 

%  9.  [9.]  (Am'd  1849.)    Ths  aeveral  covrU. 

The  following  are  the  courts  ot  justice  of  this  State. 

.  1.  The  court  for  trial  of  impeachmentB. 

S.  The  court  of  appeale. 

8.  The  supreme  court. 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  Kew  York. 

12.  The  court  of  common  pleas  for  the  city  and  oosnty  of 

New  Tort 
18.  The  mayors'  courts  of  cities. 


•   • 


2i  camrre  and  tbkib  jUBiSDionoK.  [§  10. 

14.  The  recorders'  courts  of  cities. 

15.  The  xnariDe  court  of  the  city  of  New  York. 

16.  The  justices'  [district]  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

a.  This  enumeration  is  fior  from  complete ;  at  least,  it  oinits  the  Ci^  Ooort 
of  Brooklyn,  and  the  Superior  Court  of  the  cily  of  Bufblo. 


§10.  [lO.}  Their  Jurisdictum  generally, 

Ibeee  courts  shall  continue  to  exercise  the  jurisdiction  now 
vested  in  them  respectively,  except  as  otherwise  prescribed  by 
this  act. 

ft.  If  two  actloBS  between  the  same  parties,  and  upon  the  same  snblect  matter, 
are  hrooght  in  two  different  courts,  ue  court  which  first  acquires  Jurisdiction 
should  cuspose  of  the  whole  controyersy  {MeCortky  y.  Ptake^  9  Abb.  164)* 

e.  Thb  Cotjbts  HAyx  jttbibdictioh 

Of  an  action  for  an  assault  conmiitted  in  the  Brooklyn  Nayy  Yard,  although 
the  State  has  ceded  ezdusiye  Jurisdiction  of  that  place  to  the  United  States 
(Culyer,  City  Judge,  Armatrtmg  y.  Foou^  11  Abb.  884  oyerrultug  19  How.  287). 

Foreign  goyemments  may  sue  and  be  sued  in  the  courts  of  this  State  in 
their  federatiye  name  {fifpMic  ffUtxico  y.  ArrangoU^  11  How.  1 ;  2  Abb.  487 ; 
8  id.  470:  Manning y.  StaU o/Niearagwi^  14  How.  517 ;  Utlq/ieid y.  St lU qf  lUi- 
mis,  26  Wend.  192 ;  Bwrrail  y.  Jmrr,  2  Paige,  184 ;  Gi6son  y.  WoodwartA,  8  id.  182). 

Although  a  State  of  the  United  States  has  adopted  an  ordinance  of  secession, 
it  may  neyertheless  sue  In  the  courts  of  this  state  ((/,  8.  y.  Vtttar^  16  Abb.  158). 

The  United  States  or  a  State  may  consent  to  be  sued  in  a  State  court  {The 
Ptof*l€  ^Michigan  y.  Ptoitx  Bank^  4  Bosw.  882). 

Of  actions  against  foreign  executors  or  administrators  who  are  residents  of 
the  State.  {Guliek  y.  GtMck  88  Barb.  92. 21  How.  22 :  Moutalwn  y.  Ciover,  82 
Barb.  190 ;  and  see  Sen  y.  Uoit,  6  Abb.  482  and  post,  m  note  to  g  142,  sub.  1, 
I^laintiff  iuing  €u  exetmtor.) 

Of  an  action  against  officers  of  the  United  States  Goyemment  in  certain 
cases.  See  Bipieg  y.  Gtltton,  9  Johns.  201 ;  Be  Staceg,  10  id,  828 ;  Jlogt  y.  6V/«- 
Km,  18  id,  141 ;  VTUeon  y.  MeKenzie,  7  HiU,  96 ;  Teall  y.  Felton,  1  Corns.  587 ; 
a  G.  8  Barb.  512 ;  MeButt  y.  Murray,  10  Abb.  196. 

To  compel  a  party  to  conyey  lands  in  another  State.  {Bailey  y.  Bider,  10 
N.  Y.  868 ;  Gardntr  y.  Ogdtn,  22  N.  Y.,  827 ;  Newton  y.  Broneon,  18  N.  Y.,  687 ; 
Finn^r  y.  Sanborn,  87  Barb.  610.) 

For  a  fraudulent  conspiracy  formed  by  defendants  in  another  State,  to  diyest 
plaintiff  of  Ills  title  to  lands  in  this  State  where  the  relief  sought  is  damages 
for  the  wrong  (Mtmina  y.  Beiden,  6  Abb.  165). 

To  discharge  on  habeas  corpus  persons  enlisted  in  the  U.  S.  army  {Be  CarU 
ton,  7  Cow.  471 ;  see  A  IkM,  12  Abb.  118 ;  Be  Phtlan,  9  id.  286 ;  U.  S,  y.  W^^n- 
gall,  5  Hill,  16 ;  Be  Ferguson,  9  Johns.  289 ;  Be  Butted,  1  Johns.  Cas.  186 
see  Re  ffopetm,  40  Barb.  84). 

Of  actions  on  bonds  giyen  for  duties  to  the  U.  S.  ((^  5.  y.  Dodge,  14  Johns.  95). 

On  actions  by  collectors  of  U.  S.  customs  upon  receiptor's  agreement  for 
salb-keeping  of  forfeited  goods  (Saiily  y.  Cleveland,  10  T^d.  156). 

Of  actions  for  torts  at  sea  {JPereival  y.  Bickey  18  Johns.  257 ;  and  see  Novion 
y  Bullett,  16  id.  827 ;  WJeon  y.  MeKenMie,  7  Hill,  95 ;  Gardner  y.  Thomas,  14 
Johns.  184> 
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Of  MtioDB  ranecting  real  esUte  oat  of  this  State  {Watu  y.  KiwMy^  6  HiU 
88 ;  Mmukia  y.  BOden,  6  Abb.  166 ;  Word  y.  Arrtdondo,  Hopk.  218 ;  Shatiuek  y. 
CmMsidy,  8  Edw.  163 ;  Siatter  y.  Cfarro/J,  3  8and£  Ch.  678 ;  2^  Khn  y.  7ra/ili«w, 
8  tdL  186 ;  I/Ivimois  y.  XMntt,  28  Barb.  88). 

Of  an  acdon  on  a  contract  made  in  a  foreign  country,  not  stamped  as 
required  by  the  law  of  the  country  where  made  {Skinner  y.  Tinker^  84 
Barb.  888). 

Of  an  action  npon  a  policy  of  insurance  issued  within  this  State  by  a  resi- 
dent agent  of  a  fordjni  insurance  company  {Bums  y.  Provincial  Int.  Co,,  86 
Barb.  &6;  and  see  WaUon  y.  Cabot  Bk,  6  &nd.  428,  afllrmed  in  the  Court  of 
Appeals  so  said,  4  Duer,  806,  and  see  po8t^  sec.  427). 

ThB  COVBTB  HA.yB  NOT  JUBISDIOTIOH  , 

To  entertain  an  action  brought  against  the  State  Itsdf  except  as  authorized 
by  statute  (Kiergted  y.  TU  PoopU,  1  Abb.  886 ;  Garr  y.  BNght,  1  Barb.  ch.  167). 

Of  an  action  in  which  a  foreign  consul  is  defendant,  either  alone  or  with 
others  {Rock  River  Bank  y.  Hoffman,  14  Abb.  72) ;  and  it  is  no  answer  to  an 
f^plication  to  yacate  the  proceedines  in  such  an  action  that  since  the  action 
was  commenced  the  exequator  of  the  said  consul  has  been  reyoked  (id,, ;  nor 
in  the  case  of  a  consul  sued  Jointly  with  others  can  the  State  court  retain 
Jurisdicdon  of  the  action  by  striking  out  the  name  of  the  consul,  and  pro- 
eeedinr  against  the  other  defendants  {id.\  and  see  TaakM  y.  SchmdL,  19  How. 
418 ;  Yakunno  y.  Thompeony  8  Selden,  676.  The  exemption  of  a  consul  is  not 
personal,  and  he  cannot  waiye  it  ( Yaiaaigyi^  y.  TharMMon^  8  Selden,  676 ;  and  see 
1  Barb.  449 ;  1  Sand.  690). 

For  a  tre^mas  on  real  W>perty  in  another  State  {Berd  y.  Miller^  2  HUton, 
640 ;  Watu  y.  Kimuty,  28  Wend.  &i). 

To  restrain  the  prosecution  of  an  action  in  another  State  {Wiliiame  y.  Ayranit^ 
81  Barb.  864 ;  MiUkell  y.  Bunch,  2  Paige,  606 ;  Mtade  y.  Merritt,  id.  402 ;  Bail^f 
y.  Rider,  10  N.  T.  868 ;  see,  howeyer,  Field  y.  Holhrook,  8  Abb.  877 ;  McKcc  y. 
VoorUea,  7  Cranch,  279 ;  Phelan  y.  Smith,  8  Cal.  620 ;  Diggs  y.  Woleott,  4  Cranch, 
179 ;  Bill  y.  mil,  28  Barb.  28  ;  and  see  in  note  to  §  219,fo<0. 

To  declare  yoid  a  proceeding  in  a  court  of  another  State  {E*ll  y.  Bill,  28 
Bait).  28),  unless  there  is  an  attempt  to  enforce  such  proceeding  in  a  court  of 
this  State.    {Id.  Ihbeon  y.  Pearee,  2  Eeman,  166.) 

Of  an  action  on  contract  against  an  Indian  {H-utingty,  FarrJgr,  4  Coms.  298). 

Of  actions  between  citizens  of  another  State  for  personal  torts,  as  assault  or 
false  imprisonment,  committed  within  the  jurisdiction  of  that  other  State. 
{Mclvor  y.  AfeOaSe,  16  Abb.  320 ;  26  How.  267 ;  Smith  y.  Bull,  17  Wend.  823 ; 
Ireter  y.  Wr^ht,  2  Hill,  820 ;  Btach  y.  Bay  State  Co  27  Barb.  248 ;  6  Abb.  416 ; 
16  How.  1 ;  and  see  Armatrong  y.  FooU,  11  Abb.  884 ;  19  How.  287 ;  Martin  y. 
mil,  12  Barb.  681 ;  and  Molony  y.  Dow$,  8  Abb.  816 ;  contra.) 

The  courts  of  this  State  will  not  enforce  the  penal  laws  of  the  United  States 
(17.  S,  y.  Lathrop,  17  Johnson,  9)  nor  of  any  other  State  {Scoville  y.  Cat^/idd,  id, 
888)  nor  a  foreign  bankrupt  or  reyenue  law  {Mosetlman  y.  Caen,  84  Bfurb.  66 ; 
SHnaer  y.  JKnker,  84  Barb.  888). 

Nor  a^udicate  on  the  right  to  salyage  {Bakery.  Hoag,  8  Selden,  668 ;  FHth  y. 
Crowell,  6  Barb.  209 ;  see,  howeyer,  Cashmere  y.  Orowdl,  1  Sand.  716 ;  Caehmere 
y.  De  Wolf,  2  id.  879). 

For  damages  for  iniHngement  of  a  patent  {Barrall  y.  JewHt,  2  Paige,  184),  or 
copyright  {Dudley  y.  Mayhew,  8  Coms.  9),  or  where  the  existence  and  yalidity 
of  a  patent  for  inyention  must  necessarily  be  shown  to  enable  the  plaintiff  to 
lecoyer  ( Towdmson  y.  BatuU.  4  Abb.  266). 

As  to  the  territorial  Jurisdiction  of  the  State.  Seel  B.  a  61 ;  ManUy  y.  The 
People,  8  Selden,  297 ;  The  People  y.  Hulee,  8  Hill,  809. 

As  to  the  Jurisdictions  of  the  seyeral  courts.  See  i>OBt ;  titles  11,  m,  IV,  Yt 
VI,VIL 

The  Judges  of  the  State  courts  haye  no  power  to  issue  a  writ  of  habeas  corpus 
in  cases  of  commitment  or  detainer  under  the  authority  of  the  United  States. 
{Be  Hopson,  40  Barb.  84.) 

h.  AcnOKS  AKD  FBOCEEDIKOS  AGAINST  THB  MaTOB,  ftC.,  OF  NeW  YoBS.— 

The  supreme  court  in  the  first  district,  the  court  of  common  pleas  ahd  the 
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mperior  court  €f  tbe  dtv  of  New  Toik  luiTe  ffukukB  Jnnsdictton  of  aU 
acpons  or  fipedal  prooeediiigB  wherein  the  Mayor,  Aldermen  and  Oommon- 
al^  of  said  dty  are  parties  defendant  (Laws  1800,  p.  645,  cfa.  879,  s.  1).  Bea 
Tm  PdopU  T.  Jy.  T.  SHaHm  R  B,  Co.,  26  How.  64. 

No  action  or  special  proceediiu;  can  be  midntained  acafnat  said  Mayor,  Ac, 
unless  it  **  appear  by  and  as  an  allegation  in  "  the  complaint  or  moring  papers 
that  at  least  twenty  di^  have  elapsed  ^ce  the  claim  on  which  snch  action 
or  proceeding  is  founded  was  presented  to  the  Comptroller  of  said  dty  for  ad- 
justment, and  Uiat,  upon  a  second  demand  in  writina  being  made  on  **  said 
Comptroller  after  the  expiration  of  said  twenty  days,^  said  Comptroller  **  neg- 
lected or  reftised  to  make  an  adjustment  or  payment "  of  add  claim.  {Id,  s.  fL) 

Judgment  for  plaintiff  in  any  such  action  or  proceeding  carries  costs  with- 
out reeard  to  the  ampunt  of  the  xecoyery.    {Id,  Sb  d.) 

In  the  adjustment  of  daima  by  the  Comptroller,  he  may  administer  oatiis  to 
daimants  and  witnesses,  and  examine  them  on  all  matters  pertinent  to  the 
daim.    {Id.  s.  8.) 

All  process  and  papers  for  tiie  oommencemeDt  of  aotioBe  and  pvooeedinga 
agidnstthe  Corporation  of  said«City  must  be  served  on  the  Mayor,  Comp- 
troller, or  Counsel  to  the  Corporation.    {Id.  s.  4.) 

No  execution  can  be  leviea  on  the  property  of  said  <Aty  u»tQ  after  ten  dayiP 
notice  in  writing  of  the  issuing  said  executi<m  has  been  giyea  to  the  Comp- 
troller of  said  c&j.    {Id.  8. 6.) 

The  preceding  proTisions  only  H>ply  to  actions  or  prooee^Hnga  eommaioed 
after  April  14, 1860.    {Id.B.6.) 

As  to  costs  and  as  to  appeato  tn  actions  agatnat  mwiidpal  oorporatiooSb 
(See lawB  1869, di. )M% a. 8 ;  lawa  1868,  dL  88^ ianotea  to  sectiona  808,  88*, 
aiid864poat) 
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TITLE  n. 
The  (hurt  of  Appeals.* 

IL  Its  Jurisdiction. 

12.  Power  of  CJotirt. 

18.  TeniiflL    Preference  of  CMuea 

14.  Judgment,  how  giyen. 

15.  Shen£b  to  pioTiae  rooms,  &c 

16.  Court,  where  held,  acyoumment 

♦  §  11.  [11.]  (Am'd  1849, 1851, 1862, 1857, 1862.)  Junsdictum. 
The  court  of  appeals  shall  have  exclusive  jurisdiction  to  re- 
view upon  appeal  every  actual  determination  hereafter  made 
at  a  general  term  by  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  or  the  superior  court  of 
the  city  of  Buffalo,!  in  the  following  cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or 
brought  there  from  another  court ;  and  upon  the  appeal  from 
such  judgment,  to  review  any  intermediate  order  involving  the 
merits,  ana  necessarily  affecting  the  judgment. 

*  2.  In  an  order  affecting  a  substantial  right,  made  in  such 
action,  when  such  order  in  effect  determines  the ,  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken, 
and  when  such  order  grants  or  refuses  a  new  trial ;  but  no  ap- 
peal to  the  court  of  appeals,  from  an  order  granting  a  new  trial, 
shall  be  effectual  for  any  purpo^,  unless  the  notice  of  appeal 
contain  an  assent  on  the  part  of  the  appellant  that  if  the  order 
be  affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  IJpon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  court  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  the  appellant ;  and  after  the 
proceedings  are  remitted  to  the  court  from  which  the  appeal 
was  taken,  an  assessment  of  damages,  or  other  proceedings  to 
render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 

*  3.  In  a  final  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application,  in  an  ac- 
tion after  judgment.  ' 

*  See  Boles,  in  Appendix.  f  Laws  1867,  vol.  1,  p.  763,  %  8. 

*  Amended^See  Appendi9, 
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Bat  such  appeal  shall  not  be  allowed  in  an  action  originally 
commenced  in  a  court  of  a  justice  of  the  peace,  or  in  the  ma- 
rine court  of  the  city  of  New  York,  or  in  an  assistant  justice's 
court  of  that  city,  or  in  a  justice's  court  of  any  of  the  cities  of 
this  State,  unless  any  such  general  term  shall,  by  order  duly 
entered,  allow  such  appeal  before  the  end  of  the  next  term 
after  which  such  judgment  was  entered.  The  foregoing  prohi- 
bition shall  not  extend  to  actions  discontinued  before  a  justice 
of  the  peace,  and  prosecuted  in  another  court,  pursuant  to  sec- 
tions sixty  and  sixty-eight  of  this  code* 

Other  Jubisdiction: 

a.  This  court  has  also  Jurisdiction  of  aU  cases  pending  in  the  late  court  of 
errors  on  the  first  Monday  of  July,  1847,  and  on  that  day  transferred  to  this 
court  by  the  constitution,  and  now  remaining  undetermined  (Laws  of  1847,  p. 
822,  s.  12) ;  and  this  court  or  any  Judge  thereof,  in  term  or  vacation,  has  power 
upon  satis&ctory  proof  that  any  final  order  or  decree  of  the  late  court  of 
chancery  has  not  been  properly  enrolled,  to  make  an  order  for  the  due  enroll- 
ment thereof,  or  for  an  amendment  of  the  enrollment  thereof,  to  the  same 
extent,  and  with  the  like  effect  that  the  said  court  of  chancery  mi^ht  have 
done  (Laws  of  1858,  p.  820):  and  see  note  to  s.  388,  po9it;  and  see  Judiciary 
Act,  Laws  1847,  p.  ^,  ss.  4, 13 ;  lb.  p.  638,  ss.  1, 28. 

h,  Nate  to  mbd,  3. — ^Leave  to  afjpeal  to  the  court  of  appeals  flrom  a  Judgment  in 
the  New  York  conunon  pleas  in  an  action  commenced  in  an  inferior  court, 
will  only  be  granted  where  the  case  involves  great  interests,  or  settles  a  priur 
ciple  of  law  affecting  the  decision  of  numerous  other  cases.  {Jackson  v. 
Purchase,  1  Hilton,  357 ;  14  How.  230 ;  and  see  Paimer  v.  MoeUer,  9  Abb.  20, 
note ;  2  Hilton,  421.) 

c.  An  affidavit  stating  that  the  counsel  for  the  moving  party  areued  the  case 
without  fuU  preparation,  and  that  as  he  believes  he  did  not  make  the  court 
understand  his  points,  does  not  furnish  any  ground  for  allowing  an  appeal  to 
the  court  of  appeals.    (Dracker  v.  PaUereon,  2  Hilton,  185.) 

d.  Where  the  decision  of  the  New  York  common  pleas  on  the  question  pre- 
sented by  Uie  appeal  is  in  direct  conflict  with  a  decision  of  the  general  term 
of  the  supreme  court  in  the  first  dlstnct,  a  case  is  shown  for  granting  leave  to 
appeal  to  the  court  of  appeals.    {Clapp  v.  Qravee,  2  Hilton,  S^.) 

e.  The  time  fixed  for  Uie  allowance  of  an  appeal  to  the  court  or  appeals  in  an 
action  originating  in  a  justices*  court,  cannot  be  enlarged.  ( Wait  Y.Van  AUen. 
22  N.  Y.  319.)  Accordingly  where  an  action  was  commenced  in  a  justices 
court,  a  Judgment  rendered  for  the  plaintiff,  a  renewal  of  that  judgment  by 
the  county  court,  and  a  refusal  of  the  county  court  judgment  bv  the  supreme 
const  at  a  term  in  September,  1858.  and  judgment  peifected  22d  October  fol- 
lowing. The  next  general  term  oi  the  supreme  court  in  that  district  was  in 
January  1859,  at  wJtuch  term  a  motion  was  made  for  leave  to  appeal  to  the 
court  of  appeals.    No  decision  was  made  on  that  motion  until  the  following 

Seneral  term,  when  the  motion  was  allowed.  At  the  next  general  term  in 
[ay,  1859,  defendant  moved  for  leave  to  enter  the  order  giving  permission  to 
appi^  nunc  pro  tune  as  of  the  general  term  of  January,  1859 ;  that  motion 
was  granted,  and  the  order  entered  accordinglv ;  on  motion  to  dismiss  the  appeal 
it  was  held  that  the  order  was  not  made  in  tune,  that  the  defect  could  not  be 
cured  by  entering  the  order  nunc  pro  tunc^  and  the  appeal  was  dismissed. 
(Id.) 

t.  This  decision  seems  adverse  to  Clapp  v.  Oravee,  9  Abb.  20 ;  2  Hilton,  817,  in 
which  it  was  held  sufficient  if  the  application  for  leave  to  appeal  to  the  court 
of  appeals  under  this  section  is  made  and  heard  during  the  next  term  after 
Judgment  was  entered ;  and  though  the  court  do  not  decide  upon  the  applica- 
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tion  until  a  subaeqiient  term,  they  may  then  order  the  application  to  be  al 
lowed  and  the  order  entered  as  of  the  proper  term. 

a.  Where  in  an  action  in  the  marine  court  the*^laintiff  succeeded  on  the 
trial ;  again,  on  appeal  to  the  general  term  of  that  court ;  and  again,  on  appeal 
to  the  common  pleas, — ^the  court  refused  an  order  allowing  an  appeal  to  the 
court  of  appeals  (Purduue  y.  Jackntm,  14  How.  280 ;  1  Hilton,  857). 

§  1*}.  [12.]  Poioer  of  the  court. 

The  coart  of  appeals  may  reverse,  affirm,  or  modify,  the 
ja^gment  or  order  appealed  from,  in  whole  or  in  part,  and  as 
to  any  or  all  of  the  parties ;  and  its  judgment  shall  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law. 

*§13.  [13.]    (Am'd  186U  1862,    1858,   1859,  1862,1863.) 
Terms,    Preference  of  causes. 

There  shall  be  fonr  terms  of  the  court  of  appeals  in  each 
year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Tuesday  of  January,  die  fourth  Tuesday  of  March,  the  third 
Tuesday  of  June,  and  the  last  Tuesday  of  September,  and  con- 
tinued for  as  long  a  period  as  the  public  interests  may  require. 
But  the  judges  of  said  court  may  in  their  discretion  appoint 
one  of  said  terms  in  each  year  to  be  held  in  the  city  of  ]^ew 
York.  Additional  terms  shall  be  appointed  and  held  at  the 
same  place  by  the  court  when  the  public  interest  requires  it. 
The  court  may,  by  general  rules,  provide  what  causes  shall 
have  a  preference  on  the  calendar.  On  a  second  and  each 
subsequent  appeal  to  the  court  of  appeals,  or  when  an  appeal 
has  once  been  dismissed  for  defect  or  irregularity,,  the  cause 
shall  be  placed  upon  the  calendar  as  of  the  time  of  filing  the 
first  appeal ;  and  whenever  in  any  action  or  proceeding  in 
which  the  people  of  this  state  or  any  state  officer,  or  any  board 
of  state  officers,  is  or  are  sole  plaintiff  or  defendant,  an  appeal 
has  been  or  shall  be  brought  from  any  judgment  or  order  for 
or  against  him  or  them,  in  any  court,  such  appeal  shall  have 
a  preference  in  the  supreme  court  and  in  the  court  of  appeals, 
and  may  be  moved  by  either  party  out  of  the  order  on  the 
calendar. 

For  other  cases  that  hare  a  preference  see  Bule  XTIT  Court  of  Appeals  jpo«t 

*  §14.  [14.]  (Am'dl849,  1851.)    Judgment.    Rehearing. 

The  concurrence  of  five  judges  is  necessary  to  pronounce 
a  judgment.    If  five  do  not  concur,  the  case  must  be  reheard. 

*  AmeruUd^S^  Appmdim, 
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Bat  no  more  than  two  rehearings  shall  be  had ;  and  if  on 
the  second  rehearing  five  judges  do  not  concur,  the  judgment 
shall  be  aflirmed. 


a.  This  section  does  no  more  than  restore  the  common  law,  as  it  had  been 
previously  understood  and  acted  on  in  tiiis  State.  (Mtuon  y.  Janet.  3  Coma  875 : 
8  Code  R.  164.) 

b.  An  affirmance  upon  an  equal  diyiidon  of  the  court,  merdj  determines  the 
particular  case,  and  leaves  the  question  involved  in  it  open  for  oonsideration  in 
any  f\iture  case  in  which  they  may  arise  {Morse  v.  Chfoia,  1  Eeman,  S^l ;  Ths 
PeopU  V.  Maiifor  qfNeiD  Tork,  26  Wend.  S52) ;  and  where  the  eouit  are  equally 
divided,  a  reheanng  cannot,  in  the  absence  of  statutory  authority,  be  allowed. 
(lb,  Martin  v.  Euntei^a  Lessee,  1  Wheat.  855.) 

e.  Where  judgment  is  pronounced  in  open  court  holden  by  eight  judges, 
without  any  dissent  at  the  time,  neither  party  can  go  behind  such  public  act, 
and  attack  the  judgment  on  the  ground  of  what  may  have  taken  place  among 
the  judges  in  their  private  consultations.  {Masm  y.  Jones,  8  Coma  875 ;  Oakleif 
y.  AspinmaXly  ib,  547.) 

d  A  judgment  of  affirmance  should  in  the  absence  of  dissent,  be  held  an  tf> 
firmance,  not  only  of  the  judnnent,  but  of  the  predse  proposition  decided  bj 
the  court  below.    {Qreen  y.  CUark,  18  Barb.  57.) 

§  15.    Sheriff  to  provide  rooms. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  conyenient 
rooms,  both  for  the  consultation  of  the  judges  and  theliolding 
of  the  court,  with  furniture,  attendants,  fuel,  lights,  and  sta- 
tioner j  suitable  and  sufficient  for  the  transaction  of  its  business, 
be  not  provided  for  it  in  the  place  whereby  law  the  court  may 
be  held,  the  court  may  order  the  sheriff  of  the  county  to  make 
such  provision,  and  the  expense  incurred  by  him  in  ccurrying 
the  order  into  effect  shall  be  a  county  charge. 

16.  (Am*d  1851.)  Coiirt^  v)here  held.  AdJottmment» 
The  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place,  in  the  same  city,  from  that  at  which  it  is 
appointed  to  be  held.  Any  one  or  more  of  the  judges  may 
adjourn  the  court,  with  the  like  effect  as  if  all  were  present. 
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TITLE  nL 

Of  ihs  Supreme  Ckuri^  Oircutt  Courts^  and  CcwU  qf  Oyer 

and  Terminer. 

fliunoji  17.  lixlstinff  statatoij  proviidons,  as  to  terms,  Ac,  lepealed 

18L  General  terms. 

19.  JndCTient,  how  given. 
80.  Special  terms,  &c. 

21.  Circuit  and  oyer  and  terminer  together. 

22w  Times  and  places  of  holding  courts. 

23.  Extraordinary  terms,  &c 

24.  Coorts,  where  held. 

25.  Pablication  of  appointment 

20.  Inability  of  Judgie. 

27.  BnsbiesB  out  of  court    Transfer  of  boslneeB. 

28.  Bboms,  &a,  how  furnished. 

§  17.  [15.]  (Am'd  1849.)    T^ma. 

All  statuteB,  now  In  force,  providing  for  the  designation  of 
the  times  and  places  of  holding  the  general  and  special  terms 


a.  The  supreme  court  has  all  the  powers  of  the  supreme  court  and  the  former 
court  of  duincery.  Onderdonk  v.  MoU^  84  Barb.  106 ;  M^er$  v.  Beubacky  4 
How.  9B ;  Myen  v.  Borland^  id,  and  see  ante  p.  22  e,  and  the  constitution,  art  vi 
Bee.  a-«;  2R  8.  252,&  1 ;  ii.  284,  a  60;  Laws  1847.  p.  828,  s.  16;  Laws  1848, p. 
28S;  Laws  1849,  p.  27;  ib.  p.  117;  ib.  p.  150;  Laws  1850,  p.  20;  t&.  p.  9; 
Laws  1851,  p.  308 ;  Laws  1852,  p.  591 ;  Laws  1858,  p.  526. 

K  The  supreme  court  has  Jurisdiction  of  an  action  in  the  nature  of  a  suit  in 
eqnitv  where  the  amount  in  dispute  is  less  than  $100.  s.  87  art  2,  tit  2.  cfa.  1, 
part  9  of  the  Revised  Statutes,  which  required  the  court  of  chancery  to  dis- 
misB  every  suit  where  the  matter  in  dispute  was  less  than  $100  is  repealed. 
Oaws  1882,  p.  859,  &  89 ;  Laws  186^  p.  664,  &  2,  and  see  MaUory  v.  Norton,^! 
Baib.  424 ;  Aaman  v.  Johnson,  26^  How.  27  and  SanfM  v.  VaughnBr/V^  Abb. 
65;  88  Barb.  444,  rev'^  &  G.  14  Abb.  297 ;  and  .S^^IMird  V.  TTattvr,  7  How. 46; 
OMnt  V.  8L  John,  12  m>w.  887 ;  576 ;  Marth  v.  Ben»m,  19  How.  415 ;  11  Abb. 
241  and  note ;  Durham  v.  WUUvrd,  19  How.  425.  In  Sanfidd  v.  Vanghier, 
(rapra^  the  value  of  the  property  in  dispute  was  less  than  $50. 

e.  Tne  supreme  court  may  decree  the  cancellation  of  a  void  mort^nige  which 
is  a  dond  on  property  out  of  the  State.  (WUIiaam  v.  Ayrautt,  81  Barb.  864.} 
It  may  determme  the  validity  of  any  actusl  or  alleged  devise  or  will  of  real 
estate  (Laws  1858,  p.  526),  and  may  vacate  the  ent^  of  satisfaction  of  a  final 
deoee  of  the  court  of  chancery,  entered  on  its  records  prior  to  1846,  on  the 
return  of  an  execution  satisflea,  and  order  a  new  execution  to  be  issued.  {8uy' 
dam  V.  EMden,  Ct  of  Appeals,  Oct  1858.)  It  has  power  to  authorize  the  leas- 
ing or  sale  and  conveyance  of  the  real  estate  of  benevolent,  charitable,  scienti- 
fic, missionary  societies  or  orphan  asylums,  (Laws  1861,  p.  84,  ch.  58\  It  has 
the  power  to  exercise  such  an  efficient  control  over  every  proceedW  in  an 
action  pending  in  it,  as  eflbctually  to  protect  every  person  interestecfin  the 
result  from  injustice  and  tend,  and  it  will  not  allow  itself  to  be  made  the  in- 
strument of  wrong.    (XottJftflr  v.  Maiyor  tfKY,,^  Barb.  262.) 

An  actum  upon  an  award  may  be  brought  in  the  supreme  court,  although 
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of  the  supreme  court,  aud  the  circuit  courts,  and  courts  of 
ojer  and  terminer,  and  of  the  judges  who  shall  hold  the  same, 
are  repealed  from  and  after  the  first  daj  of  July,  1848 ;  and 


the  submission  provides  for  Judgment  in  the  county  court  {Bumdde  t.  WkU' 
ney,  21  N.  Y.  1&.) 

a.  An  application  to  sell  the  real  estate  of  a  religious  corporation  maj  be  made 
to  the  supreme  court  \WyaU  y.  BfBMum^  23  Barb.  827 ;  4  Abb.  182.  See  Code 
s.  80,  subd.  0,  and  see  supreme  court  rule  regulatihg  the  application,  in  Ap- 
pendix.) 

6.  The  statutory  powers  of  the  supreme  court  may  be  exercised  by  the  court 
at  either  a  general  or  special  term,  unless  there  be  some  statute  specially  re- 
stricting the  court  {Tracy  y.  Tamage^  1  Abb.  408.)  Its  Jurisdiction  in  the 
matters  of  street  openings  in  the  city  of  New  Yoric,  is  exercised  as  a  court, 
and  not  as  a  tribunal  of  mferior  Jurisdiction.  (In  re  Canal  streeij  2  Eeman, 
406.) 

c  The  supreme  court  cannot  by  certiorari  arrest  a  special  proceeding  institut- 
ed before  a  Judge  of  another  court,  prior  to  any  fiiud  determination  of  the 
matter.    {Devlin  y.  Pratt.  11  Abb.  898.)  » 

d.  The  whole  power  or  the  court  to  order  the  sale  of  the  lands  of  infimts  Is  de- 
riyed  from  the  statute.    {Onderdmk  y.  MoU,  84  Barb.  106.) 

Ihuntfer  €f  eatuea  to  : 

«.  As  to  the  transfer  of  causes  to  the  supreme  court  from  the  New  York  Su- 
perior Court  and  Court  of  Common  Pleas,  see  section  88,  post  /  from  the  Su- 
perior Court  of  Buffalo,  .see  Laws  1857,  yoL  1,  p.  705 ;  and  from  county  courts 
see  section  80,  subd.  18  poBt;  and  in  actions  or  proceedinss  in  the  City  Court 
of  Brooklyn,  or  before  the  City  Judge  of  Brooklyn,  in  which  the  said  City 
Judge  shall  haye  acted  as  attorney  or  counsel,  or  shall  be  interested,  or  m 
which  he  would  be  excluded  as  a  juror  by  reason  of  consanguinity  or  affinity 
to  either  party,  may  be  transferred  to  the  supreme  court  and  tried  in  the 
county  or  Kings  on  the  Judge  maidng  a  certificate  statine  the  facts,  and  filing 
said  certificate  with  the  county  derk  of  Kings  county.    (Laws  1861,  dL  86) 

CiKCUiiv : 

/  By  Laws  of  1847  (p.  826,  s.  22),  these  courts  haye  the  same  powers,  and  exer 
dse  the  same  Jurisdiction,  as  that  possessed  and  exercised  by  the  circuit  courts 
then  existing,  so  far  as  they  were  consistent  with  that  act ;  and  all  laws  relat- 
ing to  the  former  circuit  courts  were  made  applicable  to  the  present  circuit 
courts,  so  far  as  the  same  were  consistent  with  that  act  Hardly  any  step, 
except  to  try  or  refer,  can  be  taken  at  the  circuit  in  a  cause  pending  in  tiie 
supreme  court  {Mann  y.  Taylor ^  1  Code  R  N.  S.  888) ;  and  except  to  grant  a 
new  trial  on  the  judge's  minutes.    See  Mofai  y.  Ford^  14  Barb.  577. 

OTEB  Aim  TKBMIKBR : 

g.  The  oyer  and  terminer  in  the  seyend  counties  b  a  permanent  and  continu- 
ous court  Its  succeteiye  sessions  are  terms  of  the  same  and  not  distinct  tri- 
bunals. The  oyer  and  terminer  has  no  power  to  order  a  new  trial  upon  the 
merits,  after  a  conyiction  for  felony.  {The  Feo^  y.  Ampo^  20  N.  Y.  581 ; 
afflrminff  S.  C.  18  How.  860,  and  see  7%«  FdopU  y.  vuUihm  Oyer  and  Terminer^ 

BEMoyAL  OF  Cause  fbom  State  Cocbt  into  U.  S.  CiBcuTr  Coimx. 

A.  Inwhaieasee:  A  cause  may  be  remoyed  fh>m  a  state  court  into  a  U.  8.  circuit 
court  where  (1)  the  parties  plahitiff  and  defendant  are  eiHgene  each  of  a  differ- 
ent state,  and  (2^  where  the  sum  or  yalue  in  dispute  exceeds  $600.  The  man- 
ner of  remoyal  is  by  filina^,  at  the  time  of  entermg  an  appearance  in  the  State 
court,  a  petition  and  bond  on  behalf  of  the  petitioner  to  enter  process  at  the 
next  term  of  the  circuit  court  (1 U.  8.  Stat,  at  large,  78 ;  and  see  Act  of  Congress 
of  March  8,  1868 ;  and  Jonet  y.  Seward,  26  How.  88 ;  40  Barb.  568,  reyersed 
M  How.  488 ;  and  Wood  y.  Matthem,  2  BUtchfoid  C.  C.  Rep.  870). 


§17.] 
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the  order  of  the  Bupreme  court  adopted  Julj  14,  1847, 
prescribing  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  court,  and  the  circuit  courts,  and  courts  of 


The  value  in  dispute  is  determined  by  the  amount  ariginaUy  claimed  in  the 
foil — and  the  defendant's  right  to  removal  cannot  be  taken  awav  bv  allowing 
the  pluntiff  to  amend  by  reducing  his  claim  to  less  than  |500  QXArovD  v 
Driggs^  8  Abb.  806  note,  and  cases  there  cited). 

Ifwme^  only,  of  the  diefendants  reside  out  of  the  State,  no  removal  can  be 
had  (FadrMi  v.  Durand,  8  Abb.  305 ;  PrenUs  v.  Brennan,  2  Blatchford  102), 
and  where  three  aliens  and  one  citizen  of  New  York  united  in  a  suit  against 
a  Connecticut  corporation,  it  was  held  there  could  be  no  removal  (Denrmton 
T.  K  T,  di  if.  BcnenRR  Co.,  2  Abb.  278 ;  415;  1  Hilton,  62 ;  and  see  Leonard 
Y.  Jamiion,  2  £dw.  Ch.  136). 

The  court  will  not  order  the  removal  of  an  action  by  an  assignee  of  a  pro- 
missory note  brocu^ht  to  recover  damages  for  not  properly  presenting  and  pro- 
testing said  note  [Anderson  v.  Manufaeturer^s  Amk^  14  Abb.  48^,  nor  an 
action  to  enjoin  a  party  from  prosecuting  an  action  (Bogers  v.  Bogen,  1  Paige, 
183)l 

An  outstanding  injunction  does  not  prevent  the  removal  iBgam  v.  8teten$, 
i  Edw.  Oh.  119). 

A  foreign  insurance  company  created  by  the  laws  of  another  state,  but  do* 
m^  business  in  this  state,  in  compliance  with  our  laws,  on  being  sued  by  a 
citizen  of  this  state,  cannot  remove  the  cause  on  the  ground  of  its  being  a  citi- 
zen of  another  state  {Stevens  v.  Phcsnix  Ins,  Co.,  24  How.  517). 

In  an  action  in  which  a  corporation  is  a  party,  if  some  of  the  corporators 
Sre  citizens  of  the  same  state  with  the  adverse  party,  the  cause  cannot  be  re- 
moved {ycrth  lUter  Steamboat  Co.  v.  Hoffman,  5  Johns.  Gh.  300.) 

A  proceeding  to  charge  joint  debtors  under  section  875  of  the  Code,  cannot 
be  removed  {^eidrchild  v.  Durand,  8  Abb.  305). 

When  there  are  two  circuit  courts  within  the  state,  the  court  below  may 
remove  the  cause  to  either  (Suydam  v.  ^6^'^,  1  Denio,  263 ;  Norton  v.  JBayes,  4 
Denio,245). 

A  Thepditiion.-^The  statute  does  not  state  what  the  petition  shall  contain.  It 
Aonld,  however,  contain  a  statement  of  the  facts  necessary  to  authorize  a  re- 
moval. It  must  state  the  petitioner  is  a  citizen  of  anbther  state.  To  say  he 
b  a  resident  is  not  sufficient  (Corp  v.  Vermilge,  3  Johns.  145).  If  the  state- 
ment of  a  material  JEact  is  accidentally  omitted,  the  omission  may  be  supplied 
Dy  amendment  (Field  v.  BkUr,  1  Code  Rep.  N.  S.  362).  The  petition  need  not 
oe  signed  by  the  petitioner  personally.  The  signature  of  the  attorney  is  suf- 
ficient (Vandeworl  v.  Palmer,  4  Duer,  677). 

b:  The  boTuL^The  bond  need  not  be  executed  by  the  petitioner.  Execution  by 
the  sureties  is  sufficient  (Vandewort  v.  PaJmer,  4  Duer,  677).  The  bond  should 
be  several,  as  well  as  joint  (Boberts  v.  Canmngton,  2  Uall^40).  A  bond  in  a 
penalty  of  $1000,  held  sufficient  (Blanchard  v.  Dwight,  12  Wend,  192).  In  that 
case  $14,000  was  claimed,  but  defendant  had  not  been  arrested.  In  Jones  v. 
Seward,  26  How.  436,  the  court  say :  "  I  think  the  court  should  not  approve 
any  sureties  unless  the  amount  of  the  bond  is  equal  to  the  sum  in  which  the 
defendant  has  been  held  to  boiL 

&  Appearane6,--'F\img  notice  of  appearance  with  the  clerk  is  an  amearanee 
€niered\Fieid  v.  Bkdr,  1  Code  Hep.  IM.  S.  292) ;  so  is  a  motion  to  discharge 
from  arrest  (Dart  v.  Amis,  19  How.  429),  or.resisting  a  motion  for  an  injunc- 
tion (CMeg  V.  Lawrence,  5  Duer,  605 ;  12  How.  176) ;  but  ^ving  bail  on  arrest 
IB  not  (Durand  v.  EoRins,  3  Duer,  686) ;  nor  is  a  mere  notice  of  appearance  or 
letahier  (Field  v.  Blair,  1  Code  Rep.  N.  S.  292 ;  Norton  v.  Hayes,  4  Denio,  245). 
There  must  be  some  act  done  and  entered  in  court  (id.).  One  aefendant  mav 
appear  and  defend  alone  to  enable  him  to  remove  the  cause  (Livingston  v.  (?to» 
bons^  4  Johns.  Ch.  94 ;  Norton  v.  HayeSy  4  Denio,  245). 
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oyer  and  terminer,  daring  the  residue  of  the  year  1847,  and  for 
the  jears  1848  and  1849,  and  assigning  the  bnsineas  and  dutiea 
thereof  to  the  several  judges  of  tlie  court,  is,  from  and  after  the 
first  daj  of  Julj,  1848,  abrogated,  and  the  provisions  of  this 
title  are  substituted  in  place  thereof. 


a.  Motion  for  ordgr. — ^The  application  fbr  the  order  is  usoally  on  notice,  or  or- 
der to  show  cause  {Dubrow  y.  Driggs^  8  Abb.  906  n.),  but  where  an  order  issued 
expartdy  the  court  reftiBed  to  yacate  it  on  appeal.  (See  lUitts  y.  if.  T^  A  N, 
KRR  Ch,,Z  Keman,  697.)  On  the  motion  the  plaintiff  may,  by  affldayit^ 
contradict  any  fkct  stated  in  the  petition,  or  state  new  &ct8  {tiennuton  y.  JV. 
T.  diir.RAR  (7<>.,  2  Abb.  278 ;  415 ;  I>^i&fVf0  y.  2>H^,  8  Abb.  806  n.). 

b.  Form  cf  order  to  show  eauM^  arid  for  remowd. — See  CarperUer  y.  N,  T,  dLIf, 
S,  B,R  Oa^^  How.  485, 486.  No  order  for  remoyal,  however,  seems  neces- 
sary (uL),  Where  an  injunction  has  issued,  the  order  may  proyide  that  it 
shall  not  operate  to  dissolye  the  ii\)  unction  (Liddle  y.  Thateker,  12  How.  294). 

6.  On  a  defendant  complying  with  the  statute  requirement,  the  state  court  has 
no  discretion  in  the  matter,  but  the  cause  is  remoyed,  and  any  subsequent 
proceeding  in  the  state  court  would  be  yoid  for  want  of  jurisdiction  (see  Luh 
ermore  y.  Jenks,  11  How.  479,  and  cases  there  cited ;  and  see  £RU  y.  Msndonon, 
6  Sme.  and  M.  851).  Except  that  any  attadmient  which  has  been  issued  is 
by  the  statute  to  continue  in  force  untU  the  final  judgment  in  the  circuit 
court  The  court  has  jurisdiction  of  any  proceeding  in  relation  to  the  attach- 
ment {Oarpenttr  y.N.T.AN.KRB,  Co.,  11  How.  481). 

d  FiUng  peliHon.'^The  petition  to  remoye  must  be  filed  at  the  time  of,  and 
not  afttr^  entering  an  appearance.  If  no  appearance  has-been  entered,  and  the 
plaintiff  has  taken  no  step  towards  entering  judgment,  the  defendant  may  re- 
moye the  cause,  although  the  time  to  answer  has  expired  [CarpenUT  y.  If.  F. 
AKKRE.  Co.,  11  How.  481 ;  Rodtnond  y.  jSimmK,  12  Johns.  153 ;  RobnrU  y. 
Canninfftony  2  HiOl,  649). 

e.  Proceedinos  after  order  for  remomL. — After  the  order  Ls  made,  the  defendant 
is  to  perfect  the  proceedings  by  appearing  in  the  circuit  court  before  the  next 
term  of  that  court,  and  entering  special  1^1  where  an  order  of  arrest  had  is- 
sued in  the  state  court,  and  filing  copies  of  the  process  {Martin  y.  KanouMy  1 
Blatchf  0.  C.  R  149),  and  the  plaintiff  must  file  a  new  declaration  in  the  cir- 
cuit court  (Clarke  y.  Protection  Im.  Co.,  id.  150).  After  remoyal,  all  proceed- 
ings must  be  according  to  the  rules  of  the  court  into  which  the  cause  is  re- 
moyed :  tiie  code  has  no  application  to  such  causes  (Sujfdarn  y.  Shoing,  1  Ck>d6 
Rep.  N.  8.  294). 

/.  It  seems  a  State  court  cannot  entertain  a  motion  to  yacate  an  order  of  re- 
moyal to  the  U.  S.  courts  after  the  cause  has  been  transmitted  to  the  circuit 
court  The  appropriate  place  for  such  a  motion,  which,  in  effect,  is  to  remand 
the  cause  to  the  State  court,  is  in  the  forum  where  the  cause  is  pending.  So 
held  by  Davies,  J.,  in  DUbrow  y.  Driggs  ;  and  see  Jonss  y.  Beward,  26  How.  436w 

g.  On  tnc  remoyal  of  a  cause,  certified  copies  of  the  process  and  papers  by 
which  the  suit  was  commenced  in  the  State  court,  should  be  sent  to  ana 
entered  in  the  United  States  court  (Martin  y.  Kanouse,  1  Blatch.  G.  C.  Rep. 
149).  On  the  entry  of  such  copies  the  plaintiff  must  file  a  new  declaration  m 
the  United  States  Court  (CloTke  y.  Protection  Ina.  Co.,  1  Blatch.  C.  G.  Rep.  150). 
Gan  the  United  States  court  send  the  cause  back  to  the  State  Gourt  f  {Van 
Zandt  y.  MaaweU,  2  Blatch.  G.  G.  Rep.  421.) 

A.  There  can  be  no  reyiew  in  the  court  of  appeals  of  an  order  at  chambers  not 
appealed  fh>m  in  the  court  below,  denying  a  motion  to  remoye  a  cause  into 
the  United  States  circuit  court  (Kanoute  y.  Martin,  6  How.  240 ;  iZliiM  t.  iK 
ILxMn  RRCo.,S  Eeman,  597). 
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§  18.  [16.]  (Am'd  1849.)     Oeneral  terms. 

At  least  four  general  terms  of  the  supreme  court  shall  be 
held  annually  in  each  judicial  district,  and  as  many  more  as 
the  judges  in  such  districts  shall  appoint,  at  such  times  and 
places  as  a  majority  of  the  judges  of  such  district  shall  appoint. 

a.  General  terms  of  the  supreme  court  held  in  the  c!tj  of  Albany,  maj  be 
held  at  the  capitol,  or  the  ci^  hall.    (Laws  1849,  ch.  82,  p.  117.) 

The  general  term  is  an  appellate  coart,  and  stands  in  tne  same  relation  to 
the  special  term  as  an  appellate  court  does  to  courts  of  original  jurisdiction. 
(TaUt  T.  ThB  PiBople,  6  Johna  884 ;  HarrU  v.  Clark,  10  How.  415.) 

b.  Although  there  are  general  terms  and  special  terms  of  the  supreme  court, 
there  ia  but  one  supreme  court  (Ayres  v.  CcmU,  9  How.  578 ;  Comirufy,  Powers^ 
ib.  54;  OradeY,  Freeland^  1  Goms.  228;  Mason  t.  Janet,  1  Code  Rep.  N.  B. 
888),  and  the  special  term  has  jurisdiction  to  set  aside  an  order  made  at  general 
term  on  a  default  or  on  the  ground  of  any  irregularity  in  making  the  order. 
**  It  is  only  when  the  relief  sought  affects  the  adjudication  at  the  general  term, 
that  it  is  necessary  to  apply  to  the  general  term  for  relief  Where  the  motion 
is  upon  the  ground  of  irregularity  in  obtaining  the  judgment  or  order  at  gen- 
oal  term,  and  tide  jxnnt  was  not  before  the  court,  or  if  the  judCTient  or  order 
was  regular  and  the  party  seeks  relief  by  excusing  his  default,  I  see  no  reason 
why  tJie  application  should  not  be  at  special  term.  It  is  different  where  the 
motion  nec^Huily  requires  a^reconsideration  of  the  adjudication  at  the  general 
term.'*  (Hand,  J.,  in  Ayret  y.  CMS,  supra.)  On  an  appeal  to  the  general 
from  the  special  term,  the  special  term  has  no  authority  to  entertain  or  decide 
a  motion  to  dismiss  the  appeal.  Such  a  motion  can  omy  be  heard  at  a  general 
term.    {Bomri$  y.  Clark,  10  How.  415.) 

See  rarther,  note  to  section  20,  iitfra, 

§  19.  [17.]  Judgment^  Koro  ffiven. 

Tlie  coDcurrence  of  a  majority  of  the  jadges  holding  a  gen- 
eral term,  shall  be  necessary  to  pronounce  a  judgment  If  a 
majority  do  not  coucnr,  the  case  shall  be  reheard. 

ft  A  Judge  of  the  supreme  court  who  has  not  heard  the  argument  of  a  cause, 
is  competent  to  sit  with  two  others  who  heard  it,  for  the  purpose  of  constituting 
a  court,  and  tlie  decision  of  a  cause  made  by  a  court  thus  constituted — ^the  judge 
who  did  not  hear  the  argument  taking  no  part  in  the  decision — is  yalid.  As  it 
was  the  duty  of  the  three  judges  who  heard  the  argument  to  consult  together  in 
relation  to  the  decision.  It  is  to  be  presumed  that  tney  did  so,  and  that  the  deci- 
sion subsequently  announced  is  the  result  of  sudi  consultation.  (Coming  y. 
Slottm,  16  N.  T.,  294.) 

§  20.*  [18.]  (Am'd  1840.)    Special  terms,  dc. 

There  shall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  conn- 
ties  of  this  State,  and  as  many  more  terms  thereof,  and  as  many 
special  terms,  as  the  judges  of  each  judicial  district  shall  ap- 
point therein  ;  but  at  least  one  special  term  shall  be  held  annu- 
ally in  each  of  said  counties.    Fulton  and  Hamilton  shall  be 

eonsidered  one  county  for  the  purposes  of  this  section. 
3 
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a.  The  constitution  fart  yL  sect  6),  prescribes  br  what  Justices  the  general 
and  special  terms  shall  be  held,  but  **  it  leaves  their  powers  to  be  pr^cribed 
by  the  legi^ature."    (Oriffin  y.  Qrifflth,  6  How.  428.) 

b.  The  distinction  between  the  power  of  the  court  at  special  and  general 
terms  was  discussed  in  the  case  of  Garde  y.  Fredandy  1  Corns.  ^8,  and  again 
in  Mason  y.  Jones,  1  Code  Rep.  N.  S.  888.  The  spedal  term  is  the  supreme 
court  as  well  as  the  general  term ;  and,  unless  the  law  or  the  constitution 
points  out  a  limit,  it  nas  the  same  powers.  The  special  term  now  hears  every 
question,  except  on  appeal,  that  could  come  before  the  general  term-^uea- 
tions  as  to  the  opening  of  streets,  as  to  granting  mandamus  or  certiorari ;  and 
has  even  quashed  a  certiorari  allowed  ex  parte  at  the  general  term,  and  its  de- 
cision was  not  appealed  from.  An  application  to  amend  a  judgment  at  gen- 
eral term,  for  Irregularity  merely,  may  be  made  at  special  term  (Be  Agrma  y. 
Mantel,  1  Abb.  138 ;  Coming  v.  Powers,  9  How.  54) ;  but  the  special  term  can- 
not, on  motion,  set  aside  as  erroneous  a  Judgment  entered  on  report  of  a  re- 
feree.   (Dana  v.  Howe,  8  Eeman,  808.) 

c.  There  is  but  one  supreme  court,  which  acts  and  deddes ;  whether  It  acta 
through  the  special  term  or  the  general  term,  its  powers  are  the  same.  None 
of  the  ancient  powers  of  the  general  term  are  taken  from  it ;  and  it  can  there- 
fore make  an  original  order  in  any  matter  (as  for  re-taxation  of  costs)  In  which 
it  might  formerly  have  made  such  order.  The  code  specifies  the  manner  in 
whid&  appeals  should  be  brought  before  the  general  term,  but  does  not  at- 
tempt to  limit  its  powers.    (Anon,  10  How.  858.) 

See  note  to  section  18,  ante, 

§  21.  [19.]  (Ain'd  1849.)  OircuU  and  oyer  and  terminer  Uh 
gether. 

Circuit  coarts,  and  courts  of  oyer  and  terminer,  shall  be 
held  at  the  same  places,  and  commenced  on  the  same  day. 

§  22.  [23.]  (Am'd  184:9.)  Timee  and  places  of  holding 
court 

The  governor  shall,  on  or  before  the  first  day  of  May,  1848, 
by  appointment  in  writing,  designate  the  times  and  places  of 
holding  the  general  and  special  terms,  circuit  courts,  and 
courts  of  oyer  and  terminer,  and  the  judges  by  whom  they 
shall  be  held  ;  which  appointment  shall  take  effect  on  the  first 
day  of  July  thereafter,  and  shall  continue  until  the  thirty-first 
day  of  December,  1849.  The  judges  of  the  supreme  court  of 
each  district,  shall,  in  like  manner,  at  least  one  month  before 
the  expiration  of  that  time,  appoint  the  times  tind  plejpes  of 
holding  those  courts  for  two  years,  commencing  on  the  first 
day  of  January,  1860,  and  so  on,  for  every  two  succeeding 
years,  in  their  respective  districts* 

§  23.  [24.]  JSistraordinary  termsy  dko. 

The  governor  may  also  appoint  extraordinary  general  and 
Special  terms,  circuit  courts,  and  conrta  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it. 
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• 

«.  Wbenerer,  from  any  cause,  ai^  ^^neral  or  gpecial  term  of  the  supreme 
eonit,  or  any  circuit  court,  or  court  of  oyer  and  terminer,  duly  appointed, 
shall  be  in  danj^er  of  fuling,  it  shall  he  the  duty  of  the  governor  to  designate 
some  Justice  or  justices  of  said  supreme  court,  who  shall  hold  said  courts  res- 
pectiyely  (Laws  of  1850,  p.  9) ;  and  whenever  an  action  in  the  supreme  court 
cannot  be  Drought  to  argument  and  decision  in  the  district  where  the  same  is 
pending,  by  reason  of  the  justices  of  such  district,  or  any  of  them,  having  been 
eiiq>loved  as  counsel,  or  being  interested  therein,  or  of  kin  to  the  parties  or 
any  of  them,  the  court  may,  upon  special  motion,  oider  such  action  to  be 
brought  to  argument  in  any  a(^oining  district  to  be  specified  in  such  order ; 
and  then  such  cause  shall  be  heard  and  decided  in  such  district  (Iiaws  of 
1850,  p.  20.) 

See  section  459,  jM«t 

§  24.  [25.]  (AmM  1849, 1851, 1862.)  Terms,  where  held. 
Adfoummenis . 

The  places  appointed  within  the  several  counties '  for  hold- 
ing the  general  and  special  terms,  circait  courts,  and  ecu  rts  of 
oyer  and  terminer,  shall  be  those  designated  by  statute  for 
holding  county  or  circuit  courts.  If  a  room  for  holding  the 
court  in  such  place  shall  not  be  provided  by  the  supervisors,  it 
may  be  held  in  any  room  provided  for  that  purpose  by  the 
sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts/ 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be  made 
in  the  minutes  of  the  court ;  and  juries  may  be  drawn  and 
summoned  for  an  adjourned  circuit  or  county  court,  or  an  ad- 
journed court  of  oyer  and  terminer,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

And  special  terms  may  be  adjourned  to  be  held  at  a  future 
day  at  the  chambers  of  any  justice  of  said  court  residing  with- 
in the  district,  by  an  entry  in  the  same  manner,  and  then  ad- 
journed from  time  to  time,  as  the  justice  holding  the  same 
shall  order  and  direct. 
Bee  notes  to  sections  18  and  20. 

§  25.  [26.]  Puhlicaiion  of  appointment. 

Every  appointment  so  made  shall  be  immediately  transmit- 
ted to  the  secretary  of  state,  who  shall  cause  it  to  be  published 
in  the  newspaper,  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  inserted,  at  least  once  in  each  week,  for 
three  weeks  before  the  holding  of  any  court  ii^  pursuance 
thereof.  The  expense  of  the  publication  shall  be  paid  out  of 
the  treasury  of  the  State. 


86  JJUPREME  COURT.  [§§  26,  27. 

§  26.  [28.]  InahUity  of  judge. 

In  case  of  the  inability,  for  any  cause,  of  a  judge  assigned 
for  that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit 
at  a  general  term,  or  preside  at  a  court  of  oyer  and  terminer, 
any  other  judge  may  do  so. 

a.  The  justice  appointed  to  pretide  at  a  seneral  term  in  the  absence  of  the  pre- 
siding justice,  may  preside  during  the  whole  term,  and  not  merely  during  the  ab- 
sence of  the  presiding  justice  (7^  Peopley.  Hicks^  15  Barb.  153);  and  a  justice  of  the 
supreme  court,  while  a  judge  of  the  court  of  appeals,  by  virtue  of  his  selection 
from  the  class  of  justices  having  the  shortest  time  to  serve,  has  authority  to  pre- 
side in  a  court  of  oyer  and  termmer,  or  to  discharge  any  of  the  ordinary  duties  of 
a  justice  of  the  supreme  court  (McCarrcn  v.  Th$  People^  3  Keman,  74). 

See  note  to  §  25. 

§  27.  [30.]  (Am'd  1849.)  BusineBS  out  of  court.  Proceed- 
inga  in  first  district 

[1]  The  judges  shall,  at  all  reasonable  times,  when  not  en^ 
gaged  in  holding  court,  transact  such  other  business  as  may  be 
done  out  of  court. 

[2]  Every  proceeding  commenced  before  one  of  the  judges 
:n  the  first  judicial  district,  may  be  continued  before  another, 
with  the  same  effect  as  if  commenced  before  him« 

h.  Powsits  OF  JUDGB  AT  CHAMBERS. — ^Unless  a  distinction  is  made  in  a  statute 
between  the  powers  of  a  judge  and  those  of  the  court,  the  Judge  has  the  same 
powers  as  the  court  (Parke,  B.,  Smeetan  v.  OolUery  1  Exch.  K.  &9) ;  but  if  the 
distinction  is  made  by  the  statute,  then  a  judge  cannot  exercise  any  power 
xvhich  is  conferred  on  the  court  (Clarke  v.  mut  India  Co.y  3  BaU  Court  Rep. 
820.)  A  judge  of  the  supreme  courts  like  any  other  of9,cer,  when  acting  out  of 
court  is  an  officer  of  limited  jurisdiction.  He  may  do  just  what  the  legisla- 
ture has  authorized  him  to  do,  and  whatever  he  does  more  than  this  is  done 
without  jurisdiction.  (Bangs  v.  Selden,  13  How.  876 ;  and  see  Beg,  v.  Seicell,  6 
Law  Times,  191.)  The  justices  of  the  supreme  court,  although  elected  in  dis- 
tricts, possess  co-ordinate  powers  throughout  the  State  (Const  art  vi.  s.  6),  and 
have  the  powers  vested  in  vice-chancellors  and.  judges  of  the  supreme  court 
prior  to  July,  1847.  (Laws  of  1849,  p.  27 ;  and  see  Garde  v.  Sheldon^  8  Barb. 
232 ;  Avmer  v.  OlioeS,  1  Code  R  N.  S.  888.) 

A  judge  at  chambers,  on  an  application  under  section  247,  maymake  either 
an  absolute  or  a  conditional  order,  precisely  as  at  special  term.  (WUherspoon  v. 
Van  Ddary  15  How.  266.) 

Li  the  first  judicial  district  a  motion  to  open  a  judgment  and  let  defend- 
ants in  to  defend,  may  be  made  to  a  justice  out  of  court  (Laiober  v.  Mayor  of 
JV.  F.,  5  Abb.  825),  and  so  may  a  motion  to  appoint  a  guardian  ad  litem  for  a 
defendant  in  a  partition  suit  (Disbrow  v.  FotgeVy  5  Abb.  58.)  And  generally  in 
the  first  district,  all  motions,  except  for  new  trials,  may  be  made  at  chambers ; 
and  this  includes  a  motion  for  an  allowance.  An  order  made  at  chambers  in 
the  first  district  is  always  made  during  a  term  of  the  court,  as  a  special  term 
is  always  held  during  the  hours  of  attending  at  chambers.  (Main  v.  Pope.  1G< 
How.  271.) 

A  judge  at  chambers  may  punish  for  contempt  (Be  Smethurst,  8  Code  R  55 ; 
2  Sand.  724;  Shepherd  v.  Dean,  18  How.  178 ;  Wieker  v.  Dresser,  14uL  465 ;  see, 
however,  18  id  831). 

Except  in  the  cases  prescribed  by  statute,  the  former  distinction  between 
chamber  and  term  duties  of  a  judffe  are  retained.  (Mann  v.  7)fler,  1  Code  R. 
N.  S.  383 ;  Olark  v.  Juds^n.  2  Barb.  98.)    The  court  is  not  alwa^rs  open  as  a 
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court  of  emiit7,  except  to  enable  the  justices  thereof  to  make  such  orders  as 
the  chancellor  formerly  made  out  of  term.    (Be  Bookh(mty  21  Barb.  848.) 

Power  of  a  Justice  of  the  supreme  comt  upon  a  statute  writ  of  habeas  cor- 
pus returnable  before  him  at  chambers.  (See  The  People  y,  WtleoXy  22  Barb.  179.) 

a.  What  a  judge  at  chahbbbs  caitnot  do. — ^A  judge  at  chambers  cannot 
review  the  ex  parte  order  of  another  Judge  (Cdyuffa  Bank  y.  Warfieldy  13 
How.  439),  nor 

Allow  a  common  law  writ  of  certiorari  {Gardener  y.  Oanvmissioners  of  TTar- 
«»,  10  How.  181),  nor 

Entertain  a  motion  fbr  discharge  of  a  debtor  from  imprisonment  {Be  Walker, 
2  Dner,  Goo ;  Slather's  case,  14  Abb.  45),  nor 

Review  collaterally  the  decisions  of  a  court  of  competent  Jurisdiction,  as  to 
discharge  from  a  commitment  for  contempt  {The  People  y,  Orser,  12  How.  550), 
nor 

Entertain  a  motion  in  arrest  of  judgment  {Duel  y.  Agan,  1  Code  R  184),  nor 

For  a  new  trial  {Luek  y.  Ltuk,  8  Code  R  118 ;  Qrdham  y.  MWiman,  4  How. 
435),  nor 

Lessen  the  time  for  a  notice  of  motion  {MerrU  y.  Slocum,  6  How.  850),  nor 

Extend  the  time  to  make  a  case  (tfter  the  ten  days  have  expired  (Doty  y. 
Brown,  3  How.  375 ;  2  Code  R  8),  nor 

Adjust  costs  {NeUis  y.  De  Fbreet,  6  How.  418 ;  Van  Schaiek  y.  Winne,  8  id.  0), 
except  in  the  cases  provided  for  in  section  811  post,  nor 

Grant  a  Judgment,  except  under  section  247  {Aymar  y.  Chace,  12  Barb.  801), 
nor 

Except  in  the  first  district  {Main  v.  Pope,  16  How.  271),  entertain  a  motion 
for  an  allowance  {Mann  v.  Tyler,  6  How.  236 ;  1  Code  R  N.  a  382 ;  Rule  52),  nor 

Entertain  proceedings  for  appointment  of  a  guardian  to  sell  real  estate  of 
m&nts  {Be  Bookhaut,  21  Barb.  848), 

Nor  can  he  make  an  absolute,  indefinite,  and  continuing  order,  either  to  set 
aside  or  stay  proceedings ;  at  most  he  has  only  power  to  stay  the  proceedings 
for  a  time,  as  until  the  next  ensuing  term,  or  until  an  order  to  show  cause  is 
applied  for  or  disposed  of  {Oeneeee  Bank  y.  Spencer,  15  How.  14.)  This  rule 
applies  to  proceedings  supplementary  to  execution.    {Id.) 

See  section  824  poist 

b.  The  true  interpretation  of  the  second  part  of  this  section  is :  A  proceeding 
commenced  in  the  first  judicial  district  by  any  judge  competent  to  mstitute  it 
therein,  may  be  continued  in  such  district  before  any  other  judge  competent 
to  have  commenced  it.  {DreseerY.  Van  PbU,  15  How.  19.)  See  similar  pro- 
vi^ons  for  proceedings  in  the  superior  court  and  court  of  common  pleas,  note 
to  s.  33,  poet,  and  see  s.  401,  subd.  6. 

e.  The  act  (1849,  ch.  121,  s.  4)  conferring  on  the  Recorder  of  Troy  the  powers 
ofajusticeof  the  supreme  court  at  duunbers  held  to  be  unconstitutional. 
{Griffin  y.  GnfflOi,  6  How.  428.) 

§  28.  [31.]  BooTM^  dso. 

The  BupervisorB  of  the  several  connties  shall  provide  the 
coarts  appointed  to  be  held  therein  with  room,  attendants,  fuel, 
lights,  and  stationery,  saitable  and,  sufficient  for  the  transaction 
of  their  business.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so ;  and  the  expense  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  court,  shall 
be  a  county  charge. 

d  This  section  applies  to  the  court  of  common  pleas  for  the  city  and  coimty 
of  New  York,  and  the  superior  court  (s.  bl,poH)  and  marine  court  of  the  said 
city  (Laws  1653,  p.  992,  Laws  1861,  p.  6^,  and  to  the  district  courts  of  New 
York  city.    (Laws  1857,  ch.  844.) 
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TITLE   IT. 
Of  the  County  Courts,^ 

Section  29.  Kepeal  of  existing  statutes 

30.  Junsdiction. 

81.  Gkneral  terms. 

83.  Jurors. 

§  29.  [32.]  Bepeal  of  existing  statutes. 

All  statutes  now  in  force,  conferring  or  defining  the  juris- 
diction of  the  county  courts^  so  far  as  they  conflict  with  this 
act,  are  repealed ;  and  those  courts  shall  have  no  other  juris- 
diction than  that  provided  in  the  next  section.  But  the  repeal 
contained  in  this  section  shall  not  affect  anj  proceedings  now 
pending  in  those  courts. 

§  30.  [88.]  (AmM  1849, 1851,  1852,  1860.)  Jwisdictum  : 
Transfer  of  action  to  Stipreme^  Court. 

The  county  court  has  jurisdiction  in  the  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such 
cases: 

1.  Civil  actions  in  which  the  relief  demanded  is  the  re- 
covery of  a  sum  of  money  not  exceeding  five  hundred  dollars, 
or  the  recovery  of  the  possession  of  personal  property  not  ex- 
ceeding in  value  five  hundred  dollars,  and  in  which  all  the 
defendants  are  residents  of  the  county  in  which  the  action  is 
brought  at  the  time  of  its  commencement,  subject  to  the  right 
of  the  supreme  court,  upon  special  motion,  for  good  cause 
shown  to  remove  any  such  action  to  the  supreme  court  before 
trial. 

2.  The  exclusive  power  t(>  review,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice's  court  in  the 
county,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse, 
or  modify  such  judgment. 


*  a.  County  Jndffes  are  not  aUowed  any  fees  for  seryices  except  lor  such  as 
may  be  performed  by  justices  of  the  peace,  or  commissioners  of  deeds ;  and  no 
greater  fees  for  such  services  than  those  allowed  to  said  Justices  and  commit' 
sloners.    Surrogates'  fees  not  affected.    (Laws  1857,  voL  d,  p.  197.) 


S  80.]  jUBiBDicnov.  89 

8.  Hie  forecloenre  or  Batisfaction  of  a  mortgage^  and  the 
Bile  of  mortgaged  premises  situated  within  the  connty,  and 
the  collection  of  any  deficiency  on  the  mortgage^  remaining 
unpaid  after  the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

6.  The  admeasurement  of  dower  in  land  situated  within  the 
county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  prop- 
erty situated  within  the  county,  of  an  infant,  or  person  of  un- 
sound mind. 

7.  To  compel  the  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
widiinthe  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of 
the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  cour&  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peace,  transcripts  of  which  have  been  filed  in 
die  offices  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges,  or  any  judge  thereof,  respecting  ferries ;  fisheries ; 
turnpike  roads ;  wrecks ;  physicians,  habitual  drunkards ;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors ; 
jail  liberties ;  the  removal  of  occupants  from  State  lands  ;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways ;  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  court  of-  common  pleas  of  the 
county,  or  on  the  county  court  since  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction  when  the  provisions  of  any  statute  are  inconsistent 
with  the  organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same 
eases  and  like  manner  as  such  power  was  given  by  law  to 
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courts  of  common  pleas.  But  the  first  sabdi vision  of  this  sec- 
tion shall  not  apply  to  the  county  courts  of  the  counties  of 
Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judg- 
ments in  actions  tried  in  such  court  upon  exceptions,  or  case 
made,  subject  to  an  appeal  to  the  supreme  court. 

But  in  any  action  or  proceeding  pending  in  the  county 
court,  in  which  the  county  judge  is  for  any  cause  incapable 
of  acting,  it  shall  be  his  duty  to  make  a  certificate  of  such  fact, 
and  file  the  same  in  the  office  of  the  clerk  of  such  county 
court,  and  thereupon  jurisdiction  of  such  action  or  proceeding 
shall  be  vested  in  the  supreme  court,  and  such  farther  proceed- 
ings shall  be  had  therein,  according  to  the  practice  of  such 
court,  as  might  have  been  had  in  the  county  court,  if  such 
cause  or  matter  had  remained  therein ;  but  all  such  matters 
shall  be  heard  or  tried  in  the  first  instance  at  a  special  term  or 
circuit  court,  held  in  a  county  where  such  action  or  proceeding 
is  situated. 

a.  By  the  constitution  (art  vi.,  sec.  14,)  the  legislature  is  empowered  to  con 
fer  equity  jurisdiction  in  special  cases  upon  tlie  county  Judge ;  and  in  another 
part  of  the  same  section,  it  is  proyided  that  "  county  courts  shall  have  such 
jurisdiction,  in  cases  arising  in  Justices'  courts,  and  in  special  cases,  as  the  leg- 
islature may  prescribe,  but  shall  have  no  original  ciyll  lunsdiction  except  in  such 
cases."  In  KundolfY.  Thaiheim»r{2  Eeman,  608),  it  was  decided  that  the 
county  courts  have  no  Jurisdiction  of  an  action  for  an  assault,  although  tlie 
damages  sought  to.be  recovered  do  not  exceed  $500,  and,  although  all  the 
defendants  reside  in  the  county  where  the  action  is  brought,  at  the  time  of  its 
commencement ;  that  such  an  action  is  not  a  "  special  ca««,"  within  Uie  mean- 
higof  that  term  in  the  constitution,  and  therefore  the  proTision  purporting 
to  confer  Jurisdiction  therein  upon  the  county  court  is  void.  And  it  was 
suggested  that  the  county  courts  haye  no  Jurisdiction  in  any  of  the  ordinary 
common-law  actions.  That  sug^tion  has  not  found  fkvor.  Kundolf  y.  Thalr 
heinur,  although  not  oyerruled,  is  authority  only  for  the  exact  point  decidetL 
The  county  court  has  jurisdiction  of  actions  to  foreclose  mortgages  (Befuon  y. 
Cromwell,  6  Abb.  48 ;  Arnold  y.  Rees,  17  How.  85 ;  7  Abb.  838 ;  18  N.  Y.  57, 
oyerruling  Hall  y.  Nelson,  28  Barb.  88);  and  to  partition  lands  within  the  county 
{DouUeday  y.  Heath,  16  N.  Y.  80). 

JURISDICTION  OP  COUNTY  COURTS. 

6,  County  courts  haye  also  jurisdiction  of  appeals  from  the  decision  of  a 
Justice's  court,  in  summary  proceedings  to  recover  the  possession  of  land  (Laws 
1849,  p.  292);  and  their  appellate  Jurisdiction  has  been  held  to  extend  to  ajudg^ 
mtnt  in  a  Justice's  court  in  proceedinfi;8  under  the  mechanics'  lien  law.  {The 
PtopU  y.  Rensseiatr  Couniy  Jikdgs,  13  How.  898).  These  courts  haye  the  saine 
Jurisdiction  in  their  respective  counties  in  relation  to  the  liberties  of  jails,  as 
was  vested  in  courts  of  common  pleas  by  the  revised  statutes,  part  8,  art  iii 
vtit  6.  cap.  7.  (Laws  1851,  p.  22.)  They  have  also  jurisdiction  in  proceedings 
for  the  naturalization  of  aliens.  (7^«  Pto/^/e  v.  Pmm*,  80  Barb.  589.)  To  enter- 
itain  an  application  to  change  the  location  of  a  toll  gate.  (Mc A  lister  v.  Albion 
Plank  Rd  Co,,  11  Barb.  610,)  of  proceedings  to  acqmre  land  for  the  Lockport 
&  Niagara  Falls  Railroad.    (Mosier  v.  Hilton,  15  Barb.  857.) 

0.  County  courts  have  no  jurisdiction  to  appoint  a  receiver  of  a  religious  cor- 
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poration,  tmt  only  the  special  JuriBdiotlon  fonnerly  yeeted  in  the  chancellor,  to 
direct  the  application  by  the  corporation  itself,  of  the  proceeds  of  a  sale  of 
real  estate.    (^'iUaton  y.  ^tw,  18  N.  Y.  896.) 

&  iVbft  to  tuBd,  S. — ^There  is  no  appeal  to  the  connty  court  from  the  verdict  of 
a  Jury  given  npon  the  laying  out  of  a  private  road.  (7%«  People  v.  JRobiiuon. 
ifnh^SQi'JdBaih.'lt)  *  *'  V  r-  '^ 

b.  Appeal  lies  to  Steuben  county  court  from  Judgments  rendered  by  the  Police 
Jnstioe  of  the  village  of  Coming.    (Laws  1860,  cL  72.) 

e.  The  county  court  obl  appeal  may  reverse  in  part,  and  afflnn  in  part,  a  Judg* 
ment  of  a  justices'  court,  for  entire  oamages,  when  it  clearly  appears  there  are 
two  or  more  independant  causes  of  action.  (SiaaU  v.  Budaon  kiwr  H.  R,.  28  How. 
463.) 

d  N6U  to  tubd.  8. — ^This  subdivision  confers  Jurisdiction  on  county  courts  re- 
specting habitual  drunkards  in  all  cases.  (Davu  v.  Spmoer,  24  N.  x .  886,  oveiw 
ruling;  Ss Smiih,  16 How.  567.) 

6.  NsU  to  mtbd,  18.—"  Whenever  a  cause  or  matter  shall  be  pendhig  in  any 
county  court,  in  which  the  judge  of  such  court  shall  have  been  attorney,  or 
counsel,  or  shall  be  interested ;  or  in  which  he  would  be  excluded  from  bein?  a 
)uror,  by  reason  of  consanguinity  or  affinity  to  either  of  the  parties ;  or  in  the 
decision  of  which  he  shall  have  taken  part  when  sitting  as  a  judge  in  any  other 
court, — ^it  shall  be  his  duty  to  make  a  certificate  stathig  sudfi  fact,  and  file  the 
same  in  the  office  of  the  clerk  of  such  county  court ;  and  thereupon  jurisdic- 
tion of  such  cause  or  matter  shall  be  vested  in  the  supreme  court,  in  which 
such  proceedings  shall  be  had  therein,  according  to  the  practice  of  such  court, 
88  might  have  ben  had  in  such  county  court  if  such  cause  or  matter  had  re- 
main^ therein."  (Laws  1847,  c  470,  s.  31.)  Perhaps  the  18th  subdivision, 
rapra,  abrogates  the  law  of  1847.  Where  the  appeal  firom  a  justice's  court  to 
the  county  court  is  transferred  to  the  supreme  const  by  reason  of  the  incapac- 
ity of  the  county  Judge  to  hear  same,  it  must  be  heard  m  the  first  instance  at  a 
special  term  of  the  supreme  court  {Sheldon  v.  AUnv^  8  How.  805 ;  Davis  v. 
Aone,  16  id.  506.)  The  appeal  is  to  be  heard  on  the  original  papers ;  and  no 
copy  need  be  iUmished  for  the  use  of  the  court  (WiUu  v.  iVefc,  16  id.  541) ; 
the  appeal  is  to  be  heard  in  the  county  court  of  the  county  from  which  it  was 
transferred,  and  in  no  other  county.  {Id.)  From  the  decision  at  special  term 
an  appeal  may  be  mad€  to  the  general  tenn.  {Davis  v.  Stone^  supra.)  And 
where  appeal  is  heard  by  the  supreme  court  because  of  the  incompetency 
of  the  county  ludge  to  hear  same,  the  successAil  party  is  entitled  only  to  the 
same  costs  as  he  would  have  been  entitled  to  if  the  appeal  had  been  decided 
by  the  county  Judge.  {Tayhr  v.  Sedy,  8  Code  R  84 ;  4  How.  814 ;  (/GaUaghan 
V.  CarroU,  16  How.  827 ;  Dads  v.  SUms,  id.  588.) 

/.  By  subdivision  2,  of  sec  88,  of  this  code,  "  any  action  or  proceeding 
pending  in  any  mayors  or  recorder's  court  in  which  the  judge  is  for  any  cause 
uicapable  of  acting,  may,  by  such  court,  be  transferred  to  the  county  courf 

See  note  tc  section  60,/>o«<. 

§  81.  [34.]  (Am'd  1849,  1851.)     When  open.     Terms. 

Hie  connty  court  is  always  open  for  the  transaction  of  any 
business  for  which  no  notice  is  required  to  be  given  to  an  op- 
posing  pai*ty.  At  least  two  terms  in  each  county  for  the  trial 
of  issues  of  law  or  fact,  and  as  many  more  as  the  county  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
counties  respectively  designated  by  statute  for  holding  county 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
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time  to  time  appoint^  and  may  eontinae  as  long  as  the  court 
deem  necessary. 

Notice  of  sneh  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county ;  so  many  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
such  notice,  may  be  held  *for  the  trial  of  issues  of  law,  and 
hearing  and  decision  of  motions,  and  other  proceedings  at 
which  no  jury  shall  be  required  to  attend* 

§  82.  [36,  87,  38.]  (Am'd  1849.)    Jvaw9. 

Jurors  for  the  county  courts  and  courts  of  sessions  shall  be 
drawn  from  the  jury-box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court 

See  laws  1861,  p.  14,  dL  ft 
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TITLE  Y. 

Cf  the  Superior  Cowt  tmd  Court  of  Common  Pleasj  in  the 
city  of  New  York^  and  the  Mofjfori  md  Meoorderi  Courts 
in  other  ciHee. 

Bbgxhhi  83.    Jarisdiction. 

34.  Common  neas  for  New  York  to  review  certain  Judgments. 

35.  Qeneral  and  special  tenn& 

36.  B7  whom  held. 

87.  Judgments,  where  giyen. 

38.  Ck>ncurTenGe  of  two  Judges  neoessaiy. 

39.  Criers. 

40.  Superior  Court,  of  whom  to  condst. 
41.1 

42. 

43.  V  Obsolete. 

44. 

46.  J 

4S.  Terms  of  Superior  Court 

47.  Suits  maj  1m  transferred. 

48.  Jurisdiction  of  transferred  suits. 

49.  (Repealed.) 

50.  Appeal 

51.  Section  applied. 

§  33.  [39.]  (Am'd  1849,  1852.)    Jurisdiction. 
The  jurisdiction  of  the  superior  court  of  the  eitj  of  ^ew 
York,  of  the  court  of  common  pleas  for  the  citj  and  countj  of 


a.  *  The  superior  court  was  established  by  a  law  passed  in  1828.  (Laws 
1828,  p.  141.)  By  sect  13  the  said  court  shall  hare  no  power  to  send  any  pro- 
cess into  any  other  county  than  the  dty  and  county  oi  New  York,  except  in 
the  cases  thereinafter  specifled.  [The  excepted  cases  are  subpoenas]  ^  14. 
Writs  of  subpoena  issuing  out  of  the  said  court  shall  be  obligatory  upon  any 
witness  duly  serred  therewith  within  this  State,  in  like  manner  as  if  such  writs 
had  been  issued  out  of  the  supreme  court;  ana  obedience  to  such  subpoena 
may  be  enforced  by  attachment. 

§  23.  The  chief  justice  and  each  of  the  associate  Justices  of  the  said  court  may 
exercise  all  the  powers  and  authority  incident  to  their  offices  at  chambers 
touching  any  suit,  Judgment,  or  proceeding  in  the  said  court ;  and  it  shaD  be 
the  duty  of  at  least  one  of  them  to  attend  OEdly,  at  all  seasonable  hours,  in  the 
office  to  be  proTided  for  them  by  the  said  mayor,  aldermen,  and  commonalty, 
tbT  the  dispatch  of  chamber  busmess ;  and  the  said  instiees,  and  each  of  them, 
shall  moreoyer  be  and  they  are  hereby  authorized  to  perform  all  the  duties 
which  the  Justices  of  the  supreme  court  out  of  term  are  authorized  to  do 
and  perform  by  any  statute  of  this  State. 

%  0.  Either  of  the  Judges  of  the  said  court  may  hold  the  same  for  the  trial 
of  causes  and  for  the  hearing  of  non-enumerated  motions,  &c;  and  by  sec  2  of 
Laws  of  1830,  p.  18,  all  the  powers  relatiye  to  the  hearing  of  «on-enumerated 
motions  which  by  said  sixth  section  are  Tested  in  a  single  Judge  may  be  exer- 
cised by  such  Judge  at  chambers. 
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Kew  York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders' 
courts  of  cities,  shall  extend  to  the  following  actions  : 

1.  To  the  actions  enumerated  in  sections  123  and  124,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  widiin  those  cities  respectively ; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or 
are  personally  served  with  the  summons,  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
liable  on  contract,  reside,  or  are  personally  served  with  the 
summons,  within  those  cities  respectively ;  except  in  the  case 
of  mayors'  and  recorders'  courts  of  cities,  which  courts  shall 
only  have  jurisdiction  where  all  the  defendants  reside  within 
the  cities  in  which  such  courts  are  respectively  situated.  The 
supreme  court  may  remove  into  that  court  any  action  brought 
under  this  subdivision  and  pending  in  the  superior  court  or 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action 
had  been  commenced  in  the  supreme  court ;  such  order  for 
removal  and  for  change  of  place  of  trial  to  be  made  in  the 
supreme  court  upon  motion,  and  on  filing  a  certified  copy  of 
such  order  in  the  office  of  the  clerk  of  the  superior  court,  or 


Act  of  1890,  fl  4.  Orders  out  of  coart  relating  to  any  suit  pending  in  the  said 
common  pleas  after  any  de&ult  entered,  or  any  issue  of  fact  shall  have  been 
Joined  in  the  same,  shall  be  granted  by  the  first  Jadse  onl^  of  said  court,  (ex* 
cept  for  the  examination  of  witnesses  when  the  said  court  shall  be  actually 
sitting),  unless  he  shall  be  absent  from  the  city  of  New  York,  or  incapacitat- 
ed to  attend  thereto  by  sickness. 

§  9.  The  same  power  is  hereby  giyen  to  the  first  Judge  of  said  court  at  cham- 
bers relative  to  suits  and  proce^ings  in  such  court,  as  is  giyen  by  any  law  of 
this  State  to  the  Justices  of  the  supreme  court  at  chambers. 

Laws  of  1821,  ^  1.  The  first  Judge  of  said  court  [of  Common  Pleas]  may  per- 
form all  the  duties,  and  exercise  all  the  powers  which  may  be  done  and 
performed  by  the  recorder,  ^  or  by  the  several  commissioners  appointed  by 
virtue  of  the  act  entitled,  an  act  to  appoint  commissioners  to  perform  certain 
duties  of  Judges  of  the  supreme  cour^   or  any  subsequent  act,  &c. 

Laws  of  1840,  ch.  276,  §  2.  When  any  proceeding  shall  be  commenced  by 
or  before  any  Jud^e  of  the  said  court  by  virtue  of  any  statute  of  this  State,  the 
same  may  be  contmued  by  or  before  any  other  Judge  of  said  court. 

§  8.  When  there  shall  be  a  motion  or  proceeding  in  the  said  court,  in  which 
it  shaU  be  necessary  for  either  party  to  have  the  deposition  of  any  witness, 
who  may  be  within  the  Jurisdiction  of  said  court,  and  who  shall  have  refused 
to  make  his  deposition  voluntarily,  the  court  may  issue  a  summons  requiring 
such  witness  to  attend  before  a  Judge  thereof  to  make  his  said  deposition ;  and 
obedience  to  such  summons  may  be  enforced,  as  in  case  of  a  subpoena  issued 
by  said  court 

§  4.  All  the  provisions  of  this  act  shaU  apply  to  the  court  of  common  nleas 
of  the  city  of  New  York,  in  Uke  manner  and  to  the  same  extent  as  they  ao  to 
the  Superior  court  of  said  city. 
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of  the  conrt  of  common  pleas,  such  cause  shall  be  deemed  to 
be  removed  into  the  supreme  court,  which  shall  proceed  there- 
in as^if  the  same  had  originallj  been  commenced  there  ;  and 
the  clerk  with  whom  such  order  is  filed,  must  forthwith  de- 
liyer  to  the  clerk  of  the  county  in  which,  by  such  order,  the 
trial  is  ordered  to  be  had,  to  be  filed  in  his  ofBce,  all  process, 
pleadings,  and  proceedings  relating  to  such  cause.  And  any 
action  or  proceeding  pending  in  any  mayor's  or  recorder's 
court,  in  which  the  judge  is  for  any  cause  incapable  of  acting, 
may  by  such  court  be  transferred  to  the  county  conrt  of  the 
county ;  and  thereupon  the  papers  therein  on  file  in  the 
mayor's  or  recorder's  court  shall  be  transmitted  to  the  county 
court ;  which  shall  thenceforth  have  jurisdiction  of  such  action 
or  proceeding. 

3.  To  actions  against  corporations  created  under  the  laws 
of  this  State,  and  transacting  their  general  business,  or  keeping 
an  office  for  the  transaction  of  business,  within  those  cities 
respectively,  or  established  by  law  therein,  or  created  by  or 
under  the  laws  of  any  other  State,  government,  or  country, 
for  the  recovery  of  any  debt,  or  damages,  whether  liquidated 
or  not,  arising  upon  contract  made,  executed,  or  delivered 
within  the  State,  or  upon  any  cause  of  action  arising  therein, 

a.  Nofle  to  gtibd.  1.— Jurisdiction  of  scferiob  court  akd  common  fleas. 

The  common  law  Juiiadiction  of  the  New  York  Superior  Court  and  Com- 
mon Pleas,  except  in  its  territorial  limitation,  is  co-equal  with  that  of  the  Su- 
preme Court ;  any  action  triable  in  the  latter  is  triable  in  the  former,  provided 
the  defendant,  or  one  of  the  defendants,  resides,  or  is  served  with  process, 
within  the  city  of  New  York,  or  where  the  cause  of  action  arose,  or  the  subject 
of  tlie  action  is  withm  that  city.  (Mclvor  v.  McCabe^  16  Abb.  819:  Pmier  v. 
i^rd,  13  How.  254 ;  2  Abb.  48 ;  4 Duer,  682 ;  BcOes  y.  BeynMB,  7  Bosw.  685; 
McKenxid  y.  Hackstaffy  2  E.  D.  Smith,  75.)  They  haye  no  jurisdiction  to  com- 
pel a  conveyance  of  land  out  of  the  city  of  New  York.  {Bing  y.  McCounj  10 
N.  Y.  268.)  Their  jurisdiction  includes  partition  of  lands  in  the  city  of  New 
York,  or  the  determination  of  any  estate  or  right  in  such  lands  without  refer- 
ence to  the  residence  of  the  parties.  (Id, ;  va/nan  y.  BewnSj  2  Duer,  685 ; 
NuholU  y.  Btmaine,  9  How.  512.)  These  courts  have  seneral  equity  jurisdic- 
tion, and  may  entertain  an  action  to  compel  the  specific  performance  of  a  con- 
tract by  a  religious  corporation  for  the  sale  of  its  real  estate.  (Bowen  y. 
Iruh  Fretijfyi,  Gong.,  6  Bosw.  246.)  These  courts  have  jurisdiction  of  all 
action  against  the  corporation  of  the  city  of  New  York  upon  any  cause  pf 
action  whatever.  (Harlem  R  R  Co.  y.  MHro.  BoHes  Qnnmrs,  1  Fulton,  562 ; 
and  see  ante,  p.  23  &) ;  and  have  jurisdiction  of  all  actions  against  forei^  adora- 
tions, where  the  cause  of  action  upon  which  the  suit  is  brought  arises  within 
the  city  of  New  York ;  and  in  such  case  a  voluntary  appearance  by  the  de- 
fendant (even  without  any  service  of  summons)  gives  the  court  Jurisaiction  of 
the  person  (Watson  v.  The  Cabot  Bank,  5  Sand.  &8,  affirmed  in  the  court  of 
appeals ;  so  said,  4  Duer,  606 ;  see  BJoirrioU  v.  New  Jersey  R  B  Co.,  2  Hilton, 
262 ;  8  Abb.  284 ;  and  note  to  section  427  post) ;  and  perhaps  concurrent  juris- 
diction with  the  U.  S.  courts  hi  admiralty  over  a  question  of  salvage  (Ccuh' 
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merer,  Crowdi,!  Sand. 715;  OoukmereY.  De  Wc^.  3  id  879;  ne,  however, 
FrUh  y.  CrawOi,  5  Barb.  200 ;  Baker  y.  Hoag,  8  Selden,  568).  They  haye  not 
Jorisdiction  to  appoint  a  receiyer  to  whid  np  the  affidn  of  a  foreign  corpora- 
tion {Bayr,  XT,  eC  Chur  /Sbring  Ooij2  Duer,  608),  nor  to  issue  a  commission  of 
lunacy  (Ua  Brown^  1  Abb.  108 ;  4  Daer,  613),  nor  to  compel  the  attendance  of 
witnesses  to  be  examined  under  a  commission  firom  a  court  of  a  foreign  ooon- 
try  (220  Jay,  5  Sand.  674V  nor  of  proceedings  for  the  dissolution  of  a  corporation. 
{KaOeM^rM  y.  AeterBank, 2 Duer,  632;  Brake  y.  The  Pifthagoras  Asto.,  4 
Duer,  658 :  11  How.  44.)  Perhaps  subd.  8  **  only  relates  to  actions  to  reooyer 
a  debt  or  damages,  or  such  equitable  relief  as  one  natural  person  may  daim  of 
another  "  (mL),  and  the  equitable  powers  of  these  courts  can  only  be  exercised 
in  those  actions  and  proceedings  which  their  Jurisdiction  as  defined  by  the  coda 
properly  embraces.  (.The  P^ple  y.  Porter ,  1  Duer,  709.)  An  action  com- 
menced in  either  of  these  courts  by  indiyidual  corporators  of  New  Yorlc  city 
against  the  Mayor,  Aldermen,  and  Ck>mmonalty,  asking  for  an  ii^unction  re- 
sdsining  the  defendants  from  mntinff  the  ri^t  to  construct  a  railroad  in 
said  city,  is  within  the  Jurisdiction  of  mat  court,  both  as  to  parties  and  sub- 
ject-mattw,  and  the  court  may  grant  the  ii\junction  soufht  {The  People  y. 
SturteDanty  5  Selden,  268) ;  and  the  superior  court  has  Jurisoiction  of  an  action 
for  diyorce  by  reason  of  adultery  committed  within  tliis  State,  when  the  par- 
ties to  the  action  were  inhabitants  of  this  State,  and  resided  in  it  when  the  of- 
fense  was  committed,  and  continued  to  reside  in  it  up  to  the  time  of  suit 
brought,  the  defendant  then  residing  in  the  city  of  New  York.  {Bknreet  y. 
Forrest,  6  Duer,  102 ;  25  N.  T.  601.) 
See  sections  189  and  427,  po«t 

a.  The  courts  will  not  sanction  any  attempt  by  fraud  or  misrepresentation  to 
bring  a  party  within  the  Jurisdiction  {fkarperUer  y.  Bpooner,  2  Sand.  717 ;  2  Code 
Rl«);8kf.28;  G^A  ▼.  ^SKmoTMc^  8  Abb.  474) ;  thus  whereby  a  fiUse  state- 
ment, made  for  the  purpose,  a  defendant  was  induced  to  come  within  the  city 
of  New  York,  and  was  there  seryed  with  a  sunmions  in  an  action  in  the  supe- 
rior court,  the  seryice  was  set  aside.    (Id,) 

h.  These  courts  haye  the  same  powers  to  compel  disooyeir  by  the  parties 
to  a  suit  pending  therein,  which  are  conferred  by  the  reyisea  statutes  on  the 
supreme  court  QihM  y.  M'Ckxrthy,  1  Keman,  5y5  ;  see  note  to  section  888, 
poeC);  and  the  Justices  of  the  superior  court  may  issue  attachments  i^inst  ab- 
scondhig,  concealed,  or  non-resident  debtors.  (Benard  y.  Eaargcue,  S  Keman, 
259.) 

e.  In  an  action  in  the  common  pleas,  the  defendant  a  (non-resident)  was 
seryed  with  the  summons  out  of  the  Jurisdiction  of  the  court,  and  he  without 
obiectipn  or  reseryatkm  gaye  notice  of  appearance,  and  then  moyed  to  set 
aside  the  proceedinss  for  want  of  jurisdiction  of  his  person ;  the  court  held 
that  the  defendant,  by  appearing  yoluntarily  and  without  objection,  had  con- 
ferred Jurisdiction.    IdmmY.Bipeery^CodbK'rO.) 

d.  The  common  pleas  j^oesess  all  the  power  and  Jurisdiction  of  coun^r  courts 
throughout  the  state.  {Wood  y.  KeBy,  2  Hilton,  834^  and  on  appeals  m>m  the 
marine  and  justice*B  courts,  all  the  powers  and  Jurisdiction  formerly  exercised 
by  the  superior  court  of  New  York.     (Wood  y.  KeBy,  2  Hilton,  834)     It  has 

?iower  to  commit  for  the  non-payment  of  a  personal  tax.  {Kahn's  case,  11  Abb. 
47,)  and  each  of  the  associate  Judges  of  this  court,  possesses  the  power  by  the 
Reyised  Statutes  conferred  on  the  first  Judge  of  that  court,  to  compel  deliyery 
of  books,  &c.,  belonging  to  a  public  office.     {DetHiji  y.  PlaU,  11  Abb.  398.) 

0.  The  common  pleas  has  Jurisdiction  of  ludnnents  on  reooffnizances  dock- 
eted with  the  counf^  clerk  under  laws  of  1844  (Laws  1845,  p.  2i50 ;  Laws  18G1, 
ch.  383) ;  and  to  remit  fines  and  forfeit  recognizances  in  the  same  cases,  and  in 
like  manner  as  such  power  was  heretofore  giyen  by  law  to  courts  of  common 
pleas ;  and  to  correct  and  discharge  the  docKets  of  liens  and  of  Judgments  en- 
tered upon  recognizances ;  and  to  exercise  in  the  city  and  county  of  New 
York  all  the  powers  and  Jurisdiction  now  or  hereafter  conferred  upon  or 
yested  in  the  said  court,  <x  the  county  courts  in  their  counties,  and  the  powers 
and  jurisdiction  whidb  were  yested  in  the  court  of  common  pleas  for  the  city 
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and  ooimty  of  New  York  before  the  enactment  of  the  code.     (Laws  1864,  n. 
464.    ^ee  The  BxfpleY.LaU,  21  B9ih,  190.) 

&  A  Jndffment  entered  with  the  county  elerfc  upon  a  forfeited  recogaizaBce^ 
heconaea  alien  on  real  estate  from  the  time  of  dockettlng  (Ths  Pwj^  y.  LoU^ 
21  Barb.  130]^  and  is  subject  to  the  joriBdiction  and  control  of  the  l^ew  York 
common  pleas  to  the  same  extent  as  if  it  had  been  docketted  in  it  (Tha  B»* 
pb  Y.  BOry,  3  HUton,  528 ;  The  People  v.  LoU,  21  Barb.  180.)  In  addition,  the 
court  has  the  discretionary  power  to  remit  the  forfeiture  in  whole  or  in  part, 
or  to  diacham  the  recognizance  upon  sach  terms  as  appear  Jnst  and  reason- 
able. (The  People  y.  BeSry,  2  Hilton,  528.)  In  the  exercise  of  this  discretion, 
the  coort  will  look  into  the  prooeedinss  at  the  time  the  forfeitore  was  declared, 
lo  aaoertaiA  whether  the  party  was  ftiny  entitled  to  a  postponement  of  the  trial, 
bat,  eemUe^  that  will  not  be  done  mitil  ne  has  submitted  nimself  to  trial  ana 
Judgment  upon  the  indictment  agafaist  him.   ifd) 

A.  Upon  application  for  a  remission  of  a  forfdture  upon  a  recognizance, 
the  application  will  be  denied  unless  it  appear  that  the  Mil  in  no  wise  con- 
niyed  at  the  escape  of  his  principal,  and  that  reasonable  diligence  has  been 
used  to  apprehend  and  surrender  him.     (JcL) 

e.  For  a  historjr  of  the  New  York  court  of  common  pleas,  an  account  of  its 
Jodidal  organization  and  Jurisdiction,  the  reader  is  referred  to  an  elaborate  ar- 
ticle by  the  Honorable  Charles  P.  Daly,  first  judge  of  the  court,  in  1.  £.  D. 
Smith's  Reports. 

d.  BemowA  of  eaueee, — ^The  making  an  order  for  the  remoyal  of  an  action 
from  the  superior  into  the  supreme  court,  is  a  matter  within  the  discretion  of 
the  court,  and  the  remoyal  will  not  be  ordered  unless,  upon  the  fkcts  diown, 
the  court  can  see  good  cause  ibr  directing  it  iflampMl  y.  BuUer^  4  Abb.  55) ; 
but  the  removal  is  ordered  in  all  cases  wnere  sufficient  cause  for  removal  is 
shown.  ((karpenUr  y.  Spooner,  8  Code  R  28:  2  Sand.  717.)  On  a  motion  to 
remove  an  action,  the  papers  should  be  entitled  in  the  court  in  which  the  ac- 
tion is  then  pending,  and  out  of  which  the  removal  is  sought  (HUler  y.  2Vim,  2 
How.  88.) 

&  The  proyidon  of  law  (Laws  1844,  ch.  82,)  declaring  that  no  Aaftewemimioi 
certioran  shall  be  allowed  removing  a  proceeding  b^ore  Judgment  or  ftial 
decidon  from  the  court  of  common  pleaa,  I4>plie8  not  only  to  proceedings  in 
eowrl^  but  also  to  all  such  proceedings  as  by  statute  are  authorized  to  be  msti- 
toted  before  any  judge  of  the  court  {DeoUn  y.  PhU^  11  Abb.  888),  and,  there- 
fore, a  proceeding  before  a  Judge  of  that  court  to  compel  deliyery  of  books. 
Aa,  of  a  public  office*  cannot,  before  a  final  determinaUon  Aereof^  be  removed 
into  the  supreme  court  by  certiorari  {Id)  A  certiorari  to  remove  such  pro* 
oeeding  while  still  pending  is  a  nullity,  and  may  be  disregarded.    (Id,) 

%  84.  [40.]  (Am'd  1849.)  Common  pleaa  to  review  certain 
judgments. 

The  court  of  common  pleas  for  the  city  and  conntj  of  New 
York,  shall  also  have  power  to  review  the  jadgments  of  the 
marine  conrt  of  the  citj  of  Kew  York,  and  of  the  jastices' 
courts  in  that  city. 

See  section  427  and  note,  and  section  863.  (BanMne  y.  Ma^/or  qf  If,  Z,  5 
Abb.  844.) 

§  85.  [41.]   Terms. 

The  superior  court  of  the  city  of  New  York,  and  the  court 
of  common  pleas  for  the  city  and  oounly  of  New  York  shall. 
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within  twenty  days,  appoint  general  and  epecial  terms  of  those 
courts,  respectively,  and  prescribe  the  duration  thereof;  and 
they  may,  from  time  to  time,  respectively  alter  snch  appoint- 
ments ;  and  hereafter  no  fees  shall  be  paid  for  any  service  of  a 
judge  of  either  of  those  coorts, 

§  86.  [42.]  By  whom  held. 

A  general  term  shall  be  held  by  at  least  two  of  the  judges 
of  those  courts  respectively,  and  a  special  term  by  a  single 
judge. 

§  87.  [48.]  Jitdgments^  where  gvoen. 
Judgments  upon  appeal  shall  be  given  at  the  general  term ; 
all  others,  at  the  special  term. 

§  38.  [44.]  Judgment^  how  pronounced. 

The  concurrence  of  two  judges  shall  be  necessary  to  pro- 
nounce a  judgment  at  the  general  term.  If  two  do  not  concur 
the  appeal  shall  be  reheard. 

§89.   Crier. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city 
of  Jiew  York,  and  by  the  court  of  common  pleas  for  the  city 
and  county  of  Kew  York,  respectively,  to  hold  his  office  during 
the  pleasure  of  the  court  He  shall  receive  a  salary,  to  be  fixed 
by  the  supervisors  of  the  city  and  county  of  New  York,  and 
paid  out  of  the  county  treasury. 

§  40.  Superior  Court. 

The  superior  court  of  the  city  of  New  York,  shall,  from  the 
first  day  of  May,  1849,  consist  of  six  justices. 

[Sections  41  to  45  Inclasiye,  obsolete.]  > 

§46.  Terme. 

A  general  term  of  the  superior  court  may  be  held  by  any 
two  of  the  six  justices  thereof,  and  a  special  term  by  any  one 
of  them ;  and  general  and  special  terms,  one  or  more  of  them, 
may  be  held  at  the  same  time. 
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§  47.  [As  am'd  Laws  1851,  p.  8.]  Certain  suits  may  he  trans- 
ferred. 

All  civil  suits  at  issne  at  the  time  of  the  passage  of  this 
act,  that  from  and  after  the  first  of  May,  1849,  shall  be  placed 
upon  the  calendar  of  the  supreme  conrt,  at  any  general  or 
special  term  thereof  to  be  held  in  the  city  of  Kew  York,  and 
which  shall  be  in  readiness  for  hearing  on  qaestions  of  law 
only,  or  are  equity  cases,  may  by  an  order  of  that  court,  or  of 
the  judge  hol<ting  such  special  term,  be  transferred  to  the  said 
superior  court  of  the  city  of  New  York,  and  to  be  heard  at  the 
general  terms  thereof. 

UL  The  phrase ''equity  cases'*  means  sdts  in  eqmtr  oommenced  prior  to 
Jahr,  1848,  and  then  pending  in  the  supreme  court  iQHm  ▼•  LuoUy  1  €k>de 
Bi^  K  a  267;  4  Com&SOO!) 

§  48.  Jurisdiction  of  transferred  suits. 

The  said  superior  conrt  shall  have  jurisdiction  of  every  suit 
80  transferred  to  it,  and  may  exercise  the  same  powers  in 
respect  to  every  such  suit,  and  any  proceedings  therein,  as  the 
supreme  conrt  might  have  exercised,  if  the  suit  had  remained 
in  that  court. 

S49.  [This  section  was  repealed,  Laws  1891,  p.  8.] 

§  50.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  snclx 
suita,  may  be  taken  to  the  court  of  appeals,  in  •the  same  man- 
ner as  from  the  judgments  of  the  superior  court  in  actions 
originally  commenced  therein. 

%  51.  Section  applied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall  ap- 
plj  to  the  said  superior  court 

4 
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Bbgtion  52.  Repeal  of  existing  proTiaioiii» 

58.  Jurisdiction. 

54.  No  Jurisdiction  in  certain  caseiL 

55.  Answer  of  title. 

56.  Undertaking. 

57.  Suit  discontinued. 

58.  If  undertaking  not  given. 

59.  The  same. 

60.  New  action. 

61.  Costs. 

62.  Answer  of  title  as  to  one  cause  of  aotkUL 
68.  Docketing  Judgments. 

64.    Rules. 

§  52.  [45.]  (Am'd  1849.)    Itq>€al  of  eoBUimg pravUione. 

The  proFiBions  contained  in  sections  two,  three,  and  four,  of 
the  article  of  the  revised  statntee  entitled,  "  Of  the  jurisdiction 
of  juBticett'  courts,"  as  fimended  hj  sections  one  and  two  of 
the  act  concerning  justices'  courts,  patied  May  14,  1840,  and 
the  provisions  contained  in  sections  69  to  66  of  the  same 
[fourth]  article,9both  inclusive,  are  repealed,  and  the  provis- 
ions of  this  title  substituted  in  place  thereof.  But  this  repeal 
shall  not  affect  anj  action  heretofore  commenced  in  a  court 
of  a  justice  of  the  peace. 

*  §  63.  [46.]  (Am'd  1849, 1861, 1860, 1861, 1862.)    Juriedio- 
tion. 

Justices  of  the  peace  shall  have  civil  jurisdiction  in  the  fol- 
lowing actions,  and  no  others. 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2,  An  action  for  damages  for  injury  to  rights  pertaining  to 
the  person,  or  to  personal  or  real  property,  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars. 
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8.  An  action  for  a  penaltj  not  exceeding  two  hundred  dol- 
lars. 

4w  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  etatute,  if  the  debt  or  damages  claimed  do  not  ex- 
ceed two  hundred  dollars. 

5.  An  action  upon  bond  conditioned  for  the  payment  of 
money,  not  exceeding  two  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum  actu- 
ally due.  Where  the  payments  are  to  be  made  by  install- 
ments, an  action  may  be  brought  for  each  installment  as  it  be- 

'  comes  due. 

6.  An  action  upon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  npon  a  judgment  rendered  in  a  court  of  justice 
of  the  peace,  or  by  a  justice  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  five  hun- 
dred dollars,  in  the  manner  prescribed  by  article  8,  title  4, 
chapter  2,  of  part  8,  of  the  Revised  Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  two  hundred  dollars. 

10.  An  action  to  recover  the  possession  of  personal  prop- 
erty claimed,  the  value  of  which  asr  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  sum- 
mons, but  not  afterwards,  may  claim  the  immediate  delivery 
of  such  property  as  hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover 
the  possession  of  personal  property,  the  plaintiff,  his  agent  or 
attorney,  shall  make  proof  by  affidavit,  showing :  . 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
possession,  of  Uxe  property  claimed,  particularly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained 
by  the  defendant 

8.  The  cause  of  such  detention  or  withholding  thereof,  ao- 
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cording  to  the  beet  knowledge,  information,  and  belief  of  the 
person  making  the  affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine,  or  assessment,  pursuant  to  statute,  or  seieed  by  virtue 
of  an  execution  or  attachment  against  the  property  of  said 
plaintiff;  or  if  so  seized,  that  it  is  exempt  from  such  seizure  by 
statute. 

5.  The  actual  value  of  said  personal  properly. 

On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  sureties,  to  be  approved  by 
the  Justice  of  the  Peace  before  whom  such  action  is  com- 
menced, to  the  effect  that  they  are  bound  in  double  the  value 
of  such  property  as  stated  in  said  affidavit  for  the  prosecution 
of  said  action,  and  for  the  return  of  said  property  to  the  de- 
fendant, if  return  thereof  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered  against 
said  plaintiff,  the  Justice  shall  endorse  upon  said  affidavit  a  di- 
rection to  any  constable  of  the  county  in  which  said  Justice 
shall  reside,  requiring  said  constable  to  take  tlie  property  de- 
scribed therein  from  the  defendant,  and  keep  the  same,  to  be  dis- 
posed of  according  to  law ;  and  the  said  Justice  shall*at  the  same 
time  issue  a  summons  directed  to  the  defendant,  and  requiring 
him  to  appear  before  said  Justice  at  a  time  and  place  to  be 
therein  specified,  and  not  more  than  twelve  days  from  the  date 
thereof,  to  answer  the  complaint  of  said  plaintiff;  and  the  said 
summons  shall  contain  a  notice  to  the  defendant  that  in  case 
he  shall  fail  to  appear  at  the  time  and  place  therein  mentione^l^ 
the  plaintiff  will  have  judgment  for  the  possession  of  the  pro}.  • 
erty  described  in  said  affidavit,  with  the  costs  and  disburse 
ments  of  said  action. 

The  constable  to  whom  said  affidavit,  endorsement,  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without 
delay,  serve  upon  said  defendant  a  copy  of  such  affidavit, 
notice  and  summons,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  in  said  county  ;  if  not  found,  to  the  agent  of 
the  defendant  in  whose  possession  said  property  shall  be  found ; 
if  neither  can  be  found,  by  leaving  such  copies  at  the  last  or  usual 
place  of  abode  of  the  defendant,  with  some  person  of  suitable 
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ago  and  discretion.  And  shall  forthwith  make  a  retnm  of  his 
proceedings  thereon,  and  the  manner  of  serving  the  same,  to 
the  justice  who  issaed  the  said  sammous. 

The  defendant  may  at  an j  time  after  sach  service,  and  at  least 
two  days  before  the  return  day  of  said  summons,  serve  upon 
plaintiff  or  upon  the  constable  who  made  such  servicej'Biiotice  in 
writing  that  he  excepts  to  the  sureties  in  said  bond  or  undertak- 
ing ;  and  if  he  fail  to  do  so,  all  objection  thereto  shall  be  waived. 
If  such  notice  be  served,  the  sureties  shall  justify,  or  the  plain- 
tiff give  new  sureties  on  the  return  day  of  said  summons,  wlio 
shall  then  appear  and  justify,  or  said  justice  shall  order  said 
property  delivered  to  defendant,  and  shall  also  render  judg- 
ment for  defendant's  costs  and  disbursements. 

At  any  time  before  the  return  day.  of  said  summons, 
the  said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
sureties,  require  the  return  of  said  property  to  him,  upon  giving 
to  the  plaintiff,  and  filing  same  with  the  justice,  a  written  un- 
dertaking, with  one  or  more  sureties,  who  shall  justify  before 
said  justice  on  the  retnm  day  of  said  summons,  to  the  effect 
that  they  are  bound  in  double  the  value  of  said  property,  as 
stated  in  plaintiff's  affidavit,  for  the  delivery  thereof  to  said 
plaintiff  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cau^e  be  recovered  against 
said  defendant ;  and  if  such  return  be  not  required  before  the 
return  day  of  said  summons,  the  property  shall  be  delivered  to 
said  plaintiff. 

The  qualification  of  sureties  and  their  justification  un- 
der this  act,  shall  be  the  same  as  provided  in  sections  one 
hundred  and  ninety-four  and  one  hundred  and  ninety-five  of 
the  Code,  in  respect  to  bail  on  arrest  in  the  Supreme  Court. 

Sections  two  hundred  and  fourteen,  'two  hundred  and 
fifteen,  and  two  hundred  and  sixteen  of  the  Code,  shall  apply 
to  proceedings  and  actions  brought  under  this  act,  substituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 

The  actions  so  commenced  shall  be  tried  in  all  respects  as 
other  actions  are  tried  in  justices'  courts.* 

In  all  actions  for  the  recovery  of  the  possession  of  personal 
property,  as  herein  provided,  if  the  property  shall  not  have 
been  delivered  to  plaintiff,  or  the  defendant  by  answer  shall 

*  AmenduMnt  inMrted  here.— jSm  Appendix, 
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claim  a  return  thereof,  the  justice  or  jnry  shall  assess  the  value 
thereof,  and  the  injury  sustained  by  the  prevailing  party  by 
reason  of  the  taking  or  detention  thereof,  and  the  justice  shall 
render  judgment  accordingly,  with  costs  and  disbursements. 

If  it  shall  appear  by  the  return  of  a  constable  that  he  has 
taken  the  property  described  in  the  plaintiff's  aiBdavit,  and 
that  defendant  cannot  be  found,  and  has  no  last  place  of  abode 
in  said  county,  or  that  no  agent  of  defendant  could  be  found  on 
whom  service  could  be  mad^,  the  justice  may  proceed  with  the 
cause  in  the  same  manner  as  though  there  had  been  a  personal 
service. 

For  the  endorsement  on  said  affidavit,  the  justice  shall  re- 
ceive an  additional  fee  of  twenty-five  cents,  which  shall  be  in- 
cluded in  the  costs  of  the  suit. 

§  54.  [47.]  jPTo  jurisdiction  in  certain  cases. 
But  no  justice  of  the  peace  shall  have  cognizance  of  a  civil 
action — 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars : 

2.  Sot  where  the  title  to  real  prop>erty  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62;  both  inclusive : 

8.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impris- 
onment, libel,  slander,  malicious  prosecution,  criminal  convert 
sation,  or  seduction : 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hund^red  dollars : 

5.  Nor  of  an  action  against  an  executor  or  administrator  as 
such. 

■ 

0.  Jmiidiotion  of  Jnstloas  of  the  Peace. — ^A  justice  of  the  feagb  has 
JUBiSDiCTiON  OF  THE  FOLLOWINO  ACTIONS,  tiomely  .*  Actions — 

By  seamen  against  skipping  agents  for  advance  pay,  the  act  of  1819  applies 
only  to  actions  against  the  owner,  master  or  oommander  of  a  ship.  iLoftus  y. 
Clark,  1  HUt  810.) 

By  district  school  teachers  for  wages.  {BeyThoUds  y.  Mynard,  1  How.  Ap. 
Cas.  830.) 

Ag^nst  a  instice  for  wilfally  refVimng  to  issue  an  execution, )  Van  Vleck  y. 
Burroughs,  6  Barb.  841)  or  for  wrongAiUy  reAi^g  to  approye  an  appeal 
bond.    {Ibmpkins  Y,  Sands,  S  Wead,  462.) 

For  trespass  to  lands  in  another  comity  than  that  where  the  Justice  resides. 
{Orates  y.  MeKeon,  3  Denio  689,  aflTd,  1  How.  Ap.  Cas.  845.) 

For  enticing  away  a  wife,    {tfhaae  y.  Hale,  8  Johns.  461.) 


§  54.J  JITBTIOIES'  00I7BTS.  65 

Against  a  sheriff  for  an  escape,  {JaiMen  y.  8kmg1U»nJburgh^  9  Johns.  869,)  oi 
for  nol  letaminff  an  execation.  where  the  damage  does  not  exceed  ($200). 
{Limg^iTan  y.  Oner,  15  How.  281.) 

For  penalties  under  a  corporation  by-law.  iWaUcer  y.  Cruiekshanks,  2  Hill, 
886.) 

Upon  Jndi^^meaita.  {MeGhUr§  y.  €faaagher,  2  Sand.  402 ;  1  Code  R  1270  and 
Justice's  Judgments  exceeding  $100.    {Humphrey  v.  Permjm,  23  Barb.  813.) 

On  a  bond,  {B^omar  y.  Xa^,  10  Wend.  525,)  but  query  an  executor's  bond, 
(QNea  y.  Martm,  1.  £.  D.  Smith,  404 ;  Mahmey  y.  QurUer,  10  Abb.  431.) 

On  a  promise  to  discontinue  a  suit    {JarrinffUm  y.  BvUoard,  40  Barb.  518.) 
For  injury  to  personal  property,  {BvU  y.  CoUony  22  Barb.  94,)  where  it  doc» 
not  amount  to  an  assault  on  the  person,  {Bich  y.  HogtSboom^  4  Denio,  458.) 

If  the  plaintiff  state  his  demand  at  more  than  two  hundred  dollars,  but 
dafm  damages  only  to  Udo  hundred,  the  Justice  has  jurisdiction.  So,  the 
plaintiff  may  sue  on  a  demand  exceeding  ixoo  hundred  dollars,  and  reduce  it 
to  the  Justice's  Jurisdiction  by  yoluntary  credits  or  deductions.  {TutUe  y. 
Maalan,  1  Johns.  Gas.  25 ;  12  Johns.  425  ;  BenneU  y.  IngerwU,  24  Wend.  118,) 
exo^t  an  action  within  subd.  2  of  sect.  53.  {BeUinper  y.  Ford,  14  Barb.  250.) 
The  plaintiff  is  not  obliged,  when  he  commences  his  suit,  to  reduce  his  de- 
mand to  $300,  for  that  might  giye  the  defendant,  If  he  has  a  set-off,  an  undue 
adyantase.  The  parties  may  present  and  proye  their  demands  as  they  are, 
and  if  a  balance  is  found  exceeding  the  justice's  jurisdiction,  the  excess  may 
be  remitted,  and  Judgment  taken  for  the  residue.  (Justice's  Manual,  8d 
ed.ia) 

One  indiyisible  contract  cannot  be  made  the  foundation  of  seyeral  suits,  so 
as  to  reooyer  part  in  one  suit,  and  part  in  another.  See  in  note  to  section  140, 
|Mf^  Splitting  cause  of  action.)  This  rule,  howeyer,  is  only  applicable  to  hos- 
tile smts  (Ck^neU  y.  Chck,  7  Cow.  810) ;  for  the  parties  may,  by  consent,  diyide 
a  laige  demand  into  any  number  of  smaller  ones,  and  the  defendant  may  con- 
ftas  separate  judgments  for  each,    ijd,) 

m 

An  action  cannot  be  brought  upon  a  Judgment  rendered  in  one  of  the 
dis&ict  courts  of  the  city  of  New  York,  bcttoeen  (he  same  parties,  without  leaye 
of  the  court  first  obtained.  (Thompeon  y.  Suiphen,  2  E.  D.  Smith,  527 ;  MiOe 
y.  Window  J  id.  18 ;  8  Code  IL  44 ;  oyerruling  Maguire  y.  GaUagher,  2  Sand. 
402.) 

'  Althou^  a  Justice  has  no  Jurisdiction  of  a  suit  against  a  foreign  corpora- 
tion, such  coriM)ration  may  confer  jurisdiction  by  appearing  and  answering 
without  oMecting  to  the  Jurisdiction.  (Paviding  y.  MudetmMdnf,  Co.,  8  Code 
R  228 ;  2  £.  D.  Smith,  38.) 

Sxecutors  and  administrators  may  sue,  but  cannot  be  sued,  in  a  Justice's 
court ;  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  he  haye  one,  and  if 
he  preyail  ma^  liaye  judgment  against  sucn  plaintifi^  in  their  representatiye 
clianicter,  wiuch  will  be  eyidence  of  a  debt  established,  to  be  paid  in  the 
course  of  admmistration.    (2  R  S.  286,  s.  58.) 

Where  the  complaint  is  so  drawn  that  the  defendant  can  set  up  a  title  in 
his  answer,  and  on  giying  the  requisite  security,  oust  the  justice  of  his  juris- 
diction, but  he  omits  to  set  up  title,  the  Justice  retains  his  Jurisdiction,  and 
the  defendant  will  be  precluded  from  drawing  it  in  question  on  the  triaL 
(Adame  Y.  Biwre,  11  BATh,  9SK>,  Hee  BeO&wa  y.  SaekeU  15  Bwh.  97;  Fredcmia 
Flank  Rd.  Co,  y.  Wart,  27  Barb.  214,  and  see  note  to  sect  59  poet) 

Towns  which  comer  together,  but  do  not  touch  otherwise,  are  "  adjoin* 
log  towns"  within  the  statute  relating  to  justice's  jurisdiction.  (Bolmet  y. 
Oartey,  82  Barii>.  440.) 

A  Justice  may  take  a  confession  of  Judgment  any  tohere  in  his  county. 
(BfOoek  r.  Akkrieh,  n  Bow.  lao ;  8t(me  y,  WUUam,  40  Bs^tb.  822.)  It  must 
not  be  for  a  sum  exceeding  $500,  (Daniels  y.  ffinckston,  5  How.  822 ;  Qriawoid 
y.  Skddon,  1  Code  R  N.  S.  261,)  but  an  entire  demand  may  be  diyided  and 
seyeral  Judgments  composed,  {ComeU  y.  Co€k^  7  Cow.  809.)    A  justice  cannot 
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take  the  confession  of  Judgment  by  one  who  is  his'  son-in-Uw.  (Ghapk^  y. 
OkwrtikBl,  13  How.  807.)  Omitting  to  answer  afBdayit  to  confesaian  renders  it 
Toid  as  {^Kainst  creditors,  but  bin&g  on  the  defendant  (8Ume  y.  WUUoum^ 
40  Barb.  &2.)  A  Judgment  may  be  confessed  on  the  trial  without  the  formali- 
ties prescribed  by  the  Reyised  Statutes.    (Qaie»  y.  Ward^  17  Barb.  424) 

a.  A  jiTsncB  of  thx  fbacb  has  kot  jubisdictioh  of  thb  FoUiOWiiro 

ACTIONS,  namel/y :  AeHan^-^ 

To  charge  the  separate  estate  of  married  women.  (Chon  y.  Brook^  dl  Barb. 
546.) 

For  injury  to  the  property  amounting  to  an  assault  on  the  person,  (fiieh 
y.  Eogeboom,  4  Denio,  4d8,  and  see  Bmy,  CoUon,  22  Barb.  94.) 

For  conyerting  personal  proper^  where  the  complaint  cUim9  more  than 
($200},  (BeOinffer  y.  i^brd,  14  Barb.  2500  although  the  amount  claimed  was  in- 
serted by  mistake,  (id.)  if  the  claim  had  been  f&OO  and  awr^  it  would  not  haye 
ousted  the  Justice  of  Jurisdiction.    {Boekicdl  y.  Perinea  5  Bairb.  578.) 

Against  a  Justice  fbr  a  fklse  return.    {Warden  y.  Brown^  14  How.  827.) 

For  damages  for  firaud  in  the  sale  of  real  estate.  (  White  y.  8eaver.  25  Barb. 
286.) 

Where  the  contested  demands  exceed  |400.  (StiiweU  y.  8iaple$,  8  Abb.  866.) 
If  the  accounts  haye  been  settled,  the  balance  is  the  only  subsistent  ao* 
count;  and  unless  this  balance  and  the  subsequent  accounts,  exceed  four 
hundred  dollars,  the  justice  has  Jurisdiction.  (Code,  sec.  54,  subd.4;  2 
Cow.  481.) 

b.  The  matters  of  account  must  be  open  and  unliquidated  (2  Cow.  418); 
thus,  if  the  plaintiff  should  proye  a  claim  of  $800,  and  the  defendant 
payment  on  account  of  $250,  the  justice  must  ffiye  Judgment  for  the  bal- 
ance, (lb.)  But  if  instead,  the  defendant  had  proyed  a  set-off  to  the 
amount  of  |250,  the  justice  must  haye  dismissed  the  complaint  (10  Wend. 
555,  557.) 

e,  A  claim  for  a  balance  of  $86  for  work  and  labor,  the  aggregate  of, 
which  work  and  labor  amounted  to  $400,  reduced  by  payments  to  the 
sum  first  named,  does  not  create  a  case  of  mutual  accounts.  Payments 
on  account  are  not  in  any  proper  sense  items  of  that  account  in  &yor  of  a 
defendant.  The  account,  although  reduced  by  payments,  is  on  one  side 
only.  (Ward  y.  Ingraham^  1  K  D.  Smith,  588.)  it  is  otherwise  when  thed^ 
fence  seeks  to  set  off  items  arisine  in  a  course  of  mutual  dealing,  which  • 
themselyes  constitute  an  afflrmatiye  chdm  in  the  defendant's  favor,  and 
which  haye  not  been  specifically  appropriated  as  payments  in  reduction  of 
the  plaintiff's  claim,    (lb) 

d.  Where  the  pl^tiff  in  an  action  arising  on  contract,  and  for  the  recov- 
ery of  money  only,  proves  contested  demands  which  with  those  established 
by  the  defendant  exceed  $400  in  amount,  a  case  arises  in  which  a  Justice 
or  the  peace  has  no  Jurisdiction ;  and  demands  contested  by  the  pleadings, 
but  admitted  on  the  trial  are  ^^prawd^  within  the  meaning  of  that  word  as 
used  in  this  subdivision.  The  admission  at  the  trial  dispenses  with  other 
evidence,  and  is  itself  the  proof  on  which  the  Justice  acts.  A  plidntiff  is  not 
required  to  commence  an  action  in  a  Justice's  court  and  prove  demands 
wMch,  with  those  proved  by  the  defendant,  shall  exceed  $400,  and  then  be 
dismissed,  as  a  necessary  preliminary  to  suing  in  a  court  of  record.  {StSheeU 
y.  Bta/pfoA,  8  Abb.  865 ;  5  Duer,  601.) 

e.  Where  the  purchaser  of  an  unfinished  house,  by  the  consent  of  the  sel- 
ler retained  $500  of  the  consideration  money,  to  be  applied  to  the  comple- 
tion of  the  building,  and  in  an  action  by  the  seller  brought  in  the  court  of 
•common  pleas  among  other  things  to  recover  a  part  of  fbsX  sum  as  pur- 
chase-money due,'  it  appeared  that  it  had  been  so  expended  pursuant  to  the 
jagreement  under  which  it  was  reserved, — held  that  such  expenditure  was  to 
b«  deemed  to  all  intents  a  payment,  and  that  the  fiicts  did  not  show  a  case 
of  mutual  accounts  within  the  meaning  of  this  subdivision.  (Bradif  v.  Dw^ 
^«w,  2  E.  D.  Smith,  78.) 


8  64.] 


JITflllOXS'  00I7B1S.  67 


In  a  case  of  nmtaal  aoooonts  where  the  chdxns  of  both  parties,  each 
against  the  other,  amount  together  to  more  than  $400,  one  or  the  parties 
cannot  sue  the  other  in  a  Justice's  court,  bat  most  brhig  his  action  in  a  court 
of  record.    {H,) 

In  order  to  oust  a  Justice  of  Jurisdiction  on  the  ground  that  the  total 
of  the  accounts  on  both  rides  exceed  |400,  the  &ct  must  be  proved  by  legal 
eyidence,  and  the  eyidence  must  legitimately  tend  to  establish  such  &t, 
(Fcwker  y.  Eaian,  85  Barb.  122.)  Where  the  amount  of  the  accounts  still 
subsisting  is  a  question  of  fiict,  and  the  eyidenoe  is  conflicting,  the  determin- 
ati<Mi  of  the  Justice  on  that  point  is  as  conclusiye  as  on  any  other  question 
of  fiid  where  his  Jurisdicticm  is  not  affected  by  his  finding ;  and  if  under 
such  circumstances  the  Justice  decides  that  the  accounts  of  the  parties  as 
proyed  exceed  $400,  and  that  he  is  therefore  ousted  of  his  Jurisdiction,  the 
county  court  has  no  ri^ht  to  reyerse  his  Judgment  on  appeal.    (Id.) 

e.  In  an  action  in  which  the  plaintiff  demanded  Jndffment  for  $886  and 
interest,  the  defiance  was  payment  and  a  counter-claim  of  $200 ;  on  the  trial 
before  a  referee  he  found  the  plaintiff's  claim  to  be  $260  92,  and  that  the  de- 
fendant had  made  payments  on  account  to  the  amount  of  $95  85,  and  had  a 
oounter^lium  to  the  amount  of  $186  48,— held  the  accounts  between  the 
parties  did  not  exceed  $400.    (Orim  y.  OronkhiU,  15  How.  280.) 

On  its  being  proyed  that  the  amounts  exceed  $400,  the  Justice  is  required 
to  enter  a  juc^^ent  of  discontinuance,  with  costs.  (10  wend.  559.  See 
§  844,  sub.  8  jMit)  The  decision  of  the  Justice  that  the  accounts  proyed  ex- 
ceed $400,  cannot  be  reyiewed.    (Barker  y.  EaUm,  25  Barb.  122.) 

The  statute  declaring  that  no  Judee  of  any  court  can  sit  as  sudi  in  any 
cause  in  which  he  is  a  party,  extends  to  Justices  of  the  peace.  (Baldmn  y. 
MeArihur,  17  Barb.  415,  and  see  Ohapin  y.  ChurehiU,  12  How.  867 ;  Be  Hopper^ 
5  Paige,  489.)  So  does  the  law  of  1847,  cb.  280,  s.  81,  forbidding  a  Judge  to  act 
in  any  cause  in  which  he  has  been  counsel.  (OarringUm  y.  ATidrews,  12  Abb. 
848.  Co'y  Go't)  But  the  statute  forbidding  a  partner  of  or  clerk  to  a  Jud^e 
practising  before  him,  does  not  apply.     (Fwe  y.  Jadaon,  8  Barb.  855.)     The 

groyision  suspending  the  Jurisdiction  of  a  justice  on  his  becoming  an  imi- 
older,  or  tayem-keeper,  applies  to  his  dyd  Jurisdiction.  (Bice  y.  MUkey  7 
Burbi  887.)  A  Justice  cannot  sit  in  a  cause  to  which  a  corporation  is  a  party, 
if  he  be  related  to  a  stockholder  in  such  corporation.  The  defendant  may 
proye  the  existence  of  such  relationship,  although  there  is  no  plea  to  the  Jur- 
isdiction of  the  Justice ;  or  he  majr  answer  settii^  up  the  £bu^  to  beproyed,  in 
order  to  deprive  the  Justice  of  Jurisdiction.  (Flaee  y.  ButtemiUi  Woolen  Mook 
Cb.,  28  Barb.  508.) 

Xioos  Sammona — ^A  Justice  of  the  peace  has  dyil  jurisdiction,  by  long  9um» 
moMj  of  all  persons  residing  within  the  town,  or  ac^oining  the  town  of  the 
Justice's  residence,  and  within  his  county,  or  where  the  plaintiff  resides  in  the 
same  town  as  the  Justice  or  an  adjoining  county.  (Cooper  y.  BdUy  14  How. 
295J^  There  is  no  Jurisdiction  by  long  summons  of  a  non-resident.  ( WUUne 
y.  Wheeler^  8  Abb.  116.)  Joint  debtors  may  be  sued  b^  long  summons,  if  one 
be  a  resident  (BurghaH  y.  tUee,  2  Denio,  95.)  But  this  rule  does  not  apply 
to  the  case  of  an  action  agamst  the  maker  and  the  Indorser  of  a  promissory 
note ;  they  are  not  Joint  debtors.  (ffarrioU  y.  Van  CoU,  5  Hill,  285 ;  Kelmy  y. 
Bradhurj/y  21  Barb.  581.)  No  provision  is  made  by  statute  for  process  by  war- 
rant, or  attacliment,  or  short  summons  against  a  corporation.  A  railroad 
oorporation  may,  therefore,  be  sued  by  a  long  summons  {Johneon  y.  Cayuga 
4b  Sus,  B,  B.  Oo.y  11  Barb.  621),  and  may  insist  on  being  sued  by  long  summons 
in  a  county  through  which  their  road  passes.  They  are,  In  law,  residents  of 
such  county  (BMm  y.  N,  Y,  d  Harlem  B  B.  Cb.,  15  How.  17),  unless  the 
phtintiff  is  a  non-je^ent.  ( Wilde  v.  K  T.  d  ffarlem  B  R,Co.,l  Hilton,  302.) 
A  n<xi-resident  has  his  option  to  sue  by  long  or  by  short  summons.  (KeO^ 
Y.  KeOy,  2  £.  D.  Smith,  250 ;  and  see  Aekerman  v.  Flneh,  15  Wend.  652.) 

Form  of  the  Sununoaa.— The  form  of  the  summons  in  these  courts  is  not 
governed  by  the  code  (WitHame  v.  Price,  2  Sand.  220.)  The  summons  should 
state  §  cause  of  action  (ElliB  v.  Morrit,  2  Code  R  68 ;  Cooper  v.  Chan^rlain^ib. 
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143;  Bray  Y.  Andrea, IK D.  Smith, d»t ;  Edgan r.  Baktr,  2  id.  2St;  contnL 
see  OinTM  y,  Bennett,  11  Baib,  067  ;6m$ihr.  Jam,  12  ib,  21);  but  where  the 
defendant  was  summoned  to  answer  the  phdatin's  ^  complamt  for  money  dn^' 
(SOkman  y.  Baiger,  4  £.  D.  Smith,  288),  or  to  answer  the  complaint  of  J.  W. 
B.  for  $100  dainfl^  in  the  action  on  contract,  it  was  held  somdent  (Braif  y. 
Andreas,  1  id.  887) ;  and  where  the  summons  was  "  to  answer  the  complaint 
for  professional  services"  (BiseeU  y.  Ikan,  8  id.  172)  and  also  where  the  sum- 
mons required  the  defendant  to  answer  in  ^  civil  action  for  damage  and  fiilse 
representation  in  the  sale  of  a  horse/'  on  appeal  it  was  held  sufficient  The 
particular  plea  need  not  be  stated.  {Dekmeey  v.  Nagie,  16  Barb.  97 ;  Humphrey 
y.  Bsntme,  28  Barb.  818.)  The  suounons  omitting  to  state  the  plea,  or  the 
nature  of  plaintifTs  daim,  is  no  cause  for  reversing  the  Judgment  (uifrneU  v. 
Bwin««,liBarb.667.) 

a.  A  summons  stating  a  cause  of  ection  for  more  than  $100,  was  formerly 
held  to  be  a  nullity  (Toffer  v.  ManMoh,  6  Hill,  681) ;  but  now  although  a  sum- 
mons issued  by  a  Justice  claims  danu^ges  exceeding  $200,  the  defendant  is 
bound  to  appear  in  the  action,  inasmuch  as  justices  of  the  peace  have  Jurisdic- 
tion of  some  actions  wherein  Judgments  are  claimed  for  sums  over  $200 
(Humphrey  v.  PenoTU,  28  Barb.  818) ;  and  daiming  ^^  and  efeer  would  not 
render  the  summons  a  nullity  {BodcieeU  v.  Parine,o  Barb.  578).  A  Justice  ac- 
quires no  Jurisdiction  where  the  defendant,  beinff  a  non-resident,  b  sued  by  a 
summons,  returnable  more  than  four  days  after  Us  date,  or  served  less  than 
two  days  before  the  return  day  (Bobinaan  v.  West,  11  Barb.  809). 

b.  In  an  action  to  recover  penalties  for  the  violation  of  the  excise  law,  it  is 
a  sufficient  endorsement  of  the  summons  if  it  state  that  such  summons  is  is- 
sued **  according  to  the  provisions  of  tit  9,  p.  1,  ch.  20  of  the  statute  of  exdse 
and  the  regulam)n  of  taverns  and  groceries.^'  (Perry  v.  Tynen,22  Barb.  187 ; 
and  see,  as  to  indorsement,  Andretcs  v.  Harrington,  19  id  843 ;  MarmUe  v.  SeOf 
man,  21  id,  819 ;  Avery  v.  Sla6k,  17  Wend.  85 ;  Board  of  Excise  of  Saratoga  v. 
Doherty,  16  How.  46.) 

Scmble,  plaintiff,  may  fill  up  process  as  the  clerk  of  the  Justice.  {The  BeopU 
y.  Smith,  20  Johns.  68 ;  see,  contra,  Borrodale  v.  Leek,  9  Barb.  611.) 

e.  Short  Sonunons. — ^A  short  summons  against  a  non-resident,  allowed  by  % 
88  of  the  non-imprisonment  act  issues  of  course,  without  security,  although  the 
plaintiff  is  also  a  non-resident  (Adterman  v.  Finch,  15  Wend.  652 ;  but  see 
AUen  V.  Stone,  9  Barb.  60).  A  non-resident  of  the  county  must  be  proceeded 
against  by  sliort  summons  or  attachment  (Thompson  v.  aayre,  1  Denio,  175X 
£n.  action  mav  be  commenced  a^inst  a  resident  corporation  by  short  sum- 
mons if  the  plaintiff  is  a  non-resident  and  Aimishes  the  requisite  bond  and 
affidavit  ( Wilde  v.  N.  T.  and  Harkm  R  R.  Co.,  1  Hilton,  802) ;  but  only  on 
these  conditions  (Bdden  v.  N.  T.  and  Harlem  K  B.  Co.,  15  How.  17). 

To  authorize  the  issuance  of  a  short  summons  the  fiicts  which  warrant  it 
must  be  shown  affirmatively  (Allen  v.  SUms,  9  Barb.  60 ;  Sperry  v.  Major,  1  R 
D.  Smith,  861).  As  to  what  is  sufficient  proof  see  WaJlars  y.  Whittemore,  18 
Barb.  684. 

An  action  to  recover  back  illegal  fees  exacted  by  a  non-resident  defendant 
as  an  attorney  cannot  be  commenced  by  short  sunmions  (Waters  v.  WhMe- 
more,  22  Barb.  598). 

d.  Attachment — ^To  authorize  the  issuance  of  an  attadmient  an  affidavit 
must  be  presented,  and  a  bond  with  surety  nven  (Bennett  v.  Brown,  4  Coma. 
254 ;  Datis  v.  Marshall,  14  Barb.  96).  The  afiSdavit  is  sufficient,  if  it  shows  the 
defendant  is  a  non-resident,  that  plaintiff  has  a  debt  aeainst  him  of  a  spedfied 
amount,  arising  on  contract  (Van  Kirk  v.  Wilds,  11  Sarb.  520),  or  for  a  tort 
(Pope  V.  Hart,  85  Barb.  680.)  An  oral  statement  of  a  witness  under  oath,  writ- 
ten down  by  the  Justice,  although  not  signed  by  the  witness,  is  a  sufficient  af- 
fidavit (Miliius  V.  Shqfer,  8  Denio,  60)  j  but  an  oral  statement  not  reduced  to 
writing  is  not  sufficient  (Comfort  v.  OtUespie,  18  Wend.  404).  The  Justice  may 
take  into  consideration  an  affidavit  nuide  by  another  plaintiff  to  procure  an 
attachment  against  the  same  defendant  (Cotver  y.  Vanyalen,  6  How.  102).  An 
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affldayit  statinr  &ctB  indicating  an  intent  to  deihrad  is  insufficient ;  it  must 
state  a  belief  of  a  fraudulent  intent  (id,  MiUer  y.  Brinkerhof,  4  Denio,  118 ; 
JPiopeY,Hart^SSBarb.e80i  Chhtry,  Van  Vaien,  6How.l03);  and  the  facto 
must  also  be  stated  (SmithY.Luee,  14  Wend.  237;  CdfmOlY.lMeeUs,  20  id,  77; 
iSfeieori  Y.  .Bhnm,  16  Barb,  din' ;  JiyVYMf  y.  ITOtoi^  TOideUs^ 

2  R  D.  Smith,  20;  8  Code  R  45).  The  &cto  must  be  sworn  to  positively,  not 
aahelat^{j€kiuMY.Mom,WWen±14S;IhdionY.Be^  An 

affldaTit  in  which  the  facts  are  stated  on  the  belief  only  of  the  deponent  is 
&Ully  defectiye  {Dewey  y.  Greene,  4  Denio,  98 ;  Matt  y.  Zawrenee^  9  Abb.  196). 
Tlie  objection,  if  made  in  due  time,  is  not  waiyed  by  the  defendant  pleading 
alter  h&  objection  is  oyerruled  (Avery  y.  SUksk,  17  Wend.  86 ;  Shannon  y.  Com- 
§toA,2lid,4St;  If Am^t y.  Zampman,  14  Johna  R  481) ;  but  pleadrng  with- 
out preyiously  otjecting  is  a  waayer  (id.  Bwariwovi  y.  Boddis,  6  Hill,  11^  This 
principle  is  confined  to  cases  where  the  objection  is  to  process  to  bnng  the 
party  mto  court ;  for  other  objections  improperly  oyerruled,  are  sometimes 
waiyed  by  afterwards  going  on  with  the  suit  (8  Hill,  180, 499 ;  bid,  428).  If 
the  affldiayit  contains  some  evidence  for  the  justice  to  act  on,  the  proceeding 
will  not  be  reversed  for  insufficiency  of  proof  (Boetr^fleld  v.  ffoward,  15  Barb. 
646) ;  and  cannot  be  questioned  in  a  collateral  proceeding  (Kiuoek  v.  Orant,  34 
id.  144).  An  affidavit  that  defendant  kept  concealed  to  avoid  service  of  a  war^ 
none,  not  showinff  the  kind  of  warrant,  held  insufficient  (Lynde  v.  Montgomery ^ 
15  Wend.  461.)  rroof  that  defendant  has  removed  property,  or  made  a  mort- 
gage, without  showing  an  intent  to  def^ud^  not  sufficient  (Connell  y.  Lae- 
€e/Zi,20  Wend.  77;  Rmr^d  v.  Eoward^  15  Barb.  546;  MoU  y.  Lavfrenee^  9 
Abb.  196 ;  17  How.  559.) 

Oeciiulty  must  be  gflwrna  in  tlie  fonn  of  a  Bond^—iMnner  v.  Bnnckerhoffy  1 
Denio,  184 ;  BenneU  y.  Brcwn,  4  Coms.  254 ;  Davie  y.  Marshall,  14  Barb.  96,) 
by  plaintiff  or  some  one  on  his  behalf  with  surety.  (MUliue  v.  ahafer^  3  Denio, 
60.)  It  must  truly  describe  the  action.  {Comfort  v.  OHieepie,  13  Wend.  404.i 
The  condition  of  the  bond  extends  to  the  final  result  of  the  proceediiuB.  (Baii 
T.  Gardner,  21  Wend.  290 ;  see  JPlfnno  y.  Diekeneon,  4  Denio,  84)  and  aU  dama- 

S»  sustained  by  the  attachment    (Cheat  v.  GiUenie,  25  Wend.  888 ;  Wineor  y. 
reuU,  11  Paige,  578 ;  and  see  Sari  y.  Bpooner,  8  Denio  246 ;  BentMU  y.  Brevn^ 
81  Barbi  15a) 

An  attachment  on  the  ground  that  defendant  has  left  the  county  with  latent 
to  deflraud  his  creditors  must  be  returnable  not  less  than  six  nor  more  than 
twelve  days  from  date.    (Jchneon  v.  Moee,  20  Wend.  145.) 

A  noD-reddent  sued  bv  long  attachment  may  waive  the  irregularity,  and 
take  his  remedy  on  the  bond.  (Bowne  y.  MdloTyl^  Hill,  496.)  A  long  attach- 
ment, regular  on  ite  fiice,  protects  the  officer.    (Webber  y.  Gay,  24  Wend.  485.) 

An  Bttachment  actually  levied  has  priority  over  an  execution  in  the  Sheriff's 
hands,  but  on  which  no  levy  has  been  made  (Bav  v.  Hareourt,  19  Wend.  495 ; 
Duboii  y.  Bareowi,  20  m2.  41) ;  but  to  preserve  priority,  plaintiff  must  proceed 
with  due  diligence  CVain  Loan  y.  SUne,  10  Johns.  129 ;  Sterling  v.  Wdoome,  20 
Wend.  238),  and  suffer  its  removal  out  of  the  county  (id.) 

On  a  claim  by  a  thfrd  party  to  foods  attached,  the  bond  for  their  delivery 
mnst  be  for  double  the  value  of  the  goods  attached.  (Kamena  v.  Wanner,  6 
Abb.  198.) 

Onplaintiff'srecoverinff  judgment,  ifan  appeal  is  duly  taken,  the  attached 
properly  must  be  released.  (KmterY.  FottfrJiM^y,  7  Barb.  650 ;  8  Code  R  288 ; 
and  see  Ifoore  v.  Somerindyke,  1  Hilton,  199.) 

Where  an  attachment  issues  on  the  ground  that  defimdant  has  departed  with 
intent  to  defiraud,  <&c,  judgment  should  be  entered  without  a  summons^  (&euh 
art  v.  Broum^  16  Barb.  867T) 

A  return  of  a  levy,  without  statinff  that  a  copy  of  the  attachment  was 
•erred,  is  not  sufficient  (WtUardY^Sperry,  16  Johns.  121,)  A  return  of  levy 
on  property,  without  saying  ef  the  dtfendant,  or  a  return  of^delivcry  of  a  copy 
witnout  saybg  a  mt^^Im  eow,  held  sufficient  (Johnton  y.  Mom,  20  Wend. 
145 ;  Van  Kui  y.  Wude,  11  Barb.  590.) 
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The  attachment  moat  be  aerred  penonally,  if  defendant  can  be  found :  if  not 
eerred  penonally,  a  sommona  must  iaaue.  {tkiflar  y.  Harker^  1  £.  D.  Smith, 
891.)  A  return  that  defendant  could  not  be  (bund  in  the  countY,  is  equivalent 
to  a  return  that  no  personal  service  has  been  made.  (Botci^UM  y.  Einoardy  15 
Barb.  54ft.) 

On  an  attacliment  against  joint  debtors,  a  retom  showinir  service  on  one 
only,  does  not  authorize  the  Justice  to  proceed.  (McDod  v.  Cook^  2  Coma  110 ; 
flee  Fogg  v.  ChOd,  18  Barb.  246.) 

IKTaxxant — A  warrant  ia  the  only  prooees  by  which  a  person  can  commence 
an  action  for  a  tort  before  a  Justice- of  the  peace  of  the  county  in  which  he  re- 
aides  against  a  non-resident  of  such  county ;  and  in  all  cases  on  application  for  a 
warrant,  except  where  the  action  sliall  have  been  commenced  bv  summons,  the 
applicant  aliall,  by  affidavit,  state  the  &cts  and  drcumsti&nces  within  his  knowl- 
edge, showing  the  grounds  of  his  application.  {Pope  v.  Hart^  85  Barb.  680; 
28  How.  215.)  An  affidavit  which  stated  positively  that  the  applicant  was  a 
resident  of  the  county,  and  that  the  defendant  was  a  resident,  and  also  that,  as 
?u  wrily  beUeced^  he  had  a  good  cause  of  action  ajgainst  the  defendant  for  fraud 
and  deceit  in  the  nle  by  mm  of  a  certain  pair  of  horses  to  plaintiff,  was  held 
Buffldent  {Id.)  The  applicant  for  a  warrant  may  prove  the  fhcts  necessary 
to  its  issuance.  (Terry  v.  Fhrgo,  10  Johns.  114 ;  BieM  v.  MU,  8  Wend.  889J 
The  requisite  security  may  l)e  by  a  deposit  of  money  {Wkeehek  v.  Brinkerhoff, 
18  Jolms.  461) ;  but  a  note  to  the  justice,  requesting  him  to  let  plaintiff  have  a 
warrant,  and  that  the  writer  would  be  "  answerable  for  the  costs,*'  is  not  a 
sufficient  security.  (MoTieg  v.  Tbbiae,  12  Johns.  422.)  The  security  extends  to 
costs  on  appeal  {Tracer  y.  Niehde^  7  Wend.  484.)  Omitting  to  state  the  fiusta 
wliich  entitle  the  party  to  a  warrant  is  a  Jurisdictional  defect  {Loder  v.  Phdpe^ 
18  Wend.  46 ;  M^n^  v.  Tobias^  12  Johns.  422.)  A  warrant  in  &vor  of  two 
plainti^,  partners,  cannot  issue  on  an  affidavit  that  one  is  a  non-resident 
{IdtmeU  V.  Suthsrland^  11  Wend.  568.)  The  defendant  must  be  brought  before 
the  justice.  (Ooivin  v.  Luther^  9  Cow.  61.)  Security  taken  for  his  appearance 
is  void.  (Muiard  v.  Canflefd,  5  Wend.  61.)  Bui  cannot  surrender  their  prin- 
cipal (T%aae  V.  Kip,  10  Johns.  194;  Whitney  v.  Spencer,  4  Cow..  89.)  The 
Justice  should  quash  the  warrant  on  its  being  shown  that  the  defendant  had 
be^  a  resident  thirty  days  before  warraoi  issued.  {Shannon  y.  Conutoek,  21 
Wend.  457.) 

Service  of  Summona. — ^Where  the  plaintiff  is  a  constable  he  may  himself 
aerve  the  summons.  (TutUe  v.  Hunt,  2  Cow.  486 ;  Putn4»m  v.  Mann,  8  Wend. 
202.)  Service  on  the  2d  for  the  8th  day  of  the  month  ia  in  time.  {Ca^iMa 
Turnpike  Road  Co.  v.  Eayteard^  10  Wend.  422.) 

The  service  should  not  be  on  Saturday  on  persons  who  keep  that  day  holy. 
(Laws  1847,  ch.  849 ;  Marks  y.  WiUon,  11  Abb.  8a) 

Retam  of  Sarvica — ^The  return  should  state  the  time  cmd  manner  of  service, 
and  the  statute  requirement  in  this  respect  should  be  strictly  complied  with. 
{Wheeler  v.  Lampfhan,  14  Johns.  481 ;  Lego  v.  SliUman.  2  Cow.  418 ;  Stewart  v. 
Smith,  17  Wend.  517 ;  Putnam  v.  Mann,  8  id.  202.)  A  return  of  "*  personally 
served,'*  or  of"  served  by  copy,**  held  sufficient  as  to  manner  of  service.  (Legff 
V.  SUUman,  2  Cow.  418 ;  TutUe  v.  Hunt,  id.  486 ;  Hughes  v.  Mulvey,  1  Sand. 
92;  B*dcf  Excise  of  Saratoga  v.  Boherty,  16  How.  46 ;)  but  where  the  return 
was  "•  served  by  copy,**  without  stating  whether  the  service  was  a  personal 
aervice  by  copy^  iy  leaving  a  copy,  was  held  not  sufficient  {Foster  v.  Haten, 
12  Barb.  547.)  Where  the  action  is  for  a  penalty  the  return  need  not  show 
that  the  statutory  endorsement  on  the  summons  was  also  served.  {B*d  qfEJO" 
eise  of  Saratoga  v.  Bokerty,  16  How.  46.)  Where  the  defendant  is  a  corporar 
tion  the  return  should  show  how  the  aervice  was  mada  (Sliertoood  v.  Sarator 
gad  W.R  R  Co.  15  Barb.  650.)  The  Justice  is  to  decide  whether  the  return 
shows  a  service  sufficient  to  give  him  Jurisdiction.  If  the  return  shows  suffi- 
cient personal  service  the  Justice  has  Jurisdiction,  and  if  the  service  was  not  in 
fkct  sufficient  the  Judgment  may  be  reversed  on  appeal,  but  neither  the  return 
nor  the  Judgment  can  be  questioned  collaterally.     {2^.  T,  d  Erie  R  R  Co.  y. 
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Purt^,  18  Bait).  Sri;Fiteh  y.  IktUn,  15  id.  47.)  tn  an  action  against  a  rail- 
road company,  the  constable  returned  that  he  served  the  summons  personally 
on  A  B,  Drelght  agent  of  defendants,  at,  &c,  no  person  having  been  designatea 
by  them  upon  vrhom  process  might  be  served,  and  that  no  officer  of  the  com- 
pany resided  within  the  county  on  whom  process  could  be  served,  held  tiiat 
defendant  might  show  on  ai^[)«d  that  the  service  was  unauthorized,  as  there 
was  a  director  resident  in  the  county.  (Wheder  r.  If.  T,  4t  Barkm  R  B,  Cb., 
24  Barb.  414:)    The  return  is  prima  Ihcie  evidence  of  the  fiicts  therein  stated. 

The  Justice  may  allow  the  constable  to  amend  his  return  to  a  summons. 
(Arry  v.  I^fnan,  22  Barb.  187.) 

A  return  of  personal  service  mdorsed  on  the  summons  bv  the  Justice,  at  the 
request  of  the  constable,  but  not  subscribed  by  the  constable,  is  sufficient,  and 
confers  Jurisdiction  on  the  Justica  (JBeno  v.  Finder,  20  N.  Y.  208  rev'gs.  c.  24 
Barb.  4&.) 

An  entiy  in  the  docket,  "  Sept  1.  Sums  2  pers.  by  8.  B.  Ward,  Cons.  11 
pit  appears,^'  was  held  no  evidence  of  the  service.     (Manning  y.  Jchnton,  7 

On  summons  against  two  or  more  Jointly-liable,  a  return  of  service  on  one 
defendant  only  gives  Jurisdiction  to  proceed  in  form  against  all  the  defend- 
anta.  {fbm  y.  CKOd,  18  Barb.  246.)  On  attachment  it  b  otherwise.  (MeDod 
y.  Cook,  2  Goms.  110.) 

Aiq;>eaTaiioe^— The  parties  may  now  appear  in  person  or  by  attorney, 
formerly  it  was  otiierwise,  (Smiih  v.  Ooodrieh,  6  Johns.  858,)  but  attomevs-at- 
law,  as  such  are  not  reooniized  in  Justices'  courts.  (Hugh  y.  JSfttheyjl  Staidt 
92 ;  Cohen  v.  Duponi,  id.  SSO ;  see,  however,  Laws  1862,  ch.  484.)  The  same 
person  cannot  appear  as  attorney  for  both  parties.  (Sherwood  v.  Saratoga  B, 
JL  Co.,  15  Barb.  650.)  And  the  constable  who  served  the  process  cannot  ad- 
vocate the  cause ;  he  might  appear  on  the  return  day,  and  present  plaintiff's 
demand,  but  could  not  prove  the  cause  of  action.  {JFbrd  v.  Smith,  11  Wend. 
78;  jKtttfe  V.  Baker\  id.  854.)  The  wife  of  one  of  theparties  wasafiowed  to  ap- 
pear for  him.  (JUughet  v.  Mtdwif,  1  Sandf.  92.^  The  attorney  must  be  duly 
authorized  to  appear,  and  an  authority  **  to  collect  ^  is  sufficient  authority  to 
appear.  (MeMinn  v.  BiMmeyer^  Bill,  286.)  The  attorney  must  prove  his 
authority  to  appear  (J^hnning  v.  Trowbridgey  5  Hill,  42^,)  and  if  the  authority 
is  in  wnting,  its  execution  must  be  duly  proved  '.(Timmerman  v.  Morri$on,  14 
Johns.  869,Hf  insisted  upon.  (See  HirthflM  v.  Landman,  8  £.  D.  Smith,  208 ; 
Bwh  y.  Muter,  18  Barb.  481.)  Omitting  to  object  on  the  trial  to  the  authority 
of  the  party  to  appear,  is  an  admission  <n  his  authority.  (Ackerman  y.  Pineh,  15 
Wend.  652 ;  and  see  TlneadwU  v.  Bruder,  8  £.  D.  Smith,  596.)  The  iustice  can- 
not act  on  his  own  knowledge  of  the  authority ;  there  must  be  proof  before  him. 
{Beawr  y.  Van  Every,  2  Ck)w.  429 ;  Leder-7.  Crary,  1  Denio,  81 ;  WtUsox  v.  Clement, 
4  id.  60.)  As  to  what  is  sufficient  proof  of  authority  to  appear,  see  Warren  v.  Hd- 
mer,  8  How.  419 ;  Andrem  v.  Harrington,  19  Barb.  848 ;  UnderhiU  v.  Taidor,  2 
Barb.  848 ;  Armirong  y.  Craig,  18  Barb.  887 ;  Bunker  y.  Lateon,  1  K  D.  Smith, 
410 ;  Bureh  y.  WeetfaU,  6  N.  Y.  Leg.  Obs.  178. 

BfTeot  of  Appearanceb — ^All  defects  in  the  summons  and  service  there- 
of^ are  cured  by  appearance  and  answer  without  objection  (Heilner  y.  Burros^ 
8  Ck>de  B.  17  ;  Ctukingham  v.  PhO^,  1  £.  D.  Smith,  417 ;  Andrews  v.  Thorp, 
ib.  615 ;  Bray  v.  Andreas,  ib.  887 ;  Hogan  y.  Baker,  2  ib.  22,)  and  an  appearance 
of  a  defendant  in  person  or  by  attorney,  on  the  return  of  an  attachment,  gives 
the  Justice  Jurisdiction  to  proceed  without  issuing  a  summons.  (Conway  y. 
JSitMne,  9  Barb.  878.) 

Where  a  summons  is  issued  by  a  Justice  not  residinj^in  the  same  town  with 
either  of  the  parties,  nor  in  an  adjoining  town,  the  defendant  is  not  in  order  to 
avaQ  himself  of  his  objection  to  the  Juiudiction,  bound  to  appear  and  object 
If  he  does  not  appear  a  Judgment  rendered  will  be  voidable,  on  an  ap- 
peal and  assignment  of  error  in  ihct,  (Tiffany  v.  Oilbert,  4  Barb.  820,)  and  the 
same  rule  applies  to  a  non-resident  defendant  sued  by  a  long  summons.  (Wtt^ 
line  v.  Wheeler,  28  Barb.  669,  and  see  Buck  y.  Water^ry,  18  Barb.  116 ;  Fitek 
y.  Deetin,  15  fdL  47.) 
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a,  Pl:oo66diiig  to  oall  and  tiy  ActioiL— The  provifflon  requixing  the  iiutioa 
to  wait  one  hour  after  the  hour  appointed  applies  to  the  return  day.  (AlUn  r. 
8Um0, 9  Barb.  60J  an  acUoumed  hearing,  {Shanoood  r,  Saratoga  d  W,  A  B.  Co. 
15  Barb.  050,)  ana  where  the  trial  b  neoeaaarily  held  open  to  a  fiiture  day. 
{Clark  y.  Qarrimm,  8  Barb.  873.) 

5.  After  the  Justice  had  called  thit»tfh  hia  liat  of  causes,  a  defendant  who 
was  in  waiting  aslced  his  cause  to  be  culed,  and  was  infonned  by  the  justioe 
that  there  was  no  such  cause ;  whereupon  he  left  the  court ;  and  it  was  held 
that  ttie  Justice  could  not  afterwards,  and  in  the  defendant's  absence  proceed 
with  the  cause.    {mrUng  «.  QwU^  8  Abb.  109.) 

c  Disoontimianoe  of  ActloD  by  Won-Appeaninoei — ^The  action  may  be  ^s- 
continued  by  the  non-attendance  of  the  Justice  or  tlie  plaintiff  on  the  return  day, 
or  any  a^joumment  day  within  one  hour  after  the  hour  appointed  (Lynakff  y.  Pm- 
dsgroMt,  2  £.  D.  Bmith,  48 ;  Sprague  y.  Shad,  9  Johns.  140;  Orem  y.  Angel,  13 
icL  460.)  The  discontinuance  may  be  waiyed  by  consent  {Stoddard  y.  SohHei^ 
1  Cow.  246) ;  and  where  the  Justioe  did  not  aniye  before  the  expiration  of  the 
hour,  but  soon  afterwards,  and  after  defendant  had  left,  but  he  caused  his  ar- 
riyal  and  desire  to  proceed  with  his  trial  to  be  made  known  to  defendant,  and 
the  defendant  attended ;  objected  to  the  trial  proceeding,  and  refused  to  take 
part  therein,  jet  the  Justice  proceeded,  on  appeal  it  was  held  regular.  (EwreU 
y.  ZmA,  1  Code  Bep.  70 ;  and  see  GorfuU  y.  Bmnett,  11  Barb.  657  \My&r  y 
Fithor,  15  Johns.  504;  Barbm-  y.  Parkgr.  11  Wend.  51 ;  WUds  y.  Dunn.  11 
Johns.  459 ;  BaUMn  y.  Carter.  15  id.  496;  TTOftxe  y.  Clomeni,  4  Denio,  160.) 
Thejustice  maypostpone  callmg  the  case  under  special  circumstances.  {Hunt 
y.  Wickmre,  10  Wend.  102 ;  Ohamberkdn  y.  Lo9et,  12  Johns.  217 ;  Piehart  y. 
Dexter,  12  Wend.  150.) 

d  Defendant  appearing  pandlng  the  trial— Defendant  appearing  before  the 
plaintiiTs  case  is  closed,  should  be  permitted  to  make  a  defence  {dieeet  y. 
Ooon,  15  Johns.  86 ;  PlMiJk0r(  y.  Dextor,  12  Wend.  150;  AUm  y.  Stone,  9  Barb. 
60 ;  ir<M({ y.  i^arro^A,  1  Hilton,  895 ;  ^<tMmi y.  ^tMfin,  16  Johns.  180;  CUvin 
y.  OonHn,  15  id,  657),  unless  where  he  does  not  appear  on  the  return  day,  and 
the  cause  is  adjourned.  {Snett  y.  Loueke,  11  Johns.  69 ;  see  19  Johna  wO ;  8 
Cow.  87;  1  Wend.  148 ;  12  td  150 ;  15  td  557;  4  Den.  576.) 

0.  Defendant  oannot  be  admitted  to  defend  afker  the  oaoae  has  been  sab- 
nltted  {Ths  People  y.  14fnde.  8  Cow.  138 ;  Montfind  y.  Hughee,  8  E.  D.  Smith, 
591),  nor  after  Judgment  {AUmrtii  y.  McOready,  2  S.  D.  Smith,  89 ;  Sperry  y. 
M<4or,  1  Ml  861  \AptMfy  y.  Strang,  1  Ab.  148.) 

/.  Adjonmmenti. — Thejustice  has  power  on  the  return  day  of  his  own  motion 
to  adjourn  not  exceeding  dght  days  {Tkompoon  y.  Saigre,  1  Denio,  175 ;  Fan- 
fdng  y.  TrouMdge.  5  HiU,  ^ ;  Imis  y.  McCam,  85  Barb.  115),  and  where  the 
eighth  day  is  Sunoay,  the  acQoumment  may  be  to  the  following  Monday. 
{l^ieideU  y.  Faah,  1  Cow.  JH34.)  Although  a  Justice  may  a^loum  on  his  own 
motion,  yet  where  he  does  not  do  that,  but  adjourns  on  defendant's  applica- 
tion and  against  the  wishes  of  plaintiff  and  without  requiring  oath  or  bail,  the 
action  is  dOuacontinued.  {Peek  y.  Andretee,  33  Barb.  4A5.)  The  a4Joumment 
must  be  to  a  day  certain.  ( WUeox  y.  Clement,  1  Denio,  160.)  An  irregular  ad- 
journment, or  for  longer  than  is  authorised  is  cause  for  reyersal  of  Judgment 
{Kimball  y.  Mack,  10  Wend.  297 ;  Palmer  y.  Oreen,  1  Johns.  Cas.  101 ;  Co&en  y. 
Dopkin,  8  Cai.  171 ;  Chmage  y.  Law,  2  Johns.  192 ;  Dunham  y.  Heuden,  7  tdL 
881 ;  ProudfU y.  Eenman,Q id.  891 ;  MeCdrthg y.  AfcPherean,  11  id.  6jf7;  Payne 
y.  Wheeler,  15  •&  492;  Becyidd  y.  FUyrenee,  2  R  D.  Smith,  889;  WigU  y. 
MeCkne,  8  id.  816 ;  AberhaU  y.  Boaeh,  id.  845 ;  MeCcUum  y.  McClave,  1  Hilton, 
140 ;  8  Abb.  106) ;  but  a  party  asking  or  consenting  to  an  irregular  adjourn- 
ment cannot  allege  it  for  erroTjPeekY.  MeAlpine,  8  Cai.  166 ;  Maeon  y.  Camp' 
heU,  1  Hilton,  291 ;  Bedfleld  y.  Florenee,  2  £.  D.  Smith,  889) ;  and  consent  may 
be  inferred  from  neglecting  to  object  (id. ;  KHmore  y.  Suydam,  7  Johns.  529 ; 
Fiero  y.  Beynotdn,  20  Barb.  275) ;  and  the  parties  may  consent  to  adjourn,  and 
fiirther,  that  («n  the  adjourned  day  the  Justice  may  again  adjourn.  {Biehardr 
wn  y.  Brown^  1  Cow  255.)    But  a  second  acUoumment,  on  a  written  consent, 
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but  in  the  abeence  of  both  pazties,  was  held  irregular  {Weeki  y.  Lffon,  18  Barb. 
6S0 ;  see  BedMd  y.  Ftorenee^  2  £.  D.  Smith,  840) ;  and  where  a  cause  was  ad- 
journed to  the  15th,  and  on  the  10th  one  went  before  the  justice  and  swore  he 
was  authorized  by  both  parties  to  ask  a  fhrther  a4Joumment,  and  on  this  a 
further  adjournment  was  had,  held  that  a  judgment  on  such  acUoumed  day, 
defendant  not  appealing,  was  erroneous.  (D3and  y.  lUehardson,  4  Denio,  95 ; 
and  MO  AnMm  y.  fi^HMt,  4  S.  IX  Smith,  1&) 


a.  In  general  a  Justice  has  a  discretion  as  to  grantbig  an  adjournment,  and 
only  a  dear  abuse  of  that  discretion  will  be  error.  {Ond&rdmtk  y.  BanLeU^  3 
Hill,  823 ;  Irrcy  y.  Ncutkan,  4  E.  D.  Smith,  68 ;  and  see  B^  y.  Olea$on,  8 
Johns.  40e ;  Banuon  y.  Grow,  4  E.  D.  Smith,  18.)  The  discretion  is  lunited  to 
the  periods  within  wluch  power  to  direct  them  is  giyen  by  law ;  and  an  un- 
authorized adjournment  amounts  to  a  discontinuance.  {ProudifU  y.  EwrmoM^ 
8  Johns.  391 ;  Hogai^  y.  Baker ^  2  E.  D.  Smith,  22.)  Den^ff  an  application  for 
an  adjournment  made  orally  without  oath,  held  no  ground  for  reyersing  the 
Judgment  (Edwardi  y.  Drew^  2  R  D.  Smith,  55);  but  refbsing  an  adljoumment 
to  which  a  party  shows  himself  entitled,  or  imposing  improper  terms  as  a  con- 
dition of  the  ac^oumment,  is  error.  {EasUm  y.  Coe^  2  Johns.  888 ;  Sebring  y. 
Wheedtm,Bid,  4BS;B:em8traeir.T(mng»,ii0,  864;  Beekmany,  Wright,  11  id. 
442 ;  Annin  y.  Ohase,  18  «2.  462 ;  Oron  y.  MouUon,  15  id.  469.)  The  justice  may 
refine  an  acQoumment  to  procure  a  witness,  if  the  other  party  will  admit  the 
frets  expected  to  be  proyed  by  such  witness.     (BHU  y.  Lord^  14  Johna  841. 

&  Where  a  Justice  adjourned  a  cause  with  the  proyision  that  if  the  defendant 
filed  security  he  should  haye  a  fiuther  adjournment,  and  the  defendant  filed 
Vbt  security,  but  fidled  to  appear  on  the  acUoumment  day,— held  that  the 
Justice  did  right  in  proceedmg  to  judgment  in  the  absence  or  defendant  (Jft<^ 
y.  Hdd,  8  A^.  110). 

CL  Where  the  Justice,  upon  the  plaintiff  opposing  an  adjournment,  denied 
the  defendant's  application  to  acQoum,  and  afterwards,  without  proceeding  to 
trial,  departed  firom  his  office  (it  does  not  appear  at  what  hour],  statins  that  it 
wa^  uncertain  at  what  time  he  should  return— the  defendant  nayiuff  left  the 
court,  the  justice  returned  about  three  in  the  afternoon,  resumed  nis  court, 
and  suffered  the  plaintiff  to  proceed  with  his  case  in  the  defendant's  absence ; 
on  appeal  it  was  held  that  the  justice  thus  absenting  himself,  woriLed  a  discon* 
tinuanoe  oi  the  action  {Lyruky  y.  Pendergrani^  2  E.  D.  Smith,  48). 

d  When  the  defendant  appeared  and  answered,  and  demanded  a  Juiy  trial, 
and  the  cause  was  adjourned  to  procure  a  jui^.  and  on  the  adjournment  day 
he  neglected  to  iq>pear,  held  that  the  Justice  dia  right  in  prooeedinff  to  hear 
the  cause  without  a  juiy  and  in  the  absence  of  the  defendant  iKwaairick  y. 
Oarr,  8  Abb.  117). 

6L  A  party  who  has  had  one  a4Joumment  after  issue  joined  cannot,  on  ten- 
dering security,  haye  a  second  adjournment  without  showing  special^ cause 
(Pavoen  y.  Lodaeood,  9  Johna  188 ;  8L  John  y.  Benedict,  12  id.  418 ;  Farrinaton 
F.  Piaifne,  15  id.  482).  And  the  special  cause  must  be  shown  by  affidayit  {Edr 
warde  y.  Drew,  2  E.  D.  Smith.  55).  The  attorney  may  make  the  affidavit  (Seere 
f.  Ormndy,  1  Johns.  51^  To  entitie  a  party  to  a  second  acUoummeut  on  the 
{[round  of  the  absence  or  a  witness  the  affidavit  must  state  imd  show  due  dili- 
fenoe4o  obtain  the  attendance  of  such  witnesa  It  is  not  enough  to  allege 
that  the  witness  was  not  within  reach  of  process  on  the  day  of  m^dng  the 
nffidayit  {OhriOman  y.  Paid,  16  How.  17).  The  affidavit  should  also  state  a 
reasonable  expectation  of  being  able  to  procure  the  attendance  of  the  witnesti 
on  the  adjournment  day  (Onderdonk  v.  JRajdett,  8  Hill,  828) ;  and  that  the  party 
eannot  safely  proceed  to  trial  in  the  absence  of  such  witness  (Lyntky  y.  Pen- 
iegrastj  2  £.  D.  Smith,  48). 

f.  An  adjournment  on  the  ground  of  abeence  of  witnesses,  or  to  examine  a 
witness  on  commission  cannot  be  demanded  as  a  right  after  the  jury  is  im- 
panelled (i^nA;  V.  HaU,  8  Johns.  487 ;  Parmdee  v.  Thmnpem,  7  Hill,  77 ;  ifo^ 
M«iM  y.  FeiiM,  2  £.  D.  Smitii,  90);  and  in  AberhoM  y.  Boach^  11  How.  95,  i\ 
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was  held  that  m  a^oornmeiit  ibr  ten  days  alter  a  trial  had  oommenced,  with* 
out  the  conaent  and  in  the  fiu»  of  an  oljection  by  the  defendant,  to  enable  the 
plaintiff  to  obtain  the  attendance  of  a  witness,  rendered  the  sobeeqaent  pro- 
ceedings and  Judgment  erroneous.  Upon  showing  that  a  witness  subpoenaed 
does  not  attend,  and  on  giving  secnrity,  a  defenduift  is  entiUed  to  a  second 
adjournment,  and  the  court  cannot  impose  any  terms  (Beekman  y,  WrMt^  11 
Johns.  443;  Annin  y.  Cha$e,  18  td  463;  see  BMaut  y.  OoUe,  1  R  D.  Smith, 
218).  Dangerous  sldmess  of  defendant's  child  held  sufficient  to  entitle  him  to 
an  adjournment  {Bom  y.  Stuyvetawt^  8  Johns.  436).  Not  so  the  engagement  of 
counsel  in  anothe^sourt  {.Banneff  y.  Choymme^  8  E.  D.  Smith,  59). 

a.  fitoouxltT  on  A4ioanimeiit— The  security  on  an  adjournment  must  be  in 
writinff  {McNvU  y.  JohnKn^  7  Johns.  18 ;  ekewuri  y.  ife6Ma,  1  Cow.  99). 
There  is  no  prescribed  form,  and  if  it  exceeds  the  requirement  of  the  statute 
the  surety  is  bound  by  it  {id,;  Fondey  y.  Cv/yler^  1  Wend.  464). 

ft.  An  erroneous  adjournment  does  not  make  the  Judgment  a  nullity ;  it  is 
good  until  reversed  {Uurd  y.  Shipman^  6  Barb.  631). 

«.  A^jomning  Ckmrt— After  a  trial  has  commenced,  the  Justice  may  con- 
tinue his  court  from  one  day  to  the  next  if  the  exigencies  of  the  case  require 
it  {Day  y.  WUbuT,  3  Gai.  184) ;  but  semble,  not  merely  to  allow  either  party  to 
produce  further  proof  (G^roe/^  y.  Anffd^  18  Johns.  469) ;  and  generally,  after  a 
trial  is  commenced,  the  Justice  cannot  a^joum^  unless  by  consent  of  parties,  or 
because  it  is  impossible  to  finish  the  trial  withm  a  reasonable  time  {Etdwardi  y. 
Diw,  SRD.  Smith, 96;  AherMlT,  BoaOk^W  How.  95;  Wight r.  McClate,  S 
S.  D.  Smitn,  816 :  Story  y.  Bithop,  4iii4S^;  Qtbb&rtan y.  Oinoehio,  1  Hilton, 
f^lS\BecMMy.  Fhmuse,  3  K  D.  Smith,  940 ;  Ihir^nki y.  OtfrUei,  1  Abb.  153). 
The  Justice  inspecting  the  note  sued  on  held  not  to  be  a  commencement  of 
the  trial  {Okiey  y.  Bacon,  1  Johns.  143). 

tL  Where  a  cause  is  erroneously  held  over,  the  error  is  cured  by  the  partiea 
afterwards  going  to  trial  on  the  merits  {Seymour  y.  Braeyield,  85  Barb.  49). 


§  65.  [4S.]  Anmer  of  TiUe. 

In  every  action  bronght  in  a  court  of  jnstice  of  the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the  de- 
fendant may,  either  with  or  without  other  matter  of  defence, 
Bet  forth,  in  his  answer,  any  matter  showing  that  such  title  will 
come  in  question.  Such  answer  shall  be  in  writing,  signed  by 
the  defendant  or  his  attorney,  and  delivered  to  the  justice. 
The  jnstice  shall  thereupon  countersign  the  same,  and  deliver 
it  to  the  plaintiff. 

See  Cowen's  Treatise  on  Justices'  Courts,  yol.  1,  pp.  468  to  469,  and  yoL  3, 
pp.  373, 378,  as  to  when  it  may  be  said  that  title  comes  in  question. 

e.  An  issue  on  a  license  to  do  an  act  on  real  estate  which  would  otherwise 
be  a  tresspass,  does  not  present  for  trial  **  a  claim  of  title  to  real  property." 
(Lan/hiiM  y.  Bamum,  4  Sand.  687 ;  Muller  y.  Bayard,  15  Abb.  450 ;  tJUer  y. 
Oifford,  35  How.  389.)  To  set  up  a  license  to  do  an  act  on  real  estate,  is  a 
yery  diiSerent  thing  from  a  claim  of  title  (see  18  Wend.  569) ;  and  in  an  action 
for  taking  away  rock  from  plaintiflTs  lana,  where  the  defendant  by  his  answer 
admitted  the  piaintiff*8  title,  and  he  alleged  that  he  entered  pursuant  to  a  con- 
tract  by  which  he  was  to  remove  the  rock,  and  was  to  haye  the  rock  as  part  of 
his  compensation,  it  was  held  that  a  claim  of  title  to  real  property  did  not 
ariseu  (aBeitly  y.  2>avk»,  4  Sand.  733.) 

/  Title  embraces  the  right  to  the  possession,  and  eyerything  but  the  hare, 
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naked  po6M8snan*  {Ekle  y.  Quadcettbou,  6  Hill,  437.)  But  the  qaeition  of  act- 
ual poeaeaaion  ia  not  a  queadon  of  title. '  (Fredania  Plank  Boad  Co,  y.  Wait,  27 
Barb.  214 ;  Baikbtme  y.  MeConneily  20  Barb.  811.) 

a.  Where  a  plaintiff,  in  his  oomplaiat,  averred  the  ownership  and  possession 
of  a  piece  of  land,  and  alleged  an  entry  thereon  by  the  defendant,  with  teams, 
fta,  and  the  ploughing  up  and  destroying  the  trees  growing  thereon,  and  the 
defendant  in  hia  answer,  alleged  that  he  entered  and  took  the  trees,  &c.,  by 
yirtoe  of  an  agreement  made  between  the  plaintiff  and  the  defendant  for  the 
aale  of  the  premises  by  the  defendant  to  the  plaintiff, — it  was  held  that  the 
title  came  in  question  {P&weiU  y.  Butt,  1  Code  Rep.  N.  S.  172) ;  but  an  answer 
Betting  up  an  entry  and  claim  to  land  under  an  executory  contract  for  sale, 
was  held  not  to  constitute  a  claun  of  title.    (DoiiiUe  y.  Eday,  7  Barb.  75.) 

b.  Where  title  to  real  estate  is  not  pleaded,  the  justice  is  not  ousted  of  hif 
Jurisdiction  because  it  may  be  necessary  to  prove  title  in  order  to  sustain  the 
action,  unless  such  title  is  disputed  by  the  defendant  (Beii&ws  y.  Sackett,  15 
Barb.  97 ;  Fredania  Fiank  Boad  Co,  y.  Wait,  27  Barb.  214 ;  Adams  y.  Bivers,  11 
Barb.  890.) 

&  In  an  action  for  obstructing  a  right  of  way,  the  deftodant  answered  a  gen* 
era!  denial  '  On  the  trial,  the  (]&fendant  proved  the  plaintiff  had  the  right  of 
way,  subject  to  certain  restrictions ;  held,  the  title  to  real  estate  was  not  in 
question.    {HaOings  y.  GUnik,  1  R  D.  Smith,  402.) 

d.  The  question  of  title  to  land  is,  in  all  cases,  a  question  of  ownership.  The 
question  of  title  does  not  arise  in  an  action  to  recover  damages  for  the  breach 
of  an  agrement  to  convey  lands,  when  the  onhr  issue  made  by  the  pleading  is 
whether  an  inchoate  right  of  dower  in  the  wife  of  de&ndant  was  a  subsisting 
incumbrance.    'SmiOi  v.  Biggs,  2  Duer,  622.) 

e.  In  an  action  for  killing  plaintiff's  cows,  the  answer  set  up  that  the  Harlem 
Bailroad  Company,  being  possessed  of  a  tract  of  land  in  the  centre  of  the 
Fourth  avenue,  granted  the  defendants  permission  to  run  their  cars  over  a  rail- 
way laid  down  on  said  tract,  and  that  Uie  cows,  being  unlawAiIly  upon  said 
tract,  were  killed  by  the  engine  of  the  defendants,  whue  lawfully  running  up- 
said  tract  Held  that  title  not  in  question.  {LongJiurH  v.  2few  York  and  Neio 
Eawn  B.BCorm  the  N.  Y.  Com.  Pleas,  General  Term,  July  1853,  Daly  and 
Woodruff;  JJ.) 

/.  Where  a  party  is  charged  with  a  liability  arising  out  of  his  being  owner 
of  land,  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  question 
oftitle.  (/fegniiay.  fiantoii,22Law  Jour.  Rep.,N.  8.,Q.B.,299;  ISEng.Law 
and  £q.  R  406.) 

g.  Where  the  complaint  alleged  that  the  defendants  unlawfully  took  and 
carried  away  a  quantity  of  firewood,  the  property  of,  and  in  the  possession  of, 
the  plaintifls,  and  converted  the  same  to  their  own  use,  the  defendants  an- 
swered, that  such  firewood  was  o^rown  and  cut  upon  the  Tonawanda  Reserva- 
tion, in  the  county  of  Genesee ;  that  such  reservation  is  Indian  lands,  and  is 
ownei  and  occupied  by  the  Seneca  nation  of  Indians,  and  that  they  reside 
thereon ;  that  the  defendants  are  Seneca  Indians,  and  occupy  and  reside  on  the 
said  reservation,  and  are  member  of  tiie  said  nation ;  and  that  in  their  own 
right  as  such  Indians,  they  took,  carried  away,  and  converted  said  wood,  as 
they  lawf\iliy  mi^ht  ao.  Held  that  the  answer  set  up  title  to  lands  by  the  de- 
fendants.   {Smith  Y,  Mitten,  13  How.  825.) 

A.  Where  the  plaintiff  claimed  upremmpUvenght  of  way  through  the  defen- 
dant's premises  to  reach  premises  m  the  rear,  and  in  passing  through  the  de- 
fendant's premises  met  with  an  accident  occasioned,  as  alleged,  by  the  defend- 
ant's negligence ;  the  defendant,  however,  charging  that  the  plaintiff  had  no 
right  of  way,  and  was  a  trespasser,— it  was  doubted  whether  or  not  title  came  in 
question.    {BouUton  v.  Ciark,  3  E.  D.  Smith,  367.) 

t.  In  an  action  for  damages  from  the  bite  of  a  dog,  an  allegation  that  the 

EUuntiff  when  injured,  was  in  a  place  where  he  had  no  right  to  be,  does  not  put 
I  itsue  a  claim  of  titie.    {Pierret  y.  MoOer,  3  E.  D.  Smith,  574.) 

5 
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o.  Where  Iq  an  action  by  the  assignee  of  a  lessor  of  a  lease  in  fee,  tcainst  an 
assignee  of  the  lease,  to  recover  rent,  the  complaint  allesed  Uiat  the 
plaintiff  became  the  owner  of  the  rent,  and  became  seized  in  fee  of  the  es- 
tate in  the  demised  premises,  and  the  defendant  denied  aU  aUegations  of  the 
Complaint,— held  that  title  came  in  question.  (Main  y.  Cooper.  26  Barb.  468 : 
25  N.  Y.,  180.) 

b.  Where  the  action  was  in  sabstance  the  former  action  oi  waste,  and  the 
complaint  alleged  a  forfeiture  and  prayed  a  recoTerr  of  possession ;  held  that 
title  appeared  m  question  on  the  fiice  of  the  complaint  {Sntuder  y.  B^^,  8  K 
D.  Smith.  285.) 

e.  In  an  action  for  &lsely  representing  himself  to  haye  tide,  and  thereby  ob- 
taining money  and  goods,  a  plea  of  the  general  issue  was  held  to  raise  a  quea- 
tion  of  title.    {Broo&  y.  DOj^frnple,  1  Manmng's  Hi<dL  R.  145.) 

d.  The  title  to  land  does  not  come  in  question  in  a  suit  to  reooyer  a  tax  paid 
by  mistalce  by  the  plauitiff  on  a  lot  of  the  defendant's,  the  defendant's  title  to 
the  lot  being  disputed  on  the  triaL    (Nvxm  y.  Jenkins^  1  Hilton,  818.) 

Bee  note  to  section  804,  post. 


§  56.  [49.]   (AmM  1851,  1858.)    Undertaking  to  he  given. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
justice  a  written  undertaking,  executed  by  at  at  least  one  suf- 
ficient Bnrety,  and  approved  by  the  justice,  to  the  effect  that  if 
the  plaintiff  shall,  within  twenty  days  thereafter,  deposit  with 
the  justice  a  summons  and  complaint  in  an  action  in  the  su- 
preme court  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  such  deposit,  give  an  admission  in  writing  of 
the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  further  provide,  that  he  will,  at 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  is- 
sued to  enforce  the  judgment  therein.  In  case  of  failure  to  com- 
ply with  the  undertaking,  the  surety  shall  be  liable  not  exceed- 
ing one  hundred  dollars. 

■  B.  Where  a  defendant  omitted,  within  the  prescribed  time,  to  admit  service 
of  a  summons  and  complaint  deposited  by  the  plaintiff  with  a  Justice  of  the 
peace  in  pursuance  of  this  section,  and  upon  the  plaintiff's  bringing  an  action 
upon  the  undertaldng  deposited  with  the  Justice,  the  defendant  moved  in  the 
supreme  court  for  leave  to  admit  seryice  of  the  summons  and  complaint,  and 
to  stay  the  plaintiff's  proceedings  on  the  undertaking, — ^held,  that  the  court 
had  no  power  to  grant  such  renet  There  was  no  action  pcniding  until  the 
service  of  the  summons.    {Danis  v.  Janes,  8  Code  Rep.  68 ;  4  How.  840.) 

/.  It  seems  that  it  is  not  necessary  for  the  plaintiff  to  give  a  notice  to  the 
defendant  of  the  deposit  of  the  summons  and  complaint  with  the  Justice,  but 
the  defendant  is  bound  to  ascertain  for  himself  the  &ct  of  the  same  haying 
been  deposited,  at  the  peril  of  losing  his  right  to  answer,    (lb,) 

g.  Where  a  defendant  Mis  to  comply  literally  with  the  terms  of  his  under- 
taking filed  under  this  (56th)  section,  omitting  to  giye  the  written  admission 
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of  serrice  of  the  summons  and  co^lplaint^  but  puts  in  his  answer  in  the  su- 
preoM  oootL  and  the  plaintiff  accepts  it  without  such  admission,  held  a  sub- 
stantial pemnnance  of  the  undertaking,  and  the  waiver  does  not  affect  the 
identity  of  the  suits  before  the  Justice  and  in  the  supreme  court  {Wiggins  v, 
TaOmadge,  7  How.  401) 

a.  It  does  not  seem  necessaiy,  or  proper,  that  the  defendant  should  Join  in 
the  undertaking ;  nor  does  it  seem  necessary  that  tiie  undertaking  should  be 
under  seal ;  or  state  any  consideration ;  but  it  should  state  the  place  of  resi- 
dence of  the  surety,  and  be  acknowledged  by  him.  The  surety  must  Justify 
to  the  amount  of  |^.  (Th&mpson  y.  Blanehard,  8  Corns.  885 ;  and  see  17 
How.  894 ;  10  Abb.  454) 

b.  The  undertaking  when  approved,  should,  it  is  presumed,  remain  in  the 
custody  of  the  Justice.  Perhaps,  in  case  of  two  actions  and  two  undertakings 
with  the  same  surety  in  each,  sudi  surety  would  have  to  Justify  to  the  amount 
of  $400.    {Arum.  4  How.  414.) 

See  note  to  section  60. 


§  57.  [50.]  (Am'd  1851,  1858.)   Action  discontinued.   Costa. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  ac- 
tion before  him  shall  be  diBContinned,  and  each  party  shall  pay 
his  own  costs.    The  costs  so  paid  by  either  party  shall  be  aU 

lowed  to  him,  if  he  recover  costs  in  the  action  to  be  brought 
for  the  same  canse  in  the  supreme  court.  If  no  such  action  be 
brought  within  thirty  4ay8  after  the  delivery  of  the  nndertak* 
lug,  the  defendant's  costs  before  the  justice  may  be  recovered 
of  the  plaintiff. 

*  §  58.  [51.]  If  undertaking  riot  given. 

If  the  undertaking  be  not  delivered  to  the  justice,  he  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  therein  ;  and 
the  defendant  shall  be  precluded^  in  his  defence,  from  drawing 
the  title  in  question. 

§  59.  [52.]  (Am'd  1849.)    The  same. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  such 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dis- 
miss the  action,  and  render  judgment  against  the  plaintiff  for 
the  costs. 

c  The  law  was  the  same  before  the  code.  ( Willard,  J.  WNamara  v.  WAy^ 
4  How.  44,  and  see  note  to  section  55.) 

d  Where  it  appears  on  the  trial,  from  the  plaintiff's  own  showing,  tiiat  the 
title  to  real  property  is  in  question,  and  such  title  is  disputed,  the  panics,  by 
consenting  Uiat  the  Justice  shall  adjucate  on  the  disputed  title,  do  not  confer 


68  ANSWER  OF  XTTL^  [§  60. 

JurisdictioiL  (Strykerr.  lf(>tf,  6  Wend.  465 ;  andsee  BsweU  v.  Bust,  1  Code 
Kep.  N.  S.  172.)  To  entitle  a  defendant  to  a  dismissal,  he  must  call  the  jus- 
tice's atttention  specifically  to  the  objection.  {Brown  y.  JSehqfiM,  8  Barb. 
289.) 

§  60.  [53.]  (AmM  1651,  1858.)  Another  action  may  hs 
hrought. 

When  a  suit  before  a  justice  shall  be  discontinued  bj  the 
delivery  of  an  answer  and  undertaking)  as  provided  in  sections 
55)  56,  and  57,  the  plaintiff  may  prosecute  an  action  for  the 
same  cause  in  the  supreme  court,  and  shall  complain  for  the 
same  cause  of  action  only  on  which  he  relied  before  the  jnstice  ; 
and  the  answer  of  the  defendant  shall  set  up  the  same  defence 
only  which  he  made  before  the  jnstice. 

a.  On  a  new  action  being  brought  the  complaint  and  answer  must  be  as  be- 
fore the  justice,  without  any  forther  or  additional  pleading  {HPIfamara  y.  BMy, 
4  How.  44) ;  and  the  defendant  cannot  amend  his  answer  in  the  supreme  court 
of  eouney  in  matters  of  substance.  {Ciiskm  y.  WAaion,  1  Code  Rep.  N.  8.  27 ; 
fVendea  y.  MtUsheU,  5  How.  424) 

b.  If  the  plaintiff  complains  for  a  different  cause  of  action,  or  the  defendant 
sets  up  a  different  defence  from  that  used  before  the  justice,  the  remedy  of  the 
adverse  party  is  by  motion  to  strike  out  the  pleading,  and  reouire  it  to  be  con- 
formed to  that  in  the  court  below.  {Brotherson  v.  Wright,  15  Wend.  240 ;  Tut- 
hill  y.  Clark,  11  ib.  642.)  But  while  the  plaintiff  is  restricted  to  the  same  cause 
of  action,  the  restriction  does  not  extend  to  matters  of  form  ;  and  his  complaint 
in  tiie  supreme  court  may  be  in  a  form  adapted  to  that  court,  although  it  may 
differ  from  the  form  of  his  complaint  before  the  justice.  The  test  is,  does  it  state 
the  B&me  cause  of  action  f  {People  y.  Albany  (&m.  Pleas,  19  Wend  128.)  A 
similar  rules  applies  to  the  answer,  ancT  if  it  state  the  same  ground  of  dmnee  a 
mere  difference  m  form  between  It  and  the  answer  before  the  justice  wUl  not 
inyalidate  it  The  defendant  may  abandon  part  of  his  defence  before  the  jus- 
tice, when  he  comes  to  answer  in  the  supreme  court,  and  yet  the  defence  be  the 
$ame,    ( Wiggins  y.  TaUmadge  7  How.  404.) 

0.  The  suit  for  the  same  cause  in  the  supreme  court,  is  an  action  originally 
commenced  in  a  court  of  a  justice  of  tlie  peace.  {Brown  v.  Brown,  6  How. 
Z20',Pugsley  v.  Kesselburgh,  7  ib.  402 ;  10  it.  Y.  420 ;  Wiggins  v.  Tallmadge,  7 
How.  404.) 

d.  An  affidavit  in  support  of  a  motion  to  dismiss  an  appeal  to  the  court  ot 
appeals  from  a  judgment  of  the  supreme  court,  because  tne  suit  was  originally 
conmienced  in  a  court  of  a  justice  of  the  x>eace,  must  show  the  justice  was 
ousted  of  jurisdiction  by  the  filing  an  undertaking  required  by  section  66,  as 
weU  as  by  the  plea  of  title  {LaUietie  y.  Van  Keuren,  7  How.  4<fe).  The  record 
need  not  show  the  identity  of  the  action  In  the  supreme  court  with  that 
before  the  justice.  The  identity  may  be  shown  by  affidavit  {Pugsley  v. 
K^ueUmrgh,  10  N.  Y.  420).    See  §  11,  ante. 

e.  In  an  action  prosecuted  before  a  justice  of  the  pdlace,  where  a  plea  of  title 
Tvas  interposed,  and  proceedings  had  for  continuing  the  prosecution  in  the 
county  court,  it  was  not  necessary  in  order  to  give  tne  county  court  jurisdic- 
tion that  it  should  appear  that  the  defendant  was  a  resident  or  the  county  when 
the  action  was  commenced  {O^fde  Plank  Bood  Co.  v.  Baker  or  Parker^  12  How. 
871 ;  22  Barb.  828). 


§§  61—63.]  ANSWER  OF  TTTLB.  69 

§  61.  [54.]  (Am'd  1851, 1858.)     Clo9t9. 

If  the  judgment  in  the  supreme  court  be  for  the  plamtiif,  he 
<ihall  recover  costs ;  if  it  be  for  the  defendant,  he  shall  recover 
costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  the 
plaintiff,  unless  the  j  udge  certify  that  the  title  to  real  property 
came  in  question  on  the  trial. 

See  lection  904,  post 

As  to  the  mode  of  entering  Judgment,  see  section  274  of  this  code. 

-  §  62.  [55.]  (Am'd  1849, 1851, 1858, 1860.)    An^im^  of  title 
08  to  part.    Transfer  of  eases  to  supreme  court. 

K,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  to  one  of  which  the  defence  of  title  to  real 
property  shall  be  interposed,  and  as  to  such  cause  tlie  defend- 
ant shall  answer  and  deliver  an  undertaking,  as  provided  in 
sections  fifty-five  and  fifty-sis,  the  justice  shall  discontinue  the 
proceedings  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  supreme  court.  As  to  the  other 
causes  of  action,  the  justice  may  continue  his  proceedings. 

All  actions  pending  in  any  County  Court,  on  the  seventh 
day  of  May,  eighteen  hundred  and  fifty-eight,  in  all  cases  in 
which  a  plea  of  title  was  interposed  in  actions  originally  com« 
menced  in  a  Justice's  Court,  are.  transferred  to  and  vested  in 
the  Supreme  Court,  with  full  power  and  jurisdiction  to  proceed 
therein,  as  if  commenced  in  said  Supreme  Court,  by  reason  of 
a  plea  of  title  having  been  interposed  in  a  Justice's  Court  in 
like  cases. 

§  68.  [56.]  (Am'd  1849.)    DocJcetmg  justicef^  judgments. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  trans- 
cript thereof,  which  may  be  filed  and  docketed  in  the  office  of 
tlie  clerk  of  the  county  where  the  judgment  was  rendered. 
The  time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be 
noted  thereon,  and  entered  in  the  docket ;  and  from  that  time, 
the  judgment  shall  be  a  judgment  of  the  county  court.  A  cer- 
tified transcript  of  such  judgment  may  be  filed  and  docketed 
in  the  clerk's  office  of  any  other  county,  and  with  the  like  et- 
fect,  in  every  respect,  as  in  the  county  where  the  judgment 
was  rendered ;  except  that  it  shall  be  a  lien  only  from  the  time 
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of  filing  and  docketing  the  transcript  Bnt  no  Bach  judgment 
for  a  less  sum  than  twenty-five  dollars,  exclusive  of  costs,  here- 
after docketed,  shall  be  a  lien  upon,  or  enforced  against,  real 
property. 

See  note  to  section  68,  posL 


*  §  64.  [67.]  (Am'd  1849, 1851, 1862, 1860.)    Evlea. 

The  following  rules  shall  be  observed  in  the  courts  of  jus- 
tices of  the  peace : 

1. 

The  pleadings  in  these  courts  are : 

,  1.  The  complaint  by  the  plaintiff; 
2.  The  answer  by  the  defendant 

2. 

The  pleadings  may  be  oral  or  in  writing ;  if  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  justice  in  his  docket ;  if 
in  writing,  they  shall  be  filed  by  him,  and  a  reference  to  them 
shall  be  made  in  the  docket. 

8. 

The  complaint  shall  state,,  in  a  plain  and  direet  manner,  the 
facts  constituting  the  cause  of  action. 

4. 

*  The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice  in  a  plain  and  direct  manner 
of  any  facts  constituting  a  defence. 

5. 

Pleadings  are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 

Either  parry  may  demur  to  a  pleading  of  his  adversary,  or 
any  part  thereof,  when  it  is  not  sufficiently  explicit  to  enable 

^Amended^Su  Appendix. 
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him  to  nnderBtand  it,  or  it  contains  no  cause  of  action  or  de- 
fence although  it  be  taken  as  true. 

« 

7. 

Kthe  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended ;  and  if  the  party  refuse  to  amend, 
the  defectiYe  pleading  shall  be  disregarded. 

8. 

In  case  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff cannot  recover  without  proving  his  case* 

9. 

In  an  action  or  defence  founded  upon  an  account,  or  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  a 
party  to  deliver  the  account  or  instrument  to  the  court,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party  a 
specified  sum,  which  he  claims  to  recover  or  set  off. 

10. 

A  variance  between  the  proof  on  the  trial  and  the  allega- 
tions in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  shall  be  satisfied  that  the  adverse  party  has  been 
misled  to  his  prejudice  thereby.    : 

11. 

Tlie  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
substantial  justice  will  be  promoted.  If  the  amendment  be 
made  after  the  joining  of  the  issue,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion,  require  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party. 

12. 

Execution  may  be  issued  on  a  judgment,  heretofore  or  here* 
atW  rendered  in  a  justice's  court,  at  any   time  within  five 
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jears  after  the  rendition  thereof,  and  shall  bo  returnable  bIx^ 
dajB  from  the  date  of  the  same. 

13. 

If  the  jadgment  be  docketed  with  the  eonnty  clerk,  the  exe- 
ontion  Bball  be  iesned  hj  him  to  the  sheriff  of  the  coanfy,  and 
have  the  same  effect,  and  be  executed  in  the  same  manner,  as 
other  executions  and  judgments  of  the  county  court,  except  as 
provided  in  section  63. 

14. 

The  court  may,  at  the  joining  of  issue,  require  either  party, 
at  the  request  of  the  other,  at  that  or  some  other  specified  time, 
to  exhibit  his  account  on  demand,  or  state  the  nature  thereof 
as  far  forth  as  may  be  in  his  power,  and  in  case  of  his  default, 
preclude  him  from  giving  evidence  of  such  parts  thereof  as 
shall  not  have  been  so  exhibited  or  stated. 

15. 

The  provisions  ot  this  act,  respecting  forms  of  action,  parties 
to  actions,  the  rules  of  evidence,  the  times  of  commencing 
actions,  and  the  service  of  process  upon  corporations,  shall  ap- 
ply to  these  courts. 

The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  in  writing  to  allow  judgment  to  be 
taken  against  him  for  an  amoimt,  to  be  stated  in  such  offer, 
with  costs.  The  plaintiff  shall  thereupon,  and  before  any 
other  proceedings  shall  be  had  in  the  action,  determine 
whether  he  will  accept  or  reject  such  offer.  If  he  accept 
the  offer,  and  give  notice  thereof  in  writing,  the  justice  shall 
iile  the  offer  and  the  acceptance  thereof,  and  render  judg- 
ment accordingly.  If  notice  of  acceptance  be  not  given,  and 
if  the  plaintiff  fail  to  obtain  judgment  for  a  greater  amount, 
•exclusive  of  costs,  than  has  been  specified  in  the  offer,  he 
:shall  not  recover  costs,  but  shall  pay  to  the  defendant  his 
costs  accruing  subsequent  to  the  offer. 

Ow  The  Complatnt — ^The  complalDt  heed  not  correspond  with  the  sum- 
mons  in  every  respect  Thus,  where  the  Bummons  deacnhed  the  action  as  **  s 
civil  action  for  damage  and  false  representation  in  the  sale  of  a  horse,**  and 
the  complaint  was  for  a  breach  of  warranty  in  the  sale  of  a  horse,  the  court 
said,  **  the  complaint  was  in  a  civil  action,  and  that  was  enou^**     (DeiatMif 
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T.  J90SiU^  16  Baib.  97.)  The  complaint  Bhonld  give  a  plafn  statement  of  the 
oanae  of  acii<m ;  a  complaint  fbr  *'  one  qoaiter's  rent  of"  premises,  describing 
them  and  stating  the  amomit  claimeil,  is  sufficient  {HubbM  r.  Clark,  1  Hilton, 
67).  So  in  an  aSction  on  a  premium  note»  an  averment  in  the  complaint,  (dter 
setting  ont  the  note,  that  '*  the  company  did  in  the  vea^  1860-1655,  make  as- 
sessments upon  the  said  notes  and  required  the  defendants  to  pay  a  certain 
portion  thereof^  which  assessment  the  defendants  have  neglected  and  refused  to 
pay,"  was  held  a  sufficient  averment  of  the  Tnalriiig  the  assessment  and  of  a 
demand  and  refhsal,  in  order  to  constitute  a  cause  of  action.  If  the  defendant 
wished  more  particular  information,  he  should  have  applied  to  have  the 
pleading  amended  (8L  Lawrence  MuL  Ins.  Co,  v.  Page^  1  HUton,  480).  Where 
the  complaint  was  **  for  money  had  and  received,  damages  |41/*  the  court,  on 
appeal,  held  it  insufficient,  and  that  the  claim  should  have  been  stated  accord- 
ing to  the  fiicts ;  but  inasmuch  as  the  cause  had  been  tried  on  the  merits,  an 
unendment  was  ordered  {OuMngham  v.  PhSUps,  1  E.  D.  Smith,  418).  A  com- 
Blaint  on  a  sealed  instrument,  need  not  state  the  sealing,  it  is  sufficient  if  the 
mBtrument  is  referred  to  so  as  to  be  identified  {SmUh  v.  JT^rr,  8  Coms.  144; 
Uotikdr  y.  Lawrmo$^  4  Denio,  419).  A  complaint  for  taking  property,  not  al- 
leging it  to  have  been  plamtiflTs  property  held  sufficient  {yyward  v.  Bridge,  4 
Barb.  861 ;  Oopleg  y.  JSow,  2  Coma.  115).  A  plaintiff  may  present  his  cause  of 
action  in  aa  manv  aspectaas  he  can,  if  they  are  not  inconsistent  with  each 
other,  and  all  exhibit  causes  of  action  which  may  be  joined  {Wenitoorih  y. 
Bukler^  8  K  D.  ftmith,  805) ;  and  there  is  no  particular  mode  in  which  separate 
causes  of  action  are  to  be  separated  and  distinguished  ftom  each  other.  Any^ 
nkode  which  apprises  the  defei^ant  of  what  is  intended,  is  suffident  {HdU  y. 
ItKochmey  22  JBarfo.  244) ;  and  where  a  complaint  is  both  in  contract  and  in 
tort,  and  is  not  demurred  to,  the  plaintiff  may  recover  in  either  form  (Wmaard 
y.  5H(fa0, 4  Barb.  861 ;  see  ifaj^  0/ ^.  F.  v.  Ataacm,!  Abb.  844;  Burdick  y. 
WAn&s,  9  How.  117). 

a  If  the  complaint  is  not  sufficiently  explicit,  the  defendant  should  demur; 
a  Justice  has  no  authority  to  strike  out  a  pleading  in  whole  or  in  part  {Mayor 
€flf.  r.  V.  Maacm,  1  Abb.  844). 

&  Where  the  complaint  claimed  damages  ^  one  hundred  dollars  and  aver,*  but 
Judgment  was  taken  for  less  than  $100  held  no  error,  the  words  and  over  being 
surplusage  {BoekioeU  v.  Perine,  5  Barb.  573). 

c  The  Densorrer. — ^A  demurrer  is  the  only  proper  mode  of  oblecting  to  a 
pleading  in  a  Justice's  court  (Maifor  of  ^.  F.  y.  Maton,  1  Abb.  384;  4  K  D. 
Smith,  1^).  The  demurrer  need  not  specify  the  grounds  of  demurrer  (Stem 
y.  Drinker,  2  E.  D.  Smith,  401).  Objections  to  tiie  complaint  not  taken  by  de- 
murrer are  waived  (WiUard  v.  Bridge,  4  Barb.  861X  and  after  an  issue  of  fact 
it  is  too  late  to  raise  any  objection  which  mi^t  have  been  raised  by  demurrer 
(Oaiiard Y.  AuiUn,  17 iaibA41;Haar.MeKeehnie,  22  Barb.  244;  and  1  E. 
D.  Smith,  615 ;  412 ;  10  How.  276 ;  5  Sand.  210).  But  where  it  appears  on  the 
-face  of  the  complaint  that  it  is  defective  for  non-Joinder  of  another  as  plaintiff*, 
the  objection  for  that  cause  is  not  waived  by  not  demurring,  and  may  be  taken 
on  tbe  trial  (Biee  v.  EoOenbeek,  19  Barb.  664 ;  contra  Tripp  y.  BUey,  15  id.  888). 

d.  The  language  of  subdividon  7  "  is  imperative,  and  must  apply  to  and  con- 
trol every  case  in  which  the  defective  pleading  is  susceptible  of  amendment 
{Turek  y.  BieJimond,  18  Barb.  588).  The  right  to  amend  is  peremptory,  and 
not  discretionaiy  {BSUard  y.  AiuUn,  17  Barb.  141 ;  Stern  v.  Drinker^  2  £.  D. 
Smith,  402 ;  Srmih  y.  3iU(en,  18  How.  826)  ;'*  and  the  allowance  of  the  de- 
murrer miui  always  be  with  leave  to  amend  (id. ;  Olasee  v.  Keuleon,  8  Abb. 
100).  If  the  party  refuse  to  amend,  the  defective  pleading  may  be  disregarded 
ijd.).  Where  the  defendemt  on  the  decision  of  a  demurrer  aeainst  him  puts  in 
an  answer,  he  thereby  waives  the  demurrer;  and  the  appel&te  court  cannot 
review  the  dedsion  of  the  Justice  in  overruling  the  demurrer  (Irriine  Y:Forbe8^ 
11  Barfo.  587 ;  Harper  y.  Leal,  10  How.  276). 

Sections  148  and  148  of  the  Code  do  not  apply  to  proceedings  in  Justiceaf 
coorta  (OorfM  y.  Bm/Uh^  2  Sand.  290 ;  8  Code  Uep.  201). 
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a.  TbB  Answer^—**  The  notice  anthorized  by  subdiyisloii  4  is  not  annexed 
to  the  answer,  but  is  contained  in  it ;  no  demuiier  is  allowed  to  it"  (JMett  t. 
JeweU,  6  How.  190.) 

5.  An  answer  denying  any  knowledge  or  information  of  the  matters  alleged 
in  the  complaint,  is  not  T^ennissible.  (Dmnison  t.  Gamahan,  1  £.  D.  Smith, 
144.) 

'  e.  By  an  answer  on  the  merits,  the  defendant  waives  all  objections  which 
Would  go  only  in  abatement  of  the  action ;  and  this  notwithstanding  he  may 
have  previously  taken  the  objection,  either  in  the  form  of  a  motion  to  dismiss 
the  compldnt,  or  by  a  demurrer,  which  has  been  overruled.  {Andrews  y. 
Thorp,  1  R  D.  Smith,  615 ;  Monteiih  v.  Cash,  ib.  412 :  Harper  v.  Leal,  10  How. 
876 ;  mUiard  v.  AusUn,  17  Barb.  141 ;  HaU  v.  MuKeAnie,  22  Barb.  244;  and 
see  Qardfier  v.  Clark,  6  t&.  449 ;  Bridffe  v.  Fayeon,  6  Sand.  210 ;  and  note  to 
I  148,iwrt.) 

d  If  a  defendant  unite  in  one  answer  matter  in  abatement  and  matter  in 
bar,  the  court  may  disregard  the  former  and  try  the  case  upon  the  merits. 
(Monieith  v.  Cash,  1  £.  D.  Smith,  412 ;  Andrews  v.  Iharp^  ib.  616 ;  see,  however, 
post,  note  to  §  150.) 

e.  Can  a  defendant  file  a  supplemental  answer  ?  (Eussett  v.  Buckman,  8  K 
D.  Smith,  419:  Pricey. BUers,  15  Abb.  197;  Bessequse  v.  Bravmson,  4  Baib. 

Wl.) 

/.  It  is  sufiicient,  unless  objected  to  as  indefinite,  for  the  dei^dant  to  plead 
a  general  denial  and  give  notice  that  he  will  prove  on  the  trial  that  the  plidn- 
tin  is  largely  indebted  to  him  for  board  and  washinr,  and  for  money  paid, 
and  that  he  will  claim  a  Judgment  for  $100  {BeU  v.  JOkxms,  8  Bari>.  210). 

g.  Where  a  defendant  has  Interposed  a  defence,  nothing  short  of  his  express 
consent  will  be  a  waiver  of  it  {Penjidd  v.  Jaoobs,  21  Barb.  385). 

h.  The  allegation  of  new  matter  in  the  answer  is  deemed  controverted  by 
the  plaintiff,  and  it  is  competent  for  him  to  countervail  it  by  evidence  either 
in  direct  denial  or  of  new  matter  by  way  of  avoidance ;  therefore,  w^here  the 
defence  was  infancy,  the  plaintiff  may,  without  replvlng  or  amending  his  com* 
plaint,  prove  the  nuJdng  of  a  new  promise  by  the  defendant  after  he  attained 
quOority  {Hodges  v.  Hunt,  22  Barb.  150). 

f.  Can  a  defendant  recover  on  a  counter  claim  f  See  Stewart  y.  Bodke,  3  Abb. 
U8»  and  §  150,  po^. 

j,  Verifioation. — The  provision  for  verifying  pleadings  Is  not  applicable  to 
oral  pleadings  jWiXUams  v:  Price,  2  Sand.  229).  But  an  answer  of  title  must 
be  in  writing  (See  section  55). 

k.  Construction. — Great  latitude  is  allowed  in  pleadings  in  courts  of  justices 
of  the  peace ;  and  the  courts  construe  them  liberally  {Boss  v.  HamiUon,  8  Bub. 
609 ;  ^t22ar(2  V.  iBru^,  4  Barb.  861 ;  i2e«wfftMe  V.  jBiw/^nj^,  id.  548 ;  iSm 
18  How.  326). 

I.  Amendmentid — Justices*  courts  possess  in  general  the  same  power  as  to 
amendments  as  courts  of  record  (FuUon  v.  Heaton,  1  Barb.  552 ;  Agredt^  y. 
Phvlberg,  3  E.  D.  Smith,  178) ;  but  it  is  not  the  duty  of  the  Justice,  nor  proper 
for  him,  to  volunteer  to  make  amendments  not  moved  for  by  either  party 
{L&yd  V.  Fox,  1  R  D.  Smith,  102).  Section  178  is  inapplicable  to  Justices' 
courte  {Oates  v.  Ward,  17  Barb.  427 ;  Webeler  v.  Hopkins,  11  How.  148);  and  the 
complaint  cannot  be  amended  by  adding  a  plaintiff  or  defendant  {id»)  but  it 
may  by  adding  a  new  cause  of  action  {Bdboock  v.  Liw,  1  Denio,  189) ;  or  by 
reducing  the  amount  of  damages  claimed  {WooHey  y,W^ber,  4  Denio,  570). 

f7».  Where  an  answer  is  defective  the  Justice  should  allow  it  to  be  amended 
(Smith  V.  Mitten,  18  How.  825) ;  and  an  additional  defence  may  be  interposed 
{OoMn  V.  Corwin,  15  Wend.  557,)  but  not  on  the  trial  {TaUereaU  y.  Han,  1  Hil- 
ton, 66). 

\n.  Where,  on  the  return  day  of  a  summons,  the  Justice  on  the  plaintiff's 
motion  amended  the  summons  uj  striking  out  the  name  of  one  of  Uie  plain*  i 
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tIA  named  therein,  issae  was  Joined  and  the  cause  a^otuned.  On  the  ad* 
Joomment  day  a  motion  was  made  on  the  part  of  the  plaintiff,  to  haye  the 
name  of  the  plaintiff  which  had  been  preTionBly  atrnck  out,  restored.  The 
motion  was  allowed,  and  the  plaintiff  obtained  Judgment  The  sapreme  ooiut 
en  appeal  rerersed  the  judgment,  on  the  ground  that  the  Justice  ought  not  to 
haye  allowed  the  restoration  of  the  name  of  the  plaintiff  preyioualy  strickeiv 
out  (€faiea  y.  Ward,  supra). 

'  A.  A  Justice  may  authorise  a  coustaUe  to  amend  his  return.  (PBrrv  y.  Tin 
IMA,  22  Barb.  Id7.) 

&.  On  a  complaint  on  a  special  contract  the  plaintiff  may»  in  the  absence  of 
an  ob}ection,  giye  eyidence,  and  recoyer  on  a  q^womium  meruU  ;  and  if  any  ^Ib- 
lection  is  raisra  at  the  trial,  the  Justice  may  amend  {Irvine  y.  Wortefndykey  2  £« 
B.  Smith,  374).  In  an  action  for  &l8e  imprisonment,  it  was  held  to  be  impro«. 
ver  te  the  Justice  to  allow  an  amendment  of  the  complaint  by  adding  a  count 
KT  malicious  proeecutum,  after  the  fdaintiff  had  rested  his  case  and  fiedled  to 
■ostain  his  action  in  tfie  original  form  {WaJdheim  y.  Skhely  1  Hilton,  40). 

eL  An  application  to  amend  is  addressed  to  the  discretion  of  the  court,  and 
thou^  a  justice  has  power  to  allow  amendments,  error  will  not  lie  from  i^ 
decision  refusing  an  application  to  amend  (WhUe  y.  Stmenstm,  4  Denio,  108X 
If  the  application  be  denied  on  the  ground  that  the  Justice  had  no  power  to 
grant  the  motion,  still  the  Judgment  will  not  be  reyersed  unless  it  distinctly 
appear  that  the  amendment  would  haye  been  granted,  but  for  the  supposed 
want  ofpower  (id,;  and  see  Bammis  y.  Bricef  td  570) ;  or  that  iiijustice  will 
result  iTaUenaU  y.  Btm,  1  Hilton,  56). 

d.  Vazjanca. — ^A  recoyery  may  be  had  upon  a  quarUum  meruit  for  work  and 
labor  proyed  to  haye  been  performed,  although  the  complaint  is  upon  a  special 
contract  only  which  is  not  put  in  eyidence,  proyided  the  case  is  submitted  with* 
out  objection  and  decided  apparently  with  the  whole  merits  before  the  court 
{firine  y.  Woriendyke,  2  E.  D.  Smith,  874).  And  a  plaintiff  may  recoyer  on  a 
complaint  simply  for  work  and  labor,  although  it  appears  on  the  trial  that  a  spe-' 
€ial  contract  existed,  and  that  the  work  was  done  under  it  {Harris  y.  Storjfy  id. 
868) ;  thus,  where  compl^nt  alleffed  a  sum  due  for  labor  renaered  at  a  specified 
time,  the  answer  was  a  general  denial ;  on  the  trial  the  proofr  disclosed  thd 
existence  of  a  written  contrsct  between  the  parties,  which  was  offered  in  eyi- 
dence by  the  defendant,  and  excluded  as  inaamissable  under  the  pleadings,— if 
was  held  that  it  ought  to  haye  been  receiyed.  {Id.)  After  taking  tune  to 
decide,  and  the  objection  not  being  taken  by  the  defendant,  the  Justice  cannot 
giye  judgment  for  a  yariance  {8ha3  y.  LcUhrop,  8  Hill,  287.) 

«.  Plaintiff  must  proye  his  Case.—Notwithstanding  that  the  defendant  does 
not  appear,  the  plaintiff  to  entitle  him  to  a  Judgment  must  eiye  prima-fadi 
eyidence  of  his  right  to  recoyer,  which  must  in  case  of  appeal,  appear  by  the 
return  CAUntrtisT,  IPCready,  2  E.  D.  Smith,  89 ;  Howard  y.  Braum,  id.  247 ; 
Ely  y.  (TLeary,  Id.  355 ;  Berldm  y.  Stddiiu,  29  Barb.  628 ;  Baymand  y.  Trc^^- 
famy  12  Abb.  62.  And  if  on  an  appeal  from  a  Judgment  taken  in  the  absence 
of  the  defendant,  it  appear  that  the  eyidence  was  not  prima  fade  sufficient  to 
support  the  Judgment,  the  appellate  court  will  reyerse  it  {Howard  y.  Brottn-^ 
2  E.  I>.  Smith,  247.)  Thus  in  an  action  to  recoyer  fbr  seryices  in  watching  a 
ship,  the  defendant  did  not  appear  in  the  court  below,  and  the  plaintiff  merely 
proyed  the  rendition  of  the  serrice  and  its  yalue,  but  saye  no  proof  of  hu 
employment  by  the  defendant,  or  that  defendant  dcriyeaany  benefit  from  the 
seryioe  rendered— the  plaintiff  had  Judgment  The  court  on  anpeal  reyersed 
the  judgment  on  the  sole  ground  that  the  plaintiff  had  not  made  out  a  prima 
faae  case  against  the  defendant.  {Id,)  Although  the  plaintiff  cannot  recoyer 
Without  proying  his  case,  he  need  not  disproye  any  defence  that  must  be 
SDeciflcalfy  plei^ed  to  be  made  ayailable  to  the  defendant  All  that  the 
plaintiff  is  obliged  to  proyein  such  a  case  is,  enough  to  entitle  him  to  recoyer  if 
the  allegations  m  the  complaint  were  denied  geneially  by  the  answer  (fiumpftfi% 
y.  /Vfwnt,  28  Barb.  814).  Thus  if  the  action  is  to  recoyer  for  a  cause  of  action  ap- 
parently barred  by  the  statute  to  Hmitation,  the  plaintiff  need  not  show  that  the 
statute  Is  not,  in  act,  a  bar  to  his  recoyery.  {Id.)  But  where  the  defendant  dM 
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not  deny  pl^tiff^s  daiin  but  meraly  alleged  a  set  ofi^  whick  was  not  proTed, 
keld  Uiat  plaintiff  was  entitled  tojudfment  without  proving  his  claim.  yOregorv 
T.  2Va»n«r,  1  Abb.  209 ;  4  £.  D.  Bmith,  5a)  Demands  contested  on  the  plead- 
ings, but  admitted  on  the  trial  are  "  proved.*"    (iSlfOiceff  Y.  iSSiopfet,  8  Abb.  865.) 

a.  The  Justice  may  suspend  the  trial  of  a  cause  in  progress  before  him,  in 
«rder,  in  the  absence  oC  the  defendant,  to  hear  the  piatntiff's  evidence  and 
render  Judgment  {Beach  v.'Jf'Cbnn,  4  Abb.  18) ;  but  wliere  he  is  induced  to  do 
Ihis  by  statements  wlaich  are  untrue,  tiiat  defiandant  is  not  Intending  to  appear, 
the  Judgment  rendered  by  liim  in  &vor  of  the  plaintiff  will  be  levened.  (ioL) 

h.  Plaintiff  not  appoaring  after  defimoe  of  oounteg  oUdm.— Whefe, 
after  a  defendant  had  set  up -a  counter-claim,  and  had  commenced  his  proolk 
the  cause  was  adjourned  by  consent  and  on  the  adjournment  day  the  plaintiff 
fldled  to  appear,  the  lustioe  proceeded  with  the  trial,  and  rendered  iudgment 
for  the  defendant  for  his  counts-claim,-- it  was  held  that  the  Justice  erred, 
and  that  he  ought  merely  to  have  dismissed  the  action  (Norm  v.  BboUtv,  8 
Abb.  107). 

e.  Waiver  of  Jary . — ^A  party  who  has  demanded  a  lury  may  waive  it 
{Ho9ford  V.  OairUT^  10  Abb.  452).  A  jury  may  be  waived  by  non-appearance 
on  me  a4]oumment  day,  or  by  fiiUure  to  pay  Jury  fees  in  due  season  (jKiT- 
foirick  V.  Carr^  8  Abb.  117) ;  and  by  consent  a  cause  may  be  tried  by  a  Jury  of 
less  than  six  Jurors  (Garman  v.  IfeweU,  1  Denio,  25). 

d.  Where  after  a  trial  by  a  Jury  had  been  commenced  and  a^loumed,  and 
on  the  acUoumment  d^  one  of  the  Jurors  could  not  attend  by  reason  of  sick- 
ness, the  defendant  refused  to  proceed  to  try  before  the  remaining  five  Jurors, 
to  have  a  talesman  called,  to  have  a  new  venire  returnable  immediately,  or  to 
take  an  adjournment  on  terms, — ^held  the  Justice  did  right  to  proceed  at  the 
plaintiff's  mstance  with  the  trial  without  a  Juiy  (Babeock  v.  EtO,  85  Barii  62). 

e.  If  a  venire  is  not  returned  at  the  time  appointed,  another  should  be  i»> 
sued,  and  thejustice  cann6t  proceed  to  try  without  a  Jury  unless  the  Jury  is  waived 
(Blanehard  v.  Biehley,  7  Johns.  198 ;  SOrinff  v.  Wheedan,  8  id.  460).  Suppres- 
sing venire  by  party  demanding  it,  held  a  waiver  of  a  Jury  {Goon  v.  Snyder ^  19 
Johns.  884). 

/.  Appoamnoe  on  tJie  trlaL— An  attorney  at  law  or  any  other  person  who  is 
deputized  by  a  Justice  of  the  peace  to  serve  and  does  serve  the  summons  in  the 
action,  is  prohibited  flrom  acting  as  counsel  on  the  trial,  by  the  statute  whidi 
forbids  a  constable  who  serves  the  original  or  Jury  process,  from  acting  as 
counsel  at  the  trial  (Knight  v.  OddL^  18  How.  279). 

g.  TXHcontinnanoe  baoause  Justioe  a  neoeosary  witneaa. — On  a  party 
making  an  affidavit  that  the  Justice  is  PI]  a  material  and  neeemury  witness  for 
him,  [2]  the  fects  he  expects  to  prove  by  the  Justice,  and  [8]  on  the  Justice 
beine  satisfied  that  he  is  a  material  witness,  the  action  is  to  be  discontinued 
iHoplcin»Y,  C7a6^,  24  Wend.  264 ;  BdofEzcm  cf  Saratoga  v.  Dohertg,  19 
Uow.  46 ;  Toung  v.  SeaU,  8  Hill,  82).  The  Justice  is  not  a  necessary  witness 
when  the  fects  can  be  proved  otherwise  than  by  calling  him  {Muriha  v.  ITo^ 
ien^  2  Sand.  517)  or  if  tne  opposite  party  will  admit  the  fiicts  sought  to  be 
I>roved  hj  the  justice  (VdnDe  Veer  v.  StanUm^  1  Cow.  84).  With  these  excep- 
tions, on  its  bemg  shown  that  the  Judge  is  a  material  and  necessary  witness, 
he  cannot  reftise  to  dismiss  the  cause,  on  the  ground  '*  that  he  knows  nothing 
material  between  the  parties,  and  has  no  recouection  of  the  fects  the  defend- 
ant alleges  he  expects  to  prove  by  him"  {EspHns  y,  Cabrey^  24  Wend.  264)  or 
on  the  ground  that  "•  he  can  give  no  evidence  of  any  thinff  except  what  ap- 
pears on  his  minutes."  {Braum  v.  Broum^  2  £.  D.  Smith,  154). 

K  Ot^eotlons  to  Jmy-^Any  irregularity  in  summoning  the  Jury  is  ground 
for  challenge  to  the  array,  and  must  be  made  in  the  first  instance.  K  no  ob- 
jection be  made  until  after  the  Jury  are  im^anneled  and  sworn,  the  objection 
ccMnes  too  late,  and  the  appellate  court  will  not  interfere  unless  in  a  case 
where  ii^ustice  has  be^i  done  (Mayor  cfNew  York  v.  Maeon^  1  Abb.  852 :  4  £. 
D.  Smith,  142) ;  and  all  objection  to  the  qualification  of  a  Juror  is  waived  un« 
less  the  objection  Is  taken  on  the  trial  (Glark  v.  Vranken.,  20  Barb.  278). 
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a.  A  jnstioe  cannot,  on  Us  own  motion,  olnect  to  the  panel  and  iflsue  a  new 
Tenire  \Cnm  y.  NouUon,  15  Johns.  4d9),  but  he  may  on  his  own  motion  ox« 
<dade  a  dnmken  man  from  the  Juiy  (BnUard  v.  Bpoor^  2  Cow.  480). 

ft.  It  is  good  cause  of  challenge  to  tiie  array  that  the  Jaij  was  summoned 
by  a  constable  who  appeared  for  either  party  {  Watkins  y.  Weaner^  10  Johns.  107). 

&  An  alien  is  not  qualified  to  serve  as  a  Juror  {Borat  y.  Beeeher^  6  Johns.  38^ ; 
nor  is  a  tenant  of  either  party  (Bathaw^  y.  Belmer,  25  Barb.  29) ;  nor  one  who 
has  not  the  ^  property  qualification"  {Fenwkk  y.  JParker,  8  Code  R  2S4).  The 
&ct  of  his  qualification  may  be  Uied  by  examining  the  Juror  himself  (O^m  y. 
Parti,  16  Johns.  180.) 

d,  Ssaminatioii  cf  'WitneaBaa.— A  Justice  has  discretion  in  les&ictin^  a 
party  from  a  frivolous  or  vexatious  examination  of  a  witness.  {Pick  v.  Btek' 
mond,  2  £.  B.  Smith,  880) ;  and  as  to  the  order  of  proof  and  rebutting  teatl- 
mon^and  as  to  recalling  a  witness  and  re-opening  case  {Burch  y.  Wmfbiiy 
5  N.Y.  Leg.  Obfl.  178 ;  IhtneJde  v.  Koeker,  11  Barb.  887 ;  BrmdsH  y.  Vineent,  1 
£.  D.  8mith,  542;  HarpeU  y.  OurHs,  id.'TS;  BetdgnhemerT.  Wiban,  81  Barb. 
686) ;  and  as  to  striking  out  improper  answers  of  witneases,  {Buds  y.  WcUm^ 
kwy,  13  Barb.  116) ;  and  the  Justice  is  to  Judge  whether  a  witness  is  competent 
to  testify  as  an  expert,  but  Ills  Judgment  m  this  respect  may  be  reviewed 
(Wigffiwf  y.  WaUaee,  19  Barb.  888). 

Whether  a  witness  shall  be  recalled  or  not  after  the  parties  have  closed 
their  case  rests  m  the  discretion  of  the  court  {DuneJde  y.  Kooker^  11  Barb.  887.) 

e.  A  Justice  has  no  power  to  open  a  case  for  frirther  hearing  after  the  day  of 
trial  is  passed,  and  the  cause  has  been  submitted  by  the  plaintiff,  and  the  wit- 
nesses have  departed  {Earden  v.  Woodads,  2  E.  D.  Smitibi,  87 ;  AJbwrUs  y. 
JPCreadff,  id,  89) ;  but  where,  after  the  parties  had  once  rested,  but  before  the 
case  had  been  finally  submitted,  and  while  the  parties  and  their  witnesses 
were  all  present,  additional  evidence  was  admitted,-*-it  was  held  that  the  ad- 
mitting of  such  evidence  rested  in  the  discretion  of  the  Justice ;  and  the  court 
on  apical  refused  to  reverse  the  Judgment  for  such  a  departure  from  the  usual 
course  of  proceeding,  it  not  appearing^that  the  opposing  party  was  prejudiced 
thereby.  (Bdrpea  v.  Curtis,  1  ^.  78;  FrikeHy,  DeaOer,  12  Wend.  158.)  After  a 
motion  for  a  nonsuit,  the  Justice  may  refiise  to  admit  any  fhrther  evidence 
{fieed  V.  Barber.  8  Code  Rep.  160) ;  but  if  a  defendant,  after  a  motion  for  a 
noiftuit,  himself  supplies  the  evidence  on  the  want  of  which  his  motion  was 
founded,  he  cannot  afterwards  have  a  reversal  upon  the  technical  ground  that 
such  evidence  was  not  before  the  court  when  the  nonsuit  was  asked.  {H}^nd 
y.  Sherman,  2  E.  D.  Smith,  286.) 

/.  Section  399  is  applicable  to  Justices*  courts  as  a  ride  tf  ivid&nee.  (Fbhn-T. 
J:W,  8  How.  841 ;  QaisBY.  Ward,  17  Bsucb,  427 ;  CMUns  y.  Knapp,  IS  id.S92; 
Pdkam  y.  Bryant,  10  How.  60 ;  contra,  Warren  y.  Edmor,  8  id.  419 ) 

g.  Where  a  witness  was  taken  sick  pending  his  examination,  and  the  trial  was 
in  consequence  a^oumed — on  the  aqjoumment  day  the  party  who  had  called 
the  witness  did  not  produce  him,  nor  excuse  his  non-appearance,  held  that 
the  Jostice  could  not  for  that  reason  strike  out  his  previous  testimony. 
(ClemenU  v.  Bettfamin,  12  Johns.  299.) 

A.  If  a  witness  is  produced  and  sworn  before  a  Justice^  it  is  immaterial  that 
a  written  statement  prepared  by  him  out  of  court  is  received  as  his  testimony. 
(Wesstm  y.  Chamberlain,  3  N.  Y.  881.) 

i,  It  is  in  the  discretion  of  the  Justice  to  permit  or  reftise  to  permit  leading 
questions  to  be  put  to  witnesses,  and  for  an  exercise  of  his  discretion  in  this 
respect,  unless  plainly  an  abuse,  his  Judgment  wfll  not  be  reversed.  {Seymour 
y.  Bradfidd,  85  Barb.  49.) 

j.  Kdwnit— A  Justice  may  nonsidt  the  plaintiff  {ClemmU  y.  Ber0am»n,  12 
Johns.  299).  But  except  where  plaintiff  does  not  appear  to  hear  verdict 
{Dougkus  y.  Blaehnan,  14  Barb.  881)  not  after  the  case  lias  been  submitted 
to  the  Jury  or  after  the  cause  has  been  submitted  or  the  Justice  takes  time  to 
consider.  {Taung  v.  Eubbdl,  8  Johns.  480 ;  Eltoea  y.  McQueen,  10  Wend.  520 ; 
Shaa  y.  Lathrvp,  8  Hill,  237 ;  Bm  y.  Beekman^  11  Johna  511 ;  Taung  y.  Bum' 
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mtU, 5  Hill,  60;  Pet&rs  t.  ZKom.  8  £  D.  Smith,  115);  uzdeaB  by  atipulatiioii  of 
the  parties  (Smith  y.  OtmpUm,  20  Barb.  262). 

a.  Charging  Jmry. — ^The  Justice  may  iiustruct  the  Jair  as  to  the  law»  or  leave 
ihem  to  find  a  yeardict  wiUioat  instructions.  If  he  does  not  instruct  them, 
they  are  Judges  of  law  and  fistct,  if  he  wronglyinstructs  them  it  is  ground  for 
reversal  (Iktuttee  of  Bmn  Yan  y.  rA<9m«,  6  Uill,  826 ;  Chapman  y.  FuOer^  7 
Barb.  70;  Dtiamaey  y.  NagU,  16  mL  96;  Sbraud  y.  Buthr,  18  61  827;  FMi  y. 
Id^  12  Abb.  44.) 

h.  DeUbaration  of  Jury. — ^By  consent  the  Jury  may  retire  without  any  one  to 
attend  them.  Tower  y.  HmoiU^  11  Johns.  184.)  But  if  any  one  is  sworn  to  at- 
tend  them  he  must  be  a  constable  (SkUey  y.  Bovrlute^  2  Gai.  221) ;  and  this,  too, 
whether  the  Juiy  retire  or  are  left  in  the  court  room  to  deliberate.  {DougUm 
v.  Elackman^  14  Barb.  881.)  That  the  constable  attending  the  jury  acted  as 
counsel  for  one  of  the  parties,  is  not  error,  if  the  other  party  did  not  object 
TaUman  y.  Woodworth,  2  Johns.  885.)  Error  in  the  oath  adniinistered  to  the 
person  attending  the  Jury  held  ground  for  reversal  (Day  y.  WiJber.  2  CaL  184 : 
Bnrkk  v.  Be^ord,  8  id.  140). 

c.  After  the  jury  have  retiied  it  is  error  for  the  Justice,  unless  with  the  consent 
of  the  parties,  to  answer  enquiries  put  by  the  Jury  {Bwnn  y.  Orovl,  10  Johns. 
289;  'DiyUyry,  Bettford,  18  •dL487;  ^oo^  v.  iVmm^,  4  Denio,  115),  or  to 
give  them  his  minutes  (2feil  v.  Abel,  24  Wend.  185) ;  or  to  enter  the  Jury  room, 
without  answering  any  questions  {Benson  y.  Ghrk,  1  Cow.  258 ;  but  see 
Thayer  v.  Van  Vl»sL  5  Johns.  Ill) ;  consent  to  the  Justice  entering  the  Jury 
room  is  not  implied  by  the  parties  foiling  to  object  {Moody  y.  Pomeroy^  4 
Denio,  115,  citing  18  Johns.  487 ;  1  Hill,  61 ;  7  Johns.  200 ;  18  Wend.  274) 
By  consent  of  parties  thejustioe  dfter  the  Jury  have  retired  may  re-examinne 
a  witness  before  them  {Brown  y.  OotoeU,  12  Johna  884 ;  Keeler  v.  Loekwood^ 
Hill  and  Den.  Sup.  187) ;  read  testimony  to  them  {Hancock  v.  Sahrkm^  8  Barb. 
664;  Whitney  v.  Urim,  1  Hill,  61) ;  and  a  consent  that  justice  may  enter  the 
Jury  room  implies  a  consent  to  read  testimony  (id.):  so  where  the  Jury  desired  to 
examine  a  witness  flirther,  the  defendant  objected,  but  the  Justice  permitted 
the  examination,  and  the  defendant  heard  all  that  transpired,  held  no  ground 
for  reversal  {Bqoere  v.  Mindihrop^  18  Wend.  274) ;  nor  is  it  ground  for  reversal 
that  the  constable  attending  thejury,  urged  them  to  give  the  verdict  as  ikwaa 
given.  {Baker  v.  SimmoM,  29  Barb.  198.)  But  flLmishmg  the  lury  with  the 
minutes  of  the  testimony  taken  by  the  counsel  of  the  prevailing  party,  is 
ground  for  reversal  {Duifee  v.  £lidand,  8  Barb.  46.)  Circulating  spirituous 
Bquors  among  a  jury,  even  with  consent  of  parties,  is  ground  for  reversal 
(MeOoffg  V.  Wilder,  15  Johns.  455 :  Boee  v.  Smih,  4  Cow.  17),  but  not  if  done 
during  a  suspension  of  the  .trial  {Dennieon  v.  OoUins,  1  Cow.  111). 

d.  Verdict— It  is  error  to  receive  a  verdict  if  no  one  is  present  on  behalf  of 
the  plainti£  He  should  be  called  when  the  Jury  are  prepared  to  render  their 
yeraict,  and  if  he  does  not  appear  a  Judgment  of  non-suit  may  be  entered  {Douglass 
y.  Blaekman,  14  Barb.  881^  If  the  pud^tiff  is  present,  and  is  called  when  the 
jury  render  their  verdict,  no  one  appearing  and  answering  for  him  will  not 
vitiate  the  judgment  {MeEfaehron  y.  Bandies,  84  Barb.  301) ;  and  judgment  wHl 
not  be  reversed  because  the  return  omits  to  state  that  th^plaintifr  was  called 
when  the  Jury  came  into  court  to  render  their  verdict  Cwarring  v.  Loomis,  4 
Barb.  485).  The  verdict  may  be  received  on  Sund9x^{Moug?UaUng  v.  Osbom, 
15  Johns.  119).  There  cannot  be  a  special  verdict  {WyHe  v.  Byde,  18  Johns. 
249).  Verdict  of  ^  no  cause  of  action  is  a  verdict  for  defendant  {Fmer  v.  Mul- 
Uner,  2  Johns.  181) ;  and  a  verdict  for  defendant  six  cents  damages  and  six 
cents  costs  is  a  verdict  for  defendant  (Ooodemno  v.  Travis,  8  Johns.  427).  A 
verdict  for  plaintiff  for  $10  and  interest  fh>m  a  day  specified  is  sufficient ;  the  jus- 
tice may  compute  the  interest  (Page  y.  Chdy,  1  Cow.  115).  A  verdict  for  **  one 
mill"  damages  is  a  nullity  (Brown  v.  Bmiih.  8  CaL  81).  The  jury  may  recon- 
sider thdr  verdict  before  it  is  entered  (Bladdey  v.  Shddon,  7  Johns.  82}.  The 
verdict,  although  no  Judbnnent  is  entered  on  it,  is  a  bar  to  a  sect/na  action 
(FeUer  v.  Mulling,  2  Johns.  181 ;  Young  v.  Overaeker,  id.  191 ;  Hess  v.  Beck- 
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mtm^  11  id,  4071    The  jury  need  not  find  for  costs;  thejr  follow  of  ooaiiO 
{firawn  v.  Smith,  8  GaL  81 ;  Blake  y.  Milhpaugh,  1  Johns.  816). 

a.  Verdfot— *Where  the  Jury  assess  damages  beyond  the  Jurisdiction  of  the 
Jnsdoe,  or  for  an  ezcesslTe  amount,  or  where  the  party  is  not  entitled  to  any, 
sach  damages,  or  the  excess,  may  be  remitted  (Burger  y.  KorlfrigTU,  4  Johns. 
414;  ClQ/r'^ y. DenM/r^y  8  Denio,  819;  Barber  y.  Boee,  6  Hill,  76;  Fith  y.  Dodge, 
4  Denio,  811 ;  Putnam  y.  Bhdop,  12  Jolms.  480) ;  but  Judgment  was  reyersed 
for  excessiye  damages  {fiUnghi  y.  BadgeUy,  15  &rb.  499). 

d.  On  a  conflict  of  erldence,  the  yerdict  of  the  Jury  is  CQndusiye  iMcDonM  y. 
Bdgeflon,  5  Baib.  IXXi^DunMe  y.  Kotker,  11  ^  887 ;  Bogere  y.  Aekerman,  22 
tUL  184) ;  bat  a  yerdict  will  be  set  aside  that  has  no  eyidence  to  support  it.  or 
that  is  contrary  to  the  uncontradicted  testimony  in  the  case  (Baihoow  y.  JAan- 
1»t^  6  Barb.  141 ;  Fith  y.  8hU,  21  Barb.  888). 

e.  Where  the  Juiy  do  not  agree,  the  parties  may  waiye  the  proyisions  of  law 
prescribing  the  time  within  wfaidi  a  yenire  for  a  second  Jury  should  be  return- 
able {Piero  y.  Be^nMs,  20  Barb.  275). 

d  Jiid0inent>-Where  the  trial  is  before  a  Jmy.  the  Justice  should  render 
Juc^ment  and  determine  the  amount  of  costs,  not  later  than  the  same  day  on 
which  the  yerdict  is  rendered ;  otherwise  he  loses  Jurisdiction  of  the  cause, 
indjudgment  afterwards  rendered  is  yoid  [Sibi^  y.  Howard,  8  Denio,  72 ;  BdU 
y.  2%afe,6Hffl,48;  AMtf^y.  Qua,  15  Barb.  182) ;  and  where  the  trial  is  without 
a  Jury,  the  Justice  must  rend^udgment  within  four  days,  or  the  action  is  discon- 
tinued (Waiaon y.  Davie,  19  Wen£ 871 ;  Toung  y.  Rummea,  5  HiU,  60;  7 u{.  508 ; 
ITtwm^m  y.  i\mama  £  i2L  a?.,  1  Hilton,  800 ;  and  see  tf^'d^YiM 
Baib.  686).  If  the  fourth  day  is  a  Sunday,  the  Judgment  must  be  rendered  on  the 
third  day  {Bieeea  y.  Bimil,  11  Barb.  96).  The  Judgment  must  be  declared  by 
some  official  act ;  deciding  in  the  mind  is  not  suffldent  {Beaman  y.  Wa/rd,  1 
Hilton,  52) ;  but  making  a  memorandum  on  the  papers  is  suffldent  {^airod  y. 
awd$r,  2  Corns.  184). 

e.  Judgment  may  be  rendered  on  a  Saturday  against  a  seyenth-day  Baptist 
(Mdaoon  y.  Annae,  1  Denio,  204) ;  and  Judgment  may  be  rendered  on  the  day 
of  a  seneral  election  in  a  cause  tried  and  submitted  on  a  preyious  day  (Biee  y. 
Mead,  22  How.  445) ;  but  Judgment  cannot  be  entered  on  a  Sunday  (OrngMaUng 
y.  Mom,  15. Johns..  119). 

/.  A  Justice  cannot  dedde  a  case  on  his  own  knowledge  {BarVngham  y.  Deyeir, 
2  Johns,  189 ;  Boeekrane  y.  Van  Antwerp,  4  id  228 ;  BUmcliaTd  y.  Biddeg.  7  nt 
198;  and  see  Beed  y.  OiUet,  12  id.  296;  X<wfo  y.  Smith,  10  id.  250;  Wheder  y. 
Lampman,  14 id  481 ;  Oreen y.  Angd.  18  td  469;  Sprague  y.  Shed,  9  id  140; 
ChmeB  y.  MonUon,  8  Denio,  12s  MeAUieter  y.  Sexton,  4  £.  D.  Smith.  41),  nor  be 
examined  as  a  witness  unless  by  consent  {Perry  y.  Weyman,  1  Johns.  520 ; 
Lawrence  y.  Houghton,  5  td  129 ;  Coffb  y.  CurUee,  8  td  470).  He  cannot  find  the 
amount  of  damage  hfa  a  mere  estimate  {Sty  y.  OLeary,  2  £.  D.  Smith,  855 ; 
Fox  y.  Decker,  8  ttf.  150 ;  and  see  PrenUet  y.  Sprague,  1  Hilton,  428). 

g.  The  Judgment  should  specify  that  it  was  made  ^  on  hearing  the  proofs  and 
allegations**  \Sf<A^tn^  r,  Drigga,  2  CaL  96);  and  if  intelligible  wul  not  be 
yitlated  by  misspelling  {Jaekeon  y.  Browner,  7  Wend.  888).  Judgment  in  case 
of  "*  wilful  trespass  **  for  three  dollars,  with  **  treble  damages,*"  making  fiye 
dollars,  held  good  (Tifft  y.  Culver,  8  Hill,  180).  A  Judgment  "  for  damages 
with  costs  12.74,**  was  affirmed  on  appeal  (Slaman  y.  Buekiey,  29  Barb.  289). 

Aw  Section  186  of  the  Code  held  not  to  apply  to  Justices*  courts  {Psrkine  y. 
BieMmond,  17  How.  809).  On  a  trial  without  a  Juir,  the  Justice  may.  at  the 
dose  of  plaintiff's  case,  discharge  one  of  seyeral  defendants,  but  should  not  en- 
ter Judgment  until  the  trial  is  finished  {Moon  y.  Eldred,  8  Mill  104 ;  Fenn  y. 
lUnpeon,  4  £.  D.  Smith,  276).  On  a  suit  commenced  by  warrant  against  two, 
if  one  oiiiy  appears,  Judgment  cannot  be  giyen  against  both  {Biehards  y.  Wal^ 
tm,  12  Johns.  484).  Wnere  in  a  suit  by  summons  against  two,  one  only  ap- 
peared, and  without  authority  confessed  Judgment^ainst  both,  held  bindiug 
on  the  other  until  reyersed  {IngaSU  y.  Sprague,  10  Wend.  672). 
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a.  A  jndgment  where  the  Instloe  has  Jurisdictioii  caimot  he  attacked  collat- 
erally (Wesaon  v.  GTukmberMn,  8  Ck>m8.  881 ;  Bhnnian  y.  KO/if^  18  N.  Y.  856; 
Brmiey  ▼.  BrnHh,  %  Hill,  517 ;  Qrof  y.  QrmooUi,  1  De&io,  482). 

&  Although  it  be  yoldahle  for  irregularitieBf  it  will  uphold  a  Judgment  gireii 
upon  it  in  a  Buit  commenced  thereon  (jBumg^hny  y.  Bsnon^  23  Barb.  814). 

c  The  fact  that  a  lustice's  Judgment  on  which  an-  action  is  brought,  was  re- 
coyered  more  than  mx  years  before  suit  commenced,  is  no  cause  for  reyersing 
a  Judgment  giyen  upon  it,  where  the  defendant  did  not  appear  in  the  latter 
smt,  and  plead  the  statute  of  limitations  (Jbrnnphrty  y.  imon«,  28  Barb.  81Q. 

d.  A  Judgment  once  entered,  the  power  of  the  Justice  ceases ;  he  cannot  open 
or  alter  his  Judgment,  eyen  though  it  be  entered  by  inadyertence  for  a  wrong 
amount  (Hardy  y.  Bedye.  8  Abb.  108 ;  Scranfon  y.  Z^ty,  4  vL  21 ;  Oatmp  y.  SUW" 
art,  2  £.  D.  Smith,  89  \8perry  y.  Mmot,  1  mL  861 ;  The  Fsopls  y.  Deiaiuwn  dm. 
FieoM,  18  Wend.  656 ;  MeOuirUy  y.  Jtbrriek,  6  Wend.  240).  Belief  from  such  a 
Judgment  can  only  be  obtained  by  an  appeal  from  the  Judgment  (fioTineH  y. 
Cmidl,  I  Code  Bep.  N.  a  288). 

e.  JSmbU,  The  Judgment  of  a  Justice  recoyered  since  the  code  took  effect,  re- 
mains in  force  for  twenty  years  {lilieholB  y.  Atwood^  16  How.  475 ;  and  see  g  68^ 
poii,  and  note). 

/.  A  Justice's  judgment  Is  a  roedalit^  {Jamsi  y.  Smry,  16  Johns.  288 ;  WUher' 
vox  y.  AtereU,  0  Cow.  589).  Parol  eyidenoe  is  inadmissible  to  contradict  the 
docket  of  a  Justice  (SmUhy.  CompUm,  20  Barb.  262;  JViZm  y.  T&hnan,  8  id. 
694). 

g.  The  omission  of  a  Justice  of  the  peace  to  oertUy,  in  his  docket,  that  the 
amounts  appearing  by  such  books  to  be  due  on  the  Judgments  therein,  hay« 
not  been  paid,  to  his  knowledge ;  or  to  deposit  such  do(£et  with  the  clerk  of 
the  town,  on  his  remoying  therefirom,  will  not  afBsct  the  yalidity  of  the  Judg* 
ments  in  'the  docket,  or  yary  the  effect  of  the  same  as  eyidence,  the  statutes  re- 

guiring  him  to  do  so  being  merely  directory  {Humphrey  y.  Bnrwns,  28  Barb. 
iZ;Qir»lior6  y.  Huyek,  6  Barb.  588). 

h.  Payment  or  tender  of  a  Judgment,  the  Jud^ent  creditor  not  forbidding, 
may  be  made  to  the  Justice  {Dexter  y.  Briat,  16  Barb.  887). 

i.  Costs.— (Laws  1860,  p.  988 ;  1861,  p.  16.) 
Summons,        ........       15  cents. 

Warrant,  attachment,  or  transcript  of  Judgment,  .  •         .  25  '* 

A^toumment,  .  .  .  .  .  .  .  .       25  ** 

Subpoena,  including  all  the  names  inserted  therein,  . .  *  .  25  ^ 

Administering  an  oath,         .  .  .  .  •  •         5  *^ 

Filing  eyery  paper  necessary  to  be  filed,  .  •  •  .    5  ** 

Swearing  a  Jury,         .  .  .  .  .  .  .       25  " 

Swearing  a  constable,       .  •  .  .  .  .  .    5  *' 

Trial  of  an  issue  of  fiLct,  in  a  case  of  appearanoe  and  answer,      •       50  ** 

Entering  Judgment,         •  .  .  .  .  .  .  25  *' 

Takinjg  affldayit, 10  ** 

Drawing  any  bond,  .  .  .  .  .  ,  .  25  " 

Beceiying  and  entering  yerdict  of  Juiy,       .  •  .  .       25  ** 

Venire,       .  .  .  .  .  .  .  .  .  25  ** 

Drawing  affldayits,  applications  and  noUces,  where  required  by  law 

(per  folio),     .  .  .  .  .  ...         5  « 

Execution, .  .  .  .  .  .  .  .  .  25  •* 

For  the  renewal  of  the  same,  .  .  .  .  .       25  " 

For  making  a  return  to  an  appeal,        .  .  .  .  .2  dol'& 

A  warrant  Tor  the  apprehension  of  any  person  chaiged  with  any  yio- 

olation  of  the  laws  concerning  the  mtemsil  police  of  the  state,  or 

with  being  the  father  of  a  bastard,  ....       25  cents 

Indorsing  any  such  warrant  issued  firom  another  county,       .  .  25  ** 

A  summons  for  any  offence  relating  to  the  internal  police  of  the 

state,  or  in  case  of  any  proceedings  to  recoyer  the  posaeBsion  of 

'  land,  or  otherwise,  .  .  .  .  .  .  .       25  ** 
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For  drawing  a  record  of  oonTictton  for  contempts  and  other  special 
cases^  .  •  •  .  .50  cents. 

An  execution  upon  anj  such  conviction,     ... 

A  warrant  of  commitment  for  any  cause, 

For  a  precept  to  sunmion  a  jmy  m  special  cases,    . 

8weanng  such  juiy,         ...... 

H^uing  tlie  matter  concerning  which  a  Juiy  is  summoned, 

BeoeiTmg  and  entering  their  verdict,     .... 

For  a  view  of  premises  alleged  to  be  deserted, 

Hearing  an  application  for  a  commission  to  examine  witnesses, 

For  ererf  order  for  such  commission,  and  attending,  setUing  and 
oertifymg  interrogatories,  ....•• 

For  takmg  depositions  of  witnesses  upon  an  order  or  commission 
issued  by  some  court  in  this  or  a  foreign  state  or  territory  (per 
foUdX      • 5     « 

For  me^dng  the  necessaiy  return  and  certificates  thereto,  50     ** 

a.  Whenever  a  Jud^ent  shall  be  rendered  in  a  court  of  a  Justice  of  the 
peace,  in  civil  actions,  it  shall  be  with  costs  of  the  suit ;  but  the  whole  amount 
of  the  items  of  such  costs  to  be  included  in  the  entry  of  Judgment,  except 
charges  for  the  attendance  of  witnesses  from  another  county,  shall  not  in  any 
case  exceed  the  sum  of  five  dollars,  unless  such  suit  shall  tie  adjourned  more 
than  once  at  the  request  and  on  motion  of  the  party  against  whom  ludgment 
sball  be  finally  rendered,  and  in  such  case  the  costs  of  such  additional  ad- 
journment may  be  included  in  the  entry  of  Judgment  (Laws  1860,  p.  084,  §  2). 

&.  In  addition,  the  costs  of  a  commission  to  examine  a  foreign  witness  may 
be  taxed  in  the  Judgment  (LatD$  1841,  p.  112). 

e.  Execution. — ^The  execution  is  in  all  cases  to  be  returnable  in  sixty  days, 
the  provision  of  the  Revised  Statutes  refulatin^  the  time  for  returning  execu- 
tions firom  Justices'  courts  being  repealea  (Bander  v.  Burley^  15  Barb,  wi) ;  but 
it  is  no  sufficient  objection  to  an  execution  that  it  calls  for  its  return  **  within 
aixfy  dt^*  1^^^  ^'  BTtippSy  16  Barb.  685) ;  it  should  be  against  personal  prop- 
erty only  {Fisher  v.  Safford,  1  £.  D.  Smith,  612).  No  time  for  the  return  need 
be  insertea,  and  if  inserted,  may  be  treated  as  surplusage.  The  issuing  and 
renewal  of  an  execution  probably  ought  to  be  considered  the  same  thin^ ;  and 
neither  can  be  done  after  five  years  m>m  the  entiy  of  the  Judgment  (^h&rse  v. 
Oculd^  1  Eer.  285).  An  execution  issued  more  than  five  years  after  the  judg- 
ment was  rendered,  is  not  merely  irregular,  but  void  {Bates  v.  James^  8  Duer, 
45 ;  Mcrm  v.  Qould^  1  Keman,  2w).  May  an  alias  execution  issue  after  the 
expiration  of  five  years  ? 

d.  Alter  a  transcript  of  a  judgment  has  been  filed  in  the  office  of  the  county 
derk,  the  rules  which  sovem  the  issuing  execution  upon  it  (except  as  specially 

'  provided)  are  those  which  apply  to  the  common  pleas  (Oinoehio  v.  FHgari,  2 
Abb.  185).  An  attomey-at-liEiw  may  issue  an  execution  in  such  a  case  (SUmp- 
ftms  V.  J%^,  1  Code  R.  107). 

e.  **  If  anv  execution  issued  by  a  justice  of  the  peace,  or  a  Judgment  ren- 
dered bv  him,  be  not  satisfied,  it  may  from  time  to  time  be  renewed  by  said 
Justice,  by  an  endorsement  thereon  to  that  efiect,  signed  by  him,  and  dated 
when  the  same  shall  be  made.  If  anv  part  of  such  execution  has  been  satis- 
fied, the  endorsement  of  renewal  shall  express  the  sum  due  on  the  execution. 
Every  such  endorsement  shall  be  deemed  to  renew  the  execution  in  full  force 
in  all  respects  for  sixty  days  from  the  date  thereof"  (Laws  of  1857,  ch.  512,  § 
1),  and  all  laws  inconsistent  therewith  are  repealed  {Id.  %  2). 

/.  An  execution  mav  be  renewed  without  a  return  of  no  goods  endorsed 
thereon  (Wiekham  v.  AiilUry  12  Johns.  820) ;  and  this  without  any  written  re- 
turn, and  after  the  return  day,  and  repeatedly  ( Vieger  v.  Ward^  1  Wend.  551) ; 
and  in  The  People  v.  Hcpetm  (1  Denio,  674),  it  was  held  that  this  could  be  done 
after  a  sufficient  levy  upon  property  during  the  first  life  of  the  execution.  In 
that  case  the  execution  ran  out  on  the  5th  of  th6  month,  was  renewed  on  the 
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7th,  and  anew  kvy  made  up<m  the  itma  day  iipQii  the  flttsep^^  It  was 
also  repeated  hi  that  case,  that  a  mere  lerj  k  not  a  Batisfibction  of  a  Jodim&ent 
(See  Ohxpman  y.  FuU&r,  7  Barb.  70). 

a.  An  execati<m  on  a  JoBtioe's  Judgment,  iasned  after  the  death  of  plahitiff, 
by  persons  ^peariiig  to  have  no  hiterest  hi  the  matter,  is  a  nollity  0elUn{fer 

b,  A  mandamns  lies  to  compel  the  issnhig  an  ezecation  (I^  Fsopk  y.  Okrk 
cf  M<miM  Court,  8  Abb.  809). 

a  A  constable  havhig  returned  an  execution  eatlafled  by  Bale»  cmmot  after> 
wards  annul  thai  return  by  a  mpplementafy  hidoTBement  on  tike  ezeeutton 

dL  Ck>nteinpti.— A  Justice  may  punish  for  contempt  for  not  attending  as  a 
Jivor  (EoUfifU  y.  Oorham,  26  Barb.  586). 

e.  The  application  for  an  attachment  against  a  witness  for  non-attendanoe  may 
be  based  on  an  oral  oath  toUhotU  tmiing  {Baker  y.  WiOikam^  12  Barb.  627). 

/.  A  justice  of  the  peace  may  punish  a  deftoltlng  witness  or  Juzor,  after  tba 
mit  hi  whkh  the  defiinlt  oocorred  is  teimlnafted  {jmbttk^r.Qmimm^^  K.  T. 
6B8).    HodeofprooeecQng.   (BeeM.) 
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Chaftbb  L 
Court  of  New  York  City. 

Ohafteb  U. 

« 

Justioef  Courts  in  New  York  City. 

The  tectioDS  in  this  and  ilie  preoeeding  chapter  of  this  title  (|&  65,  <)0),  bare 
keen  entirely  abrogated  by  subseqnent  laws.  The  Law  and  Practice  of  the 
JIaiine  and  Jnstiees*  [IHstrict]  Gonrts  in  the  city  of  New  York,  are  poblished 
A  a  onall  yolnme  by  the  pabusher  of  this  work. 

Chapteb  IIL 
'  The  Juhticet?  Courts  of  Cities. 

%  67.  [60]    Jurisdiction. 

The  joBticee'  courts  of  cities  shall  haye  jurisdictioii  in  the  fol- 
lowing cases,  and  no  other : — 

1.  In  actions  similar  to  those  in  whicli  justices  of  the  peace 
have  jarisdiction,  as  provided  by  sections  53  and  54. 

8.  In  an  action  upon  the  charter  or  by-laws  of  the  corpora* 
tioDs  of  their  respective  cities,  where  the  penalty  or  forfeiture 
ihall  not  exceed  one  hundred  dollars. 

Ohafteb  IV. 

General  Provisions. 

1 68.  [61.]  (AmM  1849, 1851.)  Seetions  55  and  64  appUoa^ 
cie  to  this  title. 
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The  provisions  of  sections  55  to  64,  both  inclusive,  relating 
to  forms  of  action,  to  pleadings,  to  the  times  of  commencing 
actions,  to  the  rules  of  evidence,  to  filing  and  docketing  tran- 
scripts of  judgments,  to  their  effect  and  the  mode  of  enforcing 
them,  and  to  proceedings  where  title  to  real  property  shall 
come  in  question,  shall  apply  to  the  courts  embraced  in  this 
title ;  except  that  after  the  discontinuance  of  the  actions  in  the 
interior  court,  upon  an  answer  of  title,  the  new  action  may  be 
brought  either  in  the  supreme  court,  or  in  any  other  court  hav- 
ing jurisdiction  thereof ;  and  except,  also,  that  in  the  city  and 
county  of  Kew  York,  a  judgment  for  twenty-five  dollars  or  over, 
exclusive  of  costs,  the  transcript  whereof  is  docketed  in  the 
office  of  the  clerk  of  that  county,  shall  have  the  same  effect  as 
a  lien  and  be  enforced  in  the  same  manner  as,  and  be  deemed, 
a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York. 

^^^  • 

a.  The  lustice  is  bound  to  give  a  transcript  on  demand  to  any  party  interest- 
ed in  the  Judgment,  and  on  being  paid  for  such  transcript  (Laws  1841,  p.  114). 
If  he  refuses,  a  mandamus  will  lie  to  compel  the  deUvery  of  the  transcript 
(8  Cow.  133).  The  filing  a  transcript  deprives  the  justice  of  any  Airther  con- 
trol over  the  Judgment  {Be  ShotU^  2  CSow.  506).  The  transcript  mav  be  made 
after  the  expiration  of  the  justice's  term  of  oflBloe  {Ma/ywsm  v.  iTwrnptoT^  8 
Wend.  "SOS) ;  and  it  need  not  show  jurisdiction  on  its  fiu»  {Jaekacm  v.  Imoland^ 
6  Wend.  666 ;  Jacktcm  y.  JanM,  0  Cow.  182 ;  10  Cow.  238). 

h.  After  a  Judgment  in  any  county  court  of  one  county,  if  an  execution  be 
issued  into  another  county  before  any  transcript  filed  in  uat  coun^^,  the  court 
may  order  a  transcript  to  be  filed  nurie  pro  tunc  {Both  v.  Schhss,  6  Barb.  380). 

0.  It  is  not  necessary  that  a  transcript  from  a  justice  of  the  peace  of  a  Juag- 
ment  rendered  by  him,  should  show  the  proceeding  to  gi^  him  Jurisdiction 
to  render  a  valid  judgment,  in  order  to  authorize  it  to  m  filed  and  docketed. 
It  is,  for  that  purpose,  primarfade  evidence  that  the  lustice  had  Jurisdiction  to 
render  the  Judgment  (Diekinaon  v.  8mWi,  25  Barb.  102). 

d.  The  statute  of  1840,  ch.  886,  relating  to  the  docketing  of  Judgments,  is 
directory.  An  error  in  the  statement,  of  date,  amount,  &c.,  which  would  be 
amendable  by  the  court  in  which  the  judgment  was  rendered,  will  not  vitiate 
the  Hen  of  the  judgment  as  i^inst  persons  not  actuaUy  misled  or  prejudiced 
thereby  {Sean  v.  Bamham^  Vt  N.  Y.  445). 

e.  The  lien  of  a  Justices*  Judgment,  of  which  a  transcript  was  filed  and 
docketed  with  the  county  clerk,  pursuant  to  2  R  S.  247,  §  128,  continued  a  lien 
against  the  defendant  for  twenty  years,  and  against  purchasers  in  good  faith 
and  subsequent  incumbrancers  for  ten  years  (TvaZfer»ur«  v.  WestoveVy  4  Keman, 
16).  And  so  of  Judgments  recovered  since  the  code  took  effect  {Nichols  v.  AtU 
tDood,  16  How.  475 ;  Young  v.  Beimer,  4  Barb.  442 ;  GeUer  v.  Hoyt,  7  How.  265). 

/.  After  filing  transcripts  of  Judgments  of  a  Justice^s  court,  the  county  court 
has  such  a  control  over  the  Judgments  as  to  enable  it  to  order  set-off  bietween 
them  IHayden  v.  MeJDermoit,  9  Abb.  14 ;  and  see  Lyon  v.  Manly ^  18  How.  267 ; 
10  Abb.  337 ;  32  Barb.  61),  but  cannot  vacate  the  Judgment  on  motion  {Martin 
V.  Mayor  of  N.  T.,  20  How.  86). 

g.  Filmg  transcripts  for  less  than  $25 :  see  Candee  v.  OuruUitheimer^  17  How. 
434 ;  8  Abb.  435 ;  disapproved,  VuUm  v.  Whitehead,  2  EOlton,  696 ;  Butta  v. 
Dickinson,  12  Abb.  60 ;  Anon.  82  Barb.  20t 
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PART     II; 

OP  CIVIL  AcnoNa* 
TITLE  L 

Form  of  CfivU  Actions. 

Eacnos  89.  Distinction  between  actions  at  law  and  salts  in  eqnlty,  abotUhed. 

70.  Parties,  how  designated. 

71.  Actions  on  judgments. 

72.  Feigned  issues  abolislied. 

§  69.  [62.]  (Am'd  1849.)  Distinction  between  actions  at 
law  and  suits  in  equity^  dboUshed. 

The  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  there  Bhall  be  in  this  State,  hereafter,  but 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be  denom- 
inated a  civil  action.  * 

A.  Tlie  effect  of  tliis  section  lias  been  much  discussed.    See  note  in  the  8d. 
edition  of  this  worlc  where  the  decisigns  and  dicta  are  collected.    To  these  add 


GauUiY,  Aueler,  22  N.' Y.  228;  JV:  f.  lee  Co.  v.  JST,  WisU  Ina.  Co\  28  N.'t/857; 
12  Abb.  414). 

§  70.  [63.]  (Am'd  1849.)    Parties  how  designated. 
In  such  action,  the  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 

§  71.  [64.]  Actions  on  Judgments. 

No  action  shall  be  bronght  upon  a  judgment  rendered  in 
any  court  of  this  State,  except  a  court  of  a  justice  of  the  peace, 


*  This  title  does  not  cover  all  the  subjects  wliich  this  part  of  the  code  eoi" 
braces  {The  BeopU  v.  BhaienarU^  9  How.  807). 
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between  the  same  parties,  without  leare  of  the  court  for  good 
cause  shown,  on  notice  to  the  adverse  party ;  and  no  action  on 
a  judgment  rendered  hj  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgment  is  or  shall  have  been  lost  or  destroyed. 

a.  An  action  cannot  be  bronght  upon  a  Judgment  rendered  in  a  ^Ustrict 
court,  or  the  marine  court  of  the  city  of  New  York,  ^itM^a  thi  mwu  partim^ 
without  leave  of  the  court  {Tkompmm  v.  Stutphen,  3  B.  D.  Smith,  527 ;  MiiU  v. 
W%n9lcw^  u2. 18 ;  8  Code  R  44).  But  an  executor  or  administrator  of  a  de- 
ceased Judgment  creditCM:  {JVhUttr  v.  Dakin^  12  How.  687),  or  a  bona-fidi  as- 
signee of  a  Judgment  may  sue  upon  the  Judgment  without  leave  (T^fffU  y. 
Braitud,  1  Abb.  84;  S.  ti.,  4  Duer,  607 ;  Ac^Twr  y.  Bome^  2  Hilton,  00);  and  an 
action  in  the  nature  of  a  creditor's  bUl  may  be  brought  without  the  leave  of 
the  court  first  obtained  iCamny,  Doughty,  \2  How.  457;  QiiaA  v.  KudBr,  3 
Sand.  281 ;  8  Code  R  205 ;  Dwthttm  v.  AieAo/j<m,  2  Sand.  686).  Where  a  Jus- 
tice's Judgment  is  docketed  in  the  coun^  court,  no  action  can  be  brought 
thereon  without  leave  of  the  county  court  (Xfon  v.  ManUjf^  82  Baib.  51 ;  10 
Abb.  887 ;  18  How.  267).  A  defendant  may,  without  leave  of  the  court,  by 
answer,  and  as  a  set-off  or  countei^laim,  rely  on  a  Judgment  in  his  &vor  against 
the  idaintiff  (TTf/i^  v.  Etn$haw,  8  Boew.  625),  espedaUy  if  he  be  an  assignee  of 
the  Judgment  {Clark  v.  Story,  29  Barb.  295). 

6.  In  an  action  in  a  Justice's  court  on  a  Judgment,  the  complaint  showed 
that  the  Judgment  had  been  dodceted  with  the  county  derk.  The  answer 
was  that  the  action  could  not  be  maintained,  because  no  action  could  be  main- 
tained on  a  Judgment  of  the  county  court,  held  a  sufficient  statement  of  the 
otjection  that  leave  of  the  court  was  necessair  (Lydn  y.  MamUy,  10  Ablx  887 ; 
82  Barb.  51 ;  18  How.  267). 

e.  No  action  can  be  maintained  on  a  Judgment  for  want  of  an  answer 
obtained  on  a  service  of  the  summons  by  publication  (/brc«  y.  Oower^  28  How. 
294 ;  AaiM  y.  Cooifc,  8  GaL  449 ;  and  see  FUIb  y.  Andertim,  88  Barbw  71;  12 
Abb.  8). 

d.  This  section  applies  to  Judgments  rendered  before  the  code  took  eSbd 
{Fmeh  y.  Cbrpenter,  6  Abb.  225). 

«.  The  proper  remedy,  where  an  action  is  brought  upon  a  Judgment  without 
leave,  in  a  case  where  leave  is  necessary,  is  by  motion  to  set  aside  the  sum- 
mons and  complaint  {Id)  On  such  a  motion,  leave  to  sue  should  not  be 
granted  nunc  pro  tunc^  but  the  plaintiff  should  be  left  to  a  motion.  {Id)  In 
uiat  case,  the  order  was  that  the  motion  to  set  aMde  the  summons  and  com- 

Slaint  should  be  granted  with  costs,  unless  the  plaintiff  should,  within  twenty 
ays,  give  notice  of  a  motion  for  leave  to  bring  the  action  nunc  pro  tunc;  and 
if  such  notice  was  given,  then  all  proceedings  of  both  i^arties  to  be  stayed  un- 
til the  decision  of  such  motion. 

f.  As  to  actions  on  judgments  against  ioint-stock  companies  or  associations, 
it  Is  provided  fLaws  1858,  p.  288)  uat  after  Judgment  obtained  against  any 
sudHointpStocK  company  or  association,  and  execution  thereon  returned  un- 
satisfied in  whole  or  in  part,  suits  may  be  brougnt  against  any  or  all  of  the 
shareholders  or  associates  individually,  as  now  provided  by  law ;  but  no  more 
than  one  suit  shall  be  brought  against  said  shareholders  at  any  one  time,  nor 
until  the  same  shall  have  teen  <&termined,  and  execution  issued  and  returned 
UTisatisfled  in  whole  or  in  part    No  death,  removal,  resignation  of  officers  or 
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Bhureholdera,  or  sale  or  transfer  of  stock,  shall  work  a  dissolution  of  anj  sacb 
lointstock  company  or  association,  as  against  the  parties  so  suing  or  being  sued 
Dj  such  company,  or  as  against  any  creditor  or  person  haying  any  demand 
against  such  company  at  tne(|time  of  any  such  aeath,  removal,  resignation, 
sale,  or  transfer.  The  members  ofajdnt  stock  company  cannot  be  sifed  as 
sadi,  until  after  suit  against  the  companT  as  prescribed  by  statute,  and  a  Judg- 
ment and  an  execution  returned  unsatufled  (Bobim  y.  W^  26  Barlx  15 : 
YmdtMU  y.  Garmm,  8,  Abb.  8flX 

§73.  [65.]  Emsling  9uit8.    Feigned  i9mie^  iAoUahed. 

Feigned  isenas  are  a1>oIJBbed ;  and  ioBtead  lihereof,  in  the 
eases  where  the  power  now  exists  to  order  a  feigned  issue,  or 
when  a  question  of  fact,  not  put  in  issne  by  the  pleadings,  is  to 
be  tried  by  a  jury,  an  order  fbr  the  trial  may  be  made,  stating 
distinctly  and  plainly  the  qaesti(Hi  of  fact  to  be  tried  ;  and  such 
order  shall  be  the  only  authority  necessary  fbr  a  trial. 

a.  An  order  for  the  trial  of  a  Question  of  flict  tnr  ajuiy  must  be  made  before 
the  cause  has  been  actually  tried  by  tiie  court  {(fBnm  y.  Bow9y  10  Abb.  lOS). 
&mM$^  the  motion  for  the  order  cannot  be  made  after  ten  days  after  issue 
Joioed,  but  the  court  may,  of  ita  own  motion,  at  any  time  before  an  acUuil 
trial  haa  been  had,  order  a  trial  by  Jury  (i<{.,  and  l&le  88).  And  where  an 
actfon  properly  triable  by  the  court  ynthout  a  lury  was  regularly  brought  to 
trial  and  tried  by  the  court,  it  was  held  that  Oie  court  could  not,  after  aU 
the  eyidence  was  closed  and  the  case  submitted,  order  a  trial  of  a  question  of 
hgX  t^  a  Jury.    The  Judge  must  determine  the  whole  casei    ifiL) 

&  In  the  cases  mentioned  in  g  258,  po$t^  no  issues  can  be  ftam^  pursuant.to 
this  aactioii.  This  section  has  no  apnlication  to  an  action  for  diyorce  from 
the  marriage  contract,  on  the  grouna  of  adultery,  in  which  an  issue  of  flM?t  is 
nised  by  the  pleadings;  it  has  no  more  application  to  such  an  action  than  to 
an  action  fas  the  recoyery  of  money  only  (^rker  y.  Fiirher^  8  Abb.  478). 

CL  The  former  practice  on  feigned  issues  examined  by  WHlard,  Justice.  iSMf 
▼.XMi«ftt(126aib.888). 
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TITLE    n. 
Time  qf  commencing  civU  actions.* 

CoAPTiB  L  Actions  generaUj. 

IL  For  the  recovery  of  real  property. 

HL  Other  than  for  the  reco  very  of  nal  property. 

lY.  General  proyisions. 

Chapter  L 

Time  of  commencing  actions  in  general. 

Secsioif  78.    Repeal  of  existing  limitations 

74    Time  for  commencing  actions,  &c 

§  73.  [66.]  (Am'd  1849.)    Hepeal  of  existing  limitations. 

The  provisionB  contained  in  the  chapter  of  the  revised  stat- 
utes, entitled  ^^  Of  actions  aild  the  times  of  commencing  them," 


*  a.  In  computing  the  time  within  which  an  action  is  to  be  commenced,  the 
day  on  which  the  right  of  action  accrued  is  to  be  excluded  {McQra/io  y. 
WaUcer,  2  HUton,  404). 

h.  There  is  no  statutory  limitation  of  the  time  within  which  a  mandamus 
may  be  obtained  {The  PiopU  v.  8upervUon  cf  WChester,  12  Barb.  446). 

G.  As  ta  the  limitation  contained  in  the  ^  Act  to  proyide  for  the  incorpora- 
tion of  Insurance  companies/'  see  Howard  y.  Franmn  I'M,  Co.^  9  How.  45. 

d  The  right  of  action  for  non-acceptance  of  a  bill  of  exchange,  accrues  from 
the  non-acceptance  {^Whitehead  y.  Walker,  0  M.  &  W.  508). 

e.  The  period  which  elapses  between  the  death  of  a  person,  and  the  grant- 
ing of  letters  testamentary  on  his  estate,  not,  howeyer,  exceeding  six  months, 
and  the  period  of  six  months  after  such  letters  are  granted,  are  not  part  of  the 
period  of  limitation  (Ooddington  y.  CanHey,  2  Hilton,  528). 

/.  In  an  action  against  suryiying  partners  and  the  administrators  of  the  de- 
ceased partner,  the  eighteen  monuis  which  elapsed  after  the  death  of  their  in- 
testate, is  not  as  against  the  defendant^  the  administrators  to  be  taken  into 
account  as  part  oithe  period  of  limitation  {Barker  y.  Jackson,  16  Barb.  84). 

g.  For  money  receiyed  by  a  sheriff  in  an  action  to  foreclose*  a  mortgas^e  or 
for  partition,  the  cause  of  action  begins  to  run  when  the  sale  is  perfected  (Fan 
mst  y.  Lott,  16  Abb.  180 ;  Van  Tassel  y.  Van  Tassel,  81  Barb.  439). 

h.  The  cause  of  action  against  a  foreign  &ctor  for  money  receiyed  by  him, 
does  not  accrue  until  a  demand  of  payment  or  instructions  to  remit  (Wdlden 
V.  Grafts,  2  Abb.  801). 

tL  Where  a  note  is  made  in  a  foreign  state,  by  residents  of  such  state,  paya^ 
ble  to  residents  of  this  state,  the  cause  of  action  on  such  note  does  not  accrue 
until  the  makers  come  into  this  state  (Carpenter  y.  WeUs,  21  Barb.  598). 

f.  A  cause  of  action  for  extra  work,  accrues  when  said  work  was  completed 
&  and  Lkerpool  Maa  Ship  Oo,^  5  Bosw.,  226). 


i.  Acaiu 
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are  repealed ;  and  the  provisions  of  this  title  are  substituted  in 
their  stead.  This  title  shall  not  extend  to  actions  already  com- 
menced, or  to  cases  where  the  right  of  action  has  already  ac- 


o.  The  caiifle  of  action  of  one  in  possession  of  land  under  an  erroneous  deed 
which  he  has  an  equitable  right  to  have  corrected,  does  not  accrue  until  an  at- 
tempt is  made  to  disturb  his  possession,  founded  on  the  error  in  the  deed 
{SarUettY,  Jttdd,  23  Barb.  268). 

ft.  The  equitable  right  to  an  action  a|B;ain8t  the  estate  of  a  deceased  partner 
of  a  firm,  where  the  surviving  partner  is  solvent  at  the  time  of  the  death  and 
then  becomes  insolvent,  accrues  at  the  time  the  survivor  becomes  insolvent, 
and  the  period  of  limitation  is  ten  years  {Bloodgood  v.  Bruen,  8  N.  Y.  862). 

e.  Between  pledgor  and  pledgee,  a  cause  of  action  for  an  accoimting  and 
Tedemption  of  a  pledge  accrues,  and  the  statute  of  limitations  attaches  at  the 
time  when  the  pledgor  is  entitled  to  redeem  the  pledge  {Roberts  y.  Sykea^  8 
Abb.  345 ;  80  Barb.  173). 

(2.  In  an  action  by  a  subsequent  indorser  against  prior  Indorsers  to  recover 
the  amount  paid  by  him  to  take  up  the  note,  the  cause  of  action  accrues  at 
the  time  of  paying  the  money  not  when  the  note  fell  due  {Bark&r  v.  Castidy^ 
16  Barb.  177). 

e,  A  promissory  note  given  in  the  form  of  premium  note  as  and  for  capital 
stock  note  in  organizing  a  mutual  insurance  company  is  payable  on  (demand, 
and  the  statute  of  limitations  begins  to  run  from  its  date  {Eowland  v.  Edmonds^ 
23  How.  152 :  24  N.  Y.  307 ;  reversing,  33  Barb.  433 ;  and  see  -»?«  v.  Yates,  38 
Barb.  627 ;  Mmoland  y.  CuykendaU,  40  Barb.  320 ;  Colgate  v.  Buckingham,  39 
Barb.  177). 

/.  The  cause  of  action  by  a  surety  against  his  principal  for  money  paid  for 
him,  accrues  when  the  payment  is  actuaUy  made  {Elwood  y.  Du^endoTf,  5 
Barb.  398). 

g.  A  cause  of  action  cannot  accrue  until  thei'e  is  in  existence  some  one  ca- 
ndle of  suing  or  at  least  some  one  to  be  sued  USucldin  y.  Ford^  6  Barb.  393). 
Thus,  where  A.  received  money  due  the  estate  oi  B.  after  the  death  of  B.,  and 
before  letters  of  administration  of  his  estate  issued,  held  in  an  action  by  C.  the 
administrator  of  B.,  to  recover  such  money  of  A.,  that  the  statute  did  not 
commence  to  run  until  letters  of  administration  issued  to  C.  {id.) 

A.  In  an  action  against  joint  debtors  commenced  by  service  of  the  summons 
on  some  only  of  the  defendants  before  the  statute  limitation  has  expired,  a 
defendant  not  served  until  after  such  limitation  has  expired  cannot  avail 
himself  of  the  sUtutes  as  a  defence  {Whites  B'k  of  Buff  ah  y.  Ward,  35  Barb; 
637). 

i  An  executor  cited  to  account  before  a  surrogate,  may  avail  himself  of  the 
statute  of  limitations  in  bar  of  any  claim  presented  agamst  the  estate,  in  the 
same  manner  as  in  a  suit  at  law  or  in  equity,  upon  such  claim.  A  devise  of 
real  estate  to  an  executor  for  the  payment  of  debts  generally,  not  specifying 
particular  debts,  or  a  known  interest  given  to  an  executor  for  that  purpose, 
does  not  prevent  the  running  of  the  statute  of  limitations  against  debts  which 
were  due  prior  to  the  decease  of  the  testator  {Martin  v.  Qage,  5  Selden,  898). 

A.  The  provisions  of  the  Revised  Statutes  barring  any  action  against  the 
estate  of  a  deceased  person,  not  sued  for  within  six  months  after  its  rejection 
by  the  executor,  Ac.,  applies  to  proceedings  before  the  surrogate  as  well  as 
actions  at  law  {BarsalovM  case,  4  Abb.  135). 

L  A  foreign  corporation  sued  in  this  State  cannot  avail  itself  of  the  statute 
of  lunitations  (OlcoU  v.  Tioga  R  R  Co.,  20  N.  Y.  210,  reversing  a  c.  26  Barb. 
147,  and  see  Thompson  y.  Tioga  R  R.  Co.,  36  Barb.  79). 

m.  The  courts  of  this  State  do  not  notice  the  statutes  of  limitation  of  other 
States  {Carpenter  y.  Wells,  21  Barb.  595). 
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crned ;  but  the  statates  now  ia  force  shall  be  applicable  to 
fiuch  cases,  according  to  the  subject  of  the  action,  and  withoat 
regard  to  the  form* 

a.  A  right  of  dower  which  accraed  prior  to  the  BeviBed  Statatee  taking  ef- 
fect, is  not  affected  by  them  {Btmoari  v.  8mUh^  14  Abb.  75 ;  eoritra^  Breioiter  y. 
BretDster^  83  Barb.  4^).  llie  code  does  not  applj  to  causes  ef  action  alieady 
accrued  {Oim  Ckne  Mut  Ins,  Co,  y.  HofrrM,  20  Barb.  298). 

h.  Where  a  right  of  action  had  accrued  preyious  to  the  code,  and  the  debtor 
after  the  debt  beeame  due  departed  from  the  State,  and  resided  out  of  it  for 
different  periods  during  a  series  of  years,  the  sucoessiye  absences  are  to  be 
aggregated  in  computing  the  time,  for  the  purpose  of  ascertaining  whether  the 
demand  is  bured  by  the  statute  (Berrim  y.  WfigTU^  26  Barb.  206 ;  see  pott^ 
§  100,  and  note). 

e.  The  presumption  of  payment,  arising  un^er  the  statute  of  limitations, 
from  lapse  of  time,  is  not  that  the  payment  was  made  at  the  expiration  of  the 
time  fixed  by  the  statute  as  a  bar,  but  at  some  prior  indefinite  time,  or  when 
the  oblation  became  due  {MivrUn  y.  Gage^  6  ^Iden,  398 ;  eeeJf.T,  L^e  Ins, 
Co,  y.  Covert,  29  Barb.  486). 

Bee  section  110,  and  note;  and  TToMly.  TTmkZ,  26  Barb.  856. 


§  74:  [67.]  (Am'd  1849,  1861.)  Period  of  limiuaion,  an- 
swer, (&G. 

Civil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title,  after  the  cause  of  action  shall  have  ac- 
crued, except  where,  in  special  cases,  a  different  limitation  is 
prescribed  by  statute,  and  in  the  cases  mentioned  in  section 
seventy-three. 

But  the  objection  that  the  action  was  not  commenced  with- 
in the  time  limited,  can  only  be  taken  by  answer. 

d  There  is  no  rule  of  law  fixing  the  period  within  which  a  man  may  dis- 
cover that  a  writing  does  not  express  ue  contract  which  he  supposes  it  to 
contain,  and  which  bars  him  of  relief  for  delay  in  asserting  his  rights,  other 
than  that  contained  in  the  statute  of  limitations  (Bidwell  v.  Astor  Mut  Ins. 
Co,,  16  N.  Y,  263). 

e.  Where  it  appears  on  the  ihce  of  the  compliunt  that  the  cause  of  action  ia 
barred  by  lapse  of  timej  the  defendant  cannot  demur ;  he  can  avail  himself  of 
the  statute  bar  only  by  answer ;  and  this,  whether  the  cause  of  action  be  of  a 
legal  rr  equitable  nature  {Sands  v.  8t  John,  86  Barb.  628 ;  23  How.  140 ;  Voor- 
TUes  v.  VoorUeSy  24  Barb.  150 ;  FsOers  v.  Le6, 2  Barb.  488),  and  whether  it  arose 
prior  to,  or  since  the  code,  took  effect  {SiMoari  v.  SmiUi,  14  Abb.  75 ;  LefferU  v. 
SoOUUr,  10  How.  383). 

/.  The  same  rule  applies  in  proceedings  before  a  surrogate  {Van  Ykek  y. 
Burroughs^  6  Barb.  341). 
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Chaiteb  IL 
Tims  of  eommeficing  actiona/or  the  recovery  of  reoH  property. 

BBcmorTS^    When  the  people  will  not  sua 

76b    When  acti<Hi  cannot  be  brought  by  grantee  from  the  Btate. 

77.  When  acUons  by  the  people  or  their  grantees,  to  be  brought 

withm  twenty  years. 

78.  Bei^  within  twenty  years,  when  necessary. 

79.  Seisin  within  t^eatj  years,  when  necessary  in  action  or  de^ 

fence  founded  on  tiue,  &c. 

80.  Ajction  after  entry,  as  right  of  entry. 

81.  Possession,  when  presumed.    Occupation  when  deemed  un- 

der legal  title. 

83.  Occupation  under  written  instrument,  && 

83.  Adverse  possession,  under  written  instrument,  &c. 

84  Premises  actually  occupied,  held  adversely. 

85.  Adverse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  advene  poasesaion. 

87.  Descent  cast    Effect  of. 

88.  Persons  under  disability. 

§  75.     When  the  people  wiU  not  ev^. 

The  people  of  this  State  will  not  sue  any  person  for  or  in 
respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless, 

1.  Sach  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding  for  the  same,  shall  be 
commenced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profite  of  such  real  property,  or  of  some 
part  thereof,  witliin  the  space  of  forty  years. 

See  PBopU  V.  Bmimdaer^  8  Barb.  180 ;  PeapU  v.  LMnffsUm^  £1, 254 ;  People  v. 
ArnM,  4  Corns.  608. 

§  76.  When  action  oannof  he  hroughthy  grantee  from  the 
j^ate. 

No  action  shall  be  brought  for,  or  in  respect  to,  real  prop- 
erty, by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  tlie  people  of  this  State,  unless  the  same  might 
have  been  commenced  by  the  people,  as  herein  specified,  in 
case  such  patent  or  grant  had  not  been  issued  or  made. 
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§  77.  When  actions  hy  the  people  or  their  grantees^  to  le 
hrougM  vnthin  twenty  years. 

When  lettera  patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  determination  of  a  competent 
court,  rendered  upon  an  allegation  of  a  fraudulent  suggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a 
material  fact,  or  wrongful  detaining,  or  defective  title,  in  such 
case  an  action  for  the  recovery  of  the  premises  so  conveyed 
may  be  brought  either  by  the  people  of  this  State,  or  by  any 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs 
or  assigns,  within  twenty  years  after  such  determination  was 
made,  but  not  after  that  period. 

§  78.    Seisin  within  twenty  years^  when  necessary. 

No  action  for  the  recovery  of  real  property,  or  for  the  recov* 
ery  of  the  possession  thereof,  shall  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  such  action. 

§  79.  Seisin  within  twenty  years^  when  neoessoflry  in  action 
or  defsTice  fov/nded  on  title. 

No  cause  of  action  or  defence  to  an  action  founded  upon  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that  the  person  prosecuting 
the  action,  or  making  the  defence,  or  under  whose  title  the 
action  is  prosecuted  or  the  defence  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person,  was  seized  or  possessed 
of  the  premises  in  question,  within  twenty  years  before  the 
committing  of  the  act  in  respect  to  which  such  action  is  pro- 
secuted or  defence  made. 


§  80.    Acti<m  after  entry  or  right  of  entry. 

Ko  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid 
as  a  claini,  unless  an  action  be  commenced  thereupon  within 
one  year  after  the  making  of  such  entry,  and  within  twenty 
years  from  the  time  when  the  right  to  make  such  entry  de- 
scended or  accrued. 
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§  81.  Possession  presumed.  Occupation^  when  deemed 
under  legal  title. 

In  6 very  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ;  and  the  occupation  of  such  prem* 
ises  by  any  other  person,  shall  be  deemed  to  have  been  under 
and  in  subordination  to  the  legal  title,  unless  it  appear  that 
such  premises  have  been  held  and  possessed  adversely  to  such 
legal  title,  for  twenty  years  before  the  commencement  of  snch 
action. 


§  82.     Occupation  under  written  instrument. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  premises  under 
claim  of  title,  exclusive  of  any  other  right,  founding  snch  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  prem- 
ises in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court,  and  that  there  has  been  a  continued  occupation  and  pos- 
session of  the  premises  included  in  such  instrument,  decree,  or 
judgment,  or  of  some  part  of  such  premises,  under  such  claim, 
for  twenty  years, — the  premises  so  included  shall  be  deemed 
to  haye  been  held  adversely  ;  except  that  where  the  premises 
so  included  consist  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of 
the  same  tract. 


§  83.  Adverse  possession. 

For  the  purpose  of  censtituting  an  adverse  possession,  by 
any  person  claiming  a  title  founded  upon  a  written  instrument, 
or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases : — 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

2.  Wliere  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel  or  of  fencing  timber,  for  the  purposes  of  husband- 
ry, or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
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left  not  cleared  or  not  inclosed,  according  to  the  nsnal  coarse 
and  custom  of  the  adjoining  coojitry,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

a.  A  coipoTBtion  maj  claim  title  hy  adyene  poasesBlon,  the  flame  as  indirld* 
Tuls  {JMie  y.  Sedffwiok,  86  Barb.  810),  and  twenty  yean'  ezduaiYe  posBessioa 
by  a  corporation  under  a  claim  of  title,  will  raise  the  presumption  of  a  yaUd 
title.    {li) 

b.  An  alien  may  defend  his  possession  as  against  one  showinfftitle,  by  showiitg 
an  adyerse  possession  of  twenty  years  (Ooma^  y.  .fiuMsB,  83  Barb.  268). 

c  An  adyerse  possession  not  founded  on  any  written  instrument,  extends  on^ 
to  the  land  fenced,  cultiyated  or  improved  {Acker  y.  Van  VaOoenburgh^  29  Bara 
810). 

d.  An  adyerae  poeseflrion  commenced  in  the  life  time  of  the  ancestor,  ooq- 
tinnes  to  run  against  his  heir,  although  the  heir  may  be  under  disability  (BdAer 
V.  Van  raUmburgh,  20  Barb.  810). 

A  A  general  assertion  of  ownership  irrespectiye  of  any  particular  titie,  will 
constitute  an  adverse  possession  {Orary  y.  Ooodmany  22  N.  T.  170 ;  and  see 
MOery.  G'aricNsX;, 8 Barb.  198 ;  Boek&rr.  Van  Fa/Jtwi5tf fyA, 20 Barb. 819 ; I'M 
V.  FUh,  89  Barb.  518). 


§  84.  Premises  aciuaJlif  occupied  held  advenehf. 

Where  it  shall  appear  that  there  has  been  an  actual  contin* 
ned  occupation  of  premises,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  the  premises  so  actually  occupied,  and 
no  other, .shall  be  deemed  to  have  been  held  adversely. 

§  85.  Adverse poeeesiion  under  claim  not  vrritten. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cftses  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosore ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

See  MEOer  v.  Oarlock,  8  Barb.  168. 

§  86.  Relation  of  landlord  and  tenant. 

Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord,  until  the  expiration 
*of  twenty  years  from  the  termination  of  the  tenancy;  or, 
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where  there  has  been  no  written  lease,  until  the  expiration  of 
twenty  years  from  the  time  of  the  last  payment  of  rent ;  not- 
wimstanding  that  such  tenant  may  have  acquired  another  title, 
or  may  have  claimed  to  hold  adversely  to  his  landlord.  Bat 
such  presumptions  shall  not  be  made  after  the  periods  herein 
limited. 


§  87.  Descent  east. 

The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in 
consequence  of  the  death  of  a  persoq  in  possession  of  such 
property. 

§  88.  Peri&na  under  disabilities. 

If  a  person  entitled  to  commence  any  action  for  the  recorery 
of  real  property,  or  to  make  an  entry  or  defence  founded  on  the 
title*  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue 
either, — 

1.  Within  the  age  of  twenty-one  years ;  or,     . 

2.  Insane ;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  up- 
on conviction  of  a  criminal  offence  for  a  term  less  than  for 
life ;  or, 

4.  A  married  woman,-^ 

The  time  during  which  such  disability  shall  continue,  shall  not 
be  deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  action,  or  the  making  of  such  entry 
or  defence ;  but  such  action  may  be  commenced  or  entry  or 
defence  made  after  the  period  of  twenty  years,  and  within  ten 
years  after  the  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  sbaJl  die  under  such  disability ;  bat  such 
action  shal^not  be  commenced,  or  entry  or  defence  made,  after 
that  period. 
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Chapter  III. 

Time  of  commencing  actions  other  than  for  the  recovery  of 

real  property. 

Bscnos  89.  Limitation  prescribed. 

90.  Twenty  years. 

91.  Six  years. 

92.  Three  years. 
98.  Two  years. 

94.  One  year. 

95.  Action  upon  a  current  aoconnt 

96.  Action  for  penalties. 

97.  Action  for  other  relie£ 

98.  Action  by  the  people. 

§  89.  [69.]  (Am'd  1849.)    Periods  of  limitation  prescribed. 

The  periods  prescribed  in  section  71  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property,  shall 
be  as  follows : 


§  90.  [70.]  (Am'd  1849.)    Twenty  years. 
Within  twenty  years : 

1.  An  action  npon  a  jndgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  Territory  within  the 
United  States, 

2.  An  action  upon  a  sealed  instrument 

a.  This  section  applies  to  Judgments  of  the  marine  and  Justices'  courts 
(Delavan  r.  Florence,  9  Abb.  277  note), 

b.  Action  or  decree  of  a  surrogate  (see  1  Bradf.  Snr.  Rep.  4). 

e.  The  presumption  of  payment  of  a  judgment  obtained  before  the  revised 
statutes  took  effect,  is  rebutted  by  a  sheriff's  return  of  an  execution  partly  un- 
satisfied (Hendarsony,  CairSf  14  fiarb.  15);  and  as  to  rebutting  the  presump- 
tion of  payment  of  a  Judgment  obtainedprior  to  the  revised  statutes  taking 
effect,  (see  WaddeU  v.  Mmendoff,  10  N.  Y;  170). 


§  91,  [71.]  (Am'd  1849.)    Six  years. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied,  excepting  those  mentioned  in  section  90. 
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2.  An  action  npon  a  liability  created  by  Btatnte,  other  than 
a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property. 

6.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud  in  cases  which 
heretofore  were  solely  cognizable  by  the  court  of  chancery,  the 
cause  of  action  in  such  case,  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  consti- 
tuting the  fraud. 

a.  The  statute  is  a  bar  to  an  action  on  a  promissory  note  brought  by  the 
payee  against  the  maker ;  although  the  former,  after  the  expiration  of  six 
years  from  the  time  the  note  became  payable,  paid  the  amount  of  it  to  his  in- 
dorsee, and  thus  became  repossessed  of  the  note  (Woodruff '^.Moore^  8  Barb. 
171). 

b.  Where  services  are  performed  for  a  series  of  years,  without  any  express 
agreement  as  to  the  time  or  measure  of  compensation,  no  payments  being 
imide,  the  law  will  not  imply  an  agreement  tliat  the  payment  shall  be  post- 
poned untU  the  termination  of  the  employment,  but  will  regard  the  hiring  as 
from  year  to  year,  and  the  wages  as  payable  at  the  same  time  {.Dams  v.  Gorton. 

OL  In  an  action  for  converting  personal  property,  the  statute  commences  to 
run  from  the  time  of  the  conversion  {Kdsy  v.  Grmoddy  6  Barb.  486).  After 
the  statute  has  commenced  running,  the  case  cannot  be  taken  out  of  the  statute 
bjr  a  demand  and  refusal  of  the  property,  made  after  the  defendant  had  parted 
with  the  property  («?.,  and  see  Bruce  v.  TiUon,  25  N.  Y.  194). 

dL  An  action  to  enforce  an  equitable  lien  for  the  purchase-money  of  land, 
must  be  brought  within  six  years.  The  debt  is  the  cause  of  action  iBorst  v. 
Q^fy,  15  N.  Y.  505). 

e.  One  entrusted  with  a  note  for  collection,  and  who  receives  the  mone^,  is 
not  a  trustee ;  and  an  action  for  the  money  must  be  within  six  years  {Ulckok 
v.  mckok,  15  Barb.  632). 

/.  A  debt  of  an  administrator  for  which  a  judgment  has  been  recovered,  is 
regarded  as  a  simple  contract  debt,  and  must  be  prosecuted  within  six  yeara 
(BaU  V.  MUkr,  17  How.  800). 

g.  Under  a  general  retainer  to  an  attorney  to  prosecute  an  action,  his  right 
to  costs  against  his  client  accrues  on  his  perfecting  judgment,  and  the  statute 
limitation  commences  to  run  against  his  claim  for  costs  from  the  time  such 
judgment  is  perfected  {AdoLTM  v.  Fort  Plain  B'k.^  28  How.  45). 

h.  Where  goods  are  left  with  ft*ctors  for  sale  on  commission,  the  owner  has 
no  cause  of  action  for  the  price  or  value  of  the  goods  until  a  demand  by  him, 
and  until  such  demand  the  statute  of  limitations  will  not  commence  running 
(Baird  v.  Walker,  12  Barb.  298). 

i.  The  statute  of  lilnitations  is  a  bar  to  a  recovery  for  the  use  of  goods  for 
any  period  antecedent  to  six  years  before  action  brought  (Bider  v.  Union  Buhber 
Co.^  5  Bosw.  86), 

See  In  the  matter  of  ths  Estate  of  Delacroix,  deceasedy  1  Bradford  Rep.  1 ; 

hyne  Y  Oriswoldf  8  Sand.  468,  and  ante,  page  89  i. 
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§  92.  [72.]  (Am'd  1849.)    Three  year$. 
Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  action  is  given  to  the  party  aggrieved,  or  to  such  party 
and  the  people  of  this  State,  except  where  the  statute  impos- 
ing it  prescribes  a  different  limitation. 

a.  An  action  to  charge  defendants  as  trustees  of  a  manufacturing  corporation, 
organized  under  the  statutes  of  this  State  with  personal  Uabilitv  for  debts  of 
the  company  on  the  ffronnd  of  omission  to  file  report  as  required  by  law ;  and 
declaring  improper  cuvidends  is  an  action  upon  a  statute  for  a  penalty,  given 
to  the  partj[  aggrieved,  and  must  be  commenced  within  three  years  after  the 
cause  of  action  accrued  (Merchants  B*k.  of  N,  Eaten  v.  BUse^  21  How.  865). 

h.  An  action  to  recover  goods  wrongfully  taken  by  a  sheriff  under  ad  exe- 
cution, must  be  brought  within  three  years  from  the  day  the  levy  was  made 
(CoddingUm  v.  Carrdey,  2  HUton,  528 ;  JDenniscm  v.  Plumh,  18  Barb.  89). 

0.  As  to  time  of  limitation  in  an  action  against  a  stockholder  of  the  Rossie 
Galena  Co.  individually^  under  the  act  in  corporating  that  company,  see 
Coming  y.  McOuUough,  1  How.  App.  Caa.  126. 

§93.  [73.]    Two  years. 
Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
tlie  people  of  this  State. 

§  94.  [7*.]     One  year. 

Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  95.  [75.]  (Am'd  1849.)  Action  upon  a  current  account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mu- 
tual, open,  and  current  account,  where  there  have  been  recip- 
rocal demands  between  the  parties,  the  cause  of  action  shall  be 
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deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

a.  Items  of  debit  for  the  contract  price  of  work  and  of  credits  for  payments  do 
not  make  a  case  of "  reciprocal  demands.'*  (BBck  y.  U.  S.  db  Lwerpool  Mail 
Ship  Co.,  5  Bosw.  226.)  ^ 

b.  Where  a  current  account  exists  between  parties  and  one  of  them  purchases 
from  a  third  party  an  open  account  against  the  other,  without  notice  to  or  re- 
cognition of  its  validity  by  the  latter,  such  purchased  account  does  not  become 
a  part  of  the  current  account,  and  is  barred  in  six  years  from  the  time  it  ac- 
crued {Oreen  v.  Ames,  14  N.  Y.  225). 

e.  There  must  be  items  of  account  on  both  sides  to  make  a  mutual  account 
{HaOoek  y.  Lone,  1  Sand.  220,  and  see  Ogden  y.  A^or,  4  id,  812). 

d.  Payment  of  all  the  items  of  a  bill  except  one,  the  accuracy  of  which  was 
denied,  held  not  to  prevent  the  statute  running  {Peck  y.  U.  S,  dt  Liverpool 
MaU  8k^  Co.,  5  Bosw.  226). 

§  96.  [76.]  Actions  far  penaliiesj  dko. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
in  whole  or  in  part  to  any  person  who  will  prosecute  for  the 
same,  mnst  be  commenced  within  one  year  after  the  commis- 
sion of  the  offence;  and  if  the  action  be  not  commenced 
within  the  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter  in  behalf  of  the  people  of  this 
State,  by  the  attorney-general,  or  the  district-attorney  of  the 
county  where  the  offence  was  committed. 

§  97.  [77.]    Adions^for  other  relief. 

An  action  for  relief,  not  hereinbefore  provided  for,  must  be 
commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

0L  In  actions  for  spedfic  performance,  the  time  of  limitation  begms  to  nsi 
from  the  time  the  piaintifr  might  bring  his  action  and  has  notice  his  rifiiit  is 
denied.  A  new  cause  of  action  is  not  created  by  a  subsequent  demand  ^ruM 
V.  TiUim,  25  N.  T.  194;  BobvrU  y.  QylcM,  1  Abb.  345). 


§  98.  [78.]    (Am'd  184:0.)    Actions  ly  the  people 
The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 
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General  Provisions  as  to  the  time  of  com/mencing  Actions, 

Section  09.    When  action  deemed  commenced. 

100.  Exception,  defendant  ont  of  State. 

101.  Exception,  as  to  person  under  disabilities. 

103.  Death  of  person  entitled  before  limitation  expires. 

103.  Suits  by  aliens. 

104  Where  jud^ent  reversed. 

105.  Stay  of  action  by  injunction,  &c. 

106.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

110.  New  promise  must  be  in  writing. 

*  §  99.  [79.]  (Am'd  1849, 1851.)  WJim  action  deemed  com- 
menced. 

An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint 
contractor,  or  otherwise  nnited  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent 
to  the  commencement  thereof,  within  the  meaning  of  this  title 
when  the  snmmons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the  county  in 
which  the  defendants,  or  one  of  them,  usunlly  or  last  resided ; 
as,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county  in  which  snch  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an 
attempt  must  be  followed  by  the  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

CL  The  endorsement,  by  a  sheriff,  or  other  officer,  of  the  time  of  a  recdpt  of 
a  summons  in  an  action,  is  not  of  itself  evidence  of  the  fact,  so  as  to  show  the 
time  of  the  commencement  of  the  action  (WardwXL  v.  Patrick,  1  Bosw.  406). 
When  tlie  plaintiff  files  with  his  judgment  roll  proof  of  the  service  of  the 
summons,  he  is  concluded  by  such  proof  as  to  the  time  of  such  service  (Bur- 
roughs  v.  Beiger,  12  How.  170). 

b.  For  the  purpose  of  issuing  a  warrant  under  the  non-imprisonment  act,  the 
action  is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff,  with 
the  intent  that  it  should  be  served  {Ongary  v.  Wdner,  1  Code  Rep.  N.  S.  210). 

8ee§189,i)Mt 

^Amended^See  Appendix. 
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*  §100.  [80.]  (Am'd  1849,  185  L)  Moeeption^  defendant  out 
o/StaU. 

If,  when  the  cause  of  action  6hall*a<^crae  against  any  person, 
he  shall  be  out  of  the  State,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited,  after  the  return 
of  such  person  into  this  State ;  and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  depart  from  and  reside 
out  of  this  State,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  such  action. 

a.  Saccesrive  alieences  can  be  accumulated,  and  the  aggregate  deducted  fW)m 
the  time  elapsed  after  the  accrumgof  the  action  {Cole  y,  Jesaupy  10  How.  515 ; 
10  N.  Y.  96 ;  Burden  y.  Palmer,  2  JB.  D.  Smith,  172 ;  Berrian  v.  Wright,  20 
Barb.  206 ;  see  ante,  %  73,  note). 

b,  A  temporary  absence  fh>m  the  State,  without  change  of  residence,  does 
not  preyent  the  running  of  the  statute  during  such  absence  (Mckok  y.  BHee,  84 
Barb.  321).  Absences  by  tarious  journeys  during  six  years  amounting,  in  the 
aggregate,  to  one  year,  held  not  a  sufSclent  finding  oi  absence  to  warrant  a 
ji^^ent  agunst  a  defendant  who  had  set  up  the  statute  as  a  defence.    {Id.) 

c  The  absence  of  one  joint  debtor  from  the  State,  suspends  the  running  of 
the  statute  of  limitations  against  him,  although  his  co-debtor  has  remained 
within  the  State  {Denny  y.  Snuth,  18  K.  T.  567 ;  oyerruUng  HcUden  y.  Grafts,  4 
£.  D.  Smith,  490 ;  S.  C.  2  Abb.  303).  It  is  otherwise  in  the  case  of  one  of  two 
joint  and  several  debtors  {Bogert  y.  Vermtlya,  J  Code  Rep.  N.  S.  212 ;  10  N.  Y, 
447 ;  and  see  2  Corns.  523 ;  8  How.  316) ;  and  after  a  joint  contract  has  been 
severed  by  the  death  of  one  of  the  parties,  the  survivor  cannot,  by  any  act  of 
his,  keep  the  statute  of  limitations  from  running  against  or  revive  the  debt  as 
to  the  representatites^cf  such  deceased  joint  contractor  {Lane  y.  Ihty,  4  Barb. 
530).  :    '  *      ^        ^ 

d,  A  foreigxicorporation  is  a  ] 
»»y. 
Teversmg 

defendant  is  a  citizen  of  and  resident  in  another  State,  the  period  of  Iimitaiion 
does  not  commence  to  run  until  he  comes  into  the  State  {Carpenter  v.  W^, 
21  Barb.  594) ;  and  in  such  a  case,  to  create  a  bar,  there  must  l>e  a  presence  in 
the  State  for  the  fhU  period  of  Ihnitation  {Cans  y.  Frank,  38  Barb.  320). 

e.  Two  partners,  while  out  of  the  State,  contracted  a  debt  to  parties  within 
this  state ;  afterwards  one  of  the  partners  came  into  this  State  and  procured 
his  discharge  under  the  then  existing  U.  S.  Bankrupt  Law ;  after  that,  and 
more  than  six  years  after  contracting  the  debt,  the  other  partner  came  into 
this  State,  and  was  sued  on  said  indebtedness ;  held  the  statute  did  not  com- 
mence to  run  untU  he  came  into  the  State  {Davis  y.  Kinney,  1  Abb.  440). 


§  101.  [81.]  (AmM  1849,  1851, 1852.)  Moc^tions,  persons 
tender  disabilities. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the  last 
chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer,  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either, 

*Amended^Se$  Appendix, 
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1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  cyminal  charge,  or,  in  execution  nuder 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natu- 
ral life ;  or, 

4  A  married  woman. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action  ;  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy ; 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  ceases. 


§  102.  [82.]  (Am'dl849.)  Death  of  person  entiOed  before 
limitation  expires. 

If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  by 
liis  reprensentatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  ^an^  the.o^use  of  action 
survive,  an  action  may  be-comnlQA^I^d^ADlst  bi^  executors  or 
adnubi6trMo];*aftetth^e1^(^]^lrei;/of*ttidt'time,  and  within  one 
year  aftq^'t^ie  isdulilg*6f  letters  testamentary,  or  of  administra- 
tion. 

See  BwkUn  v.  Ford,  5  Barb.  898 ;  POfrkery.  JacJaon,  16  ib.  84 ;  and MwrrayY. 
K  L  (;%?.,  6  B.  &  A.  204. 


§  103.  [83.]    Actions  hy  AUen  enemies* 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance 
•of  the  war  shall  not  be  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

.a.  Who  is  an  alien  enemy?    See  IT.  8,  v.  Vistor^  16  Abb.  153. 

§  104.  [84.]  (Am'd  1863.)     Where  Judgment  reversed. 

If  an  action  shall  be  commenced  within  the  time  prescribed 
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therefor,  and  a  jadgment  therein  be  reversed  on  appeal,  the 
plaintiff,  or,  if  he  die  and  the  canae  of  action  survive,  his  heirs 
or  representatives,  may  commence  a  new  action  within  one  year 
after  the  reversal. 

See  Lang  v.  Fatkme^  7  Sme.  &  M.  404. 

§  105.  [85.]  (Am'd  1849.)    Time  of  stay  hy  injunction^  dko. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction,  or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition,  shall  not  be  part  ot  the  time 
limited  for  the  commencement  of  the  action. 

a.  The  period  during  which  a  plaintiff  has  been  restrained  bv  an  injunction 
from  commencing  an  action,  is  not  to  be  reckoned,  although  he  has  not  pleaded 
that  the  injunction  was  served  on  him.  It  is  sufficient  IT  he  had  notice  of  it 
iBarrian  v.  Wright,  26  Barb.  208). 


§  106.  [86.]  Disability  must  exist  when  right  of  action  ac- 
crued. 

No  person  shall  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  accrued. 

§  107.  [87.]  (Am'd  1849.)  Where  several  disabilities^  all  must 
be  removed. 

When  two  or  more  disabilities  shall  co-exist  at  the  time  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until  they 
all  be  removed. 

See  section  101. 


§  108.  [88 .]  This  title  not  applicable  to  Utts^  die.  of  corpo- 
rations  or  to  bank  notes. 

This  title  shall  not  affect  actions  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed 
corporations,  or  issued  or  put  in  circulation  as  money. 

§  109.  [89.]  (Am'd  1849.)  JSor  to  actions  agamst  directors^ 
dkc.  of  moneyed  corporations  or  b<mhmg  associations.  limited 
don  in  such  cases  prescribed. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
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holders  of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created. 


§110.  [90.]  (Am'd  1849.)  Acknowledgmetit  orn^w promise 
must  be  made  in  wHting. 

1^0  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case 
out  of  the  operation  of  this  title,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby  ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest. 

a.  This  provision  is  wholly  prpspective.  A  debt  barred  when  the  code  took 
effect  is  not  revived  by  a  verbal  promise  to  pay  made  after  that  time  {EsaMyn 
V.  Weeks,  2  Ker.  635 ;  3  Abb.  272,  overruling  in  that  respect,  8.  C,  2  E.  D. 
Smith,  116;  and  approving  Wadsworth  v.  TTiomfia^  7  Barb.  445;  see  also 
Gillespie  v.  Bosekrantz,  20  Barb.  85 ;  Glen  Cove  Mut,  Ins,  Co.  v.  Harold,  id.  298; 
Van  Aim  v.  Feliz,  9  Abb.  277 ;  82  Barb.  139). 

ft.  A  payment  by  one  joint,  or  joint  and  several,  debtor  does  not  revive  the 
liability  of  the  other  (Van  Keuren  v.  Parmelee^2  Corns.  623 ;  Bogari  v.  Vermil' 
ya,  3  Code  Rep.  142 ;  1  Code  Rep.  N.  S.  212 ;  Barger  v.  Durvin,  22  Barb.  68 ; 
J)unham  v.  Dodge,  10  Barb.  566 ;  Traq/  v.  BaUibun,  8  Barb.  543 ;  Payne  v.  State, 
89  Barb.  634).  One  copartner  cannot  aft^u'  the  dissolution  of  the  partnership 
do  any  thing  to  bind  the  other,  without  the  authority  of  that  other,  or  unlesa 
at  his  request  (see  Bruce  v.  TiUon,  25  N.  Y.  194 ;  Boberts  v.  Si/kes,  8  Barb.  345). 
Thus  where  five  years  after  the  falling  due  of  a  joint  and  several  note  made 
by  a  principal  and  three  sureties,  the  holder  on  applying  to  two  of  the  sure- 
tfcs  for  payment,  was  by  them  referred  to  the  principal,  who  on  being  in- 
formed of  such  reference  made  a  payment ;  held  such  an  acknowledgment  as 
stayed  the  running  of  the  statute  of  limitations  as  asainst  those  two  sureties, 
but  did  not  affect  Uie  third  (WinchsU  v.  Hicke,  18  N.  Y.  558,  and  see  Munroe  v. 
Potter,  22  How.  49 ;  Bloodgood  v.  Bruen,  4  Selden,  862).  The  case  of  Beid  v. 
McNaughUm,  15  Barb.  168,  was  reversed  on  appeal  (see  18  N.  Y.  561). 

c  Proceeding  to  foreclose  a  mortgage  by  advertisement  is  an  acknowledg- 
ment of  the  existence  of  the  mortgagors  lighl  to  redeem  (Calkins  y.  IsbeU,  20 
N.  Y.  147). 

d.  An  assignee  in  trust  for  creditors  is  not  an  agejU  authorized  to  renew  a 
debt,  or  take  it  out  of  the  statute,  as  against  the  assignor  (PiokeU  v.  King,  84 
Barb.  198,  disapproving  Barger  v.  Durcin,  22  Barb.  68). 

e.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  contin- 
uing contract  to  take  a  case  out  of  the  operation  of  the  statute  of  limitaJ;ions, 
unless  contained  in  some  writing  signed  by  the  party  to  be  charged  thereby 
(Hope  V.  Bogart,  1  Hilton,  544).  What  is  a  sufficient  signing,  see  Boioe  v.  Thomp- 
son, 15  Abb.  377. 

/.  The  new  promise,  not  the  original  contract,  is  the  cause  of  action  ( Van 
Alen  V.  FetUt,  9  Abb.  277 ;  82  Barb.  139 ;  WinchOl  v.  Hicks,  18  N.  Y.  560,  over- 
ruling  Carshore  v.  Huyck,  6  Barb.  588). 
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a.  When  a  note  has  been  barred  hj  the  statate,  in  order  to  sustain  an  action 
thereon  there  must  be  proof  of  an  unoualified  promise  to  pay  the  entire  debt, 
in  express  terms,  or  by  fair  and  just  miplication  from  an  explicit  admission 
of  it  as  an  existing  debt  for  wmch  the  debtor  acknowledges  himself  liable, 
and  which  he  is  wOiing  and  intends  to  pay.  If  the  promise  be  conditional  to 
pay  when  able,  present  ability  must  be  shown  (Sherman  y.  Wakeman,  11  Barb. 
254;  a  G.  5  Sdden, 85). 

&  In  order  to  take  a  demand  out  of  the  statute  by  part  payment,  it  must 
appear  that  the  payment  was  made  on  account  of  the  debt  for  which  the  ac- 
tion is  brought.  And  it  must  fhrther  appear  that  the  payment  was  made  as 
part  payment  of  a  larger  debt  {AmMy.  Dotomng,  11  Barb.  554,  and  see  Peck 
y.  IT.  &  Mail  8Mp  Co.y  5  Bosw.  226).  To  make  a  part  payment  eyidence  of  a 
promise  to  pay  the  balance,  it  must  be  yoluntary  on  the  part  of  ^e  debtor, 
and  must  occur  under  such  drcumstances  as  are  consistent  witii  an  intent  to 
X»j  such  balance  {Id.) 

e,  A  promise  not  made  to  the  creditor  nor  to  any  one  acting  in  his  behalf,  is 
not  sufficient  to  reyiye  a  debt  barred  by  the  statute  of  limitations  ( Wakewan 
y.  Sherman,  5  Selden,  86 ;  Bloodgood  y.  Bruen,  4  Selden,  862,  reyersing  S.  0.  4 
Band.  427;  WaOdney.  Stetme,  A.Baih.  168 ;  see i^ft^igP* T.  Fetere,2\  Barb.  851). 


TITLE    IIL 
Pcvriiea  to  cvoU  actions.* 

Bbctioiv  111.    Party  in  interest  to  sue. 

112.  Assignment  of  thing  in  action. 

113.  Actions  by  executor,  trustee,  &c. 

114. ,  Action  by  and  against  married  women. 

115.  *  In&nts,  actions  by  and  against 

116.  Guardian,  how  appointed. 

117.  Who  may  be  plamtiflk 

118.  Who  may  be  defendants. 

-     119.  One  or  more  may  sue  or  defend  for  alL 

120.  One  action  against  the  different  parties  to  bills  and  notes. 

121.  Action  when  not  to  abate. 

122.  Court  to  decide  controyersy,  &c    Interpleadhig. 


« 


111.  [91.]  (Am'd  1849, 1851,  1862.)  Action  to  be  hy party 
irh  interest.    Action  hy  grantee  of  land  hdd  ad/versely. 

Every  action  must  be  prosecuted  in  thfle  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 


*  dL  One  and  the  same  person  cannot  be  plaintiff  and  defendant  in  the 
action  (ShertDood  y.  BarUm,  28  How.  537 ;  Methodist  Episcopal  Ohurch  y.  Stewart^ 
27  Barb.  553).    A  man  cannot  sue  himself  (Cofe  y.  B^fnolds,  18  K  Y.  76). 

e,  A  guardian  ad  litem  is  not  a  party  to  the  action  {Brawn  y.  HvUy  16  T.  R 
673 ;  Jartie  y.  Boyd,  5  Porter,  [Ala.]  R,  888 ;  Damn  y.  HaifleM,  Co't  App. 
Dec.  1852,  Selden^s  notes ;  ^nidakr  y.  Sinclair,  1  New  Pr.  Gas.  179 ;  MiUink  y. 
CoOier,  14  Jurist,  621). 

/.  A  stockholder  in  a  corporation  is  a  party  to  a  suit  brought  against  such 
corporation  (Place  y.  Butternuts  Woolen  Mamtf.  Co,,  28  Barb.  503). 

*Amended^See  Appetidix, 
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hnndred  and  thirteen ;  but  this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
contract. 

But  an  action  may  be  maintained  bj  a  grantee  of  land  in  the 
name  of  a  grantor,  when  the  grant  or  grants  are  void  b  j  reason 
of  the  actual  possession  of  a  person  claiming  under  a  title  ad- 
verse to  that  of  the  grantor  at  the  time  of  the  deliyery  of  the 


a.  A  perBon  named  as  defendant,  but  not  served  with  process,  is  not  a  party 
to  ttxe  action  {Eobinson  y.  Frosty  14  Barb.  586 ;  Steigers  v.  Grow,  7  Mo.  R  261 ; 
Norton  y.  Hayes^  4  Denio,  245 ;  Eati  River  Bk  y.  GutUna^  1  Bosw.  636 ;  see, 
however,  Dodge  y.  AwriU,  5  How.  8 ;  Woodi  y.  De  Figantere,  16  Abb.  1).  "  The 
former  chancery  practice  is  now  adopted  as  to  making  parties"  (WaUaee  y. 
Eaton,  5  How.  100;  HoOenhaek y.  Van  VaOeenburg,  5  Ml  284;  1  Code  R  K.  8. 
83;  Viwhds  y.  OhUd^  6afr,,17  N.  T.  854).  To  the  same  effect,  .6>vton«m y.  Oif- 
ford  (8  How.  8»5). 

h.  An  imprisoned  debtor  is  equally  subjected  to  be  sued  and  prosecuted  lo 
Judgment,  and  to  be  proceeded  against  in  all  the  modes  prescribed  by  law  to 
enforce  civil  remedies,  as  if  he  were  at  large  {Morris  y.  WaUihy  14  Abb.  887). 

e.  Authority  to  oommenoe  Action.— Except  in  the  action  of  ejectment,  as 
to  which  see  2  R  B.  805,  §  17;  Hotoard  v.  Howard,  11  How.  80;  and  10  Wend. 
568,  the  defendant  is  not  ordinarily  entitled  to  demand  the  production  by  an 
attorney  of  his  authority  to  commence  an  action  {Thayer  v.  Lewis,  4  Denio, 
269) ;  but  the  court  may,  in  proper  cases,  require  the  attorney  to  produce  his 
authority  ( Vincent  y.  VanderbiU,  10  How.  824 ;  and  1  Abb.  193),  and  may  stay 
proceedmgs  in  the  action  or  require  security  for  costs  {CommWs  of  Exkee  y. 
Purdy,  36  Barb.  266 ;  22  How.  506 ;  13  Abb.  434 ;  rev's'g  22  How.  312).  But 
when  a  respectable  and  responsible  attorney  appears  for  a  party,  the  court 
will  not  ordinaiily  inquire  into  the  fact  whether  he  was  actually  authorized 
to  appear  or  not  {Denton  y.  Noyes,  6  Johns.  296 ;  BepttbUe  of  Mexico  v.  Arran- 
foiSy  1  Abb.  438).  The  objection  that  an  action  is  commenced  without  author- 
ity, cannot  be  taken  by  answer  (CommWs  ofExdee  v.  Purdy,  36  Barb.  266;  22 
How.  506 ;  18  Abb.  434,  rev's'g  22  How.  312). 

d.  PlaintifTs  addreaa. — The  court  has  the  right  and  in  proper  cases  will  re- 
quire the  attorney  of  a  plaintiff  to  disclose  the  place  of  residence  of  the  plain- 
tiff (7t?w5C7i<  V.  Vanderhm,  10  How.  324,  and  1  Abb.  193 ;  Harris  v.  HdUer,  19 
Law  Joum.  Q.  B.  62).  In  an  action  for  an  assault  which  took  place  among  a 
large  assemblage,  the  court  under  the  circumstances  and  with  a  view  to  a  mir 
tiial,  granted  a  rule  that  the  plaintiff  should  disclose  his  place  of  residence  and 
occupation  to  the  defendants  {Johnson  v.  Birley,  5  B.  &  A.  540). 

e.  An  attorney  who  gives  a  false  residence  of  his  client,  without  using  proper 
means  to  ascertain  its  correctness,  subjects  himself  to  the  costs  which  may  be 
incurred  by  moving  for  an  attachment  against  him ;  but  he  is  not  liable  to  pay 
the  costs  of  the  action  if  he  is  1)(mafde  unable,  after  proper  Inquiry,  to  give 
his  client's  residence  {Neal  v.  Holden,  3  Dowl.  Prac.  Cas.  493) ;  and  fraudulently 
nving  a  false  address  is  a  contempt  {Smith  v.  Bond,  11  M.  &  W.  826 ;  1  DowL 
&;L.  287);  and  where  an  attorney  refused  to  ^ve  his  client's  address,  the 
court  allowed  the  defendant  to  non  pros  the  action,  and  ordered  the  attorney 
to  pay  the  costs  {Gynne  v.  Kirby,  1  Btra.  402).  An  attorney  cannot  be  com- 
pelled, after  verdict,  to  disclose  the  place  of  his  client's  residence  {Hooper  y. 
HarcouH,  1  H.  Bl.  584;  Braeely  v.  balt<m,  2  Stra.  705;  Shindler  v.  Boberts, 
Barnes,  126).  Where  the  address  is  incorrect,  or  too  indefinite,  the  court 
may  stay  the  prooeedinfis  until  the  true,  or  a  more  definite  address  is  fur- 
nished {Hodgson  v.  Ganude^  8  DowL  174).  • 
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grant,  and  the  plaintiff  shall  be  allowed  to  prove  the  facts  to 
bring  the  case  within  this  proYiaion. 

&  This  section  is  inapplicable  to  suits  by  official  persons  in  their  name  of 
c^oe  under  special  statutoiy  authority  (Sooglandr.  HudwHy  8  How.  848). 

h.  Who  is  Hie  reed  party  In  interest— A  plaintiff  who  htus  an  absolute 
right  to  the  money  due  on  a  note,  and  to  receive  and  appropriate  it  to  his  own 
use  when  recoveied,  is  the  real  party  in  interest,  although  the  ^yee  of  the 
note  may  be  interested  in  the  eyent  of  the  suit,  in  such  wise  that  if  the  note  be 
not  collected  he  will  not  receive  any  thing  as  its  price,  or  by  reason  of  his  en- 
doisement  and  sale  of  it  {Cumimingi  y.  MorriSj  8  Bosw.  500 ;  see  tTtfra,  /,  h\ 

e.  The  fact  that  the  plaintiff  has  not  actual  possession  of  the  note  sued  upon 
does  not  affect  his  right  to  recover  upon  it.  it  is  sufficient  if  he  has  the  nffht 
to  the  money  due  upon  iiJSdden  y.  Pringle,  17  Barb.  468 ;  Hastings  y.  M'Khv- 
^,  1  £.  D.  Smith,  273).  Whether  the  plaintiff's  title  be  legal  or  equitable  is  im- 
material ;  if  he  haye  the  whole  interest,  he  may  maintain  the  action.   (Id,) 

d.  A  plaintiff  who  sues  as  the  assignee  of  a  cause  of  action  in  which  be  has 
no  interest  at  the  time  of  suit  brought,  cannot  maintain  his  action  hy  purchas- 
ing, after  issue  Joined,  the  cause  m  action  described  in  his  complaint  ((Tom- 
gue  y.  Laescher,  3  Bosw.  679). 

0L  A  written  instrument  whereby  the  defendant  promised  "  to  pay  Y.  C. 
IS  executiye  agent  of  the  company,  Bureau  G.  G.  &  Co.,  the  sum  of  $8000,"  is 
legally  payable  to  the  company  represented  by  V.  C,  and  not  to  Y.  C,  the 
agent ;  and  Y.  C.  cannot  maintain  an  action  m  his  own  name  on  such  an  in- 
strument (Consideranl  y.  Brisbane,  2  Bosw.  471 ;  22  K.  Y.  889). 

/.  Where  an  action  was  brought  by  an  assignee  of  the  original  creditor,  and 
the  eyidence  showed  that  another  person  was  to  share  in  the  proceeds  of  the 
Judgment,  held  that  the  complaint  should  haye  been  dismissed,  although  tho 
assignment  to  the  plaintiff  was  in  writing  and  under  seal  (Lewando  y.  Dunham, 

1  Hilton,  114 ;  see  supray  b). 

g.  Possession  of  a  negotiable  bill  or  note  is  presumptiye  eyidence  of  title 
(MoUram  y.  MUls,  1  Sand.  87,  and  see  Wtttsie  y.  Nartham,  5  Bosw.  428) ;  and 
where  the  plaintlSis,  a  bank,  sued  on  a  draft  payable  to  the  order  of  W.  B.  S., 
their  cashier,  and  the  complaint  alleged  that  it  was  deliyered  to  the  said  W. 
B-  8.,  cashier,  "for  the  said  bank** — Ssld  on  demurrer  to  the  complaint,  that 
the  action  was  well  brought  in  the  name  of  the  bank  (Camden  Brky.  BogerSy 

2  Code  Rep.  45 ;  4  How.  63 ;  East  River  B'k  y.  Judah,  10  id.  136).  The  pre- 
sumption tliat  the  holder  of  a  note  is  its  owner,  is  not  repelled  by  showing 
that  it  came  into  his  hands  after  it  was  due  (James  y.  ChaJmerSy  5  Sand.  52 ;  2 
Selden,  214,  and  see  Mrringion  y.  Park  Bky  39  Barb.  645).  A  plaintiff  who 
Bues  as  indorsee  of  a  note,  and  proyes  hb  title  as  such,  is  to  be  deemed  the 
real  party  in  interest  until  the  contrary  is  shown  (76.  and  see  Mter  y.  Chadr 
«y,  16  Abb.  146). 

A.  Where  T.,  the  holder  of  a  note  made  by  C,  deliyered  the  same  to  E.,  tak- 
ing firom  the  latter  his  own  note  for  the  amount,  payable  at  a  future  day,  upon 
the  understanding  that  K.  should  prosecute  the  note  of  C,  and  that 
if  he  should  not  succeed  in  the  collection  thereof,  he  was  not  to  pay  the  note 
giyen  by  him  to  T.,  but  that  such  note  was  then  to  be  returned  to  him, — held 
that  K.  could  not  maintain  an  action  on  the  note  of  C,  he  not  being  the  real 
iMrt^  in  interest  (KiUmore  y.  OWwr,  24  Barb.  656,  and  see  Anon.  16  Abb.  423) 
but  m  Oarnmngs  y.  Morris  (25  N.  Y.  625)  it  was  decided  that  the  indorsee  of  a 
note  for  a  consideration  not  to  be  paid  till  the  note  should  be  collected,  is  the 
real  party  in  interest  to  maintain  an  action  thereon  (see  sntpray  b), 

i.  Where  an  agent  made  a  contract  in  writing  in  his  own  name  and  with- 
out disclosing  his  principal,  it  was  held  that  the  principal  was  the  real  party 
in  interest,  and  might  sue  on  the  contract  in  his  own  name  (Eridcson  y.  Comp- 
tofiy  6  How.  471 ;  &.  John  y.  GrijJUhy  2  Abb.  198).  But  the  action  mifht  haye 
been  brought  in  the  name  of  the  agent  (Morgan  y.  Bmdy  7  Abb.  215 ;  kelson  t» 
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IfixoUy  13  Abb.  104).  A.,  as  a^ent  of  the  plaintifi^  effected  a  policy  of  insur- 
ance on  property  of  the  plaintiff.  The  policy  was  in  the  name  of  A.  as  prin- 
cipal, and  contained  a  clause  that  any  Iosb  should  be  paid  to  A.  only.  A  loss 
having  occurred,  it  was  held  the  plaintiff  might  maintain  an  action — ^being  the 
real  p^y  in  interest  (Lane  y.  (kmmbus  Ins,  Co.^  2  Code  Rep.  65).  But  a  mere 
agent  cannot  prosecute  in  his  own  name  {Bedfidd  y.  Middldon,  7  Bosw.  649 ; 
Poor  y.  GuUfard,  10  N.  Y.  273 ;  Newberry  y.  Garland,  81  Barb.  121).  Thus  a 
mere  merchandise  broker,  not  acting  under  a  dd  credere  commission,  cannot 
maintain  an  action  in  his  own  name  to  recover  the  price  of  goods  sold  by  him 
for  the  owner,  unless  he  has  advanced  upon  the  goods  or  guaranteed  the  sale. 
{White  V.  Chouteau,  10  Barb.  202).    See  past  note  to  section  113. 

a,  A  carrier  can  maintain  an  action  in  his  own  name  for  an  i^juiy  to  prop- 
erty entrusted  to  him  to  ciury  {Merrick  y.  Brainardf  38  Barb.  574). 

5.  The  master  of  a  ship,  although  not  an  owner,  may  sue  for  freight  {Kei^ 
nedy  v.  EHau,  17  Abb.  73 ;  86  Barb.  197). 

e.  An  action  against  the  trustees  of  a  school  district  for  wrongfhll^  expel- 
ling a  child  from  a  common  school,  must  be  in  the  name  of  the  child  (iSit^ 
phenaon  v.  Hall,  14  Barb.  222). 

d  The  reversioner  may  recover  for  waste  by  a  tenant,  although  after  its 
commission  he  alienate  the  estate,  and  have  no  interest  therein  at  the  time  the 
action  is  commenced  {Bobinaon  v.  Wheeler,  25  N.  Y.  252). 

e.  No  one  individual  can  maintain  an  action  for  specific  performance  of  a 
public  duty,  imposed  for  the  public  benefit  (Oetty  v.  Hvdeon  Bker  R  B.  Co,^ 
21  Barb.  617). 

/.  Property  taken  on  execution  is  in  law  in  the  possession  of  the  sheriff, 
and  for  any  wrone  in  relation  to  such  property,  the  action  must  be  in  the 
name  of  the  sheriff  {TerwHUger  v.  Wheeler,  85  Barb.  620). 

g.  An  action  against  a  carrier  fgr  the  loss  of  goods  is  properly  brought  in 
the  name  of  the  consignor  when  he  is  the  owner  of  the- goods  {Price  v.  S^owell^ 
8  Coms.  822). 

h.  Where  a  trustee  takes  in  his  individual  capacit]r,  security  for  trust 
Amds,  and  dies,  an  action  on  such  security  cannot  be  maintained  m  Uie  name 
of  his  successor  as  trustee,  the  action  should  be  by  his  personal  representatives 
{Bemud  v.  Ccmsdyea,  8  Abb.  846 ;  aff 'g  5  Abb.  2S0). 

i.  An  action  under  the  statute  **  of  betting  and  gaming,"  to  recover  money 
deposited  as  a  stake  on  an  illegal  wager,  must  be  in  the  name  of  the  real  de- 
positor, although  the  name  of  another  may  have  been  used  in  mikking  the 
wager  [Buckinan  v.  Pitcher,  20  N.  Y.  9> 

j.  An  action  on  a  bond  executed  bv  a  putative  father,  and  his  sureties  on  an 
order  of  filiation,  in  whose  name  to  be  brought  ?  {Hoogland  v.  Eudaon,  8  How. 
848). 

k.  Whether  a  sequestrator  of  an  incorporated  company,  as  such,  can  main- 
tain an  action  in  the  courts  of  the  State  of  New  York  (BrinUm  v.  Wooda,  19 
How.  162). 

I,  The  holder  of  a  thing  in  action,  as  collateral  security,  may  enforce  pay- 
ment of  it  (Nelaon  v.  Edtmrds,  40  Barb.  280) ;  and  semble,  payment  of  the  prin- 
cipal debt  would  not  affect  the  continuance  of  the  action  in  his  name  {Oreene  v. 
TaUman,  20  N.  Y.  at  page  197), 

m.  Where  an  insurance  policy  contained  a  condition  declaring  that  policies 
subscribed  by  the  insurance  should  not  be  assignable,  before  or  after  a  loss, 
without  their  consent,  indorsed  thereon,  and  that  in  case  of  assignment  with- 
out such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it,  the  lia- 
bility of  the  assurers  in  virtue  of  such  policy  should  thenceforth  ceate,  is  to  be 
construed  to  mean  their  liability  as  insurers  for  losses  to  accrue  thereafter,  and 
not  for  losses  which  had  already  occurred.  If  after  a  loss  has  occurred,  the 
assured  by  deed,  assigns  to  another  the  demand,  and  ri^ht  of  action  which 
had  accrued  to  liim  in  consequence  of  a  loss,  the  contract  to  insure  in  ftiture, 
will  not  pass  by  the  assignment ;  but  the  right  of  action  for  the  debt  or  demand 
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win  pass  to  the  assignee,  who  maj  sae  thereon  {Oourtney  r,  27i  T  OUy  Tns.  Ch.^ 
28  Barb.  116;  and  see  CarroU  y.  Charter  Oak  Ins,  Co.,  88  Barb.  402). 

a.  As^gnees  for  the  benefit  of  creditors  cannot  assign  a  claim  due  to  them, 
as  trustees,  to  a  third  person  to  collect  the  claim  and  appropriate  the  proceeds 
in  accordance  with  the  provisions  of  the  original  assignment.  Nor  docs  it 
help  such  an  assignment  that  the  cestui. que  trusts  under  the  original  assign- 
ment, haye  Joined  in  the  assignment  of  the  claim,  unless  all  the  creditors  of 
the  original  debtor  have  Joined  therein  {SmaU  y.  Ludlow,  1  Hilton,  189). 

b.  Whether  a  married  woman  could,  prior  to  the  law  of  April,  I860,  with- 
oat  the  concurrence  of  her  husband,  assign  a  claim  for  damages  for  a  tort — 
conyersion  of  personal  property — qtiery  (Sherman  y.  Elder,  1  mlton,  178). 

e.  An  assignment  by  a  married  woman,  of  certain  specified  goods  and 
chattels,  "  as  well  as  all  claims  and  demands  for  an^  portion  of  them,"  carries 
the  right  of  action  for  the  preyious  wrongful  taking  of  any  of  the  assigned 
goods  {Sherman  y.  Elder,  24  N.  Y.  881) ;  and  a  general  assignment  of  all  pro- 
perty for  the  benefit  of  creditors,  was  held  to  pass  a  right  of  action  for  the 
conyersion  of  promissory  notes  (WTiUtaker  y.  Merrill,  80  Barb.  889 ;  and  see 
WesieoU  y.  Keeler,  4  Bosw.  564). 

d  One  of  several  partners  may  assign  a  debt  due  the  firm  {Everit  y.  Strongy 
5  HiU,  108 ;  affirmed,  7  id.  585) ;  and  a  suryivlng  partner  may  assign  a  chose  in 
action  belonging  to  his  late  firm  (Pinckney  y.  WaUace,  1  Abb.  82).  But  where 
one  of  two  partners  to  whom  a  debt  was  aue,  made  an  assignment  of  my  claim 
hi  a  certain  debt  due  me,  and  thereupon  the  assignee  alone,  and  without  Joining 
the  other  partner,  brought  an  action  to  recover  said  claim,  held  that  he  could 
not  recover  {Utills  v.  Pearscm,  2  Hilton,  16). 

e.  The  defendant  cannot  show  on  the  trial  that  plaintiff  is  not  the  real 
party  in  interest,  as  by  shewing  an  assignment  by  the  plaintiff  to  a  third  per- 
son, unless  that  defence  is  set  up  in  the  answer  {Samge  y.  Com  Exch,  Ins.  Ch.,  4 
Bosw.  2). 

/.  "Wliat  things  In  c&ction  may,  and  what  may  not  be  aaaigned. — ^The 
only  change  made  by  the  code  in  respect  to  the  transfer  of  a  thin^  in  action,  is  to 
transfer  with  the  hneneficial  interest  the  right  of  action  also  m  those  cases 
where,  before  the  code,  a  court  [of  equitjr]  would  recognize  and  protect  the 
right  of  the  assignee.  No  new  ri^ht  of  action  is  created ;  no  authority  is  ^en 
to  assign  a  right  of  action  which  oefore  was  not  assignable  {Hodgman  v.  West- 
ern R.  IL  Co.,  7HOW.498;  and  MerchanUf  Ins.  Co.  of  Buffalo  y.  EaUm,  11 1^. 
Y.  Leg.  Obs.  140).  As  a  general  rule,  all  choees  in  action,  such  as  bonds, 
mortgages,  notes.  Judgment,  debts,  contracts,  agreements,  as  well  relating  to 
persomd  as  real  estate,  are  assi^able,  and  will  pass  to  the  assignee  a  right  of 
action,  in  the  name  of  the  assignee,  against  all  parties  liable  to  any  action. 
But  tliere  are  some  exceptions  to  the  above  rule,  see  Willard^s  Equ.  Juris.  460 ; 
Burrell  on  Assignments,  pp.  65  to  69,  and  below). 

g.  "What  may  be  aaaigned. — ^The  extra  allowance  promised  by  the  legisla- 
ture to  danal  contractors,  by  the  laws  of  1836,  p.  201  {Munsell  v.  Lewis,  2  Den. 
224). 

A.  A  mere  possibility,  coupled  with  an  interest,  (1  R  B.  725,  §  85 ;  Lawrence 
y.  Bayard,  7  Paige,  76 ;  and  see  Hinlde  y.  Wanxer,  17  How.  if.  8.  Rep.  868 ; 
Fidd  y.  Mayor  cf  N.  T.,  2  Selden,  187). 

i.  Any  interest  in  personal  property,  or  a  mere  possibility,  coupled  with  an  inte- 
rest in  real  estate.  A  lUb  estate,  charged  with  the  support  of  infants  [Emmons 
y.  Gaim,  8  Barb.  248). 

j.  A  chdm  against  a  foreign  government,  for  an  illegal  capture  {Couch  y. 
Delaplain,  2  Coms.  897 ;  JUtlnor  v.  MeU,  16  Peters,  221). 

k.  The  services  of  an  indented  apprentice  {Ouilderland  y.  Knox,  5  Cow.  868 ; 
Willard's  £qu.  Juris.  460). 

I  A  replevin  bond  {Acker  v.  Finn,  5  Hill.  298). 

m.  A  right  of  action  agunst  a  sheriff  for  neglecting  to  arrest  {Dininny  v.  Ihy^ 
88  Barb.  18). 

n.  A  right  of  action  for  negligently  setting  fire  to  grass  and  fences  {Fried  y. 
If.  r.  Cent.  R  R  Co.,  25  How.  285). 
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o.  A  right  of  action  against  a  Tender  of  land  for  frandnlent  reprosentationt 
as  to  an  incumbrance  (Saight  y.  Eoyt,  19  K  Y.  464). 

b.  The  interest  of  the  mother  or  next  of  kin  of  a  deceased  in&nt,  whose 
death  has  been  caused  by  wrongful  act  in  the  damages  which  may  be  recoT- 
ered  in  the  suit  for  compensation  (Quin  y.  Moore.  15  N.  T.  432 :  and  see  Doedt 
V.  Wi9waa,  15  How.  128). 

c  A  claim  against  an  intruder  into  a  public  office  for  the  fees  receiyed  by 
him  (PlaU  y.  Soui,  14  Abb.  178). 

d  A  claim  for  conyerting  ftmds  intrusted  to  one  aa  agent  (Cfouid  y.  Oou!d, 
86  Barb.  270). 

6.  A  claim  for  sheriff's  fees  {Birkbeck  y.  Staff&rd,  23  How.  236 ;  14  Abb.  285). 

/.  Future  debts  (Power  y.  Alffer,  18  Abb.  475). 

g.  A  claim  for  negligently  killing  a  yoke  of  oxen  (BuUer  y,2{,  T,d  Brie  B, 
R  Co,,  23  Barb.  llOj 

h,  A  right  of  action  against  or  by  a  carrier  for  the  loss  of  or  injury  to  goods 
entrusted  to  him  to  carry  (Foy  y.  Troy  db  BoOon  RR  Oo.,^  Barb.  882 ;  Free- 
man  y.  Mwton,  8  E.  D.  Smith,  246 ;  Atm^ y.  If.EdvenRB,  Co,,  16  How. 277; 
28  Barb.  605 ;  McKee  y.  Judd,  2  Eeman,  622 ;  Merrick  y.  Brainard,  88  Barb. 
674 ;  Waldron  y,  WiUard,  17  N.  Y.,  466 ;  oyerruling  Thurman  y.  WdU.  18 
Barb.  500). 

i  A  guarantee  {8maU  y.  Shan,  1  Bosw.  852). 

/  An  unexecuted  contract  for  serrices  to  be  performed  and  goods  to  be 
deliyered  {Field  y.  Mayor  of  N.  F.,  2  Selden,  179). 

k,  A  contract  to  dellyer  trees  {Pareone  y.  Woodward,  2  K.  J.  Rep.  196). 

2L  A  claim  against  an  innkeeper  for  money  stolen  at  his  inn  from  the  trunk 
of  a  guest  {Stanton  y.  LeUmd,  4  E.  D.  Smith,  88). 

m.  A  claim  for  unliquidated  damages  for  a  breach  of  contract  to  employ 
(Mohahan  v.  Story,  2  E.  D.  Smith,  898). 

n.  A  claim  to  allow  a  tenant  certam  priyil^ges  {Mun»n  y  Biley,  2  id,  180). 

o,  A  yalid  policy  of  insurance  effected  by  a  person  upon  his  own  life  iSt, 
John  y.  Am.  Ins,  Co.,  8  Ker.  81 ;  MiOer  y.  Hamilton  Ins,  Co..  17  N.  Y.  609: 
Fowler  y.  N,  T,  Indem.  Ins,  Co,,  23  Barb.  161). 

p,  A  license  to  run  a  planing  machine  ( WHson  y.  StoOy,  5  McLean,  1). 

q.  After  the  conyersion  of  a  chattel  or  an  injury  to  real  or  personal  prop- 
erty, the  owner  may  either  sell  the  chattel  itself,  or  assign  his  right  of  action 
for  the  conversion  or  iiyury  {HaU  v.  Bobinson,  2  Coms.  298 ;  Cass  y.  K  Haven 
R  R  Co.,  1  E.  D.  Smith,  622 ;  Bobinson  y.  Weeks,  1  Code  Rep.  N.  8.  811 ; 
McGinn  y.  Wmlm,  8  E.  D.  Smith,  855 ;  Wilson  y.  Chok,  id,  252;  HoweU  y. 
Kroose,  4  id.  857;  2  Abb.  167;  North  y.  Tunwr,  9  Serg.  &  R  244;  Hoyty. 
Thompson,  1  Selden,  347 ;  McKee  y.  Judd,  2  Eeman,  622 ;  see  Hieks  y.  Cleoeland. 
89  Barb.  573 ;  WaJdr<m  y.  W%Uard,  17  N.  Y.  466). 

r.  Where  a  claim  is  on  contract,  it  is  not  rendered  non-assignable  because 
there  is  fraud  in  the  transaction  (Brady  y.  Bissd,  1  Abb.  76 ;  FreTich  y.  WkiU^ 
5  Duer,  254 ;  and  see  AtweU  y.  Le  Boy,  4  Abb.  488). 

s.  All  such  rights  of  action  for  tort  as  would  survive  to  the  personal  repre- 
sentative (jBwtfor  y,N,T,db  Erie  B.  R  Co.,  22  Barb.  110). 

t.  The  power  to  assign  and  to  transmit  to  personal  representatives  are  con* 
yertible  (BaynUmdy. Fitch,  2  Cromp. M.  &  R  588 ;  Comegysy.  Vasse,  1  Pet  218). 

u.  One  of  several  creditors  agreed  to  compromise  his  claim  for  fifty  cents  on 
the  dollar,  provided  the  other  creditors  consented  to  do  likewise.  He  receiyed 
the  fifty  cents  on  the  dollar,  but  the  other  creditoi's  refused  to  compromise  on 
the  same  terms, — ^held  that  the  residue  of  the  debt  was  still  owing,  and  was  as- 
signable ;  and  a  cotemporaneous  agreement  that  the  assignor  or  assignee  were 
to  share  whatever  the  latter  collected  on  the  claim,  did  not  make  the  assignor 
a  necessary  party,  the  assignment  being  in  writing  and  absolute  on  its  face 
(Durgin  v.  Ireland,  4  Eernan,  322). 
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tL  Upon  a  oontfact  to  pay  H.  C.  or  Ms  wife  annnaUy  a  given  sum  during  the 
life  of  the  longest  liver  of  them,  a  right  of  action  Buryiyes  to  the  wife,  andis  as- 
signable  by  her  after  the  death  of  her  husband  (Prindle  y.  Caruihers,  15  K.  Y« 
426). 

b.  No  allegation  in  the  complaint  can  change  the  real  nature  of  the  cause  of 
action  so  as  to  render  what  is  assignable  not  assignable  {Brady  y.  BisseH,  1  Abb 
76). 

&  It  is  no  otjection  to  the  assignability  of  a  cause  of  action,  that  the  assignor 
paid  the  money  sought  to  be  recoyered,under  a  sealed  agreement,  and  signed 
admissions  that  the  several  accounts  upon  which  he  made  payments  were  cor- 
rect (BysbieY,  Wood,  24  N.  Y.  607). 

dL  When  a  chose  in  action  is  assignable  it  may  be  assigned  in  separate 
parcels  to  different  persons,  and  either  of  the  assignees  may  maintain  an  action 
to  recover  the  portion  to  him  assimed  {Fidd  v.  Majfor  iV.  F.,  2  Selden,  179 ; 
Cock  v.  Genesee  Mut,  Ins.  Oo.^  8  How.  614).  The  rule  includes  judgments 
(More  V.  7}rumpbour,  5  Cow.  48S).  As  to  assigning  part  of  a  bill  of  exchange, 
see  HdiDkins  v.  Gardner,  12  Mod  218 ;  Hawkins  v.  Cardy,  L'd  Kaym.  860 
Garth.  466.  Where,  however,  a  debt  is  assigned  in  separate  parcels,  it  is  in 
effect  a  spUtiing  of  the  cause  of  action,  and  the  whole  debt,  notwithstanding 
such  assignments,  should  be  sued  for  in  one  action.  See  Poor  v.  Guilford,  10 
N.  Y.  273 ;  Bovido^  v.  Coieman,  8  Abb.  431.  If  the  owner  of  some  part  of  the 
debt  will  not  join  as  a  co-plaintiff,  he  should  be  made  a  defendant  A  judg- 
ment in  an  action  for  ot^  part  ot  llie  debt  will  not,  it  has  been  held,  be  a  bar  to 
an  action  for  the  remainder  (Cook  v.  Genesee  Ins.  Co,,  8  How.  614).  A  sin^U 
debt  {a  sin^  cause  of  action)  cannot  be  converted  into  several  debts  {severed 
causes  of  aetion\  unless  with  the  consent  of  the  debtor  {Love  v.  Fatirchdd,  18  Mo. 
R.800;  TialmerY.  Jf<?rnK,  6  Cush.  282;  Ingraham  v.  Hail,  11  S.  &  R.,  78.) 
The  law  relating  to  splitting  causes  of  action  applies.  Bee  ^  Splitting  cause  rf 
action^  in  note  to  §  140,  pok, 

e,  "What  may  net  be  assigned. — The  beneficial  interest  of  a  cestui  que  trust 
in  rents  and  profits,  in  certain  cases  (1  R  8.  730,  §  63 ;  Hone  r.  Van  Bchaick^ 
7  P^  221 ;  20  Wend.  564> 

/  Pensions  granted  by  the  general  government  for  revolutionaiy  services 
(Iaws  of  the  JJ,  &,  vol.  6.  p.  274). 

g.  A  simple  expectancy,  in  which  the  asdgnee  had  no  interest,  and  which 
is  unpurchasable,  cannot  be  assigned.  *****  A.msxejusprecarium^ 
a  right  resting  in  courtesy  {MunseU  v.  Lewis,  4  Hill,  642). 

h.  A  bare  possibility  of  an  uncertain  interest  {Mitchel  v.  Winslow,  2  Story's 
R.  630 — query,  otherwise  in^JTew  York,  see  infra,  What  may  be  assigned. 

i.  A  cause  of  action  for  a  simple  tort  and  for  a  special  injury  fb  the  person 
(iVrpfe  v.  Hudson  R  R,  Co.,  1  Abb.  83 ;  4  Duer,  74;  Hodgman  v.  Western  JR. 
22:  Go,,  7  How.  498 ;  OUver  v.  Wcdsh,  6  CaL  R  456 ;  even  after  verdict  {Brooks 
V.  Hanfwrd,  15  Abb.  342). 

j.  A  right  of  action  to  recover  money  paid  pursuant  to  a  wager  on  a  horse- 
race {Weybwm  v.  Whxte,  22  Barb.  82). 

^.  A  cause  of  action  on  the  case  for  deceit  {Zabris^  v.  8mi^,  8  Keman, 
833). 

I.  For  malicious  abuse  of  legal  process  {Somner  v.  WiU,  4  Serg.  &  R.  19). 

m.  For  an  excessive  distress  {ODonneU  v.  Seybert,  18  id.  54). 

n.  For  damages  caused  by  the  flilse  and  fraudulent  representations  of  the 
solvency  of  the  vendee  of  goods  {ZabrtOde  v.  Smith,  8  Eeman,  822 ;  ^fstop  t« 
Baundall,  11  How.  97 ;  4  Duer,  660). 

0.  The  right  of  action  to  cancel  or  avoid  notes  or  other  secnritleB  or  oan- 
tracts  on  the  ground  of  usury  {BougTUon  v.  Smith,  26  Barb.  685). 

o.  The  right  of  action  for  seduction  of  a  servant  (.SbtMiTiiv.  Orotsther^  SM. 
AyT.  601). 

q.  A  ferry  license  (see  14  How.  260). 
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a.  Any  interest  to  which  the  perBonal  representatiyes  would  not  encceed 
{;SciMaae  y.  Bmith,  8  Eeman,  886). 

b.  A  daim  for  a  trespass  {ij^aah  y.  Frederickt^  12  Abb.  149). 

€k  The  right  to  set  aside  a  deed  obtained  from  the  assignor  by  fraud  (Melfch 
hon  y.  Allen,  12  Abb.  275 ;  84  Barb.  56). 

d.  Query— a  claim  for  a  balance  of  account  on  a  settlement  of  partnership 
nSBLiis  (Spring  y.  Baker,  1  Hilton,  526). 

e.  A  right  of  re-entry  for  condition  broken  (see  Main  y.  Ch^een,  88  Barb.  448). 
/.  A  right  of  action  for  money  I«6t  in  gaming  {Meeeh  y.  SUmer,  19  N.  Y.  26.; 

contra,  see  Hendrickvm  y.  Be&n,  6  Bosw.  689). 

g,  Indian  annuities  granted  by  the  goyernment  of  the  United  States  (5  Opin. 
Att  Gen'l.  285). 

K  A  contract  with  the  United  States  government  (5  id.  502;  7  u2.  688). 

i,  A  contingent  right  of  dower  {Moore  y.  Mayor  €ff  N,  F.,  4  Selden,  118). 

J.  A  right  of  dower  before  assignment  (Qreon  y.  PvXnavn,  1  Barb.  500 ;  BoaU 
T.  Btnoard,  8  ti.  81.)  [These  decisions  applied  to  the  law  prior  to  the  code. 
The  right  of  dower  berore  assignment  is  a  chose  in  action,  and  may  now  as 
such  be  transferrable.] 

*.  A  contract  for  conyict  labor  {Homer  y.  Wood,  28  N.  Y.  850). 

t  A  person  cannot  sell  to  another  a  debt  against  himself  A  debtor  has 
no  assigmible  interest  in  debts  owin^  by  him.  A  demand  due  from  a  person 
to  himself  and  another  as  partners,  is  to  the  extent  of  his  own  interest  in  it, 
no  debt  against  him  (Van  Scoter  y.  LefferU,  11  Barb.  140). 

m.  An  assigmnent  of  a  demand  and  a  book  account  made  by  one  under  sen- 
tence of  imprisonment  in  the  State  Prison  is  yoid  (Miller  y.  Jnnkle,  1  Park,  Or. 
R  874). 

n.  As  to  assignment  of  the  assets  of  a  corporation,  see  Ndvm  y.  EaU/on,  16 
Abb.  119 ;  Ogden  y.  Baigmond,  5  Bosw.  26. 

0,  The  assijpmeDt  of  a  bond  by  one  of  two  Joint  obligees,  partners,  In  the 
name  of  the  firm,  is  yoid  (RudMn  y.  MtKeruie,  1  K  D.  Smith,  858). 

p.  The  widow  of  a  man  deceased,  not  being  his  executrix  or  administratrix, 
cannot  assign  his  choses  in  action  (Hinderkheimer  y.  Wileon,  81  Barb.  686). 

q.  Form  of  Assignment.— No  formality  is  necessary  to  efiect  the  transfer 
of  a  chose  in  action.  Any  transaction  between  the  contracting  parties  which 
indicates  their  intention  to  pass  the  beneficial  interest  in  the  instrument 
from  one  to  the  other,  is  sufficient  fbr  that  purpose ;  a  debt  or  claim  may  be 
assigned  by  parol  as  well  as  by  writing  (2  Sto.  £a.  811 ;  ReaXh  y.  Hm,  4 
Taunt.  826 ;  Roberts  on  Pr.  275 ;  Erne  y.  IkLtMon,  1  Ves.  881 ;  Hinkie  y.  Wan^ 
eer,  17  How.  U.  8.  Rep.  868 ;  Judson  y.  Corcoran,  id.  612 ;  Slaughter  y.  Favst, 
4  Blackf  880 ;  Montgomery  y.  DHUngham,  8  Sme.  &  M.  647 ;  Haetings  y.  MKin- 
ley,  1  E.  D.  Smith,  278 ;  Waldron  y.  Baker,  4  td.  440 ;  Dickenaon  y.  PhilUps,  1 
Barb.  454 ;  Oould  y.  EUery,  89  Barb.  163 ;  Payton  y.  WTiite,  2  Hilton.  77;  ^Ssu- 
ion  y.  Fleet,  id,  485 ;  Brigge  y.  Dorr,  19  Johns.  95 ;  Bomer  y.  Wood,  15  Barb- 
871 ;  Oreen  v.  Hart,  1  Johns.  580 ;  CanfiM  y.  Munger,  12  ki  846 ;  Preeoott  y. 
nuU,  \1  id.  284) ;  and  thus,  a  Judgment  of  a  court  of  record,  a  bond  or  coy- 
enant,  and  a  mortgage  of  real  estate,  may  all  be  assigned  orally,  by  mere  de- 
livery, without  any  instrument  in  writing,  declaring  the  transfer  (Ford  y.  Stu- 
art, 19  Johns.  842 ;  Brigge  y.  Borr,  id.  95 ;  Baweon  y.  Cole,  16  irf.  51 ;  Bunyon 
y.  Meeereau,  Hid.  584;  see,  however,  Arteher  v.  2^,  5  Hill,  200) ;  and  so  of  a 
chattel  moTtgBLge(Langdon  v.  Buel,  6  Wend.  80).  Yet  to  constitute  an  assign- 
ment by  parol  Is  must  be  shown  that  the  owner  surrendered  all  control  over 
the  chose,  and  made  an  absolute  appropriation  of  it  (Bupp  y.  Blanehard,  84 
Barb.  627).  As  a  specialty  may  be  assigned  by  parol,  so  it  may  be  assigned 
by  writing  without  seal  (Ford  v.  Stuart,  19  Johns.  95 ;  Bawson  v.  Cole,  16  id. 
51) ;  and  there  are  cases  in  which  something  short  of  an  actual  transfer  and 
delivery  of  a  chose  in  action  will  operate  as  an  equitable  assignment  of  the 
whole  or  some  part  of  it  (Bickerson  v.  PhUUps,  1  Barb.  458 ;  and  see  further, 
WiUard's  Eq.  Juris.  408).  An  assignment  of  a  judgment  is  sufficient  if  it  state 
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correctly  the  title  of  the  suit  (i.  e.  the  names  of  the  parties-T-plalntiff  and  de- 
fendant) though  tne  amount,  the  time  when  recovered,  and  the  court  in  which 
it  was  rendered,  he  omitted  (The  People  v.  Eleming,  4  Denio,  137) ;  and  if  in  the 
title  of  the  suit  the  middle  letter  of  the  plaintifiTs  name  he  omitted,  it  is  im- 
material (AyUgworth  v.  Brawny  10  Barh.  167).  The  word  assigned,  with  the 
aasignoFs  signature  written  on  the  back  of  an  account,  is  a  sufficient  assign- 
ment (Ryan  v.  Maddex,  6  Cal.  Rep.  247  ;  Sexton  v.  Fleet,  2  Hilton,  478).  Where 
a  written  assignment  of  a  claim,  with  the  name  of  the  assignee  left  m  blank, 
is  delivered  to  a  party  with  intent  to  transfer  the  same  to  him,  it  will  oper- 
ate to  vest  in  him  the  title  assignee ;  but  he  may  fill  in  the  name  of  a  third 
person,  and  deliver  the  instrument  to  the  latter,  and  so  transfer  the  title  to 
him  (Waidron  v.  Baker,  4  £.  D.  Smith,  440). 

a.  The  defendant  made  and  signed  an  order  as  follows :  "  Messrs.  F.  &  L. 
pay  J.  L,  or  order  $68  in  such  furniture  as  he  may  select,  and  charge  same  to 
my  account  for  value  received."  On  the  back  of  this  order  J.  L.  wrote : "  Pay 
to  H.  L.  ;'*  and  signed  his  name  thereto ;  held  that  the  endorsement  invested 
H.  L.  with  all  the  rights  of  J.  L.,  and  entitled  him  to  sue  on  said  order  (Len9 
V.  Jamen,  18  How.  265). 

b.  A  written  instrument  for  the  pajrment  of  money  upon  a  contingency, 
may  be  transferred  by  delivery  merely,  although  drawn  payable  "  to  order." 
Such  an  instrument  is  not  negotiable,  and  no  indorsement  is  requisite  to  trans- 
fer the  title.  A  delivery  with  intent  to  vest  in  the  party  all  the  payee's  inter- 
est in  it  is  sufficient  (Loflue  v.  Clark,  1  Hilton,  810). 

e.  The  rule  that  a  bill  payable  to  order  must  be  transferred  by  indorsement,  ap- 
plies only  to  make  the  instrument  negotiable;  but  the  transfer  by  delivery  is 
sufficient  to  enable  the  holder  to  sue  upon  such  a  bill  or  note  in  his  own  name 
iSatage  v.  Bemer,  12  How.  166 ;  BiUings  v.  Jane,  11  Barb.  620 ;  White  v.  Brown, 
14  How.  282 ;  Houghton  v.  Bodge,  5  Bosw.  326 ;  Sexton  v.  Fleet,  2  Hilton,  485 ; 
Brown  v.  Bichardaon,  20  N.  Y.  472 ;  1  Bosw.  402 ;  Farrington  v.  Park  B'k,,  39 
Barb.  645 ;  Gould  v.  EUery,  id,  163). 

d.  Consideration  for  awrignment. — ^An  assignee  of  a  right  of  action  is  not 
hoond  to  show  that  he  gave  any  valuable  consideration  for  the  assignment 
The  owner  of  a  cause  of  action  may  give  lt>>away  if  he  choose,  and  the  donee 
will  have  as^ood  a  right  as  though  he  were  an  assignee  for  value  (Clark  v. 
Downing,  1  E.  D.  Smlfli,  406 ;  Beach  v.  Raymond,  2  id  497;  MUU  v.  Fox,  4  id, 
220 ;  Richardson  v.  Mead,  27  Barb.  178 ;  Arthur  v.  Brooke,  14  Barb.  79 ;  Merrick 
V.  Brainard,  38  Barb.  674;  Vogel  v.  Babeoek,  1  Abb.  177).  In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  the  assignment  was  for  a  suffi- 
cient consideration  (Eno  v.  Crooke,  10  N.  Y.  60 ;  Potter  v.  Chadeey,  16  Abb. 
146),  and  in  case  of  the  assignment  of  a  note  that  it  was  assigned  before  it  be- 
came due  (Andrews  v.  Chadboume,  19  Barb.  147).  Prtof  of  a  valuable  consid- 
eration is  only  necessaiy  to  be  made  when  a  defence  is  set  up  wliich,  unless 
the  plaintiff  was  a  purcnaser  for  value,  would  conclude  him  (James  v.  CJinl- 
mere,  5  Sand.  52 ;  2  Selden,  214) ;  and  where  the  object  is  to  prove  that  the 
alleged  assignment  to  the  plaintiff  is  a  mere  sham,  and  that  although  an  assign- 
ment in  form  has  been  executed,  it  was  executed  under  an  arrangement  that 
the  recovery  should  be  for  the  benefit  of  the  alleged  assignor;  but  the  mere 
fact  that  there  was  no  consideration  does  not  alone  amount  to  anything  (^ur^ 
neU  V.  &wynne,  2  Abb.  81 ;  and  see  BeU  v.  Brew,  4  E.  D.  Smith,  62 ;  Merrick  v. 
Brainard,  38  Barb.  575) ;  and  when  in  pleading,  the  assignment  is  alleged  to 
have  been  for  value  received,  the  allegation  as  to  value  received  is  immaterial 
(Wilson  V.  Codman,  3  Cranch,  193 ;  Vogel  v.  Babeoek,  1  Abb.  177). 

e,  Eflfect  of  awrignment  on  the  character  of  the  clahn. — A  cause  of  action 
originally  within  the  exceptions  of  the  act  of  1831,  to  abolish  imprisonment 
for  debt,  does  not  lose  that  character  by  being  assigned  to  a  third  person 
(King  v.  Kirby,  28  Barb.  49) ;  and  tne  assignee  of  such  a  cause  of  action  may 
institute  proceedings  thereon  for  the  arrest  and  imprisonment  of  the  judgment 
debtor  (id. ;  and  see  French  v.  Whits,  5  Duer,  256). 

/.  Proof  of  awrignment. — An  assi^ment  is  proved  by  the  evidence  of  the 
payee  of  the  note  in  suit,  that  he  had  indorsed  the  note  to  the  plaintiff  and 

8 


^ 


114  ASSIGNMENT.  [§  111. 

that  he  had  no  interest  in  the  note  when  sworn  {Brawn  t.  Biehardaon,  SO  K. 
Y.  472).  The  production  by  the  plaintiff  on  the  trial,  of  an  assignment  to 
himself,  alter  due  proof  of  the  execution  thereof  by  the  assignor,  is  sufficient 
evidence  of  a  delivery  of  such  assignment  {Starp  v.  Bifhop^  4  JB.  D.  Smith,  433), 
and  that  it  was  delivered  on  the  day  it  bears  date  (BeU  y.  Datis^  8  Barb.  210 ; 
and  see  Oenter  y.  Morriton^  81  Barb.  165). 

a.  Parol  proof  to  explain  aflsignment — An  assignment  of  a  Judgment  ab- 
solute in  form,  may  be  shown  to  have  been  made  and  received  as  security  for 
loans  (Starer  v.  CoSy  2  Bosw.  662,  and  see  Lewando  v.  Dunham^  1  Hilton,  114). 

h.  Re-awwlgnment — ^The  re-deliverv  and  surrender  by  the  assignee  to  the 
assignor  of  the  written  assignment  of  a  claim,  and  its  acceptance  by  the  latter, 
with  the  mutual  understanding  that  Uie  assignment  is  thenceforth  to  be  void, 
operates  as  an  equitable  re-assi^ment  of  the  claim  to  the  ori^al  owner,  and 
divests  the  assignee  of  his  title  (£a£  v.  Larker^  8  E.  D.  BmiSi,  655 ;  and  see 
TanUinsan  v.  Borst,  30  Barb.  47). 

e.  Implied  'Warrantee  in  amrignment.— In  every  assignment  of  an  instru- 
ment, even  not  negotiable,  the  assignor  impliedly  warrants  that  the  instrument 
is  valid,  and  the  obligor  liable  to  pay  it  [IMe  v.  BbpkinSf  12  Sme.  &  M.  802 ; 
see  2  £1.  and  Bl.  849) ;  and  that  there  is  no  lecal  defence  to  its  collection,  aris- 
ing out  of  his  own  connection  with  its  origin  {Bekuoare  B*k.  y.  Jarvis^  20  N.  Y. 
22o) ;  that  the  party  was  competent  to  contract  {Enoin  v.  DoumB^  15  N.  Y. 
574) ;  that  the  amount  is  unpaid  {Fumeas  v.  Fergvion^  15  N.  Y.  430). 

d.  Aaaignment  of  prinoipal  debt  carries  with  it  all  collateral  aecnri- 
tlea. — ^Where  a  debt  is  assigned,  the  assignment  carries  with  it  all  the  collateral 
securities  held  bv  the  assignor  for  its  collection,  although  they  are  not  men- 
tioned or  referred  to  in  the  assignment  (Parmdee  v.  Dann^  28  mrb.  461 ;  Bex- 
ton  V.  Fleet,  2  miton,  484^.  Thus  the  assignment  of  an  undertaking  riven  by  a 
defendiant  in  an  action  ot  claim  and  delivery,  carries  with  it  the  Judgment  in 
the  action,  aemble  (Morange  v.  Mudge,  6  Abb.  243).  The  as«ffnmcnt  of  a  gua- 
ranteed note  carries  with  it  the  guarantee  (Gould  v.  EUery,  ^  Barb.  168) ;  and 
the  assignment  of  a  debt  necessarily  carries  with  it,  as  an  incident,  a  collateral 
mortgage  {Jackeon  v.  Blodgett,  5  Cow.  202),  by  which  it  is  secured.  So  the  as- 
signment of  a  judgment  carries  with  it  the  debt  and  any  mortgage  ^ven  to 
secure  it :  and  if  we  assignment  be  of  a  part  of  the  debt  or  Judgment,  it  carries 
with  it  a  similar  part  of  the  mortgage  {PatUton  v.  SuU,  9  Cow.  747).  An  aa- 
signment  of  shares  of  stock  in  an  incorporated  company,  passes  the  growing 
profits  of  such  shares  {Kane  v.  Bloodgood,  7  Johns.  Ch.  K.  108;  Willard's  Eq. 
Juris.  462).  An  assignment  by  a  defendant,  who  prevails  in  an  action  of  claim 
and  delivery,  of  the  Judgment  recovered  by  him,  and  all  moneys  to  be  ob- 
tained by  means  thereof^  or  by  any  proceedmgs  to  be  had  thereon,  transfers 
to  the  assi^ee  any  undertaking  executed  in  the  action,  upon  requisition  made 
for  the  delivery  of  property  to  plahitiff;  and  the  assignee  may  maintain  an 
action  upon  such  an  undertaking  {Botodoin  v.  Colmany  8  Abb.  481  :•  6  Duer, 
182).  An  assignment  of  **  all  my  property  and  estate  of  every  kind,^'  or  ^  in- 
terest," transfers  a  right  of  action  existing  in  fietvor  of  the  assignor  for  the 
conversion  of  a  chattel  {McKee  v.  JvM^  2  Keman,  622 ;  Waldfon  v.  WtUard^ 
17  N.  Y.  466).  A  sale  of  goods  does  not  carry  with  it  a  right  of  action  .-for 
their  conversion  {Hicke  v.  Uletdand,  37  Barb.  578 ;  ante^  109  0).  Where  the  as- 
signment of  the  principal  security  carries  with  it  all  subsidiary  securities,  it  is 
not  necessary  to  allege  in  the  complaint  more  than  the  assignment  of  the 
principal  security  {Hoemer  v.  True,  19  Barb.  106). 

0.  Where  the  plaintiff  on  trial  of  a  cause  at  the  circuit  settled  with  one  de- 
fendant under  a  written  agreement,  by  which  he  was  to  take  Judgment  in  the 
action,  which  the  defendant  agreed  to  pay  on  certain  conditions,  and  subse- 
quently plaintiff  sold  the  Judgment  subject  to  such  agreement,  and  the  assignee 
brought  an  action  against  the  defendant,  on  the  ground  of  deceit  and  fraud  in 
making  the  agreement, — ^held  on  demurrer  that  the  action  could  not  be  main- 
tained. The  assignment  of  the  Judgment  was  an  affirmance  of  it  by  the 
plaintiff  therein,  and  might  have  left  m  him  the  right  of  action  for  the  fraud ; 
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bat  the  assignment  of  the  Jadgment  did  not  carry  with  it  such  right  of  action 
{Bont  V.  BS^ifin,  17  How.  m ;  8  Abb.  851 ;  80  Barb.  180). 

a.  The  assignment  of  aright  of  action  on  a  policy  after  a  loss,  held  not  to 
cany  with  it  the  policy  (Courtney  v.  N,  T,  Ins  Co.,  28  Barb.  116). 

§  112.  [92.]  ( Am'd  1849.)    Assignment  of  thing  in  action. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejudice  to  any  set-off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment ;  bat  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  dae. 

&  This  section  does  not  change  the  substantial  rights  of  the  assignor  ana 
assignee  (BeckwUh  y.  Uman  BkyS  8elden,  211).  In  the  action  by  the  assignecL 
the  defendant  may  avail  himself  of  any  defence  he  might  have  interposed,  had 
the  action  been  by  the  assignor,  and  which  existed  in  favor  of  the  defendant 
against  such  assignor  at  the  time  of  the  assignment  (Western  Bank  y.  8h&r 
iBood,29Bfirh,SS3:BeckwithY.  Union  Bank,  4  Sand.  610 ;  aflfd,  5  S^ld.  211; 
Myers  V.  Bavis,  22 1^.  Y.  489),  or  in  some  c£^s  at  the  time  of  receiving  notice 
of  the  assignment  (Solomon  v.  HoU,  8  £.  D.  Smith,  189). 

&  An  aaugnee  takes  the  demand  subject  to  all  equities  existing  between  the 
parties  to  the  contract  ( Western  Bank  v.  Sherwood,  29  Barb.  388 ;  Bush  v.  La- 
throp,  23  K.  Y.  535 ;  Wood  v.  Perry,  1  Barb.  115 ;  Ainslie  v.  BoynUm,  2  Barb. 
258).  He  stands  in  exactly  the  same  situation  as  the  assignor  (Mangles  v. 
Duxm,  3  Ho.  of  L.  Cas.  702 ;  18  E.  Law  &  Eq.  R  82 ;  Bob&rts  v.  Carter,  24 
How.  44 ;  BuOer  v.  N,  T,  A  Erie  R  R  Co.,  22  Barb.  110).  This  rule  applies 
to  an  assignment  of  a  warehouse  receipt  (Commercial  JBank  of  Rochester  v. 
CoU,  16  Barb.  606),  and  to  assignments  for  the  benefit  of  creditors  (Maas  y. 
Goodman,  2  Hilton,  275 ;  Marine  Ins.  Co.  v.  Jauncey,  1  Barb.  486). 

cL  Where  a  liqnidated  demand  not  due  is  assigned,  the  debtor  cannot  set  off 
a  like  demand  he  has  against  the  assignor,  but  not  due  at  the  time  of  tlie  as- 
signment (WaU  y.  Mayor  of  N.  Y.,  \  Sand.  23),  although  the  assignor  was 
msolvent  (Myers  v.  Davis,  22  N.  Y.  489). 

«.  Where  a  bank  depositor,  an  indorser  on  a  biH  held  by  the  bank,  runninfi^ 
to  maturity,  and  in  whose  favor  tliere  was  a  balance  of  account  nearly  equal 
to  the  bill,  made  a  general  assignment  for  the  benefit  of  creditors ;  and  soon 
after  and  before  notice  of  the  assignment  the  bill  was  protested,  the  assignor 
fixed  as  indorser,  and  the  amount  of  the  bill  charged  to  his  account  on  the 
books  of  the  bank,  and  the  bill  was  held  by  the  bsmk  uncanceled,  when  notice 
of  the  assignment  was  given ;  it  was  held  that  the  assignee  was  entitled  to  re- 
cover from  the  bank  the  entire  sum  in  deposit,  without  any  deduction  for  the 
amount  of  the  bill  (Beckioith  v.  Union  Bank,  5  Seld.  211 ;  and  see  Wells  v. 
Sieieart,  3  Barb.  40 ;  Robinson  v.  Howes,  20  N.  Y.  84). 

/.  Where  W.  &  L.,  after  ordering  goods  to  be  manufactured  by  D.,  and  be- 
fore they  could,  with  reasonable  mhgence,  be  completed,  became  insolvent 
and  aasifned  all  their  property  to  plaintitf,  including  a  claim  against  D.  for 
goods  sold ;  D.  after  completing  and  tendering  said  goods  ordered  by  W.  &  L., 
was  sued  by  the  plaintiff  to  recover  said  assigned  claim,  held  that  D.  could 
not,  in  such  action,  set  off  the  price  of  the  goods  so  manufactured  (Myers  y. 
JDow,  22  N.  Y.  489 ;  see  Maas  v.  Goodman,  2  Hilton,  275 ;  infra,. 

g.  A.,  on  the  1st  September,  1857,  sold  goods  to  B.  on  a  credit  of  six  months, 
1  e.,  to  be  paid  for  March  1, 1858.  On  August  31,  1857,  B.  purchased  a  note 
of  A.,  dated  February,  1857,  and  falling  due  December,  1857.  On  September 
12, 1857,  A.  assigned  for  the  benefit  of  his  creditors,  among  other  property 
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the  said  debt  of  B.  After  the  time  of  payment  had  arriyed,  A.'s  assignee  saed 
B.  for  said  claim ;  held  that  B.  might  set  off  said  note  {Maaa  r.  0<wknan,  2 
Hilton,  275). 

a.  In  an  action  by  an  aseienee,  the  defendant  cannot  set  off  a  Judgment  for 
costs  obtained  against  the  plaintiff's  assignor  subsequent  to  the  assignment, 
and  in  an  action  in  whidi  the  said  assignee  took  no  part  (Ogden  y.  PrenUoe^  33 
Barb.  160). 

h.  Courts  protect  the  rights  of  assignees  against  all  persons  having  either 
express  or  implied  notice  of  the  assiniment  ( WUkins  y.  BaUermany  4  Barb. 
47 ;  and  see  WiUiarMon  y.  Broton^  15  T^.  Y.  854).  But  the  assi^ee  of  a  de- 
mand is  not  protected  against  the  subsequent  dealings  of  his  assignor  with  the 
debtor,  where  the  latter  acts  in  good  faith  {HunUngion  y.  PoUefty  82  Barb.  800)^ 
A  debtor  who  sees  his  obligation  transferred  by  the  holder  to  a  bona  fide  pur- 
chaser, without  giving  any  notice  of  his  set  off,  his  estopped  from  setting  up 
such  set  off  against  the  purchaser  {Tylee  v.  JoteB,  Z  Barb.  222 ;  and  see  &b  v. 
Laweer,  18  How.  28). 

c.  The  assignee  of  a  cause  of  action,  assigned  after  action  brought,  is  liable 
to  the  defendant  for  costs,  if  he  (the  assignee)  proceed  in  the  action  after  the 
assignment ;  and  in  such  a  case  he  takes  the  demand  cvm  onere^  and  is  liable 
for  the  costs  which  had  accrued  before  as  well  as  those  which  arise  qfter  tiie 
assignment  (10  Wend.  622 ;  20  ib,  630,  632).    See  section  321,  poH. 

d.  The  declarations  of  an  assignor  of  a  chose  in  action,  made  while  he  is  the 
holder,  fvnd  before  assignment,  are  not  evidence  against  his  asdgnee  {&nith  v. 
WM,  1  Barb.  230 ;  TatMley  v.  Barry,  16  K  Y.  497 ;  Booth  v.  SiMety,  4  Seld. 
276).  Nor  are  admissions  by  the  assignor,  made  after  the  assignment,  evi- 
dence against  his  assignee  (&arland  v.  Harrison^  17  Mo.  R  [2  Ben.]  282 ;  and 
see  Schenk  v.  Warner,  87  Barb.  261 ;  Osbom  v.  BMim,  id,  481 ;  Foster  v.  BeaU, 
21  N.  Y.  247 ;  Jones  v.  Bad,  8oc  Metho,  Epis.  Church,  21  Barb.  161 ;  Banna  y. 
OurUe,  1  Barb.  Ch.  R.  268). 

§  118.  [93.]  (Am'd  1851.)    Action  hy  executory  trustee^  dkc. 

An  executor  or  administrator,  a  trastee  of  an  express  trnst, 
or  a  person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another, 

«.  Bondfl  to  the  People.— Bonds  taken  in  the  name  of  the  people  shonld  be 
prosecuted  in  the  name  of  the  people,  and  not  in  the  name  of  the  party  in  in- 
terest {Boe  V.  Seaman,  2  Code  R ;  The  People  v.  Clarke,  21  Barb.  214 ;  TTie  Pe(h 
pie  v.  Norton,  5  Selden,  176).  Where  after  a  decree  had  been  made  by  a  sur- 
rogate for  the  payment  of  an  administrator,  his  certificate  filed  and  docketed, 
and  execution  issued  thereon  returned  unsatisfied,  the  surrogate  assigned  the 
administration  bond  to  the  person  in  whose  favor  his  decree  was  made,  for  the 
purpose  of  being  prosecuted  pursuant  to  laws  of  1887,  p.  585,  held  thit  an  action  on 
such  bond,  was  properly  brought  in  the  name  of  the  person  in  whose  favor 
such  decree  was  made  (Baggot  v.  Boulger,  2  Duer,  160) ;  but  where  the  surro* 
gate  made  an  order  on  an  administrator  to  pay  the  claim  of  a  creditor,  and  the 
administrator  failed  to  pay ;  and  thereupon  on  proof  of  his  refhsal  the  surro- 
gate directed  that  the  administration  bond  should  be  prosecuted  under  laws  of 
1880,  ch.  830,  held  that  such  action  was  properly  brou^t  in  the  name  of  the 

S^ople  {T/ie  Pisople  y.  ZaiM,  8  Abb.  450, 4  id.  292 ;  The  People  y.  Tmcneend,  87 
arb.  621). 
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o.  The  attorney  general  may  bring  an  action  in  the  name  of  the  People,  to 
restrain  a  manidpal  corporation  mm  doing  unlawful  acts  {The  Feo^  y. 
Jtfd^or,  4tc,QfN,  r.,  82  Barb.  85). 

&  Pablic  Officera. — ^Actions  ly  public  officers  as  such  snould  be  brought  in 
their  individual  names  with  the  title  of  their  office  added  {Faige  y.  Fazaxkerly^ 
86  Barb.  392 :  Qimld  y.  QIom,  19  id.  179),  and  not  merely  in  the  name  of  the 
office  (2  R  a  473,  §§  92, 98 ;  Superb r$  of  Galway  y.  SUfMon,  4  Hill,  186 ;  Highway 
ComwKT%  pf  OoufilandciOe  y.  iVdk,  id.).  The  statutozy  provisions  relate  only  to 
actions  by  and  not  to  actions  against  public  officers,  and  an  action  against  a 
Goun^  in  the  name  of  the  bo^urd  of  supervisors,  without  naming  the  indiduals 
"who  n>r  the  time  being  were  supervisors  of  the  several  towns  of  the  county, 
was  held  to  be  properly  brought  (BtU  v.  Board  of  Supervisors  of  lAvingsU^n  Co.. 
2  Keman,  63 ;  See  WM  y.  Supercisors  of  Columbia,  9  How.  816). 

e,  Coiiatable*B  Bonds. — An  action  upon  a  bond  given  by  a  constable  of  the 
city  of  New  York,  pursuant  to  2  R  L.  of  1813,  p.  397,  §  147,  is  properly 
brought  in  the  name  of  the  mayor,  Ac,  of  the  city  of  New  York  (Mayor  of  Jv. 
T,  V.  Doody,  4  Abb.  121 ;  Mayor  of  K  F.  v.  Brett,  2  Hilton,  560). 

dL  Joint  Stock  Companies. — ^Any  company  or  association^  composed  of 
not  less  than  seven  persons,  who  are  owners,  or  who  have  an  mterest  in  any 
property,  right  of  action,  or  demand,  Jointly,  or  in  common,  or  who  may  be  li- 
able to  any  action  on  account  of  such  ownership  or  interest,  may  sue  and  be 
sued  in  the  name  of  the  president,  or  treasurer  for  the  time  being  of  such 
joint-stock  company  or  association ;  and  all  suits  and  proceedings  so  prose- 
cuted, by  or  against  such  Joint-stock  company  or  association,  and  the  service 
of  all  process  or  papers  in  such  suits  and  proceedings,  on  the  president  or 
treasurer  for  the  time  beinjg  of  such  joint-stock  company  or  association,  shall 
have  the  same  force  and  effect  as  regards  the  joint  rights,  property  and  effects 
of  such  joint-stock  company  or  association,  as  if  such  suits  and  proceedings 
were  prosecuted  in  the  names  of  all  the  shareholders  or  associates,  m  the  man- 
ner now  provided  by  law  (Laws  of  1849,  p.  389 :  Laws  1851,  p.  838 ;  and  see 
Laws  18^,  p.  283,  and  note  to  §  71,  anU).  •  These  statutes  were  intended 
merely  to  obviate  the  inconvenience  of  Joining  all  the  shareholders  or  associ- 
ates  as  parties,  and  not  to  confer  any  new  right  of  action  ( Coming,  Pres.  Jkc.  v. 
Oreene,  23  Barb.  33).    It  is  only  in  cases  where  an  association  as  such  are  the 
owners,  or  have  an  mterest  joint,  or  In  common,  in  any  property,  right  of  action 
or  demand,  that  a  suit  may  be  maintained  in  the  name  of  the  association.  The 
separate  owners  of  demands,  or  of  separate  rights  of  action,  cannot  voluntarily 
associate  and  elect  a  president  and,  under  the  acts  of  1849  and  1851  above 
cited,  recover  in  the  name  of  such  president,  in  one  suit  the  separate  demands. 
(Id.)    Those  statutes  have  been  held  not  to  apply  to  the  fire  companies  of  the 
city  of  Kew  York,  so  as  to  enable  the  foreman  of  one  of  those  companies  to  sue 
in  his  own  name  as  such  foreman,  the  foreman  of  another  company  in  his 
name  as  foreman,  to  recover  the  possession  of  a  fire-engine  (Masterson  v.  BotU, 
4  Abb.  130) ;  but  where  the  complaint  in  an  action  on  a  promissory  note  al- 
leged in  effect  that  the  **  Forestville  Division,  No.  411,  Sons  of  Temperance," 
is  an  association  composed  of  seven  persons  and  upwards,  and  that  the  note 
was  given  for  the  benefit  of  the  association,  and  was  the  common  property  of 
the  members  of  the  association,  and  that  T.,  in  whose  name  the  action  is 
brought,  is  the  treasurer  of  the  association, — ^a  demurrer,  on  many  grounds  (so 
says  the  report)  was  overruled,  and  that  the  action  was  properly  brought  in 
the  name  of  the  treasurer.     The  statutes  apply  to  any  company  or  association, 
consisting  of  seven  or  more,  having  a  treasurer — ^but  the  court  abstained  from 
sayhig  whether  the  act  would  apply  to  ordinary  commercial  partnerships 
{tibbetts  y.  Blood,  21  Barb.  655).     And  in  AusHn  v.  Searing  (16  N.  Y.  113),  the 
court  doubted  whether  these  statutes  applied  to  private  partnerships  or  com- 
panies having  more  than  seven  members,  not  organized  in  pursuance  of  anj 
statute.    The  New  York  superior  court  held  that  these  provisions  apply  to 
uninoarpenrated  companies  and  associations  (W.  T.  Marbled  Iron  Works  v.  Smith, 
4  Dner,  362).    The  supreme  court,  however,  held  that  the  statute  applied  to 
an  «;iincorporated  religious  association  {DeWiU  y.  Chandler,  11  Abb.  459). 
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Bignmoiit  being  made  parties.  Such  an  assignment  is  the  transfer  of  a  debt 
merely,  a^d  does  not  require  the  assent  thereto  of  the  assurers  (Mdlen  y.  Ham- 
iUon  I'M,  Co,^  5  Duer,  101 ;  afTd  17  N.  Y.  615).  An  assignee  of  a  demand  in 
trust  to  pay  certain  creditors  of  the  assignor,  and  the  bSance  to  the  assignor 
himself,  ma^  bring  an  action  in  his  own  name  without  Joining  the  cestui  qua 
trusts  as  plamtiffs  (Lewis  y.  Graham^  4  Abb.  106).  On  a  promissory  note  given 
to  an  executor  or  administrator,  on  account  of  the  decedent's  estate,  he  may 
sue  either  indiyidually  or  in  his  representatiye  ciiaracter  {Bright  y.  Gurrie,  5 
Sand.  433 ;  Merriii  y.  Seaman^  2  Selden,  168).  And  so  for  a  conyersion  of  the 
property  of  the  deceased  (Shdden  y.  jBfoy,  11  How.  15J.  A  deputy  sheriff  hold- 
mg  an  execution  took  a  bond  running  to  his  principal,  conditioned  to  indem- 
niQT  the  latter,  and  all  persons  assistmg  him  in  the  premises,  held  an  action 
would  Ue  in  the  name  of  Uie  sheriff  for  the  benefit  of  the  deputy,  without  any 
assignment  of  the  cause  of  action  by  the  letter  (^HlweU  y.  Hunbertjl^  N.  TT, 
874).  One  partner  is  not  ordinarily  a  trustee  for  his  co-partner.  **  But  we  do 
not  mean  to  say  that  a  contract  in  writing  may  not  be  so  frdlned  as  to  con- 
stitute one  partner  a  trustee  for  his  co-partners  within  section  113."  {Seeor  y. 
KeUer^  4  Duer,  4^).  An  officer  of  a  foreign  corporation  or  company  may 
maintain  an  action  in  his  own  name  in  behalf  of  his  company  if  his  complaint 
states  facts,  showing  his  authority  to  sue  on  their  behalf,  for  in  such  case  he 
may  be  regarded  as  the  trustee  of  an  express  trust  {MyerB  y.  Machado^  6  Abb- 
198 ;  14  How.  148 ;  Garuiderani  y.  Briabafie^^^  N.  Y.  889). 

a.  As  a  trustee  of  an  express  trust  may  9ue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought,  it  follows  that  he  may  le 
iued^  and  that  the  eesttU  que  iruats  are  before  the  court  by  representation 
(Mead  y.  MiteheU^  5  Abb.  106).    See  ante  note  to  section  111. 

b.  Penal  aotkuL — Actions  for  penalties  under  the  act  to  suppress  intemper- 
ance (Laws  1857,  ch.  628),  should  be  in  the  name  of  "  the  Board  of  Commis- 
sioners of  Excise''  of  the  county ;  not  in  the  names  of  the  commissioners 
SBoTrvray  y.  Sperry,  16  How.  211 ;  Rd  of  GommWs  v.  Doherty^  id.  46 ;  Haighi  y. 
JBenMm^  18  How.  302).  Actions  for  penalties  under  the  act  relating  to  the 
port-wardens  and  pilots  of  the  port  of  New  York,  must  be  brought  in  the 
name  of  the  master- warden  of  the  port  of  New  York  (The  Ploopie  y.  Deming^  1 
Hilton,  271 ;  13  How.  441).  Suits  by  common  informers  are  to  be  in  the  names 
of  the  Informers  (2  R.  8. 481 ,  §  5 ;  Seward  v.  Beach,  29  Barb.  289).  Actions  for  penal- 
ties under  the  law  regulating  the  Brooklyn  Fire  Department  must  be  m  the 
indiyidual  names  of  the  trustees  (TrvMees  of  Fire  Department  y.  Acker ,  26  How. 
268). 

(S.  Boards  of  Health. — ^Boards  of  Health,  as  constituted  by  statute,  haye 
not  the  capacity  to  sue  or  be  sued  (The  People  y.  Superoieore  of  Monroe^  18 
Barb.  567 ;  Gardner  y.  N.  T.  Bd  ofHeaUh,  10  N.  Y.  409). 

d  ^pdiang. — The  Seneca  nation  of  Indians  may  sue  in  their  coUectiye 
same  (Tlie  Seneca  NaUan  of  Indians  y.  Tyler,  14  How.  109). 

0.  ReceiverB  and  Sheriffi. — ^Receiyers  appointed  pursuant  to  sections  244 
and  298  of  the  code,  and  rule  92  of  the  supreme  court,  and  sheriffs  in  the 
cases  mentioned  in  section  232  of  the  code,  may  sue  in  their  own  names ;  and 
foreign  receiyers  see  Bunk  y.  8U  John,  29  Barb.  585). 

/.  Repablic. — A  republic,  acknowledged  as  such  by  the  goyemment  of  the 
United  States,  is  an  independent  sovereign  power,  and  therefore  a  state  Just 
AS  certainly,  and  in  the  same  sense,  as  a  monarchy,  limited  or  absolute.  It  has 
the  same  right  to  sue  for  a  debt  as  an  indiyidual  creditor,  and  the  same  right 
to  sue  by  its  appropriate  name,  as  a  foreign  corporation  by  its  corporate  name 
iThe  BepubUc  of  Meaeieo  y.  De  Arangoia,  5  Duer,  685). 

g,  OflSoer  of  foreign  government. — An  officer  of  a  foreign  goyemment 
specially  authorized  to  sue  for  goyemment  property  in  his  own  name,  may 
sue  in  the  courts  of  this  State,  and  arrest  a  defendant  charged  with  fraudulent 
misapplication  of  that  property  (Fed  y.  EUioU,  16  How.  481 ;  7  Abb.  433). 

h.  Persons  not  in  being. — Under  section  113  persons  not  in  being  held  to 
be  represented  by  a  trustee  of  the  property  in  which  such  persons  not  in  being 
.might  on  coming  into  being  haye  an  interest  (Mead  y.  MUcheU,  5  Abb.  92). 
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o.  Untted  Stataa^— Actions  on  behalf  of  the  United  States  are  to  be  brought 
in  the  name  of  the  United  Statefr—not  of  any  public  officer  (7  Opin.  Att. 
Qen.50). 

6.  Bond  of  Town  EhipaiintaiidentB. — Action  on  official  bond  of  town  su- 
perintendent of  common  schools  must  be  in  the  name  of  the  Supervisor  to 
whom  the  same  was  given,  or  his  successor  in  office  (Fuller  y.  I^tterUm,  14 
Bartx59X 

e.  Traotaes  of  Reli|;locui  Sooieties  cannot  sue  as  such  except  by  the  coi^ 
ponte  name  or  title  of  the  society  {Bundy  v.  BirdnU,  29  Barb.  81). 

It  is  not  pretended  that  this  note  comprises  every  statutory  provision  aa 
to  parties  to  actions ;  and  in  cases  not  here  mentioned,  reference  should  be 
made  to  the  statutes  at  laige.     See  also  notes  to  sections  114^  115|,  and  118^ 

§  114.  [94.]  '(AmM  1851,  1857.)  Action  hy  cmd  against  a 
married  woman. 

When  a  married  woman  is  a  partj,  her  husband  most  be 
joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she  may 
sne  alone ; 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sne  or  be  sued  alone, — 

And  in  £iO  case  need  she  prosecute  or  defend  by  a  guardian 
or  next  friend. 

d.  Since  the  act  of  1860  (Laws  I860,  ch.  90),  married  women  may  sue  and 
be  sued  in  actions  at  law,  in  all  matters  relating  to  their  separate  estates,  in 
the  same  manner  9a  femes  eole  ,  and  such  actions  are  commenced  by  the  like 
process,  continued  to  Judgment  by  the  like  proceeding,  and  the  judgment  en- 
forced by  the  like  means  as  actions  a«iinst  femes  sole  (Barton  v.  Beer^  31 
How.  S09 ;  35  Barb.  81 ;  Morrell  v.  Caidey,  17  Abb.  76);  and  since  1860  an 
action  for  an  assault  on  a  married  woman  should  be  in  her  name,  and  by  her- 
self as  sole  plaintiff,— a  joint  action  by  husband  and  wife  for  such  an  assault 
cannot  be  maintained  Utann  v.  Marshy  21  How.  872).  To  such  a  joint  action 
the  appropriate  grounci  of  demurrer  is  that  the  complaint  does  not  state  &ct8 
snflScient  to  constitute  a  cause  of  action  {id.) ;  and  in  an  action  by  or  against  a 
married  woman  for  contracts  relating  to  her  separate  estate,  her  husband 
should  not  be  joined  (Klen  v.  QHmey,  24  How.  81 ;  Brotenson  v.  Cfifford,  8  How. 
8d5 ;  MeKune  v.  McQarvey.  6  Gal.  497 ;  8mUh  v.  Kearny,  9  How.  466 ;  ISU^ 
man  v.  HSOmnny  14  How.  456 ;  Sherman  v.  Bumham,  6  Barb.  408 ;  Walker  v. 
Bwtytee,  8  Abb.  186 ;  Smart  v.  Qmstoek^  24  Barb.  411) ;  and  so  in  an  action 
for  the  conversion  of  the  separate  property  of  the  wife  {AcJdey  v.  Tarbox,  29 
Barb.  512 ;  ^^net  v.  Aeoessory  TraneU  Co.,  5  Duer,  662),  or  for  the  recovery  of 
possession  of  real  property  {Darby  v.  CaUaghan.  16 14.  Y.  71 ;  and  see  9  Abb. 
402;  17  How.  563;  and  MerdiarUe  Ins.  Co,  y.  Btnman^  84  Barb.  410;  Heuh 
berry  v.  Garland,  81  Barb.  121). 

«.  In  an  action  against  husband  and  wife  for  slander  by  the  husband  and 
also  by  the  wife,  the  wife  may  demur  on  the  ground  that  several  causes  of 
action  are  improperly  joined  [Mdkme  v.  StUteeU,  15  Abb.  425). 

/.  An  action  to  recover  damages  for  a  tort  by  the  wife,  should  be  against 
the  husband  and  wife  {Matthews  v.  Fiestd,  2  £.  D.  Smith,  90;  Malone  v.  StO- 
wdX^  15  Abb.  425 ;  and  see  iitfra). 

g,  SemUe,  the  act  of  1860  does  not  authorize  a  married  woman  having  no 
separate  estate,  to  contract  for  the  purchase  of  real  estate  on  credit  (Base  y. 
BeO,  38  Barb.  25). 
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a.  The  re^due  of  the  note  to  this  aection  mtiBt  be  read  in  connection  Trith 
the  statute  of  1860. 

b.  If  there  is  a  Joint  interest  in  the  husband  and  wife,  the  husband  should 
Join,  or  the  suit  would  be  defectiye  {Smith  y.  Kearney^  9  How.  468).  Thus,  in 
an  action  to  reooyer  real  property,  when  the  wife  is  the  owner  of  the  fee  and 
the  husband  tenant  by  ue  curtesy  initiate,  the  husband  and  wife  may  and 
should  join  in  the  action  (Ingraham  y.  Baldwin^  12  Barb.  9).  So  in  an  action 
to  recoyer  damages  for  slanderous  words  spoken  of  a  married  woman,  if  the 
words  are  actionable  per  m,  the  husband  is  a  necessary  party  as  plaintiff;  but 
if  Uie  words  are  actionable  only  by  reason  of  special  damage,  the  husband 
must  sue  alone  (Klein  y.  Hisnta,  2  Duer,  638 ;  wiaianu  t.  BMredge,  22  Barb. 
896) ;  and  where  a  married  woman  brought  an  action  for  slanderous  words, 
actionable  only  by  reason  of  speeial  damage,  and  alleged  special  damage,  a  de« 
murrer  assigning  for  cause  that  the  plaintifTs  husband  was  not  a  party,  was 
allowed,  (/d) 

c  In  an  action  to  foreclose  a  mortgage,  executed  by  husband  and  wife,  on 
the  lands  of  the  wife,  and  to  enforce  pa3rment  of  the  bond  executed  by  both, 
it  was  held  that  the  action  was  properly  brought  against  both  the  husband 
and  wife  {Gonde  y.  Shepherd,  4  How.  75 ;  (hnae  y.  Ndeon,  2  Code  Rep.  58). 
And  in  an  action  for  the  partition  or  sale  of  real  estate  of  the  husband  held  in 
conmion,  the  wife  is  a  necessary  party  [fUpple  y.  OtSbum,  8  How.  456). 

d  An  action  may  be  maintained  against  the  husband  and  wife  jointly  for 
any  debt  of  the  wife  contracted  before  marriage  (Laws  of  1853,  p.  1057). 

0.  In  one  case  (Smith  y.  Scribner,  12  How.  501)  an  action  against  a  husband 
as  sole  defendant  for  a  debt  contracted  by  his  wife  carrying  on  a  separate 
business  and  haying  a  separate  estate,  the  debt,  howeyer,  haying  been  con- 
tracted with  hia  presumed  consent,  HooseveU  J*.,  held  that  in  such  a  case  the 
plaintiff  might  elect  either  to  sue  the  husband  alone,  or  the  husband  and  wifd 
Jointly. 

/.  In  Rusher  y.  Morris  (9  How.  266)  the  action  was  by  husband  and  wife  aa 
co-plaintifl&,  to  foreclose  a  mortgage  made  to  the  wife  during  her  coyerture. 
The  defendant  demurred,  alleging  for  cause  a  defect  of  parties  plaintiff 
Roosevelt  J.,  oyerruled  the  demurrer,  on  the  ground  that  the  husband  wa& 
properly  made  a  party,  or  at  least  there  was  **  nothing  illegal  in  the  husband 
becoming  a  co-plaintiff." 

^.  In  an  action  by  husband  and  wife,  the  complaint  alleged  the  breaking 
into  the  dwelling  house  oecumed  hj  the  wife,  whereby  she  was  hindered  in  the 
enjoyment  of  said  house.  To  this  the  defendant  demurred  for  a  defect  of 
parties.  The  demurrer  was  allowed,  the  complaint  not  alleging  the  premises 
to  be  the  separate  estate  of  the  wife,  the  action  should  have  been  by  the  hus- 
band alone  (Dunderdcde  y.  Grymes,  16  How.  195). 

K  Prior  to  the  law  of  1860,  the  earnings  of  a  wife  are  the  property  of  her 
husband ;  and  this  rule  holds  good  where  her  earnings  are  from  a  business  ^ 
carried  on  with  moneys  of  her  separate  estate.  Therefore,  where  a  married 
woman  kept  a  boarding-house,  which  was  alleged  to  be  her  separate  estate, 
it  was  held  that  the  board  money  of  her  boaraers  belonged  to  her  husband, 
and  must  be  sued  for  in  his  name,  and  not  in  the  name  of  the  wife  or  of  the 
husband  and  wife  jointly  (Dunderdale  y.  Orwnes,  16  How.  195 ;  EouiUier  y. 
Werniki,  8  E.  D.  Smith,  310 ;  Awgadro  y.  BcM,  id.  385;  Freeman  y.  Orser,  5 
Duer,  477)  And  the  same  rule  applied  to  a  demand  for  seryices  rendered  by 
both  husband  and  wife  (Id, ;  and  see  Sherjnan  y.  Elder,  1  Hilton,  476). 

».  In  an  action  by  a  married  woman  relating  to  her  separate  estate,  her  hus- 
band should  be  made  a  party  defendant,  if  he  has  any  interest  to  be  affected 
oy  the  action ;  otherwise  not  (HiUman  y.  HiUman.  14  How.  456 :  see  Ooelet  y. 
Gon,  31  Barb.  314). 

j.  The  husband  alone  is  liable  for  necessaries  fomished  to  the  wife  during 
coyerture ;  and  in  an  action  therefor  she  ought  not  to  be  Joined  as  a  defendant 
{JIfain  y.  Stephens,  4  E.  D.  Smith,  86). 

k.  By  the  reyised  statutes,  a  married  woman  may  sue  alone,  if  her  husband 
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be  sentenced  to  the  State  prison  for  life ;  and  in  actions  relating  to  real  pro- 
perty, if  husband  and  wife  are  impleaded,  and  the  husband  absent  hiinsell 
and  will  not  defend  the  wife's  rights,  the  wife  may  apply  before  judgment,  to 
be  allowed  to  defend  without  her  husband ;  and  where  a  husband  vMuntarU^ 
and  absolutely  deserts  his  wife,  and  renounces,  so  &r  as  he  can  do  it,  his  mari- 
tal relation,  and  leaves,  and  continues  absent  from  the  State,  the  wife  may  be 
regarded  as  a  feme  sole  {phapman  y.  Lwfion^  11  How.  235). 

a.  A  married  woman  not  being  competent  to  appoint  an  attorney,  shoulc 
plead  in  proper  person  (Bergman  y.  nawiU^  8  Abb.  8d0 ;  Philiips  y.  Burr^  4 
Duer,  113 ;  see  Rend&nan  y.  BasUniy  8  How.  201 ;  Tavmer  y.  Toumer^  7  id, 
887 ;  Quids  y.  Saruam,  8  Taunt.  261).  But  after  a  trial  on  the  merits  with- 
out objection,  it  Is  too  late  to  object  that  the  answer  is  by  an  attorney.  (Id,) 

See  note  to  subd.  4  of  sea  144,  jKwt 

§  115.  [95.]  (A.m'd  1849.)    Infant  to  appear  hy  guardian. 
When  an  infant  is  a  party,  he  must  appear  bj  gnardian, 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge. 

b.  The  taking  judgment  against  an  in&nt  defendant  as  for  want  of  an  an- 
swer, without  appointing  a  guardian  ad  Utem^  is  an  irregularity  {KeUog  y. 
Klock^  2  Code.R  28) ;  and  the  plaintifTs  want  of  knowledge  that  the  defendant 
is  a  minor  will  not  make  the  judgment  regular.  The  judinnent  so  taken  will 
be  set  aside  on  motion,  and  without  imposing  terms.  (Id)  The  motion  pa- 
pers may  be  signed  by  attorneys  as  attorneys  for  the  defendant.    (Id,) 

e.  Under  the  former  practice  in  chancery,  it  was  customary  for  the  guar- 
dians to  put  in  a  mere  general  answer  submitting  the  rights  of  the  infant  to 
the  court.  But  where  the  circumstances  rendered  a  special  answer  necessary, 
the  guardian  was  bound  to  make  it  (Knickerbocker  y.  Ve  Foretty  2  Paige,  804), 
and  the  court  would  take  care  that  the  rights  of  the  iniknt  were  not  preju- 
diced by  the  answer  put  in  (Barret  y.  Oliver^  7  Gill  &  John.  191).  The  answer 
was  termed  the  answer  of  the  guardian,  and  not  of  the  infant  (Rogers  y. 
Cruger,  7  Johns.  581) ;  for  which  reason  the  infant  was  not  bound  by  the  an- 
swer, and  might,  where  his  interests  required  it,  put  in  a  fhrther  answer  on 
coming  of  age.    See  1  Barb.  Gh.  Pr.  149. 

d.  Where  an  infant  sues  without  the  appointment  of  a  guardian,  the  defend- 
ant may  moye,  on  affidayits  showing  the  fact  of  in&ncy,  to  haye  the  proceed- 
ings set  aside  (Freyherg  y.  Pelerine  ^  How.  202).  8eMe,  or  the  defendant 
may  set  up  as  a  defence  the  infancy  of  the  plamtiff  (see  TreadweU  y.  Bruder^ 
8  £.  D.  Smith,  597). 

e.  To  authorize  the  appointment  of  a  guardian  ad  litem  for  a  lunatic,  idiot, 
&C.,  defendant,  the  summons  must  haye  been  seryed  personally  or  by  publi- 
cation upon  the  lunatic,  &c    (Rogers  y.  McLean,  10  Abb.  806). 

.  /.  The  infant  commg  of  age  pending  the  action,  does  not  render  any  change 
in  the  title  necessary  ^itf<yrd  Fl,  124  n). 

g.  Appointment  of  gnardian  on  appeal — On  an  appeal  from  the  marine  or 
a  district  court,  where  one  of  the  parties  is,  after  the  appeal,  ascertained  to  be 
an  in&nt,  the  api)ellate  court,  upon  the  application  of  the  opposite  party,  as 
well  as  upon  the  in&nt's  request,  wUl  appoint  a  guardian  ad  htem  where  none 
has  been  appointed  in  the  court  below  (pHsh  y.  Ferris^  8  E.  D.  Smith,  667 ;  and 
aec  Moody  r,  Oleasony  7  Cow.  480)^  The  application  may  be  made  at  special 
term,  but  not  until  after  the  return  is  filed.    (Id,) 

*  §  116.    [96.]   (Am'd  1851,  1852,  1862,  1863.)     Guardian, 
how  appointed. 
The  gnardian  shall  be  appointed  as  follows : 

*  Amended^See  Appendix, 
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1.  When  the  infant  is  plaintiff,  npon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that  age, 
upon  the  application  of  his  general  or  testamentary  guardian, 
if  he  has  any,  or  of  a  relative  or  friend  of  the  infant  If  made 
by  a  relative  or  friend  of  the  infant,  notice  thereof  must  first 
be  given  to  such  guardian,  if  he  has  one ;  if  he  has  none,  then 
to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  service  of  the  summons.  If  he  be  under  the 
age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  applica- 
tion of  any  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  such  application  being  first  given 
to  the  general  or  testamentary  guardian  of  such  infant,  if  he  has 
one  within  this  State ;  if  he  has  none,  then  to  the  infant  him- 
self if  over  fourteen  years  of  age,  and  within  the  State ;  or  if 
under  that  age,  and  within  the  State,  to  the  person  with  whom 
such  infant  resides. 

And  in  case  an  infant  defendant,  having  an  interest  in  the 
event  of  the  action,  shall  reside  in  any  State,  with  which  there 
shall  not  be  a  regular  communication  by  mail,  on  such  fact 
satisfactorily  appearing  to  the  court,  the  court  may  appoint  a 
guardian  ad  litem^  for  such  absent  infant  party,  for  the  purpose 
of  protecting  the  right  of  such  infant  in  said  action,  and  on 
such  guardian  ad  litemj  process,  pleadings  and  notices  in  the 
action  may  be  served,  in  the  like  manner  as  upon  a  party  re- 
siding in  this  State. 

And  in  actions  for  the  partition  of  real  property,  or  for  the 
foreclosure  of  a  mortgage  or  other  instrument,  when  an  infant 
defendant  resides  out  of  this  State,  the  plaintiff  may  apply  to 
the  court  in  which  the  action  is  pending,  at  any  special  term 
thereof,  and  will  be  entitled  to  an  order  designating  some  suit- 
able person  to  be  the  gaardian  for  the  infant  defendant  for  the 
purposes  of  the  action,  unless  the  infant  defendant,  or  some  one 
in  his  behalf,  within  a  number  of  days  after  the  service  of  a 
copy  of  the  order,  which  number  of  days  shall  be  in  the  said 
order  specified,  shall  procure  to  be  appointed  a  guardian  for 
the  said  infant;  and  the  court  shall  give  special  directions  in 
the  order  for  the  manner  of  the  service  thereof,  which  may  be 
upon  tlie  infant  himself,  or  by  service  upon  any  relation  or 
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person  with  whom  the  infaot  resides,  and  either  bj  mail  or 
personally  upon  the  person  so  served. 

o.  Wliere  an  infant  is  plaintiff,  he  must  hare  a  guardian  appointed  before 
the  action  is  commenced  (^TiZZ  y.  TJuUcher^  2  Code  Rep.  8 ;  8  How.  407) ;  and 
if  an  action  on  behalf  of  an  in&nt  be  commenced  by  a  next  friend  instead  of  a 
^ardian,  it  is  irregular  {BoftaHing  y.  Teal^  11  How.  188).  Where  the  infant 
IS  a  married  woman  suing  as  a  co-plaintiff  Jointly  with  ner  husband,  no  guar- 
dian for  her  seems  necessaiy  {Cook  y.  Batcdon^  6  How.  238 ;  1  Code  Rep.  N. 
8.  882).  The  guardian  should  be  a  responsible  person,  competent  to  answer 
for  the  costs  (Id.)  A  responsible  person  is  one  worth  at  least  $250  above  all 
debts  ifiobertion  y.  Hob&rtson,  3  Paige,  887). 

6.  It  seems  that  there  is  no  authority  for  the  appointment  of  a  euardian  for 
an  in&nt  for  the  purpose  of  a  submission  of  a  controversy  wimout  action 
{r-Uher  v.  Stilsim,  9  Abb.  83). 

e.  Where  an  in&nt  defendant  is  a  married  woman,  it  is  customary  to  ap- 
point her  husband  her  guardian,  unless  he  has  an  interest  adverse  to  her,  if  he 
be  competent  in  other  respects  (1  Barb.  Ch.  Pr.  85). 

d.  It  seems  that  that  part  of  Rule  60  of  the  supreme  court  which  requires 
the  guardian  ad  UUm  to  be  the  general  guardian,  or  an  attorn^,  &c.,  or  other 
officer  of  the  court,  does  not  apply  to  a  guardian  for  the  plaintiff  (Cook  v.  Bavh 
don,  supra.) 

e.  In  MeConndl  v.  Adams  (1  Code  Rep.  N.  8. 114),  the  defendant  was  an  in- 
&nt,  over  the  age  of  14.  The  summons  was  served  m  December,  and  no  guar- 
dian haying  been  applied  for  by  the  plaintiff,  a  guardian  was  appointed  on 
the  petition  of  the  defendant  on  the  25th  of  February.  On  motion  to  dismiss 
the  complaint,  it  was  insisted  that  the  defendant  could  not  regularly  petition 
for  the  appointment  of  a  guardian  after  twenty  days  firom  the  service  of  the 
summons ;  but  held  that  the  appointment  was  properly  made,  that  section  116 
was  intended  for  the  protection  of  the  infirnt,  to  secure  him  the  opportunity 
of  having  a  guardian  of  his  own  selection  by  giving  him  twenty  days  after 
the  seryice  of  the  summons  in  which  no  other  person  could  apply.  Aliter  that 
time  the  plaintiff  or  any  relative  or  friend  of  Uie  infant,  might  make  the  ap- 
plication ;  but  the  infant  was  still  at  liberty  to  apply  himself,  until  forestalled 
by  such  application.    See  E.  B.  v.  E.  C.  B.  (8  Abb.  44 ;  28  Barb.  299). 

/.  In  the  appoiatment  of  a  guardian  ad  litem  for  an  infant  defendant,  the 
person  should  be  selected  who  will  be  most  likely  to  protect  the  rights  of  the 
in&nt  And  where  his  father  or  other  natural  guardian  is  complamant,  the 
next  nearest  relative  is  entitled  to  be  heard  on  the  selection  of  a  ^ardian.  To 
authorize  the  appointment  of  such  a  guardian  it  should  be  distmctly  shown 
either  that  the  m&nt  has  been  personally  served  with  process  or  proceeded 
against  as  an  absentee  (Orant  v.  Van  &hoonhoven^  9  Paige,  255). 

g.  The  motion  for  the  appointment  of  a  guardian  may  be  made  at  cham- 
bers (5  Abb.  53).  The  appomtment  of  a  guardian  for  a  plaintiff  should  be  al- 
leged in  the  complaint ;  see  in  not«  to  section  142  post^  and  where  the  infant 
is  defendant  a  copy  of  the  order  appointing  a  guardian  for  him  should  be 
served  with  the  answer  (2  8aund.  117,  g.  n.  1). 

h.  A  guardian  ad  Utem  is  a  species  of  attorney  whose  duty  it  is  to  prosecute 
for  the  m&nt*8  rights,  and  to  bring  those  rights  directly  under  the  notice  of 
the  court  {KniehSrbocker  v.  De  Freest,  2  Paige,  304).  He  can  do  nothing  to  the 
injury  of  the  infant,  and  cannot  compromise  or  settle  his  suit  (Miles  y,  Kaigler, 
10  Yerg.  [Tenn.]  R.  10),  and  a  payment  to  him  is  not  satisfaction  unless  rati- 
fied by  the  infant  at  mjyority  (Alien  v.  Bountree^  1  Speers  j;S.  C.l  R  80 ;  EdsaU 
V.  Vandemarky  89  Barb.  589).  He  is  not  a  party  to  the  suit,  and  his  duty  ends 
with  the  final  judgment  therein  (Brown  v.  Hull,  16  T.  R  673 ;  Jarois  v.  Boyd^ 
5  Porter  fAla.]  R  388 ;  Darrin  v.  Hatfidd,  Court  of  Appeals,  December,  1862, 
Belden's  Kotes ;  Sinclair  v.  Sinclair,  1  New  Pr.  Cas.  179 ;  MiOmck  v.  Colli&r,  14 
Jurist,  621).  The  reason  of  his  appointment  is  that  there  may  be  a  responsible 
person  beK>re  the  court,  accountable  for  the  costs  (The  People  v.  if.  7!  Com,  Pleas^ 


126  PLAINTIFF.  [§117* 

11  Wend  laO).  Beinff  liable  fcft  costs  {Leopold  y.  Meifer,  10  Abb.  41 ;  2  Hilton, 
580 ;  Code  §§  816, 115),  he  is  not  oompelled  to  incur  any  liability  otlier  than 
for  the  costs  of  the  adverse  party,  and  for  these  he  has  a  remedy  over  a^^ainst 
the  estate  of  the  infimt  He  is  entitled  to  have  any  expenses  necessamy  in- 
curred by  him  in  the  action,  reimbursed  out  of  the  proceeds  recovered  in  such 
action ;  but  his  application  for  such  reimbursement  must  be  made  before  the 
f\md  has  been  parted  with  by  the  attorney  to  the  plaintiff,  and  therefore  whera 
a  recovery  was  had  and  the  money  had  been  paia  over  bv  the  plaintiff's  attor- 
ney to  the  infant  plaintiff  without  notice  of  anv  claim  of  the  guardian,  held 
that  the  attorney  was  not  liable  to  reimburse  the  guardian  expenses  incurred 
by  liim.  {Id.)  A  person  cannot  be  appointed  guardian  ad  htem  against  his 
consent    {Id,) 

a.  The  appomtment  of  a  guardian  to  prosecute  or  defend  for  an  in&nt  in  aa 
action  for  partition  of  lands,  is  regulated  by  the  revised  statutes,  and  not  by 
the  code.    See  section  448,  poit 

Bee  Supreme  Court  Rules,  COetseq,;  and  see  %  420. 

§  117.  [97.]     Who  to  he  Joined  as  plaintiffs. 

AH  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  provided  in  this  title. 

h.  This  section  now  furnishes  the  rule  as  to  the  parties  plaintiff  in  all  cases, 
whether  such  as  were  formerlv  subjects  of  suits  m  equity,  or  of  actions  at 
law  {Loonm  v.  Broun^  16  Barb.  881 ;  18  N.  Y.  76) ;  except  actions  for  partition 
of  real  estate  (See  note  to  §  448,  jxmQ. 

e.  In  an  action  on  an  injunction  bond,  the  wbfeet  of  the  action  being  the 
damages  sustained  by  the  plaintLB^  in  consequence  of  an  injunction,  all  the 
obligees  ma^  Join  as  plaintiffs,  notwiUistanding  the  claim  of  one  of  them  is 
different  in  its  character  and  amount  fi*om  that  of  the  others.    {Id,) 

d.  Different  creditors  of  a  corporation  havinff  a  common  interest  in  the  re- 
lief sought,  may  unite  in  the  same  complaint  {Oonro  v.  Fort  Hsnry  Iron  Co.^  13 
Barb.  ^;  and  see  Die  v.  Briffgs,  9  Paige,  595). 

e.  Different  persons  owning  separate  tenements  affected  by  a  nuisance,  may 
Imn  in  a  suit  to  restrain  by  injunction  the  continuance  of  the  nuisance  {Peck  v. 
MdoTy  8  Sand.  12Q;  Brady  v.  Weeks,  8  Abb.  167  icantra,  Hudwn  v.  Madism,^ 
Eng.  Ch.  R  852). 

/.  Where  a  person  stakes  upon  an  illegal  wager  money  belonging  to  himself, 
and  others,  in  an  action  agtdnst  the  stake-holder  to  recover  the  money  depos- 
ited, he  can  only  recover  the  amount  deposited  by  lilmself  {Ruacman  v. 
Pikh^r,  18  Barb.  556). 

g.  An  action  for  a  libel  on  members  of  a  company  or  association,  a  hose 
company  in  the  city  of  New  York — neither  being  partners  nor  persons  having 
a  conmiunity  of  pecuniary  interest  wherein  Oiey  could  sustain  damage,  can- 
not be  sustained  Dy  them  Jointly  {Giraud  v.  Beadi,  8  E.  D.  Smith,  837). 

7L  Section  111  is  imperative,  and  is  subject  to  no  exceptions  other  than  those 
stated  in  section  118.  Hence,  a  dormant  partner  is  a  necessary  party  plaintiff 
in  an  action  for  the  recovery  of  a  partnersliip  debt  founded  on  a  partnership 
contract,  whether  the  relief  sought  be  legal  or  equitable  {Secor  v.  KeUer,  4 
Duer,  416).  But  in  an  action  on  a  contract  made  with  the  ostensible  members 
of  a  firm,  the  defendants  cannot  avail  themselves  of  the  non-Joinder  of  a  se- 
cret partner,  unless  the  plsdntiff  knew  of  such  secret  partner  (iV.  F.  Ihy  Dock 
Co.  V.  TreadweU,  19  Wend.  525 ;  cited  Van  Valen  v.  RusseU,  18  Barb.  592 ;  and 
see  HurUfut  v.  Post,  1  Bosw.  28 ;  Brown  v.  BirdsaU,  29  Barb.  549 ;  Bislu^p  v.  Sd- 
fnistanj  16  Abb.  466).  Suits  in  relation  to  the  business  of  a  limited  co-partner- 
ship, may  be  brought  and  conducted  by  and  against  the  general  partners  in 
the  same  manner  as  if  there  were  no  special  partner  (IRS.  766,  §  14;  see 
SchuUen  v.  Lord,  4  E.  D.  Smith,  206). 
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a.  PenoQS  baying  distinct  claims  against  another  cannot  niUte  to  enforce 
BQch  claims  in  one  action  (Wood  y.  Perry ^  1  Barb.  114 ;  and  see  Mead  y.  MaU^ 
13  How.  3471  Tbe  commissioners  of  highways  of  two  towns  cannot  unite 
as  plaintifi  m  an  action  to  recoyer  a  penalty  for  an  encroachment  upon  a 
bi^way  running  on  the  line  between  such  towns  (Bradley  y.  Bkdry  17  Barb. 

5.  As  a  general  rule  when  a  fhnd  is  in  the  hands  of  a  trustee,  which  he  is 
bound  to  distribute  to  different  persons  in  unequal  proportion,  all  who  are  in- 
terested in  the  distribution  are  necessary  parties  to  an  action  against  Uie 
trustee.  But  when  the  sum  that  each  is  to  receiye  has  been  ascertained  by  a 
pro(»edinjs  binding  on  the  trustee,  each  of  the  persons  entitled  to  participate 
m  such  distribution  may  maintain  a  separate  action  for  his  proportionate 
share  thus  ascertained  (wn.  Mut,  Tm,  Co,  y.  BerMmy  5  Duer,  168). 

e.  Owners  of  real  property  as  tenants  in  common  may  sue  Jointly  or  separately 
for  use  and  occupation  (Porter  y.  Ble&er,  17  Barb.  149 ;  Jones  y.  Felehy  8  Bosw. 
63).  It  was  held  in  an  action  on  a  bond  giyen  for  the  benefit  of  seyeral  cred- 
itors to  dischar^  an  attachment  under  STR  S.'  12,  §  57,  may  be  sued  either  in 
the  name  of  a  single  creditor  or  of  all  the  creditors  (Pearce  y.  Eiteheoek^  2 
Coms.388). 

d.  In  an  action  for  the  hire  of  a  yessel  owned  by  seyeral  persons  Jointly, 
all  theioint  owners  must  Join  as  plaintifi  (Cotter  y.  Jf.  T.  A  Erie  A  B.^  8 
Abb.  8321  Where  one  had  receiyed  a  sum  of  money,  the  proceeds  of  real 
estate  belonging  to  tenants  in  common,  it  was  held  that  each  tenant  might 
maintain  a  separate  action  for  his  proportion  of  such  proceeds  (Van  Wart  y. 
Friee^  14  Abb.  4,  note). 

e.  Tenants  in  common  of  a  chattel  must  Join  In  an  action  for  its  conyersion. 
If  they  do  not,  and  the  defendant  does  not  object  by  answer  or  demurrer,  he 
cannot  at  the  trial  defeat  a  recoyery.  The  damages  will  be  apportioned,  and 
tiie  plaintiff  may  recoyer  for  his  interest ;  and  when  after waros  the  other  ten- 
ant sues  to  recoyer  for  Ms  interest,  the  defendant  cannot  raise  the  objection  of 
the  nonjoinder  of  his  co-tenant  (1  Chit  PL  66 ;  7  T.  R  279 ;  5  HUl,  59,  note ; 
Biee  y.  SoOenbackf  19  Barb.  664).  When  tenants  in  common  of  a  chattel  haye 
miited  in  an  action  for  its  conyerrion,  one  of  them  cannot  release  or  settle  the 
action  so  as  to  defeat  the  rights  of  the  other  to  proceed  and  recoyer  his  por- 
tion of  the  damages  (Chek  y.  Keneda^  29  Barb.  120).  How  the  action  may  be 
proceeded  with  after  a  settlement  by  or  death  of  one  of  seyeral  plaintim,  see 
note  to  §  121,  poet. 

/.  In  actions  brought  by  or  against  executors,  it  is  not  necessary  to  Join 
those  as  parties  to  whom  letters  testamentary  haye  not  been  issued,  and  who 
haye  not  qualified  (Laws  1888,  p.  108) ;  but  all  the  executors  to  whom  letters 
haye  been  issued,  and  who  haye  qualified  should  Join  (Sorantom  y.  Farmer^ 
Bank  cffBocheOer,  88  Barb.  581 ;  Mo&re  y.  WiSM,  2  Hilton,  522). 

^.  On  a  promissory  note  giyen  to  an  executor  or  administrator  on  account 
of  Uie  decedent's  estate,  he  may  sue  either  indiyidually  or  in  his  representa- 
tiye  capacity  {firigU  y.  Owrrie^  5  Sand.  488 ;  MerrHJt  y.  BMomn^  2  Selden,  168). 


»  §  118.  [98.]  (Am'd  1849.)     Who  to  le  defendant 

Any  person  may  be  made  a  defendant,  who  has  or  claims 
an  interest  in  the  controyersy,  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein. 

K  Account — ^In  an  action  by  one  of  eleven  harbor-masters  of  the  port  of 
New  York  agahist  another  of  them,  for  an  account  of  f^  received  by  him  on 
account  of  the  whole  eleyen,  held>tJiat  all  the  harbor-masters  should  be  parties 
(Dean  v.  ChamberUn,  6  Duer,  691). 

•Amended^See  Appendix, 


128  DEFEITDAirra.  [§  118. 

a.  Aflsignor  and  anrigiMe.— The  master  of  a  yessel  haying  an  nnsettled  ac- 
count with  her  owner,  for  his  wages  and  for  his  receipts  fix)in  the  earnings  of 
the  yessel  and  disbursements  on  her  account,  assigned  his  claim  to  a  third 
person.  The  assignee  sued,  and  it  appeared  on  the  trial  that  there  was  a  bal- 
ance due  fix>m  the  defendant ;  held  that  the  defendant  could  not  require-  the 
master  to  be  made  a  party  to  the  action  for  the  purpose  of  enforcing  an  ac- 
countmg  (Allen  y.  Smithy  16  K.  Y.  415).  Where  an  action  is  brought  by  the 
assignee  of  a  demand  it  is  not,  in  ordinary  cases,  necessary  to  make  Uie  plain- 
tiff's assignor  a  party  defendant  (Freeman  y.  NewtoUy  8  £.  D.  Smith,  246).  But 
in  some  cases  the  court  may  order  an  alleged  assignor  of  a  claim  in  suit  to  be 
brought  in  as  a  party  to  protect  the  defendant  against  another  action  in  the 
name  of  such  assignor,  in  which  the  execution  of  any  assignment  might  be 
denied  by  the  latter.    (Id,) 

b.  To  oancel  frandolent  oertifioataa. — ^Where  spurious  certificates  of  stock 
in  a  railw&y  corporation,  issued  by  the  officer  haying  apparent  authority  to 
do  so,  and  undistinguishable  on  their  fitce  from  tJ^e  genuine  certificates,  are  in 
the  hands  of  yarious  holders;  the  corporation  may  sue  all  such  holders  in  one 
action  for  the  cancelling  of  such  certificates  (N.  i,  db  N.  Hawn  R  JSL  Gamp,  y. 
Schuyler,  17  N.  Y,  692 ;  and  see  38  Barb.  537 ;  1  Abb.  417). 

e,  Aw^ard. — ^In  an  action  to  set  aside  an  award  of  arbitrators,  the  arbitrators 
need  not  be  made  defendants  (KncnoUon  y.  Muskiest  29  Barb.  470). 

d  Fraudulent  deeds. — In  an  action  by  judgment  creditors,  or  a  receiyer,  to 
set  aside  alleged  incumbrances  on  or  conyeyances  of  the  jud^ent  debtor's  es- 
tate, for  fraud,  and  to  haye  the  estate  applied  to  satisfy  plamtil*s  Judgments,  the 
judgment  debtor,  and  all  the  incumbrances  or  grantees  of  the  estate,  ^ould 
be  united  as  defendants  (Morton  y.  Wea,  83  Barb.  80;  11  Abb.  421  •  and  see 
Wallace  y.  JSkUon,  5  How.  99 ;  Jaeoi  y.  Biwle,  18  How.  106 ;  Sage  y.  Masher,  28 
Barb.  287 ;  Shaver  y.  Brainard,  29  Barb.  25 ;  Cfec  y.  Piatt,  82  Barb.  126 ;  Beed 
y.  Stryker,  12  Abb.  47 ;  reyersing  6  Abb.  109 ;  Vanderpooiv.  Van  VaUcenJlnirgh^ 
2  Selden,  190),  and  an  incumbrancer  should  be  made  a  party  ^though  a  resi- 
dent out  of  the  State  (Gray  y.  Sdhenek,  4  Goms.  460).  But  one  who  innocently 
accepted  a  deed  of  the  property  for  the  benefit  of  the  alleged  fraudulent  grantee 
and  who  has  conyeyed  in  accordance  with  the  trust,  is  not  a  proper  party 
(Spiceer  y.  HuTUer,  14  Abb.  4).  Where  the  complaint  against  the  original 
debtors  and  their  assignees,  seeks  to  set  aside  an  assignment  made  for  the 
benefit  of  creditors,  it  is  not  necessary  to  make  all  the  creditors  parties  defend- 
ant. The  assignees  in  such  case  represent  all  the  creditors  interested  in  the 
trust.  It  would  be  otherwise  if  the  action  were  to  establish  and  cany  out  the 
assignment,  or  for  portions  of  the  trust  fund  (Bank  of  British  North  America 
y.  mydam,  6  How.  879). 

0.  In  an  action  by  creditors  against  an  assignee  fbr  the  benefit  of  creditors 
for  an  account  and  to  haye  the  assignment  to  the  defendant  reformed,  held 
that  the  assignors  and  the  persons  to  be  affected  by  the  alteration  of  the  as- 
signment were  necessary  parties  defendant  (Gamer  y.  Wright  24  How.  144). 

/  Heirs  and  Next  of  Elin. — An  action  against  heirs  to  recoyer  a  debt  of 
their  ancestor  must  be  against  the  heirs  jointly  and  not  separately  (Laws  1837, 
p.  537,  §  78,)  but  this  does  not  make  them  joint  debtors  (Kellogg  y.  Obnstead,  6 
How.  487). 

g.  The  term  "  next  ofkin"  as  used  in  the  statute  authorizing  actions  to  be  brought 
against  the  next  of  kin  of  any  deceased  person  to  recoyer  the  yalue  of  any  as- 
sets paid  to  them  by  an  executor  or  administrator,  means  those  to  whom, 
under  the  statute  of  distributions,  the  personal  estate  of  the  deceased  would 
pass,  and  includes  the  widow  of  the  deceased,  but  not  'the  husband  of  such 
widow  (Merchants  Ins,  Ca.  y.  Hinman,  34  Barb.  410). 

A.  BtockholderB. — In  an  action  to  charge  stockholders  personally  with 
debts  of  their  corporation,  ludgment  creditors  of  the  corporation  are  not 
proper  parties  defendant  without  showing  why  they  were  not  made  parties 
plaintiff  ( Young  y.  if.  T.  and  Liverpool  Steamship  Co.,  10  Abb.  229).  In  such  an 
action,  the  corporation  is  not  necessarily  a  party  defendant  (Bsrkins  y.  Churchy 
81  Barb.  84). 
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a.  XQectment— lyectnientlbr  Dower. — See  post,  §  455. 

b.  Bzecutora — ^Z«gaoiaB. — In  an  action  against  an  executor  for  the  recoyerj 
of  a  legacy  which  the  executor  alleges  has  been  paid  by  him  to  a  stranger,  for 
the  benefit  of  the  legatee,  the  stranger  need  not  be  joined  as  a  defendant  (Qlea 
ton  Y  Thayer^  d4  Barb.  82).  In  an  action  by  a  residuary  legatee  for  his  share 
of  the  residue,  all  persons  interested  in  the  residue  must  be  made  defendants 
{TcnnsUe  y.  Ha&,  8  Abb.  205 ;  and  see  Tovyner  v.  Tooiey,  88  Barb.  598). 

e.  The  executor  of  D.  H.  died,  leaying  funds  of  his  testator  mingled  witli 
his  own,  and  they  passed  so  mingled  into  the  hands  of  his  executor,  the  de- 
fendant ;  held  that  in  an  action  by  a  legatee  named  in  the  will  of  D.  H.  the  resi 
dnary  legatees  named  in  said  will  should  be  parties  (TfieoUmcai  8em,  of  Auburn 
V.  KeOogg,  16  K  Y.  84). 

See  note  to  section  117. 

d.  Foreclosore. — The  owner  of  the  equity,  of  redemption  is  a  necessary 
party  to  a  suit  for  the  foreclosure  of  a  mortgage.  And  the  objection  that  he 
IS  not  made  a  party  may  be  made  by  the  mortgagor  in  his  answer.  The  fact 
that  the  deed  from  the  mortgagor  to  the  present  owner  of  the  equity  of  re- 
demption was  not  recorded  at  the  time  of  the  commencement  of  the  suit,  and 
of  the  filing  the  notice  of  lis  pendens^  does  not  excuse  tlie  omission  of  the  own- 
er of  the  equity  of  redemption  as  a  party  (Hall  v.  Nelson^  23  Barb.  88 ;  14  How. 
82,  and  see  Qristcold  y.  Fowler ^  6  Abb.  113).  Where  the  mortga^r  has  parted 
with  all  his  interest  in  the  premises,  and  the  ownef  of  the  equity  of  redemp- 
tion is  personally  liable  for  any  deficiency,  it  is  not  necessary  to  make  the 
mortgagor  a  party  defendant  (lirury  v.  Clark,  16  How.  424).  And  where  the 
mortgagor  had  previously  entered  into  a  written  agreement  with  a  person  to 
conyey  the  premises,  held  that  although  such  person  was  a  proper  party  de- 
fendant, the  omission  to  make  him  a  party  woula  not  prevent  the  rendition  of  a 
valid  judgment ;  and  %enMe,  the  non-joinder  of  such  person  cannot  be  taken 
advantage  of  by  demurrer  or  answer  (Orooke  v.  OHiggim^  14  How.  154). 
Every  party  interested  in  the  division  of  the  proceeds  of  the  estate  should  be 
made  a  party  defendant  (Denton  v.  Nanny,  8  Barb.  618).  The  wife  or  widow 
of  the  mortgagee  must  be  made  a  party  to  bar  her  dower,  (lb.)  Even  on  the 
foreclosure  of  a  mortgage  given  to  secure  purchase-money,  the  wives  of  the 
grantees  of  the  mortgi^r  are  necessary  parties  in  order  to  extinguish  their 
cx>ntingent  rights  of  dower  {iM  v.  Van  VoorhMS,  23  Barb.  125 ;  10  Abb.  152). 
And  the  same  was  held  in  the  Superior  Court  at  General  Term.  See  note  \< 
section  114,  anl^ 

e.  In  a  suit  to  foreclose  a  mortgage,  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made  a  party 
defendant  for  the  purpose  of  trying  the  validity  of  such  adverse  claim  of  title 
(GoTjung  v.  Smithy  2  fielden,  82).  But  prior  incumbrancers  may  be  made  par- 
ties to  have  the  amount  due  them  liquidated  (Bolcomb  y.  Hommby  2  Barb.  20 ; 
and  see  CJuupman  y.  Drapery  10  How.  367). 

/.  To  set  aside  Mortgage. — The  assignee  of  a  mortgage  may  be  made  a 
d^endant  in  the  action  to  set  aside  the  mortgage  as  usurious  (NiUi  v.  BandaUy 
2  Code  Rep.  31). 

g.  Foreign  State. — ^Although  a  sovereign  or  sovereign  state,  in  his  or  its  po- 
litical capacity,  cannot  be  sued  in  the  courts  of  another  state  for  the  purpose 
of  enforemng  any  remedy  against  them,  ^et  a  foreign  state  may  be  made  defend- 
ant in  an  action,  to  ffive  it  an  opportunity  to  appear,  and  thus  enable  a  court 
to  decide  more  intelligently  in  relation  to  demands  which  are  sought  to  be 
enforced  against  other  defendants  (Manning  r.  2he  State  of  Nica/raguOy  14  How. 
517)l 

A.  In&iit — ^Where  an  infiint  is  a  par^  to  a  contract,  in  an  action  on  such 
eontract  it  is  necessary  to  make  the  inmnt  a  party  (Sloeum  y.  Booker ,  18  Barb. 
686,  reyersuig  a  C,  12  m2.  568 ;  6  How.  167 ;  BuUer  y.  fforriey  1  Bosw.  838). 

i  Negligence. — ^Where  the  plaintiff  complained  that  while  a  passenger  in 
the  cars  of  the  Harlem  Railroad  Company,  he  was  injured  by  the  conjoint 
nfljgligence  of  the  servants  of  that  company  and  the  servants  of  the  New  mven 
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Railroad  Company — Query,  whether  the  plaintiff  can  Join  both  oompanies  as 
defendants  {Colgrave  v.  N.  K  and  Harlm.  B,  R  Oomp,,  6  Duer.  882 ;  20  K.  T. 
492).  Master  and  servant  may  be  joined  as  defendants  in  an  action  to  recoyer 
for  the  negligence  of  the  servant  (Montfori  v.  Hughei^  8  £.  D.  Smith,  591). 

a.  Partition. — See  note  to  section  448,  pott. 

b.  Partnenk — ^The  defendants  were  partners,  and  as  sach  contracted  to  re- 
ceive  and  sell  on  commission  a  quantity  of  lumber  to  be  forwarded  to  them 
by  the  plaintiff.  Before  it  was  all  sold,  Briggs  retired  from  the  firm,  and  the 
business  was  continued  by  Yoee  on  his  own  account, — ^held  that  Bnges  was 
jointly  responsible  with  Voee  to  the  plaintiff  for  the  proceeds  of  the  lumber 
received  by  Yoee  after  the  dissolution  (BriggB  v.  Toie,  15  N.  Y.  471 ;  and  see 
HurJbiU  y.  Po$ty  1  Bosw.  28).  Persons  giving  credit  to  a  firm  supposed  to 
consist  of  five  persons,  without  any  knowledge  of  two  other  partners,  in  the 
absence  of  any  allegation  or  proof  that  the  connection  of  thoee  two  with  the 
firm  was  notorious,  or  Mras  in  axiv  way  disclosed,  have  the  right,  but  are 
not  bound,  to  sue  all  the  partners  {Brown  v.  BirdsaU^  29  Barb.  549).  A  partner 
making  a  sale  with  warranty  in  his  own  name,  wiUiout  disclosing  the  fiict  of 
the  sale  being  on  behalf  of  a  partnership,  may  be  sued  alone  (CooHngham  y. 
Lasher y  88  &rb.  S56).  And  where  one  of  several  partners  makes  a  Joint  and 
several  promissory  note,  and  subscribes  to  it  the  name  of  his  firm,  he  may  be 
sued  on  such  note  alone  without  joining  the  other  partners  (JSnow  v.  Hoioara^  85 
Barb.  55). 

e.  Where  a  lease  is  made  to  two  partners,  and  th^y  afterwards  dissolve  the 
partnership,  and  a^B^ree  to,  and  do,  ^kch.  occupy  separately  distinct  portions  of 
the  demisea  premises,  they  do  not  thereby  anect  the  lessor's  right  to  maintain 
an  action  for  the  rent  against  such  lessees  jointly  {HurBnU  y.  Fottf  1  Bosw. 
28;  Bee  81,  FiauFs  Church  v.  J^brd,  84 Barb.  16). 

d  As  to  the  case  of  two  firms  having  one  common  membei.  and  one  firm 
performing  work  for  the  other,  how  it  must  be  sued  for  {Englia  v.  Fumin^  4 
£.  D.  Smith,  587 ;  Decker  v.  FurrUee,  14  N.  Y.  611 ;  reverdng,  8  Duer,  587, 
and  see  18  N.  Y.  76). 

e.  The  personal  representatiye  of  a  deceased  partner  cannot  be  joined,  as  a 
party-defendant,  with  the  surviving  partner,  to  an  action  for  a  partnership 
debt,  unless  it  be  shown  on  the  fiice  of  the  complaint  that  the  plaintiff  cannot 
procure  satis&ction  firom  the  survivor  (  VoorhU  v.  oAAf  <  Fh^oTy  17  N.  Y.  854 ; 
CopcuU  v.  Merchaniy  4  Bradf  Sur.  Rep.  18 ;  Eigginey,  Freeman^  2  Duer,  650 ; 
VoorUee  v.  BaocUTy  1  Abb.  45;  S.  C,  18  Barb.  592 ;  MoorehovM  y.  jBoAw,  16 
Barb.  289 :  Tracg  v.  Suydam,  80  Barb.  110 ;  Dubois  case,  8  Abb.  177 ;  contra, 
Bieart  v.  Timeneend,  6  How.  460 ;  Parker  v.  Jaekeon,  16  Barb.  84).  The  objec- 
tion is  waived  if  not  raised  by  demurrer  (Wriffht  y.  J3torr9y  6  Bosw.  600). 

/.  Reoeiver. — ^The  receiver  of  a  bank  should  not  be  joined  as  a  par^  de» 
fendant  in  an  action  agfdnst  the  bank  on  a  mere  money  demand  where  no  re- 
lief is  prayed  and  no  cause  of  action  shown  against  such  reoeiver  (^m^  y. 
JSuffoik  B%  27  Barb.  424). 

g.  Relief — Certain  securities  were  by  the  owners  depodted  with  A.,  as  agent 
to  sell  them  or  n^otiate  loans  on  them.  A.,  in  violation  of  the  trust,  disposed 
of  the  securities  to  various  parties ;  whereupon  the  owners  brought  suit  against 
A.,  and  all  the  transferrees  of  the  securitiee,  praying  appropriate  relie^against 
each  as  the  nature  of  the  transaction  with  each  required^held  that  the  trans- 
ferrees could  not  be  joined  as  defendants  (LesdngUm  d  Big  8a/ndiy  KB,  Cd.Y. 
Goodman,  5  Abb.  498 ;  15  How.  85 ;  25  Barb.  469). 

A.  Sheriff  and  deputy —A  sheriff,  although  not  present  when  goods  are 
wrongfully  taken  by  his  deputy,  is  yet  liable  as  a  trespasser  for  the  acts  of  the 
deputy,  and  may  therefore  be  joined  with  the  deputy  as  a  defendant  in  an 
action  for  the  recovery  of  damaees  for  the  wronfml  taking  {King  v.  Orwr«  4 
Duer,  481 ;  see,  however,  Waterimry  v.  WeeterveU,  5  Selden,  598 ;  MauUon  T. 
Jfhrton,  5  Barb.  287:  2fichcU  v.  IBehael,  28  N.  Y.  269). 

i.  Tort— Blander. — It  is  not  necessary  to  join  all  the  parties  to  a  tort  as  de- 
fendants ;  one  or  more  or  all  may  be  sued  Jointly,  or  each  separately  (6  Johns. 
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96,  31 ;  Nlch&k  r,  Mi^aeU,  23  K  Y.  269).  Where  a  tort,  however,  consists  of 
a  Terbkl  slander  by  two  or  more,  a  separate  action  must  be  brought  against 
each,  ihey  cannot  be  sued  Jointly.  {lb.  Forsyth  y.  EdrMon,  2  Abb.  431).  See 
in  note  to  g  114 

<k  To  staj  pKoceecUngB  on  a  Judgment. — ^In  an  action  to  stay  proceedings 
on  a  Jadgment  against  ihree  defendants  brought  by  one  of  said  defendants, 
against  the  plaintiff  in  the  first  suit,  and  a  general  assignee  of  the  said  defend- 
ants, it  was  held  that  the  other  two  defendants  in  the  first  Judgment  sh'ould 
haye  been  made  parties  {Bawen  y.  TdOmadge,  16  How.  826). 

6.  Vendor  and  Vendee. — ^Where,  after  a  yendor  of  real  estate  has  conveyed 
it  yrith  coyenants  for  title  and  warranty,  a  mortgage  is  discovered  unsatisfied 
of  record,  but  which  the  vendor  insists  is  satisfied,  the  vendee  of  the  land 
may,  in  an  action  to  have  the  mortgage  satisfied  of  record,  Join  his  vendoi 
and  the  holder  of  the  mortgage  as  defendants  (Wandle  v.  Tumeiyy  6  Duer,  661). 
The  vendee  of  an  estate  is  a  necessary  party  to  an  action  to  stay  waste,  inter- 
mediate the  contract  for  sale  and  the  completion  of  the  contract  (JTidef  v.  2>m- 
luaon,  6  Barb.  9).  In  an  action  for  specific  performance  of  the  contract  to  con* 
vey  several  lots  of  land,  being  part  of  a  tract  owned  by  one  of  the  defendants, 
and  npon  which  he  had  given  mortgages  prior  to  the  contract  to  sell, — ^held 
that  the  prior  mortgagees  were  improperly  made  parties  defendants  to  the 
action  {fjnapman  v.  I>raper^  10  How.  867). 

e.  Prino^Md  and  Bnrety.^ — ^Where  a  principal  and  his  surety  are  liable  upon 
the  same  instrument  they  may  be  sued  Jointly  in  one  action  (yarman  v.  Ptcuu^ 
28  N.  T.  286 ;  Zd  Boy  v.  Shaw,  2  Duer,  626).  Where  the  UabUity  arises  on 
different  instruments,  although  on  the  same  paper,  they  cannot  be  sued  Jointly 
(id,  De  Bidder  v.  Schermerhcm,  10  Barb.  688 ;  ABen  v.  FasgaU,  11  How.  218i). 
And  where  a  promissory  note  had  a  guarantee  written  upK>n  it,  the  court  held 
that  the  maker  of  the  note  and  the  guarantor  could  not  be  included  in  the  same 
action.  (Id.  and  Phcden  v.  Dinffee,  4  E.  D.  Smith,  879 ;  Breatter  v.  Siience,  4 
Belden,  214). 

d.  Remedy  tor  improper  Joinder  of  defendants. — ^Where  there  is  an  im- 
proper  Jomder  of  parties  defendant,  and  that  fact  does  not  appear  on  toe  fitca 
of  tt&e  complahit,  the  remedy  is  by  motion,  to  strilce  out  the  defendant  to  im^ 
properly  Jomed  (Bailey  v.  Easterly ,  7  How.  495 ;  Wayne  Co.  Co't). 
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Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plainti£&  or  defendants ;  bat,  if  the  consent 
of  any  one  who  shoald  have  been  joined  as  plaintiiBT,  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  be- 
ing  stated  in  the  complaint ;  and  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when  the  par- 
ties are  very  numerous  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole. 

«L  Where  the  parties  are  so  numerous  that  it  would  be  impossible  to  bring 
tfaem  all  in,  or,  u  brought  in,  to  prevent  the  suits  being  contmually  abated  by 
death,  or  a  change  of  interest  Li  such  a  case,  it  has  been  allowed  for  one  of 
the  parties  in  interest  to  commence  a  suit  on  behalf  of  himself  and  all  others 
equally  interested  with  him ;  and  this  must  be  distinctly  stated  in  the  outset, 
by  a  proper  averment  in  the  complaint,  because  those  others  might  acquire 
an  interest  in  imd  control  over  the  suit,  of  which  it  would  not  be  in  his  power 
to  deprive  them  (Smith  y.  Lockwood,  1  Code  Rep.  N.  8.  819;  Id  Barb.  218;  and 
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see  Wood  y.  Draper,  4  Abb.  822 ;  Bouton  y.  CUy  tf  BrooSdyn,  15  Barb.  375; 
Kinrk  y.  Young,  2  Abb.  458 ;  BooteteU  y.  Varnum,  12  How.  460 ;  McK&ime  y. 
L'AmoreaitXy  11  Barb.  516 ;  TWn^  v.  TooLey,  88  Barb.  508).  The  nature  of  the 
common  interest  of  the  parties  must  appear  to  be  such  as  would  entitle  them, 
were  they  all  before  the  court,  to  maintftin  the  action  in  their  own  right  or  in 
their  own  names  {Habieht  y.  Pemberton,  4  Sand.  657).  The  parties  bein^  thirty- 
fiye  in  number,  was  held  not  to  be  an  excuse  for  one  suing  on  behaJOf  of  all 
(Kirk  V.  Young,  2  Abb.  453). 

a.  A  member  of  an  unincorporated  aseodation  cannot  maintain  in  his  name, 
for  the  benefit  of  the  association,  an  action  on  a  note  ^yen  to  or  held  by  the 
association,  without  showing  by  his  complaint  the  articles  or  other  instrument 
which  giyes  him  such  right  or  authority.  The  mere  fact  that  the  society  is 
unincorporated,  and  its  members  numerous,  will  not  warrant  such  a  suit  !Mor 
will  a  statement  that  theplaintiff  is  specially  authorized  to  bring  the  suit  on 
behalf  of  the  company  (Habieht  y.  JPsmbertofi,  4  Sand.  657).  For  one  may  not 
prosecute  or  defend  "  for  the  benefit  of  the  whole  "  where  the  right  to  be  pro- 
tected or  the  obligation  to  be  enforced  is  not  common  to  all  (Betd  y.  The  Ever- 
greens, 21  How.  310).  Persons  haying  adyerse  or  conflicting  interests  in  rela- 
tion to  the  subject-matter  of  the  litigation,  ought  not  to  be  Joined  (Grant  y. 
Van  Schoonhoven,  0  Paige,  255).  Where  the  right  is  common,  but  there  is  a 
question  as  to  its  enforcement,  that  does  not  constitute  a  conflicting  interest 
(Brooke  y.  Peck,  38  Barb.  510 ;  see  Biehop  y.  Edmieton,  16  Abb.  466 ;  rey'g  13 
Abb.  346). 

b.  A  creditor  cannot  maintain  an  action  on  his  own  behalf  alone  to  set  aside 
an  assignment  for  the  benefit  of  creditors,  made  contrary  to  the  statute  re- 
specting limited  partnerships.  He  must  sue  for  the  benefit  of  himself  and  the 
other  creditors.  Where,  in  such  a  case,  a  creditor  sues  the  assignee  for  him- 
self alone,  the  assignee  may  make  the  objection  for  the  first  time  on  the  trial 
(Green  y.  Breek,  10  Abb.  42). 

e.  The  words  "  those  who  are  united  in  interest,"  in  this  section,  refer  to 
such  cases  as  those  of  joint-tenants,  co-trustees,  partners,  Joint-owners,  or  Joint- 
contractors  simply,  where  in  fact  a  separa^  Juq^ent  in  fiiyor  of  one  of  them 
would  not  be  proper  on  the  case  as  stated  in  the  complaint  (Janee  y.  JP^sleh,  3 
Bosw.  66). 

d  An  action  may  be  brought  by  preferred  creditors  in  an  assignment  for 
the  benefit  of  creditors  in  behalf  of  themsel  yes  and  other  creditors  for  an  ac- 
counting, and  to  obtain  a  Judgement  that  the  defendant  close  up  his  trust  by 
selling  the  assets  and  distributing  the  proceeds,  where  the  creditors  are  so  nu- 
merous that  it  would  be  impracticable  to  bring  them  all  before  the  court 
(Brooke  y.  Peek,  88  Barb.  510). 

«.  It  is  the  right  of  a  party  who  is  sued  to  reauire  that  any  other  person 
Jointly  liable  with  him  shall  be  made  a  co-defenaant  (IF^/^y.  Chamberlin,2S 
Barb.  602).  But  where  Joint  debtors  reside  in  difi^erent  States,  they  may  be 
sued  separately  in  the  States  haying  Jurisdiction  of  their  respectiye  persons  or 
property  (Brown  y.  BirdeaU,  20  Barb.  540 ) ;  and  the  Judgment  in  one  State 
against  one  Joint  debtor  is  not  a  bar  to  a  subsequent  action  in  another  State 
against  the  other  debtor.    (Id.) 

f.  The  fiict  that  certain  parties  in  interest  are  numerous  and  unknown,  is  a 
sufficient  excuse  for  not  Joining  them  as  defendants  (Coe  y.  Beekwith,  10  Abb. 
206). 

g.  The  rule  that  persons  only  seyerally  and  not  Jointly  liable  cannot  be  Joined 
as  defendants,  has  not  as  a  general  rule  been  altered  by  the  code.  The  only 
exceptions  are  those  prescnbed  by  section  120.  No  exception  is  created  by 
g  167,  since  the  causes  of  action  which  may  be  united  under  that  section 
must  afiect  all  parties  to  the  action  (Le  Boy  y.  ahato,  2  Duer,  626). 

A.  An  attorney  claiming  a  lien  on  a  Judgment  for  costs  cannot,  in  an  action 
to  recoyer  such  costs,  no  collusion  being  charged,  make  the  Judgment  debtor 
a  defendant  (Adame  y.  Fox,  40  Barb.  442). 
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a.  Joint  action  against  joint  aasignees  of  a  lease  {Van  Benssdaer  y.  Zaynmn, 
10  How.  505). 

b.  The  execator  or  administrator  of  a  deceased  joint  debtor  or  owner  of  real 
or  personal  property,  cannot  be  joined  in  an  action  with  the  sorviyor  for  a 
debt  duQ  the  Joint  debtors  or  for  an  injury  to  their  real  property  (Bucknam  y. 
Brett,  22  How.  233 ;  13  Abb.  119 ;  35  Barb.  596). 

c  In  an  action  by  a  receiyer  of  a  judgment  debtor  to  set  aside  as  fraudulent 
a  conyeyance  to  one  defendant,  and  a  subsequent  conyeyance  of  the  same 
property  of  such  defendant  to  another  defendant,  the  judgment  debtor  is  a 
necessary  party  (Shaver  y.  Brainardj  29  Barb.  25). 

dL  In  an  action  by  a  morteagee  of  chattels  for  damages  to  Ids  reyersionary 
interest,  caused  by  a  sale  of  them  in  parcels  while  in  the  possession  of  the 
mortgagor  under  an  execution  against  his  property.  Query,  Can  a  purchaser 
of  part  of  the  chattels  be  joined  as  defendant  with  the  parties  directing  and 
making  the  sale  (dfanning  y.  Managhan,  23  N.  Y.  539)  ? 


§  120.  [100.]    Parties  to  lUU  and  notesj  dkc. 

Persons  severally  liable  upon  the  same  obligation  or  iiistrn- 
ment,  including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all,  or  any  of  them,  be  included  in  the  same  action 
at  the  option  of  the  plainti£fl 

«.  Although  the  seyeral  parties  to  a  bill  or  note  may  be  sued  in  one  action. 
yet  their  being  so  sued  does  not  make  them  jointly  liable  (Alfred  y.  WaiMnSy  1 
tk)de  Rep.  N.  S.  343),  or  joint-debtors  (Kelsey  y.  Bradbury,  21  Barb.  581). 

/.  An  action  may  be  brought  against  the  maker  and  the  executor  of  the  in- 
dorser  of  a  promissory  note,  although  the  maker  is  solyent,  but  separate  judg- 
ments must  be  entered  (Ohurchm  y.  Trapp,  3  Abb.  306). 

g.  This  section  applies  to  an  action  on  a  repleyin  bond  (Brainard  y.  Janes^ 
11  How.  569). 

h.  An  action  by  a  subsequent  endorser,  against  prior  endorsers,  to  recoyer 
the  amount  he  has  been  compelled  to  pay  in  a  suit  brought  upon  the  note,  is 
an  action  for  money  paid  for  the  vm  of  the  drfefndarUe^  and  not  an  action  on  the 
note  within  this  s&cXion  (Barker  y.  uoMidy,  16  Barb.  177),  and  therefor  such 
an  action  cannot  be  maintained.    (Id.) 


%  121.   [101.]   (Am'd  1849,  1857,  1862.)      Existing  suits. 
Action  when  not  to  abate. 

No  action  shall  abate  by  the  death,  marriage,  or  other  disa- 
bility of  a  party,  or  by  the  transfer  'of  any  interest  therein,  if 
the  canse  of  action  survive  or  continue.  In  case  of  death,  mar- 
riage, or  other  disability  of  a  party,  the  court,  on  moJ;ion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  the  original  party ;  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made,  to  be  substituted  in  the 
action. 


ff 
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After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
snch  action  shall  not  abate  bj  the  death  of  any  party,  bat  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  caase  of  action  now  survives  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  or 
the  party  plaintiff,  the  court  in  which  an  action  is  pending 
npon  notice*  to  such  persons  as  it  may  direct,  and  upon  appli 
cation  of  any  person  aggrieved,  may,  in  its  discretion,  order 
that  the  action  be  deemed  abated,  unless  the  same  be  contin- 
ued by  the  proper  parties,  within  a  time  to  be  fixed  by  the 
court,  not  less  than  six  months  nor  exceeding  one  year  from 
the  granting  of  the  order. 

a.  Actions  oomxnenoed  prior  to  the  Code. — ^It  was  held  that  a  biU  of  re- 
Tivor  and  supplement  was  necessary  to  revive  a  suit  commenced  before  July, 
1848,  except  in  cases  where  the  party  sought  to  be  made  a  defendant  would 
voluntarily  come  in  as  a  partv  to  the  suit  \PMUips  v.  Drake,  1  Code  Rep.  63 ; 
Spi&r  V.  JElobinson.  9  How.  831).  It  was  afterwards  adjudged  that  this  section, 
so  far  as  it  is  made  applicable  to  suits  pending  before  July,  1848,  and  to  trans- 
fers of  interest  made  before  that  time,  is  unconstitutioncd  (Vroorman  v.  JonM^ 
6  How.  869 ;  1  Code  Rep.  N.  S.  80). 

h.  Action  by  Corporation.— An  action  bv  a  corporation  is  not  abated  by 
the  dissolution  of  the  corporation,  but  may  be  contmued  without  any  applica- 
tion to  the  court  in  its  corporate  name  {N,  T,  Marked  Iron  Works  v.  Smithy 
4  Duer,  362). 

c.  Cross-suit. — The  provision  authorizing  a  suit  to  be  revived  against  the 
executor  of  a  deceased  party,  applies  as  well  to  a  defendant  in  a  cross-bill  as 
to  the  original  suit  {Ratfieid  v.  Bloodgood^  1  Code  Rep.  N.  S.  212). 

d  Party  civiUy  Dead.— When  the  plaintiff  or  defendant  in  a  civil  action 
is  sentenced  to  imprisonment  in  the  State  prison,  although  only  for  a  term  of 
years,  the  suit  is  abated  {G Brian  v.  Hagan,  1  Duer,  664 :  Freeman  v.  Franks 
10  Abb.  370). 

e.  Death  of  Sole  Plaintiff^On  the  death  of  a  sole  plaintiff  the  defendant 
is  entitled  to  have  the  action  continued  in  the  name  or  the  representatives  of 
the  decedent  (Bidgeway  v.  BuUdey,  7  How.  269) ;  or  after  a  year  a  supplemental 
complaint  filed  within  a  time  to  be  prescribed  by  the  court  (Oreen  v.  BaUs,  7 
How.  296) ;  or  to  have  the  original  complaint  dismissed  (Banta  v.  MareeUus^  2 
Barb.  873i ;  but  the  personal  representatives  of  a  deceased  sole  plaintiff  are 
not  bound  to  continue  an  action  commenced  by  the  decedent  against  an  insol- 
vent defendant ;  especially  when  for  other  reasons  the  object  of  the  suit  cannot 
be  obtained  by  reason  of  facts  which  occurred  or  came  to  the  plaintiff's  knowl- 
edge after  the  commencement  of  the  action.  In  such  cases  the  court  may 
allow  the  personal  representatives  to  discontinue  without  costs  (id.) ;  or  with 
costs  to  be  paid  out  of  the  decedent's  estate  {id,;  and  see  Clumick  v.  Dimes,  3 
Beavan,  290).  One  who  succeeds  another  in  the  administration  of  an  estate 
may  continue  a  suit  commenced  by  his  predecessor :  he  is  not  compelled  to  do 
80  agahist  his  will  (Bain  v.  Pine,  1  HiU,  616). 

/.  Where  intermediate  the  argument  and  decision  of  a  motion  to  strike  out 
an  answer  the  plaintiff  died,  held  that  the  order  deciding  the  motion  could 
not  be  entered  until  an  order  was  obtained  reviving  the  action  in  the  name  of 
the  proper  party ;  and  that  the  order  could  not  be  entered  nunc  pro  tune  as  of 
the  day  when  the  motion  was  submitted  (Reed  v.  Butler,  11  Abb.  128).  As  to 
the  cases  in  which  an  order  or  Judgment  maybe  entered  nunc  pro  tunOy  see  id,/ 
Beach  v.  Oreffory,  2  Abb.  203. 
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a.  The  death  of  a  sole  plaintiff,  before  yerdict,  suspeiids  all  farther  pro- 
ceedings in  the  action,  except  movinff  to  have  the  plaintiff's  representative 
brought  in  as  plaintiff  {Jarm  y.  Fdeh,  14  4^bb.  46).  If  the  plaintiff's  repre- 
Bentatiyes  do  not  moye  for  leaye  to  continue  the  action  the  defendant  may 
moye  that  they  continue  it  {id.\  or  that  the  complaint  be  dismissed.    {Id.) 

b.  The  death  of  the  plaintiff  in  a  foreclosure  suit,  after  the  usual  decree  for 
sale  by  a  referee  does  not  prevent  the  referee  from  proceeding  to  make  the 
sale,  and  executing  a  deed  to  the  purchaser  (Lynde  y.  Olhnnm^  21  How.  84). 
It  is  not  necessary  to  revive  the  action  and  bring  in  the  representatives  of  the 
deceased  plaintiff  (Id.)  SembUj  the  death  of  party  after  verdict  or  interlocu- 
tory Judgment  or  report  of  referee  does  not  in  any  action  prevent  the  entry  of 
Judgment  {Beed  v.  BuOer,  11  Abb.  128 ;  Seranton  y.  Baxter ^  1  Code  Rep.  N.  S.  88). 

e.  After  the  death  of  a  sole  plaintiff  the  defendant  cannot  move  to  dismiss 
the  complaint  for  want  of  prosecution  until  the  action  has  been  revived  by  the 
plaintiff^B  representatives  (Jarria  v.  Felch,  14  Abb.  46). 

d.  Where  on  the  death  of  a  sole  plaintiff  his  executor  did  not  apply  to  con- 
tinue the  action,  but  transferred  the  subject  matter  of  the  action  to  A. ;  held 
that  A.  could  not  have  the  action  continued  in  his  name  {Sogers  v.  Adriance, 
23  How.  97). 

e.  A  plaintiff  suing  as  special  receiver  having  died  pending  the  action,  his 
successor  was  allowed  to  continue  the  action  by  supplemental  complaint 
{BOmer  y.  Murray,  18  How.  546). 

/.  An  administrator  of  a  deceased  plauitiff  may  have  leave  to  continue  the 
action,  if  the  pleadings  show  a  cause  of  action  which  «um««8,  without  regard 
to  the  fTi^rOv  of  the  action  {Wing  y.  Ketchaniy  8  How.  885;  2  Code  Rep.  7). 
And  if,  in  an  action  to  recover  real  property,  the  plaintiff  should  die,  leaving 
a  widow,  she  need  not,  as  widow,  join  in  an  application,  on  the  part  of  the 
heirs,  for  leave  to  continue  tiie  action  in  the  name  of  the  heir  {Ash  v.  Cook^  3 
Abb.  880). 

g.  Death  of  one  of  several  Plaintiffs,  Partners. — In  an  action  by  the  sev- 
eral members  of  a  firm,  on  the  death  of  one  of  the  plaintiffs,  a  member  of  Uie 
firm,  the  right  of  the  remaining  members  to  continue  the  action,  in  a  case  in 
which  the  right  of  action  survives,  is  unaffected,  and  no  leave  to  continue  the 
action  is  necessary,  because  no  one  is  to  be  substituted.  A  suggestion  on  the 
record  is  sufficient  This  section  applies  only  in  the  case  where  a  represen- 
tative, or  successor  of  the  deceased,  is  to  be  substituted  as  a  party  {Taylor  v. 
Church,  9  How.  190 ;  La  Chaise  v.  Libby,  13  Abb.  7 ;  21  How.  862). 

A  Peath  of  one  of  several  PlaintifTk — Where  some  of  several  complain- 
ants die,  and  the  cause  of  action  does  not  survive,  but  continues  as  to  the  sur- 
vivors, the  lattter  cannot  be  compelled  to  revive  the  suit  as  to  the  represen- 
tatives of  the  deceased  complainants  {WiUiaimon  v,  Moore,  5  Sand.  647).  The 
survivors  have  a  right  to  proceed  with  their  suit  It  is  the  privilege  of  a  defen- 
dant, in  such  a  case,  to  have  an  order  requiring  such  representatives  to  show 
cause  why  the  suit  should  not  stand  revived  in  their  names,  or  that  the  suit 
be  dismissed  so  for  as  their  interests  are  concerned.  To  obtain  such  an  order 
K  petition  must  be  presented.  Section  121  of  the  code  does  not  apply  to  such 
a  case.    {Id.) 

i.  In  an  action  by  tenants  in  common  for  conversion  of  personal  property. 
If,  pending  the  action,  one  of  the  plaintiffs  dies,  the  action  may  be  contmued 
by  the  survivor,  without  bringing  in  the  personal  representative  of  the  de- 
ceased {Buehman  y.  Brett,  18  Abb.  119 ;  85  Barb.  596 ;  22  How.  238),  and  as  to 
transfer  of  the  interest  or  settlement  of  the  action  by  one  of  several  plaintifi^ 
in  such  an  action  (see  Goek  v.  Keneda,  29  Barb.  120). 

j.  After  the  death  of  one  of  several  plaintifife  in  an  ejectment  suit,  com- 
menced before  the  code  took  effect,  a  motion  was  made  by  the  surviving 
plaintiffs,  at  special  term,  to  substitute  the  names  of  two  individuals  and  the 
people  of  the  State,  to  prosecute  the  suit,  as  representatives  or  successors  in  in- 
terest of  the  deceased  plaintiff;  it  being  a  matter  of  doubt  which  of  the  three 
parties  proposed,  was  entitled  to  the  ri^t  The  motion  was  denied  {St,  John. 
y.  Weety  4  How.  829 ;  8  Code  Rep.  85 ;  a&rmed  on  appeal,  10  How.  258). 
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a.  Where  one  of  several  plaintifis  dies  pending  an  action,  the  cause  of 
which  suryives,  and  the  defendant  enters  judgment  against  all,  no  order  to  pro- 
ceed by  or  against  the  surviving  plaintifis  having  been  made,  the  judgment  la 
irregular,  and  will  be  set  aside.  Allnd  the  jud^ent  cannot  be  amended  and  al- 
lowed to  stand  as  against  the  surviving  plaintifQs  (Holmes  Y,JIome,  8  How.  383). 

b.  Death  of  a  sole  Defendant — ^Where,  pending  an  action,  and  before  ver- 
dict or  interlocutory  judgment,  a  sole  defendant  dies,  his  representatives  can- 
not have  an  order  against  the  wishes  of  the  plaintiff,  to  be  substituted  us  de< 
ftndants  in  the  action  (Keerie  v.  La  Farge,  1  Bosw.  671 ;  16  How.  377).  In 
that  case  the  motion  of  the  deceased  defendant's  representatives  was  denied 
without  costa,  but  leave  was  given  to  them  to  enter  an  order  that  the  action 
be  discontinued,  mdess  the  plaintiff  within  ten  days,  consented  to  an  order 
that  the  action  should  be  continued  against  defendant's  representatives.  An 
action  for  the  recovery  of  possession  of  specific  real  or  personal  projperty 
against  a  sole  defendant,  wholly  abates  if  the  defendant  dies  before  verdict  cr 
jud^ent ;  and  the  court  has  no  power  in  such  case  to  order  the  action  to  be 
continued  a^^nst  the  personal  representatives  of  defendant  (HopkiM  v. 
AdaTM^  5  Abb.  851 ;  Mmdy  v.  Moeety^  11  Abb.  105 ;  Putnam  v.  Van  Beuren^  7 
How.  81 ;  Mosely  v.  Albany  N.  R  R  Co,^  U  How.  71 ;  overruling  Waldarj^  v. 
Bortd,  4  How.  358). 

e.  On  the  death  before  verdict  of  a  sole  defendant  in  an  action  to  recover 
damages  for  death  by  wrongful  act,  the  action  may  be.  continued  against  the 
personal  representatives  of  the  deceased  (see  Tertore  v.  WiswaU^  16  How.  8 ; 
JDoedt  V.  WiawaU^  15  How.  128 ;  in  effect  overruling  Norton  v.  WwwdU^  14 
How.  42). 

d.  Where  an  action  is  commenced  against  a  defendant,  and  pending  the  ac- 
tion he  dies  and  his  administrators  are  substituted  as  defendants  [gr.  at  their 
instance  or  the  instance  of  the  plaintiff],  and  the  action  is  continued  against 
them,  without  an^  presentment  of  the  plaintiff's  claim  to  them,  or  offer  to  re- 
fer under  the  revised  statutes,  the  plaintiff  can  recover  costs  if  he  succeed  in 
the  action  (TindaU  v.  Janes^  19  How.  469,  overruling  previous  decisions  to  the 
contrary). 

e.  Death  of  one  of  several  defendants. — **  If  a  defendant  shall  die  and  the 
cause  of  action  shall  not  survive,  and  the  complainant  shall  neglect  or  refuse 
to  procure  an  order  for  the  revival  of  the  suit,  the  court  may  order  it  to  stand 
revived,  upon  the  petition  of  a  surviving  defendant,  agaihst  the  representa- 
tives of  the  deceased  party  (2  R  8. 184,  §  120).  In  such  case,  the  surviving 
defendant  may  proceed  against  such  representatives,  In  the  same  manner  as  a 
complainant,  to  compel  them  to  appear,  abide  the  answer  of  the  deceased 
party,  or  answer,  if  an  answer  be  reauired,  or  to  have  the  bill  or  his  petition 
taken  as  confessed  against  them ;  and  the  court  may,  in  its  discretion,  stay  the 
suit  as  against  him,  until  such  proceedings  have  been  had  "  (Id.  §  121).    These 

S revisions  are  referred  to,  as  though  still  in  force,  in  Keene  v.  Lqfarge  (16 
Low.  877).  Where  one  of  several  defendants  died  pending  the  reference  of 
an  action  of  foreclosure,  and  the  plaintiff  suffered  more  than  a  year  to  elapse 
without  taking  any  step  in  the  action,  the  surviving  defendant  moved  to  have 
it  dismissed  as  against  him.  The  court  directed  the  action  to  be  dismissed  as 
to  the  surviving  defendant  with  costs,  unless  the  plaintiff  within  sixty  days 
'Obtained  leave  to  file  and  serve  a  supplemental  complaint  {Chapman  v.  FbtOer, 
15  How.  241).  Where  pending  an  action  for  trespass,  one  of  the  defendants 
die,  the  plaintiff  may  treat  the  action  as  abated  as  against  such  deceased  de- 
fendant, and  proceed  regularly  a^lnst  the  surviving  defendants.  But 
whether  or  not  an  order  to  enable  him  to  proceed  is  necessary,  Is  doubtful 
{Gardner  v.  Walker,  22  How.  405).  SemUe,  that  by  order  the  plaintiff  might 
proceed  separatdy  against  the  surviving  defendants  and  the  representatives  of 
\the  deceased  defendant.  (Id.)  Where,  in  such  case,  the  plaintiff  having  proceeded 
•against  the  surviving  defendants  and  the  representatives  of  the  deceased  de- 
fendant, was  on  the  trial  put  to  his  election  to  proceed  against  either  one  or 
the  other,  and  elected  to  proceed  against  the  representatives  of  the  deceased, 
the  court  thereupon  dismissed  the  complaint  against  the  surviving  defendants 


$  121.]  ABATEICBNT  OF  AOnOlf.  137 

and  hdd  &at  these  defendants  might  enter  Judgment  for  thefar  costs  without 
waiting  for  the  disposal  of  the  issues  as  to  the  other  defendants.    (Id.) 

a.  In  case  one  of  several  defendants  dies,  pending  an  action,  all  that  la  ne- 
cessaiy  to  pat  the  case  in  a  position  to  j>roceed,  is  to  obtain,  within  a  year,  an 
order  that  the  action  be  continued  against  those  who  have  succeeded  to  the 
interest  of  the  deceased  party  {Gordon  v.  Steriing,  18  How.  406).  Notice  of  the 
application  is  usually  given ;  but  where  the  surviyine  defendants  have  no  in- 
terest in  the  question,  and  would  hare  no  right  to  re^  the  motion,  notice  is 
unneceBsaiy.    (Id,) 

b.  Baath  of  one  of  several  esEeoutocv,  &0.,  pending  the  action. — In  ac- 
tions by  or  against  executors,  trustees,  Joint-tenants,  or  co-i>artners,  on  the 
death  of  one  of  the  executors,  &c.,  the  action  continues  by  or  M^inst  the  sur- 
Tivors,  a  sugeestion  of  the  death  entered  on  the  judgment  roll  is  the  only  ad- 
dition to  or  alteration  in  the  proceedings  occasioned  by  the  death  {Lachaisi  r, 
IMiy^  13  Abb.  7 ;  21  How.  862) ;  and  so  of  an  action  by  tenants  in  common  of 
a  chattel  (Buchnam  y.  BreU,  13  Abb.  119 ;  22  How.  238 ;  35  Barb.  596). 

c  Abatement  of  soitB  by  or  against  publio  offlcer& — Under  2  R  8.  447, 
%  100,  providing  against  the  abatement  or  discontinuance  of  suits  by  or  against 
certain  public  offlcerB  from  their  removal,  or  resignation,  or  expiration  of 
their  term  of  office,  it  is  optional  with  the  parties  authorized  to  apply  for  a 
Bubstitation,  whether  they  will  make  such  application  or  not,  and  until  they  or 
the  adverse  parties  apply  for  a  substitution,  the  suit  is  to  proceed  in  the 
names  of  the  original  pames(Jfa?u!A«8^  V.  ^am/z^t^  10  N.  Y.  164).  The 
statute  did  not  extend  to  allow  a  substitution  on  a  writ  of  eiror  {Otene&n  oj 
Clayton  Y.  BeedU,  1  Barb.  111). 

dL  Death  of  judgment  debtor  pending  supplementary  prooeedlngsb — 
The  death  of  a  sole  judgment  debtor  pending  proceedings  supplementary  to 
the  execution  abates  the  proceedings  {Hauwm  v.  P&nanan^  2  Abb.  230 ;  S.  C. 
13  How.  114). 

e.  Death  of  perty  pending  an  appeal. — ^Where  a  Judgment  debtor  dies 
pending  an  appeal  from  the  judgment,  and  after  the  appeal  has  been  argued 
and  submitted,  and  Judgment  is  affirmed,  but  Jud^aent  of  affirmance  entered 
nunc  pro  tunc  as  of  a  day  before  the  death,  the  Ju&ment  creditor  may  proceed 
to  collect  the  judgment,  but  the  representatives  or  the  deceased  cannot  appeal 
until  th^  cause  themselves  to  be  made  parties  {Beach  v.  Gregory ^  2  Abb.  203). 
After  judgment  for  the  plaintiff,  in  an  action  of  tort,  and  appeal  taken  by  the 
defendant,  the  defendant  died,  pending  the  appeal ;  on  motion,  it  was  ordered 
that  the  appeal  might  be  continued  in  the  name  of  his  personal  representa- 
tives (JfSfer  V.  Gunn,  7  How.  159).  In  HMtings  v.  ItKirOey,  (8  How.  175),  the 
court  of  appeals  held  that  section  121  did  not  apply  to  that  court,  and  that 
where  a  par^  in  a  cause  dies  afler  appeal  taken  and  the  return  filed  in  the 
court  of  appeals,  that  court  has  power  to  and  wiH  allow  his  legal  representa* 
Uves  to  be  substituted. 

/.  Transfer  of  plaintiff's  interest — In  case  of  a  transfer  of  the  in- 
terest of  the  plaintiff,  in  the  subject  of  the  action,  it  is  optional  with  the  court, 
on  the  death  of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be  sub- 
stituted and  the  action  continued  in  his  name ;  and  on  the  application,  the  de- 
fendant should  be  heard,  and  his  interest  taken  into  account  iShMon  v.  Ha- 
WM,  7  How.  268 ;  and  see  Hairria  v.  Bennett^  1  Code  Rep.  N.  B.  203 ;  Murray 
y.  GenH  Mut  Im.  Go.,  2  Duer,  807 ;  Ford  v.  David,  1  Bosw.  671}.  And  the 
superior  court  hold  that  where  a  plaintiff  transfers  his  interest  auer  the  com- 
mencement of  a  suit,  no  order  of  substitution  will  be  made,  unless  special  cir- 
cumstances are  shown  to  satisfy  the  court  of  its  propriety  or  necessity  {Row- 
ard  y.  Ta^,  11  How.  380 ;  5  Duer,  604). 

g.  When,  pending  an  action,  the  whole  interest  of  the  plaintiff  has  been 
transferred  to  a  third  person,  the  court,  on  the  application  of  such  third  per- 
son, may  allow  him  to  be  substituted  as  plaintiff  {Batiks  y.  Maher,  2  Bosw. 
690).  Al^ough  the  original  plaintiff  sues  as  the  receiver  of  a  bank,  and  his 
appointment  as  receiver  is  put  in  issue,  the  court,  on  a  motion  to  substitute 


188  ABAXElCEaXT  OF  AonoN.  [§  121. 

the  transferee  of  the  recdyefs  interest,  will  not  try  such  iasne :  that  can  only 
he  done  on  the  trial  of  the  cause  {Id,);  nor  will  the  court  on  such  a  motion 
conuder  the  objection  that  the  complaint  does  not  state  £eu^  sufficient  to  con- 
stitute a  cause  of  action.    (Id.) 

a.  When  two  persons  are  named  as  defendants,  and  onfy  one  is  served,  and 
Jud^ent  is  thereupon  perfected  against  him,  there  is  no  action  pending 
agamst  the  one  not  serred,  until  he  is  served  (1  Bosw.  086 ;  14  Barb.  536 ;  2  K 
B.  Smith,  75).  So  that  if  afterwards  the  cause  of  action  becomes  vested  in  a 
third  person,  and  then  the  defendant  not  previously  served  is  served,  the  as- 
signee cannot  be  substituted  as  plaintiff  in  the  action  against  the  defendant 
last  served  {East  Biver  Bank  v.  Cutting,  1  Bosw.  686). 

^  5.  Where  a  party  becomes  assignee  of  the  cause  of  action,  pending  the  ac- 
tion, and  is  suDstituted  as  plaintiff  «b  parts,  he  takes  the  place  of  his  assignor, 
and  is  subject  to  the  same  right  of  set-off  (IWry  v.  JSoberU,  15  How.  65)^ 

0.  Transfer  of  defendant's  tntereet — Where,  pending  an  action  of  ^ect- 
ment,  all  the  interest  of  the  defendant  in  the  property  was  transferred  to  A., 
by  operation  of  law,  and  A.  entered  and  held  possession  of  the  premises, — 
held  that  the  original  cause  of  action  did  not  continue  against  A.,  and  he  could 
not  be  substituted  as  a  party  to  the  action  {Mo^dey  v.  Atoany  North.  B.  R  O?., 
14  How.  71).  In  Effrnjager  v.  Homfager  (1  Code  Rep.  N.  S.  180),  an  action  for 
pjartition,  one  of  the  defendants,  after  the  commencement  of  the  action,  as- 
si^ed  all  his  interest  in  the  premises  to  one  Ely ;  and  it  was  held  that  Ely 
might  have  been  substituted  as  a  party  to  the  action,  in  place  of  the  defendant 
who  had  assigned  to  him. 

d  Order  to  contintie,  &C.,  how  obtained.  —  To  substitute  an  assignee, 
pending  the  action,  a  motion  must  be  made  on  behalf  of  the  assignee  (ifc- 
Chwan  v.  Leaven'Uiarth,  2  E.  D.  Smith,  24 ;  Hmard  v.  Taylor,  11  How.  880 ;  5 
Duer,  604) ;  or  if  made  by  the  assignor,  it  must  be  on  notice  to  the  assignee 
(id.'S ;  and  to  the  parties  to  the  action  (Howard  v.  Taylor,  11  How.  880).  The 
makinff  the  order  is  not  a  matter  of  course  (see  anU,  p.  182  a\  The  motion  must 
be  made  within  a  year  firom  the  time  of  the  death  or  transier  of  interest;  after 
the  lapse  of  a  year,  the  right  to  apply  by  motion  is  gone,  and  a  supplemental 
complaint  must  be  resorted  to  (Greene  v.  Baie$,  7  How.  296 ;  Coon  v.  Knapp,  13 
id.  175 ;  Gordon  v.  Sterling,  id.  405) ;  but  the  action  cannot  be  continued  by 
supplemental  complaint,  unless  by  leave  of  the  court  first  obtained  {JohnsonY, 
Wmams,  2  Abb.  229).  Where  a  plaintiff  had,  pending  the  action,  transferred 
his  interest  and  died,  and  alter  his  death  his  assignee,  on  notice  to  the  defend- 
ant alone,  moved  to  be  substituted  as  plaintiff,  the  motion  was  denied  for  want 
of  notice  to  the  personal  representatives  of  the  deceased  plaintiff  (i^ran^yn  v. 
Chaham,  MS.  Daly,  J.). 

e.  The  assignee  of  a  cause  of  action  can  only  be  substituted  as  plaintiff  on 
his  ovm  motion  (Emmst  v.  Bowern,  23  How.  800,  disapproving  Sherman  v.  Co^ 
man,  22  How.  517,  in  which  an  assignee  was  ordered  to  be  substituted  as 
plaintiff  on  the  defendant's  motion). 

/.  No  leave  to  serve  a  supplemental  complaint  as  prescribed  by  this  section 
is  required  (Be  Boradorff,  17  Abb.  168;  see  AUen  v.  WaUer,  10  Abb.  879 ;  and 
cases  collected  in  note). 

g.  After  the  expiration  of  a  year,  the  court  has  no  power  on  motion  to  order 
a  continuance  of  the  action  (Be  Boredorff,  17  Abb.  168 ;  AJUn  v.  WaUer,  10 
Abb.  379  and  noU). 

A.  An  action  may  be  dismissed  for  want  of  prosecution,  but  not  for  a  neglect 
to  revive  it  ( WXHaoMon  v.  Moore,  5  Sand.  647). 

t.  Appeal  from  orders. — An  order  admitting  (or  refusing  to  admit)  an  ac- 
tion to  be  continued  in  the  name  of  surviving  plaintiffs,  or  m  the  name  of  the 
representatives  in  interest  of  the  deceased  plaintiff,  affects  a  substantial  right, 
and  is  appealable  to  the  generid  term  {SL  John  v.  Crod,  10  How.  258 ;  Norton 
T.  Wiswcul,  14  id.  42-46) ;  but  as  the  granting  or  refVising  an  application  to  per- 
mit as  action  to  be  coptinued  in  the  name  of  an  assignee,  pending  the  action, 
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of  the  cause  of  action,  rests  in  the  dlBcretion  of  the  court,  an  order  made  on 
Buch  application  is  not  appealable  {3tOown  y.  LeaveMoam^  2  E.  D.  Smith,  24 ; 
Murrajf  y.  Gen'l  MuL  Jim.  Co^  2  Duer,  607). 

§  122.  [103.]  (Am'd  1849,  1851.)  Oowt  may  determine 
caniroverey  ;  Iring  in  parties j  dko. — Interpleader. 

The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.  And  when,  in  an  action%r  the  recovery  of  real  or 
personal  property,  a  person  not  a  party  to  the  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  it  may  order  him  to  be  brought  in 
by  the  proper  amendment. 

A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real,  or  personal  property,  may  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  against  him 
a  demand  for  the  same  debt  or  property,  upon  due  notice  to 
such  person  and  the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct ;  and  the  court  may,  in  its 
discretion,  make  the  order. 

Ow  1^  the  phrase  "  when  a  complete  determination  of  the  controyersy  cannot 
he  had  without  the  presence  of  other  parties."  is  meant  that  there  are  persons 
not  parties,  whose  rights  must  be  ascertain^  and  settled  before  the  rights  of 
the  parties  to  the  suit  can  be  determined ;  and  there  are  other  cases  in  which 
a  dtfendani  may  require  other  parties  to  be  brought  in  for  the  protection  of 
his  rights ;  bat  this  is  his  priyilege.  He  may  waiVe  it  (McMahon  y.  AUen^  12 
How.  89> 

5.  In  an  action  against  several  for  a  specific  performance  of  their  Joint  con- 
tract to  purchase  real  estate  of  the  plaintijf,  and  secure  a  patt  of  the  price  by 
their  bond  snd  mortgage,  all  of  them  must  be  seryed  with  the  summons  or 
appear  in  the  action,  to  enable  the  court  to  render  a  judgment  which  will  be 
a  complete  determination  of  the  controversy ;  and  if  the  action  is  brought  to 
trial  ui>on  the  answers  of  some  of  the  defendants  onlj^  when  the  others  have 
not  been  served  with  process,  or  appeared  in  the  action,  the  court  will  not 
permit  the  trial  to  proceed  {JP&weU  y.  Fiivchj  5  Duer,  666). 

c  When  it  appears  that  the  presence  of  other  parties  than  those  before  the 
court  is  necessary  to  the  complete  determination  of  the  controversy^  it  is  the 
imperative  duty  of  the  court  to  order  such  persons  to  be  made  parties  to  the 
action  {Ikivu  y.  Mduor,  ific.,  of  N,  F.,  2  Duer,  668 ;  Shaver  v.  Brainard,  29 
Barb.  25).    Although  such  parties  may  be  non-residents  {Sturt&oarU  y.  Breuw^ 


140  •       DmBBPLSADIB.  [§  12SL 

17  How.  571 ;  9  Abb.  414).  Smbley  where  parties  are  ordered  to  be  brought 
in,  and  the  canse  stands  over  in  consequence,  the  defendant  is  not  entitled  to 
any  costs ;— he  should  have  demurred  (MUehd  y.  BaUey^  8  Madd.  61) ;  and  the 
order  may  be  made  at  any  stage  of  the  action  {8UUs  of  N.  T.  y.  Mayer  of  N, 
K,  3  Duer,  121)  before  Judgment  {CartweU  y.  NeMt,  12  How.  445).  But  th6 
court  will  not  order  new  parties  defendant  to  be  brought  in,  against  the  will 
of  the  plaintiff,  unless  the  presence  of  such  new  parties  is  necessary  to  the  de- 
termination of  the  action  {pawyer  y.  Ohambers^  11  Abb.  110). 

a,  Tliis  section  must  be  confined  to  actions  for  the  recoyery  of  real  or 
flpeciflc  personal  property  {Judd  y.  Toung^  7  How.  79) ;  and  it  does  not  extend 
to  an  action  on  contract  to  recoyer  money  («21),  nor  to  an  action  in  the  nature 
of  a  creditor's  bill  (TaUman  y.  ffolUiter.9  fiow.  508) :  nor  to  an  action  to  wind 
up  a  partnership  (Dayton  y.  WiOces,  5  Boew.  655).  A  partition  suit  is  within 
this  proyision ;  and  in  such  a  suit  the  court  may  order  a  person,  not  a  isarty, 
but  haying  an  interest  in  the  subject-matter,  to  be  made  a  "puij  (Waring  y. 
Waring^  8  Abb.  246).  And  in  an  action  for  the  recoyery  ofpersonal  prop^:^ 
seized  under  an  execution  against  a  third  party,  the  plalntin  in  the  execution 
fs  entitled,  on  applying,  to  be  made  a  defendwit  (UonUin  y.  BMiOp^  8  Duer, 
646). 

b.  To  entitle  the  landlord  to  defend,  in  his  own  name  or  otherwise,  he  must 
be  shown  to  be  the  landlord  of  the  defendant,  or  haye  a  priyity  of  interest 
with  him  in  the  premises  in  question  (Godfrey  y.  Totonsendf  8  How.  898). 

e.  See  note  to  section  148,  post 

d  Interpleader. — ^This  proyision  is  only  applicable  to  cases  ia  which  an 
action  is  already  pending.  Where  no  action  is  pending,  a  resort  must  be  had 
to  an  action  in  the  nature  c^  a  bill  of  interpleader  {BSJc  y.  Stepbaniy  9  How. 
198).  A  bill  of  interpleader  was  one  asking  no  relief  against  any  of  the  de- 
fendants, but  merely  asking  the  direction  of  the  court  as  to  which  of  two 
adyerse  claimants  the  plaintiff  should  pay  a  fhnd,  or  deiiyer  property  in  his 
hands  to  which  which  he  claimed  no  right,  and  to  be  protected  fh)m  such 
adyerse  claimants.  The  only  decree  to  whidi  the  complainant  was  entitled 
was  to  be  at  liberty  to  bring  the  fbnd  into  court,  and  haye  his  costs,  leaying 
the  defendants  to  settle  the  question  of  ownership  beetween  th^mselyes  (BidM 
T.  Bafman,  2  Paige  200 ;  MiteheU  y.  Sayne,  2  Sim.  &  Stu.  63).  This  proyiuon 
of  the  code  is  founded  upon  an  Enfflish  statute,  and  the  decisions  on  that 
statute,  it  is  said,  may  properly  be  referred  to  as  guides  for  the  interpretation 
of  this  section  (Sherman  y.  Partridge,  1  Abb.  260 ;  11  How.  164).  A  person  in 
danger  of  being  doubly  yexed  by  adyerse  claimants  might  always  resort  to  a 
bill  of  interpleader  (Taies  y.  Tisdale,  8 Edw.  Ch.  R.  74 ;  MarHnus  y.  HdtDorth, 
2  Yes.  &  B.  412).  The  code  has  not  introduced  new  cases  of  interpleader,  but 
merely  proyides  a  summary  mode  of  relief  (Sherman  y.  Partridge,  1  Abb.  260 ; 
11  How,  154 ;  4  Duer,  646 ;  VMurg  y.  Huntingdon,  15  Abb.  254).  To  entitle 
&  party  to  interplead,  he  must, — admit  a  right  in  two  or  more  claimants 
g^rotMing  y.  Waikin$,  10  Sme.  &  M.  482 ;  Detborough  y.  Harris,  4  De  G.,  M.  & 
O.  439 ;  81  Eng.  Law  &  ^q.  R  592) ;  show  two  or  more  claimants  in  existence 
capable  of  interpleading  (Browning  y.  WaUdm,  10  Sme.  &  M.  482) ;  show  him- 
self to  be  indifferent  to  the  claims  of  either  party  (Manin  y.  Elwwd,  11  Paige, 
S74;  Oppenhdm  y.  Leo  Wdfe,  8  Sand.  Ch.  571 ;  Jvetoton  y.  Jfoody,  7  Dowl.  582 ; 
Van  Buskirk  y.  Bog,  8  How.  425 ;  I^.  Haven  RRy,  Schuyler,  1  Abb.  14, 417 ; 
Eaglesan  y.  Clarke,  2  id,  864) ;  that  he  claims  no  beneficial  interest  in  the  sub- 
ject of  the  controyersy  Atkinson  y.  Manks,  1  Cow.  708 ;  Anderson  y.  Wilkinson, 
10  Sme.  &  M.  601 ;  Moore  y.  Usher,  7  Sim.  884 ;  MUeheU  y.  Hayne,  2  Sim.  & 
Stu.  68).  Thus,  an  auctioneer  could  not  interplead  as  to  a  deposit  in  his 
hands,  out  of  which  he  claimed  his  commission  (id,,  we,  howeyer,  Bleeeker  y. 
Graham,  2  Edw.  Ch.  64) ;  nor  a  wharfinger  haying  a  claim  for  wharfia^  (2 
Ho.  &  S.  181 ;  9  Bing.  84) ;  the  existence  of  a  lien  on  the  grounds  in  dispute, 
and  which  must  be  paid  by  the  party  entitled,  does  not  preyent  an  interplead- 
er (Cotter  V.  Bank  of  England,  8  Mo.  &  S.  180 ;  2  Dowl.  728 ;  and  see  Imcom  y. 
Jjondon  Bock  Co.,  4  B.  £  Ad.  378) ;  admit  a  title  as  against  himself  in  all  the 
defendants  (Gtoin  y  Green,  1  Ire.  £q.  R  229 ;  Anderson  y.  WUkinaon,  10  Smei 
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A 11  601) ;  deny  colhiaion  with  either  party  (ilfamn  y.  Ehoood^  11  Palee,  869; 
a»oi»  ▼.  Cbstor,  8  Paige, 889;  AtksiMon  v.  MmJc^  1  Cow.  754;  TTiZftmy.  3uncan, 
11  Abb.  7) ;  he  must  not  be  a  WTong-4oer,  or  in  de&ult  as  to  either  defendant 
{8kaw  V.  Cotier,  8  Pato,  839 ;  Gtnn  v.  Oreen,  1  Ire.  Eq.  R  229 ;  McOaw  v. 
^dooM,  14  How.  461 ;  ifaUan  v.  Midland  B.  B.  Co,,  12  Com.  B.  4o8) ;  must  not 
by  his  own  act  haye  placed  himself  in  the  pontion  to  be  sued  ( TJ,  S.  y.  Vtetor^  16 
i^b.  153 ;  9  Blng.  82 ;  C^rotM^i^wr  y.  I%<?r7U<w,  7  Bim.  891 ;  2  Myl.  &  ^^ 
Outlm, 4  Sim.  218 ;  SRus.  &M.  606 ;  i^i^em* y.  CampbeU,  8  Dowl.  N.  S.  897; 
19  M.  ft  W.  377) ;  mnst  not  haye  accepted  an  indemnity  from  either  party 
{Tucker  y.  Mbrris,  1  C.  ft  M.  78 ;  1  Dowl.  689) ;  must  be  ignorant  of  the  rights 
of  the  adyerae  daimants  (B$U  y.  Hunt,  8  Barb.  Ch.  R  891) ;  where  a  party  waa 
taxed  in  two  towns  for  the  same  property,  when  he  was  liable  to  be  taxed 
only  once  (ThomjMtm  y.  EbbeUs,  1  Hopk.  272 ;  Mohawk  R  B.  y.  Clute,  4  Paige. 
884) ;  where  a  person  has  purchased  property,  and  payment  thereof  is  claimed 
by  different  parties  {Jctmss  y.  Prikhard,  7  M.  ft  W.  2i6 ;  Olyn  y.  DueOniry,  11 
Sun.  189) ;  where  a  person  is  a  stakeholder,  and  there  are  oifferent  cl^manta 
{PaUenon  y.  Pefiry,  14  How.  505;  Bender  y.  Sherwoody  15  id.  259:  Hoggart  y. 
Cutte,  1  Cr.  ft  Phillips,  197 ;  Atkineon  y.  Manks,  1  Cow.  780 ;  Wilacm  y.  Dun- 
can, 8  Abb  854) ;  but  he  cannot  interplead,  if  he  is  the  stakeholder  on  an  illegal 
wager  {Am^egarth  y.  CoOey,  2  DowL  K  S.  228) ;  or  if  the  amount  of  the  stake  is 
disputed  {Diplock  y.  Hammond,  27  Eng.  Law  ft  Eo.  R.  202}.  A  receiyer 
against  whom  adyerse  claims  are  made,  may  interpleaa  ( Winjietd  y.  Bar&n,  24 
Barb.  155). 

a.  Where  an  action  was  brought  to  recoyer  a  sum  of  money  deposited  with 
the  defendant  (a  bank)  by  F.  P.,  and  which  was  stUl  standing  to  his  credit  in 
the  books  of  the  bank.  It  app^red  that  after  making  the  deposit,  F.  F.  trans- 
ferred his  interest  in  the  deposit  to  the  plaintiff;  and  about  the  time  of  such 
transfer,  an  order  was  made  restraining  the  defendant  from  paying  oyer  the 
money  to  anj[  person  until  the  fluther  order  of  the  court.  The  defendant  had 
also  l>een  notined  by  other  parties  not  to  pay  oyer  the  money  to  the  plaintiff; 
held  that  the  defendant  was  entitled  to  an  order,  that  the  claimants  of  the 
fund  be  substituted  as  defendants  (Fletcher  y.  Troy  Savinge  BX  14  How.  888). 
'Die  order  proyided,  that  if  the  receiver  did  not  appear  in  the  action  within 
twenty  days  after  being  served  with  the  summons  and  complaint,  the  defend- 
ant might  pay  oyer  the  money  to  the  plaintiff,  (see  Van  Buekirk  y.  Le  Boy,  8 
How.  ^ ;  and  see  Biehards  v.  SaUer,  6  Johns.  Ch.  445). 

h.  Where  several  claims  under  the  mechanic's  lien  law  are  filed  against  the 
owner,  and  suit  brought  against  him  by  one  of  the  claimants,  and  the  amount 
is  unascertained,  the  owner  [defendant]  cannot  be  permitted  to  allege  that  he 
18  indebted  to  the  contractor  in  a  less  sum  than  the  plaintiff's  claim  against 
the  contractor,  and  be  allowed  under  this  section  to  pay  the  bidance  into 
court,  and  have  the  claimants  substituted  in  his  place  (Chamberlain  v.  OCownor^ 
8  How.  45).  The  owner  of  a  building  was  refused  leave  to  interplead  the  con- 
tractor who  erected  the  building  for  him,  upon  claims  under  the  lien  law 
(J>ry  Dock  Metho,  Church  y.  Carr,  2  Barb.  60). 

e.  In  an  action  commenced  in  the  Superior  Court  of  New  York  city  to  re- 
cover of  defendants  moneys  deposited  with  them  by  plaintiffs  assignors,  the 
defendants  showed  that  after  the  action  was  commenced,  they  had  been  served 
with  an  attachment  in  another  action,  by  third  parties  claiming  the  fund,  and 
that  there  was  also  another  snit  pending  in  the  Supreme  Court  by  daimanta 
on  behalf  of  creditors  seeking  to  set  aside  the  assignment  which  was  the 
ground  of  the  plaintiff's  claim  in  this  action  in  the  Superior  Court,  held  that 
the  defenduits  were  entitled  to  interplead,  and  have  the  claimants,  the  plain- 
ti^in  the  action  in  the  Supreme  Court,  substituted  as  defendants  (Wiion  y. 
Duncan,  8  Abb.  854). 

d.  The  court  refused  to  allow  a  savings  bank  to  implead  adverse  claimants 
of  a  deport  in  the  bank  (Lund  v.  Seaman^ s  Saving^  B^k.,  20  How.  461 ;  and  28 
td.25B). 

e.  In  general,  a  tenant  cannot  require  his  landlord  to  interplead  for  the  rent 
with  an  adyerse  claimant,  yet  under  certain  circumstances  he  can  (see  Sea- 
man y.  WrigM,  12  Abb.  804 ;  Badeau  v.  Tylee,  1  Sandf  Ch.  270). 
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a.  In  an  action  to  recover  specific  personal  property,  it  is  a  snfSdent  answer 
to  a  motion  for  an  order  to  interpleao,  that  the  defendant  is  not  in  a  position 
to  deposit  the  property  In  conrt  {V<Mburgh  y.  SunUngton,  16  Abb.  256). 

b.  CoBtB.'^la MBlm'Y. IdvingstofLl  Ahh.2»i,  onabiU  of  interpleader,  the 
unsuccessful  claimant  was  adiudged  to  pay  all  costs  reooyered  by  the  plaintifi^ 
and  all  costs  of  his  co-defendant,  both  on  the  bill,  and  in  an  acaon  at  law  be- 
tween the  cJaimantft 

e,  AppoaL— An  order  sabstltating  an  adyene  claimant  as  defendant  is  an 
appealable  order  (FiZmi  y.  Dunoon,  11  Abb.  8) ;  and  an  order  di^KMinj;  of  a 
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TITLE    IV. 


Of  tThe  place  of  trial  of  OivU  Actions. 

Bacnas  128.  Actions  to  be  tried  where  sabject-matter  situated. 

124.  Actions  to  be  tried  where  cause  of  action  arose. 

125.  Actions  to  be  tried  where  the  parties  reside. 
12d.  Changing  place  of  trial 

§  123.  [103.]  (Am'd  1849.)  Actums  to  be  Med  where  suiffeot- 
matter  situated. 

Actions  for  the  following  canses  mnBt  be  tried  in  the  county 
in  which  the  enbject  of  the  action,  or  some  part  thereof,  is  situ- 
ated, sabject  to  the  power  of  the  court  to  change  the  place  of 
trial,  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  inter- 
est therein,  or  for  the  determination  in  any  form  of  such  right 
or  interest,  and  for  injuries  to  real  property.    • 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property ; 

4.  For  the  recovery  of  personal  property  distrained  for  any 
cause.  ' 

A  In  an  action  to  foreclose  a  mortgage,  the  mortgaged  premises  were  in  the 
county  of  Cortland ;  the  money  was  loaned  in  the  county  of  Ck)lumbia,  where 
the  mortgage,  after  being  recoraed,  was  deliyered  to  the  mortcagee.  The  county 
of  Columbu  was  designated  in  the  complaint  as  the  place  of  &ial ;  defendant 
moved  to  change  the  place  of  trial  from  Columbia  to  Cortland, — ^held  that  Cort- 
land county  should  have  been  designated  as  the  place  of  trial  UfiSer  v.  Edll,  8 
How.  825 ;  1  Code  Rep.  118 ;  and  see  Vatt^  y.  BandaU,  6  CaL  Bep.  461).  But 
it  is  no  objection  to  the  regularity  of  the  proceedings  in  a  foreclosure  suit,  that 
the  place  of  trial  was  in  a  county  other  than  that  in  which  the  mortgaged  prem- 
ises are  situated,  where  there  has  been  no  demand  or  motion  made  to  change  the 
j^ace  of  trial  named  in  the  complaint  (Marsh  y.  Lawrffy  26  Barb.  197 ;  16 
How.  41). 

b.  Where  a  complidnt  among  other  thinj^s  prayed,  that  the  right  of  the  de- 
fendant to  the  land  in  question  might  be  ac^udeed  to  be  subordinate  to  the  ri|;ht 
of  the  plaintiff,  and  that  the  defendant  might  be  ordered  to  give  up  possession 
of  the  said  land,— held  to  be  a  case  within  the  latter  dause  of  subd.  1,  of  g  123 
{Mdir9  y.  B&nuen,  8  Code  R  188). 

c  An  action  to  set  aside  a  conveyance  of  real  estate  as  fraudulent,  is  an  ao* 
tion  for  the  determination  of  an  interest  in  realproperty,  and  must  be  tried  in 
the  county  in  which  the  real  estate  is  situate  (Wood  v.  SoUuter.  8  Abb.  14 ;  ear^ 
trcL  see  mwh  v.  Carr,  17  Abb.  96).  The  chanMng  the  place  of  trial  in  such  an 
action  is  a  matter  of  right  (8tark$  v.  Bates^  12  How.  465). 

(L  This  section  does  not  apply  when  the  land,  the  subject  of  the  action 
lies  out  of  ihe  State  (I^ewtan  y.  Bromont  8  Eeman,  587 ;  Muisina  y.  Belden,  0 
Abb.  166). 
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§  124.  [104.]  (Am'd  1849.)  AeUoM  to  he  tried  where  cause 
of  action  arose. 

Actions  for  the  following  caases  mnst  be  tried  in  the  coantj 
where  the  caase,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  court,  to  change  the  place  of  trial  in  the  cases 
provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed ; 

2.  Against  a  public  officer,  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command  or  in  his  aid, 
shall  do  anything  touching  the  duties  of  such  officer. 

a.  An  action  by  the  people,  and  prosecuted  by  the  attomeyj|eneraI,  is  with- 
in the  second  sabdivision  (The  People  y.  iSaytfi,  7  How.  ^48).  Where  the  act  of. 
an  officer  is  one  his  office  eiyes  hbn  no  aaUiority  to  do,  he  is  not  within  this 
section ;  but  for  an  act  within  his  authority,  but  improperly  performed,  he  la 
entitled,  if  sued,  to  the  beneftt  of  the  statute  {Broum.  y.  8mUh,  24  Barb.  419). 
A  public  officer,  when  sued  for  an  official  act,  may  waiye  the  benefit  of  the 
statutory  proyision  that,  unless  it  appears  upon  the  trial  that  the  act  was  done 
wiilun  the  county  where  the  trial  was  had,  the  Jury  shaU  be  discharged  and  a 
Judgment  of  discontinuance  be  entered.  It  is  upon  the  trial  that  the  objection 
must  be  raised ;  and  the  omission  of  the  defendant  to  raise  it  then,  is  to  be 
regarded  as  a  waiyer  by  whidi  he  is  concluded  {Bowland  y.  WilleUs,  5  Sand. 
1W9). 

b.  Actions  against  the  Superintendent  of  the  Albany  Penitentiary  person- 
ally, most  be  tried  in  Albany  county  (P&rter  y.  PiUAury^  11  How.  240). 

§  125.  [105.]  ActionB  to  he  tried  where  parties  reside. 
In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  commence- 
ment of  the  action ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial,  in  the  cases 
provided  by  statute. 

c  By  the  word  **  parties  **  is  meant  parHee  in  interest,  and  not  the  Tumdnal 
parUeSj  or  j^rUes  to  the  record  {Eart  y.  OcOman,  1  Barb.  229  ;  and  see  Simry  y. 
B^k.  ofSihna,  5  Hill,  532).  Therefore,  on  a  motion  to  chan^  the  yenue  firom 
New  York  to  Monroe,  on  the  ffround«  among  others,  that  neither  of  the  parties 
to  the  action  were  residents  of  the  city  of  New  York,  but  that  one  resided  in 
Seneca  and  the  other  in  Monroe  county,  it  appearing  by  affidavit,  that  one 
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fielder  was  the  real  party  in  interest,  and  that  he  resided  in  the  city  of  Kew 
York,  the  motion  was  denied. 

Ow  In  an  action  in  the  nature  of  a  quo  toarranto,  the  place  of  trial  may  pro- 
periy  be  laid  in  any  comity  in  the  State.  The  people  are  a  party  whose  resid- 
ence extends  to  every  comity  {ITie  JPeople  y.  Gook^  6  How.  448). 

b.  Can  a  railroad  corporation  have  a  residence  in  any  comi^ ?  (Vermoni  B. 
R  Ch.  ▼.  Narikem  RROo.,1  Code  Rep.  N.  S.  401 ;  6  How.  1(56).  It  is  a  resi- 
dent of  erery  coun^  through  which  its  road  passes  {Sherwood  y,  Saratoga  R  R 
Co,,  15  Barb.  650 ;  Sdden  v.  JT.  T.  and  Marlem  R  R  Co,,  1^  How.  17 ;  and  see 
The  People  y.  Pierce,  31  Barb.  188).  And  a  resident  of  the  county  where  the 
office  of  the  company  is  located,  and  its  general  business  carried  on  {fkmroe  y. 
NaL  Pro,  Ins.  Co.,  10  How.  408) ;  and  the  fact  that  such  corporation  has  an 
office  in  another  county,  where  some  of  their  business  is  done,  does  not  change 
in  effect  their  residence  ^Huhbard  y.  Ifat.  Pro.  Ins.  Co.,  11  id.  149 ;  see,  how- 
eyer.  Pond  y.  Hudson  BtMr  R  R  Co.,  17  How.  548 ;  as  to  a  foreign  corporation 
see  IniemaL  Ass.  Co.  y.  SweeOand,  14  Abb.  240). 

c  The  place  of  trial  qf  a  (ransHorv  action,  where  the  plaintiff  and  defendants 
reside  in  differerent  counties,  should  be  in  the  county  where  the  principal 
transaction  between  the  parties  occurred,  and  where  it  appears  the  largest  num^ 
ber  of  the  witnesses,  who  know  anything  of  the  facts,  reside  {Jordan  y.  Qarri- 
soTif  6  How.  0> 

d  The  common-law  maxim,  that  the  domicil  of  the  wife  fi>llow8  that  of  the 
huriiand,  has  no  application  in  actions  for  a  diyorce.  In  such  a  case,  the  law 
wiU  recognize  the  wife  as  haying  a  separate  existence  and  separate  right& 
Therefore,  in  an  action  for  a  limited  divorce,  a  mensa  et  thoro,  for  cruel  and 
inhfimRfi  treatment,  the  plaintiff,  a  wife,  may  properly  lay  the  yenue  in  the 
county  where  she  actually  resides  at  the  commencement  of  the  action,  al-r 
tiiougb  the  domicil  of  the  defendant  (where  both  parties  formerly  resided,  and. 
where  the  defendant  actually  resides),  is  in  another  county  (F^mea  y.  Vence,  15 
How.  497,  affirmed,  id.  576 ;  and  see  2  R.  8. 147,  §  57). 

e.  Except  in  so  fiur  as  the  place  of  trial  in  actions  to  recover  damages  for  in* 
Jones  to  the  person  has  been  regulated  by  2  R  S.  409 ;  such  actions  are  transi* 
tory,  and  triable  in  any  county  which  the  plaintiff  may  elect  {MeLoor  y.  McCabe. . 
16  Abb.  319). 


§  126.  [106.]  (Am'd  1851.)    Chcmge  of  place  of  triai* 

K  the  county  designated  for  that  purpose  in  the  complaint, 
be  not  the  proper  conntj,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the  proper 
county,  and  the  place  of  trial  be  thereupon  changed  by  consent 
of  parties,  or  by  order  of  the  court,  as  is  provided  in  this  sec- 
tion. 

The  court  may  change  the  place  of  trial  in  the  following 
cases: 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county : 


*/.  As  to  changing  place  of  trial  in  actions  in  the  superior  court  and  common^ 
pleas,  see  §  33,  ante. 
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2.  When  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein : 

3.  When  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  bj  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  the  place  of  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties,  in  writ- 
ing, duly  filed,  or  order  of  the  court ;  and  the  papers  shall  be 
filed  or  transferred  accordingly. 

1.    On  changing  tiie  place  of  trial  named  in  tiie  complaint;  for  the  reason 
that  the  county  designated  is  not  the  proper  comity. 

a.  By  the  *^ proper  county  "  is  meant  a  county  in  which  one  of  theparties  to 
the  action  resides  {Lynch  y.  Mother,  4  How.  88 ;  2  Code  Rep.  54).  Where  the 
pbuntiff  is  a  foreign  corporation,  and  the  defendant  is  a  resident  of  this  State, 
the  proper  county  for  trial  is  that  in  which  the  defendant  resides  {Intorjiat, 
Ins.  Co.  Y.  SweetUmd^  14  Abb.  240).  The  proper  .county  was  Saratoga,  and  the 
defendant  served  a  demand  that  the  cause  be  tried  in  the  **  county  of  Xew 
Torlcj^  his  demand  was  held  to  be  irregular  (BeoofMey  y.  IHekgrBon,  4  How. 
81).  The  demand  must  be  made  before  the  time  for  answering  expires ;  and 
the  time  for  answering  will  be  deemed  to  expire  on  the  seryice  of  the  answer, 
although  the  answer  may  be  put  in  before  the  expiration  of  the  time  allowea 
for  that  purpose ;  and  the  demand  to  haye  the  trial  in  the  proper  county 
senred  (tfter  an  answer,  may  be  disregarded  (M&Ugan  y.  Brophy,  2  Code  Rep. 
118).  But  the  demand  may  be  made  simultaneously  with  the  service  of  the 
answer  {Mairs  y.  Eemsen,  8  Code  R  188). 

&.  In  an  action  to  foreclose  a  mortgage,  the  court  is  not  expressly  authorized 
to  diange  the  place  of  trial,  where  the  county  designated  for  that  purpose  in 
the  complaint,  is  not  the  proper  county.  A  demand  to  change  the  place  of 
trialandaoonsent  or  order  of  the  court  thereon,  are  ewwntial  to  chaoge  it 
(March  y.  Lawry,  16  How.  41 ;  26  Barb.  197). 

e.  The  demand  does  not  of  itself  change  the  place  of  trial  {ffatbrouek  y. 
MAdam.  8  Code  Rep.  89 ;  4  How.  842 ;  Ilouck  y.  Lather,  17  How.  520) ;  and  if 
after  sucn  a  demand  the  plaintiff  n^lects  or  refhses  to  make  the  change,  the 
defendant  may  move  to  haye  the  place  of  trial  changed,  on  the  ground  that 
the  place  of  trial  mentioned  is  not  the  proper  county'  {id. ;  Mair9  y.  Rmten^ 
8  Code  Rep.  138;  Moore  y.  Gardner,  8  ib,  224;  6  How.  243;  Eatbrouck  y. 
MAdam,  8  Code  Rep.  39 :  4  How.  842) ;  but  a  motion  is  only  requisite  or  al- 
lowable in  the  event  the  denumd  is  disregarded.  The  object  of  the  demand 
is  to  allow  the  plaintiff  an  opportunity  of  voluntarily  correcting  his  error  by 
amendment,  stipulation,  or  otherwise,  without  the  expense  and  delay  of  a 
motion  {Vermant  Oent  RRy.  North.  R  R,  6  How.  107).  The  motion  may 
be  made  before  issue  Joined,  or  at  any  time  thereafter  before  trial  or  before 
ludgment,  if  no  trial  is  had  (Hubbard  y.  Nat,  Pro.  Int.  Co.,  11  How.  149 ;  Oonroe 
V.  Nat.  Pro.  Int.  Co.,  10  id.  408). 

d.  The  plaintiff  cannot  oppose  such  a  motion  on  the  ground  of  the  conveni- 
ence of  witnesses,  because  the  defendant  has  no  opportunity  to  answer  what 
may  be  alleged  on  that  head  'id.),  and  because  the  motion  by  the  defendant  to 
chuige  the  county  of  trial  named  in  the  complaint  to  the  proper  county,  and 
the  granting  an  order  on  such  motion,  will  not  prejudice  the  right  of  the  plain- 
tiff uterwaras  to  move  at  the  proper  time,  and  on  the  necessary  affidavits,  to 
change  the  place  of  trial,  either  for  the  convenience  of  witnesses  or  to  obtain 
an  impartial  trial  (Moore  v.  Gardner,  8  Code  Rep.  224 ;  6  How.  243).  In  Ma- 
ton  v.  Brown  (6  How.  488),  Harris,  J.,  referring  to  Moore  v.  Gardner,  said  the 
dedsion  wot  nght  when  made,  but  the  law  had  been  clian^^.  In  a  subse- 
quent case  (Park  v.  Camley^  7  How.  856),  Barculo,  J.,  refemng  to  the  case  of 
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Muon  Y.  Bnwn^  says,  that  was  a  case  sui  generis,  and  inapplicable  to  ordinary 
motions  to  change  the  yenne  to  the  proper  conn^,  and  that,  where  the  action 
is  loeai^  and  the  complaint  lays  the  venue  out  or  the  proper  county,  the  de- 
fendant, on  showing  the  fiict,  is  entitled  to  an  order  changing  the  place  of 
trial  to  the  proper  county,  and  the  plaintiff  cannot  oppose  the  motion  on  the 
ground  of  the  convenience  of  witnesses.  The  change  for  the  convenience  of 
witnesses  must  be  made  on  a  separate  motion ;  but  such  motion  may,  as  in  the 
case  of  MiuoH  v.  Brown  (ntpra),  be  heard  at  the  same  time  as  the  motion  to 
change  the  place  of  trial  to  the  proper  county. 

a.  The  motion  must  be  made  in  the  district  in  which  the  county  named  in 
the  compUunt  is  situate,  or  in  a  county  a^joinii^  the  county  named  in  the 
complaint,  such  county  being  the  proper  place  oftrial  until  changed  (Bangs  v. 
JSddeny  13  How.  163 ;  379 ;  Chubbuck  v.  Morrism,  6  How.  867 ;  Bearddey  y. 
Dkkermn,  4  How.  81 ;  Addns  v.  Htams,  8  Abb.  186). 

5.  A  notice  of  motion  in  the  alternative  to  **  change  the  venue  or  place  of 
trial,**  is  sufficient  {flinehman  y.  ^utisr,  7  How.  462). 

&  In  ^neral,  all  the  defendants  should  unite  in  making  the  motion  (6  Wend. 
506 ;  19  f^.  700).  But  the  motion  may  be  made  by  one  or  some  of  several  de- 
fendants mairs  y.  Bem&en,  3  Code  R  138 ;  and  see  6  Wend.  606 ;  1  How.  156 ; 
4  Hill,  62,  note ;  Laws  1841,  p.  372,  §  1 ;  19  Wend.  700 ;  Job  v.  BuUerfldd,  1 
£ng.  Law  and  E9.  R  417 ;  5  ExcL  827;  20  L.  Jour.  Rep.  N.  8.  £x.  8). 
Where  the  motion  is  made  by  one  of  several  defendants,  it  must  be  on  notice 
to  the  other  defendants  (k2.),  unless  the  other  defendants  are  in  default  for  not 
answering,  in  which  case  it  is  presumed  the  motion  may  be  made  without  no- 
tice to  them  (12  Wend.  200).  And  where  the  action  is  against  several,  but 
some  only  have  been  served,  those  served  may  move  alone,  and  without  notice 
to  thoee  unserved  (4  Hill,  ^,  note).  Where  the  motion  is  made  by  one  or 
more  of  several  defendants,  without  notice  having  been  given  to  the  defend- 
ants who  do  not  move,  the  court  will  permit  the  motion  to  stand  over,  in  or- 
der that  notice  may  be  given  (Mairs  v.  Bemsen^  supra).  But  a  denial  of  a  mo- 
tion made  by  one  defendant  does  not  prejudice  the  ri^ht  of  another  defendant 
subseqiverUiy  served  with  the  summons,  to  mal^e  a  similar  motion  {N.  J.  Zino 
Co.  y.  Blood,  8  Abb.  148). 

d  In  Northrop  v.  Van  Ikiisen  (3  Code  R  140),  Parker,  J.,  said  that  on  all 
motions  to  change  the  plape  of  trial  to  the  proper  county,  where  costs  were 
aaked  for  by  the  notice,  costs  to  abide  the  event  would  be  allowed,  and  this 
whether  the  order  was  granted  or  refiised ;  and  see  Hubbard  v.  Nat,  Pro.  Im 
Co.  (11  How.  149). 

e.  If  the  place  of  trial  is  changed  for  the  reason  that  the  proper  county  is  not 
specified  in  the  complaint,  papers  on  file  at  the  time  of  the  order  making  such 
change  are  to  be  transferred  to  the  county  specified  in  such  order,  and  all 
other  papers  in  the  cause  are  to  be  filed  in  the  county  so  specified  (Rule  3). 

/.  By  the  JudidaTy  act  (Laws  1847,  p.  333,  §  46),  said  to  be  in  force,  notwith- 
stan^ng  anything  in  the  code  (Lynch  v.  Momer,  4  How.  86 ;  2  Code  Rep.  54), 
it  is  enacted  that  no  motion  to  change  the  place  of  trial,  when  made  by  the  de- 
fendant, shall  be  granted,  unless  the  defendant  making  the  same  shall  have 
made  and  served,  with  the  notice  of  such  motion,  an  afildavit  of  merits ;  and 
the  59th  rule  of  the  supreme  court  provides  that  in  addition  to  what  has  usu- 
ally been  stated  in  affiaavits  concerning  venue,  either  party  may  state  the  na- 
ture of  the  controversy,  and  show  how  his  witnesses  are  material,  and  may 
also  show  where  the  cause  of  action  or  the  defence,  or  both  of  them,  arose ; 
and  these  facts  will  be  taken  into  consideration  by  the  court  in  fiidng  the  place 
of  trial.  The  affidavit  of  merits  on  a  motion  by  aefendant  to  cliange  the  place 
of  trial,  must  state  distinctly : — 

IsL  That  the  defendant  has  fully  and  fiedrly  stated  the  ease  to  his  counsel  [m 
the  cause],  and  give  the  name  and  residence  of  such  counsel ; 

2d.  That  he  is  advised  by  his  said  counsel  that  he  has  a  good  and  substaai- 
tial  defence  on  the  merits ; 

3d.  That  he  believes  he  has  sach  a  defence. 
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a.  And  an  affidavit  which  stated  that  the  defendant  had  a  good  defence,  &a, 
*  as  he  is  adyised  by  his  counsel,  A.  B.,  &c.,  and  as  he  beUeves  irtUp"  was  held 
insufficient,  (lb.)  And  see  Biehard$  v.  SmeUer  (1  Code  Rep.  117 ;  8  How. 
413),  where  it  was  held  that  an  affidavit  that  the  defendant  had  stated  "  the 
facts  ofhisdrfenee^  instead  of  **  the  ease'*  was  insufficient ;  and  again,  in  M^ 
y.  Jones  (6  How.  296),  an  affidavit  which  stated  that  the  defendant  had  stated 
*'  Am  com  in  this  causey*  was  held  insufficient ;  but  an  affidavit  that  the  defend- 
ant had  stated  "  the  facts  of  this  case"  was  held  sufficient  (Jordan  v.  Garrison, 
6  How.  6 ;  see  note  to  §  258,  twsQ.  The  59th  rule  does  not,  as  has  been  said, 
require  the  defendant  to  disclose  in  his  affidavit  the  matters  whi(di  he  intends 
to  set  up  in  his  answer.  He  may  do  so^  but  if  he  prefers  to  omit  it,  or  make 
only  a  partial  disclosure  of  his  intended  defence,  he  may  do  so  (Mixer  y.  Khun. 
4  How.  412). 

b.  By  rule  58  of  the  supreme  court  it  is  provided,  that  no  order  to  slay  pro- 
ceeding for  the  purpose  of  moving  to  change  the  place  of  trial  shall  be  mnted, 
unless  it  shall  appear  from  the  papers  that  the  defendant  has  used  due  dili- 
gence in  prepannff  the  motion  for  the  earliest  practicable  day  after  issue 
joined.  Such  order  shall  not  stay  the  plaintiff  from  taking  any  other  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause  to  that  effect. 
On  presenting  to  and  filing  with  the  officer  ^ranting  the  order,  an  affidavit 
showing  such  facts  as  will  entitle  the  plaintin,  according  to  the  settled  practice 
of  the  court,  to  retain  the  place  of  tritu,  the  officer  shall  revoke  the  order  to 
stay  proceedings  ;  and  the  plaintiff  shall  give  immediate  notice  of  such  revoca- 
tion to  the  defendant's  attorney. 

c.  By  the  former  practice,  the  plaintiff  could  not  move  to  chan^  the  venue 
(the  place  of  trial  named  in  the  complaint),  (16  Johns.  149) ;  but  if,  before  the 
trial,  he  discovered  that  he  had  laid  his  venue  in  the  wrong  county  (named 
the  wrong  county  as  the  place  of  trial  in  the  complaint),  he  might  amend,  as 
of  course  (t&.  and  7  Cow.  164  a) ;  and  now  if,  by  the  demand  of  the  defendant 
or  otherwise,  the  plaintiff  is  made  aware  that  the  county  named  by  him  in  his 
complaint  is  not  the  proper  county,  and  he  is  desirous  of  inserting  the  proper 
county,  he  may  so  amend,  of  coui^,  at  any  time  within  the  time  allowed  by 
section  172  for  amendments  of  course ;  and  if  he  permit  that  time  to  elapse, 
and  afterwards  desire  to  change  the  place  of  trial  named  in  the  complaint,  h« 
should  make  a  motion  for  leave  to  amend  his  complaint  in  that  respect 

2.  As  to  changing  the  place  of  trial  for  the  oonvenlenoe  ofwitneMioa,  or 
because  an  impartial  trial  cannot  be  bad  in  the  county  deirignated  in 
the  complaint  as  the  place  of  triaL 

d.  There  is  no  distinction  between  action  ex  contractu  and  actions  exddieio, 
in  respect  to  granting  and  refusing  motions  to  change  the  place  of  trial. 
Where  there  are  several  defendants,  they  should  all  join  in  the  motion  (6 
Wend.  508 ;  1  How.  156),  unless  some  have  suffered  a  default,  in  which  case 
the  others  may  move  alone  (12  Wend.  200).  So,  where  the  action  is,  in  form, 
against  several,  and  process  has  been  served  upon  some  only,  the  defendant 
served  may  make  the  motion  (4  Hill,  62,  note).  And  in  a  Joint  action  against 
the  several  parties  to  a  bill  or  note,jmder  section  120,  Uie  motion  may  be 
made  by  any  one  of  the  defendants  (Laws  1841,  p.  272,  ^  1) ;  although  before 
the  act  last  referred  to,  tne  rule  was  otherwise  (19  Weno.  700 ;  see  4  HiU,  62, 
note).  The  plaintiff  cannot  move  to  change  the  place  of  trial  (16  Johns.  149), 
but  he  may  change  it  bv  amending  his  complaint  of  course,— {id.  /  7  Cowen, 
164,  a),-~ or  by  motion  for  leave  to  amend. 

6.  Motion,  when  and  how  made.— The  motion  cannot  be  made  until  after 
issue  (MerriU  v.  Qrinndl,  10  How.  82 ;  Hubbard  v.  Nat.  Ins,  Co.,  11  id,  149 ; 
Einchrnan  v.  BuHer,  7  id.  462 ;  Hartman  v.  Spencer,  5  How.  185 ;  Rule  58). 

/.  It  is  not  necessary  to  make  a  demand  in  writing,  to  have  the  trial  in  the 
proper  county,  before  making  a  motion  to  change  the  place  of  trial  for  the 
convenience  of  witnesses  (7  How.  464). 

g.  In  an  action  on  a  promissory  note,  the  county  of  trial  stated  in  the  com- 
plaint, was  Albany.    The  plahitiff  resided  in  Schenectady  county ;  the  defend- 
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snt  in  Schoharie  cotmly;  the  defendant  in  due  time  demanded  to 
have  the  comity  of  trial  changed  to  the  proper  county,  and,  after 
serrioe  of  his  answer,  moved  to  "  change  the  place  of  trial  from  Albany 
to  Schoharie.**  The  affldayit,  served  with  the  notice  of  motion,  set 
out  the  fiict  as  to  places  of  the  parties*  residence,  the  demand  to  have  the 
place  of  trial  changed  to  the  proper  county,  and  the  further  fact  that  the  de- 
fendant had  a  large  number  of  material  witnesses  residing  in  Schoharie.  Im- 
mediately after  the  service  of  this  notice  of  motion,  the  plaintiff  served  an 
amended  complaint,— the  amendment  beingthe  substitution  of  Schenectady 
for  Albany  county  as  the  place  of  triaL  The  defendant  did  not  serve  an 
amended  answer,  and  when  the  motion  came  on,  it  was  objected  bv  the  plain- 
tiff that  it  could  not  be  heard,  as  the  cause  was  not  at  issue.  It  was  held, 
however,  that  the  cause  was  at  issue  when  the  defendant  served  his  notice  of 
motion,  and  tiiat  the  plaintiff's  amendment  was  without  prejudice  to  the  pro- 
ceedings already  had,  and  its  only  effect  was  to  deprive  the  defendant  of  one 
? round  on  which  he  moved.  The  motion  was  heard  and  granted  {ToU  v. 
rrvmweUy  13  How.  79). 

a.  Stating  frqcbedinos  fob  the  FUiiFOfiB  of  motion. — The  defendant,  if 
circumstances  require  it,  may  obtain  an  order  to  stay  the  proceedings  for  the 
purpose  of  making  the  motion.  But  no  such  order  will  be  granted,  unless  it 
shall  appear  from  Uie  papers  that  the  defendant  has  used  due  diligence  in  pre- 
paring the  motion  for  the  earliest  practicable  day  after  issue  Joined  (Rule  58). 
The  plaintiff  may  get  the  order  to  stay  proceeding  revoked,  by  presenting  to 
and  filing  with  the  officer  by  whom  it  was  granted,  an  affidavit,  showing  such 
fiicta  as  will  entitle  him,  according  to  the  practice  of  the  court,  to  retain  the 
place  of  trial  (Rule  58).  And  he  must  give  immediate  notice  of  such  revoca- 
tion to  the  deK!ndant*s  attorney  {lb.)  But  he  cannot  treat  the  order  obtained 
by  the  defendant  as  a  nullity,  on  the  ground  that  the  papers  on  which  it  was 
procured  fail  to  conform  to  the  requisites  demanded  by  the  rule,  in  respect  to 
delay,  although  the  effect  of  the  order  be,  to  throw  the  cause  over  both  the 
drcuit  in  the  county  designated  in  the  complaint  as  the  county  of  trial,  and 
that  in  the  county  to  which  it  is  proposed  to  be  changed  (22  Wend.  633). 

b.  Tms  MOTION. — ^The  motion  to  chanee  the  venue  is  founded  on  affidavit, 
wliich  must,  in  general,  be  made  by  defendant  himself,  though,  under  special 
drcumstances  to  be  sat  forth  in  the  affidavit,  it  has  been  held  sufficient  when 
made  by  his  attorney  in  the  action  (4  Hill,  64,  note).  If  the  motion  is  ground- 
ed on  the  convenience  of  witnesses,  the  affidavit  should  state  the  name  of  the 
witnesses  residing  in  the  county  to  which  the  defendant  seeks  to  change  the 
venue  (6  Gowen,  889),  and  their  residences  (3  Hill,  445),  stating  the  town,  vil- 
lage, or  particular  place  of  residence,  in  addition  to  the  county  (1  How.  195) ; 
and  that  each  and  every  of  them  is  material  to  the  defence,  as  the  defendant 
is  advised  bv  counsel,  and  verily  believes  (3  Wend.  425 ;  9  /d.  431 ;  1  Hill, 
668) ;  and  without  the  benefit  of  the  testimonv  of  each  and  every  of  them,  he 
cannot  si^ely  proceed  to  trial,  as  he  is  advised  by  counsel,  and  verily  believes 
(3  Wend.  ^ ;  9  /d  431) ;  that  he  has  full^  and  fairly  stated  the  case  to  his 
counsel,  giviiu^  the  name  and  residence  or  such  counsel  (Rule  21 ;  4  How.  86 ; 
S  lb.  418 ;  6  i£  296 ;  1  Code  Rep.  117),  and  has  fully  and  fairly  disclosed  to 
him  tlie  facts  which  he  expects  to  prove  by  each  and  every  of  his  witnesses 
(9  Wend.  10  ;  1  How.  55,  70,  165;  %Hill,  668);  and  that  he  has  a  good  and 
substantial '  defience  on  the  merits  (1  How.  162),  as  he  is  advised  by  his  said 
oonnael,  and  verily  believes  (4  Hill,  64,  66 ;  1  How.  62).  The  affidavit  should 
also  state  the  name  of  the  county  designated  in  the  complaint  as  the  county  of 
trial  (1  How.  184 ;  1  Hill,  668) ;  and  if  not  made  by  all  the  defendants,  it  should 
show  the  reason  why  it  is  not  so  made  (1  How.  156 ;  see  ante,  p.  148  a).  In 
addition  to  what  has  usually  been  stated  in  the  affidavits  concerning  venue, 
either  party  may  state  the  nature  of  the  controvert,  and  show  how  his  wit- 
nesses are  material ;  and  may  also  show  where  the  cause  of  action,  or  the  de- 
fence, or  both  of  them,  arose ;  and  those  facts  will  be  taken  into  consideration 
by  the  court,  in  fixing  the  place  for  trial  (Rule  59).  The  ^davits  as  well 
those  in  support  as  those  m  opposition,  should  state  what  is  expected  to  be 
proved  by  the  witnesses  (Amer.  Mc.  Ek,  v.  HiU,  22  How.  29). 
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a.  The  conyenience  of  plaintifiTs  witnesses  reddin?  out  of  the  State  will  not  be 
regarded  as  ground  for  denring  the  defendant's  application  to  change  the  place 
of  trial  (iV:  ,rZirui  Co.  v.  Biood,  8  Abb.  147). 

b.  The  county  in  which  the  witnesses  reside,  rather  than  the  distance  they 
will  have  to  travel,  must  govern,  on  motions  to  change  the  place  of  trifu 
(Peo])le  V.  Wright,  8  Code  R  75 ;  5  How  23). 

c.  In  deciding  motions  to  change  the  place  of  trial,  "  courts  now  look  be- 
yond the  affidavits  of  the  parties  and  the  advice  of  their  counsel,  to  the  cause 
of  action  and  the  defence,  to  ascertain  what  is  to  be  tried,  and  determine  from 
a  view  of  the  whole  case  as  presented  by  the  pleadings  and  affidavits,  whether 
a  change  of  the  place  of  trial  will  really  accommodate  and  be  most  convenient 
for  the  greatest  number  of  witnesses,  who,  in  the  reasonable  and  proper  exer- 
cise of  care  and  prudence  in  the  preparation  for  trial,  will  be  required  to  at- 
tend tlie  circuit  ^  {King  v.  VanderbUt,  7  How.  385).  In  determining  such 
motions,  the  convenience  of  witnesses  is  the  main  consideration,  though  the 
dispatch  or  delay  in  the  trial  of  the  action,  by  the  change,  is  not  to  be  wholly 
overlooked.  {lb.)  And  it  seems  that  the  objection  to  changing  the  place  of 
trial  to  the  city  and  county  of  New  York,  on  accoimt  of  the  pressure  of  busi- 
ness in  that  city,  and  apprehended  delays  in  the  trial,  may  bo  obviated  by 
granting  an  election  to  the  parties  to  substitute  an  adjoining  county,  Kings, 
Richmond,  Westchester, "  or  Ilockland  {Ooodrich  v.  VanderbiU,  7  How.  467). 
The  place  of  trial  of  a  transitory  action  should  be  in  the  county  where  the 
principal  transactions  between  the  parties  occurred,  unless  the  preponderance 
of  witnesses  is  so  ereat  as  to  warrant  the  court  to  retain  the  place  of  trial  in 
another  county  (Jft.  /  Jordan  v.  Oarrison,  6  id.  6).  Therefore,  where  in  a 
transitory  action  the  plaintiff  resided  in  Ulster  and  the  defendant  in  Orleans 
county,  and  theplace  of  trial  named  was  Ulster  county,  and  the  defendant  moved 
to  have  the  place  of  trial  changed  to  Orleans  county,  and  swore  tc  sixteen  wit- 
nesses residing  in  Orleans  county ;  and  the  plaintiff  opposed  the  motion  on 
an  affidavit  drawn  in  the  usual  form,  swore  to  eighteen  witnesses  residing  in 
Ulster,  and  then  stated  that  he  expected  to  prove  by  Schoonmaker,  one  of  the 
witnesses,  the  sale  of  the  demand  to  the  plaintiff, — that  ho  expected  to  prove 
by  six  other  witnesses  the  value  of  the  woodwork  of  the  wagons ;  by  nine 
others,  acknowledgments  of  the  defendant,  made  at  various  tunes,  that  the 
work  had  been  sold  to  him,  and  his  promises  to  pay  therefor ;  and  by  one 
other  witness,  the  handwriting  of  the  defendant  to  certain  letters,  written  by 
the  defendant  to  Schoonmaker  on  the  subject  of  the  property,  Hftrris  J.,  grant- 
ed the  motion.  {Id). 

d.  Very  little  reliance  can  be  placed  upon  an  allegation  of  the  materiality 
of  witnesses,  unless  it  be  shown  wherein  they  are  material  {The  People  v.  Hayes^ 
7  How.  348).  But  the  place  of  trial  may  be  changed  upon  such  an  affidavit, 
when  no  vntnesses  are  shown  to  reside  in  the  county  named  in  the  complaint 
as  the  county  of  trial.  {Id)  In  HuU  v.  HuU  (1  Hill,*^671),  a  motion  was  made 
to  change  the  venue  from  Alleghany  to  Cattaraugus,  on  an  affidavit  that  tlie 
defendant  had  fifteen  witnesses  in  the  latter  county.  It  was  shown,  in  oppo- 
sition, that  the  defendant's  witnesses  resided  nearer  to  the  court-house  in 
Alleghany  than  to  the  court-house  in  Cattaraugus ;  viz :  twenty-five  miles 
from  the  former,  and  twenty-seven  miles  from  the  latter.  But  the  court 
granted  the  motion,  and  Bronson,  J.,  saftl,  **  On  a  question  of  venue,  we  look 
to  the  county  in  which  the  witnesses  reside,  rather  than  the  distance  they  will 
have  to  travel.  As  a  general  rule,  the  convenience  of  witnesses  will  be  best 
consulted  by  having  the  trial  in  the  county  where  they  reside.  That  course 
will  be  less  likely  to  disturb  their  social  and  business  relations  than  calling 
them  to  a  foreign  county.*'  This  case  was  cited  and  approved  by  Parker,  J., 
in  The  People  v.  Wrighi  (3  Code  R  75 ;  5  How.  88 ;  and  see  Bearddey  v.  Dick- 
erson,  4  How.  81).  The  court  cannot,  on  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses,  order  a  change  for  the  reason  that  the  pro- 
per county  is  not  designated,  no  previous  demand  to  change  having  been 
made  (Houek  v.  Lazier,  17  How.  520). 

e.  Opposing  the  Motion. — ^The  plaintiff  may  resist  the  motion,  by  an  affi- 
davit showing  material  witnesses  (1  How.  56)  residing  in  the  county  named 
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m  the  oomplamt  as  the  connty  of  trial  (2  Gaines'  R  874 ;  8  ic7.  05 ;  2  Johns. 
481 ;  7  Cowen,  102 ;  19  Wend  10).  But  he  must  swear  unqualifiedly,  that  he 
has  witnesses  in  or  near  the  county  named  in  the  complaint  as  the  county  of 
trial,  of  an  equal  number  with  those  of  the  defendant,  or  a  greater  number, 
or  the  place  of  trial  will  be  changed  (12  Wend.  204).    And  the  residence  of  a 


the  place  of  trial  that  by  granting  it  the  plaintiff  will  lose  a  trial  or  a  term, 
where  the  defendant  is  not  chargeable  with  laches ;  and  even  where  he  is  so 
chaiKeable,  his  neglect  must  be  such  as  to  produce  the  delay,  or  the  motion 
will  be  granted  (Zyn^Av.Jfosft^,  4  How.  86;  22  Wend.  615).  Formerly  it 
was  no  answer  to  the  motion,  that  the  cause  was  at  issue  on  demurrer  only 
(2  Hill,  882) ;  but  now,  see  Gould  v.  Chapin,  2  Code  R  107.  And  where,«on 
motion  to  chanse  the  venue  from  the  county  of  O.  to  the  county  of  C.  the 
dei^danf  8  affldavit  stated  that  the  action  was  brought  to  recover  for  services 
as  attorney,  rendered  by  the  plaintiff  while  residing  m  the  county  of  C,  that 
the  defendant  had  twenty  witnesses  in  the  latter  county,  and  that,  if  the  plaiu- 
tiff  shoold  claim  to  have  more  than  one  witness  (naming  him),  in  the  county 
of  O.  the  others  could  only  be  material  for  the  purpose  of  proving  the  value 
of  the  plaintiff's  services,  which  could  as  well  be  proved  by  witnesses  residing 
in  the  coonty  of  C. ;  and  the  plaintiff,  in  opposition  to  the  motion,  swore  to 
twenty-five  witnesses  in  the  county  of  O.,  ten  of  whom  were  attorneys,  but 
omitted  to  answer  the  matters  specially  set  forth  in  the  defendant's  affidavit, 
— ^the  motion  was  granted  (5  Hill,  509 ;  1  How.  78).  The  couit,  in  deciding 
the  motion,  will  consider  the  convenience  of  witnesses  (4  Wend.  208 ;  9  iai 
451 ;  1  Hill,  868.  671) ;  and  where  the  plaintiff  outnumbers  the  defendant  in 
witnesses  (12  Wend.  294 ;  1  Hill,  668,  671),  or  swears  to  an  equal  number  (5 
Cow.  414 ;  12  Wend.  291),  the  motion  wUl  be  denied  (Au$tin  v.  miuMey,  13 
How.  576) ;  but  not  under  all  circumstances  (5  Hill,  509 ;  1  How.  78).  8o  where 
it  is  clear  that  the  defendant's  object  is  merely  delay  (12  Wend.  298;  22  id, 
615;  10  id.  571),  or  where  his  affidavit  is  defective  (19  Wend.  617 ;  9  uf.  481 ;  22 
ut  686 ;  2  Hill,  359),  the  motion  will  be  denied.  And  where,  in  a  common 
action  of  assumpsit,  the  defendant  swore  to  seventy-eight  witnesses  as  mate- 
rial to  his  defence,  it  was  considered  a  fraud  upon  the  court,  the  nature  of  the 
action  not  being  fully  explained  to  satisfy  the  court  that  the  number  of  wit- 
nesses was  necessary  (1  How.  122 ;  4  Hill,  586). 

0.  Where  a  party  meets  an  application  made  by  his  adversary  to  chan^  the 
venue,  by  a  stipulation  not  to  nve  any  evidence  except  as  to  facts  occurrmg  in 
the  county  where  the  venue  is  laid,  the  venue  w^ill  not  be  changed  {SmUk  v. 
Aoeria,  1  Barb.  28). 

h.  Where  the  plaintiff  undertook  to  bear  all  the  expenses  of  bringing  the 
defendant's  witnesses  to  the  county  where  the  venue  was  laid,  the  motion  to 
change  was  denied  (Worthy  v.  GtAeri,  4  Johns.  492).  But  in  another  case  it 
is  said  that  the  tenus  will  not  be  retained  if  it  ouj^ht  to  changed  for  the  conve- 
nience of  witnesses,  on  the  adverse  party  stipulatmg  to  pay  tne  expenses  of  de- 
fendant's witnesses  (BcUhbone  v.  Earmariy  4  Wend.  208). 

CL  Where  after  service  of  papers  for  a  motion  to  change  the  venue,  together 
with  an  order  to  stay  proceedings,  the  plaintiff  amended  his  declaration  by 
chimging  the  venue  to  another  county,  and  it  appeared  on  the  motion  that  the 
plaintiff  had  a  sufficient  number  of  witnesses  to  retain  the  venue  in  the  latter 
county,  and  that  the  defendant  had  had  time  to  serve  new  papers  since  the 
amenament,  but  omitted  to  do  so,  the  motion  was  denied  (1  Hill,  374).  And 
where,  on  receiving  notice  of  the  motion,  the  plaintiff  agreed  to  change  the  venue, 
accorcUn^  to  the  wish  of  the  defendant,  provided  he  would  accept  short  notice 
of  trial,  me  motion  was  denied,  as  defendant  could  not  show  it  to  be  impossi- 
ble for  him  to  prepare  for  trial  on  short  notice  (2  Wend.  498).  Bo,  where  tha 
defendant  after  service  of  his  papers,  and  before  the  motion  was  actually  made, 
suffer^  a  defeult  for  not  pleading,'  this  was  held  to  defeat  the  application, 
even  though  he  obtained  and  served  an  order  staying  proceedings  (4  Hill,  69, 
note). 
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o.  Where  the  ground  of  the  motion  is  that  a  fiiir  and  impartial  trial  cannot 
he  had  in  the  coonty  named  in  the  complaint  as  the  place  of  trial,  this  &ct 
must  be  made  to  appear  to  the  court  very  conclnuvelj,  in  order  to  induce  it 
to  change  the  venue.  Accordingly,  the  motion  was  refused  where  it  was 
founded  merely  on  the  fact  that  the  sheriff  of  the  county  was  a  party  to  the 
suit  (2  Oidnes'  K.  46),  or  that  the  corporation  of  the  ci^  of  New  York  was  a 
party,  where  the  yenue  was  laid  in  that  city  (2  Johns.  (!«s.  885),  or  in  an  action 
for  Slander  or  libel  that  a  yiolent  party  spirit  preyailed  in  a  county  (1  Caines' 
R  487).  And  the  existence  of  a  strong  popular  excitement  in  Uie  county  on 
the  subject-matter  of  a  libel-suit,  was  neld  to  be  no  cause  for  refusing  to 
change  the  place  of  trial  oq  an  ordinary  affidayit  (2  Wend.  250 ;  3  Gained  R. 
127).  But  Uie  place  of  trial  was  changed  on  the  ground  of  excitement  after 
two  ineffectual  attempts  to  obtain  a  verdict  in  the  county  where  it  was  laid 
(12^end.  208).  And  it  was  held  sufficient  cause  to  change  the  place  of  trial, 
that  the  circuit  Judge  of  the  district  where  the  yenue  was  laid,  was,  preyious 
to  his  appointment,  counsel  in  the  cause  (2  Wend.  290 ;  but  see  note  to  §  28). 
A  supposed  excitement  or  prejudice,  which  makes  it  doubtful  whether  a  fiur 
and  impartial  trial  can  be  had  in  the  county  to  which  it  is  moyed  to  chan^ 
the  place  of  trial,  is  no  cause  for  refusing  the  motion.  The  inability  to  obtam 
a  fa&  and  impartial  trial  must  be  clearly  established.  Ordinaiily,  an  actual  "N 
experiment,  by  way  of  trying  the  cause,  or  attempting  to  impannel  a  Jury, 
should  first  be  made  (People  v.  Wright,  8  Code  R  76 ;  5  How.  23) ;  but  the  pre-  ^ 
liminary  is  not  required  m  eyery  case  {Budge  y.  NorGuim^  20  How.  248). 

h.  The  intention  of  the  court  to  change  the  place  of  trial  of  an  action  will 
not  be  inferred  from  the  mere  fact  that  the  court  has  made  an  order  referring 
the  cause  to  a  referee  resident  of  a  county  other  than  that  named  in  the  com- 
plaint as  the  county  of  trial  ( Wheder  y.  MaUUmd^  12  How.  85). 

c.  Where  a  motion  to  change  the  yenue  was  made  by  the  defendant,  and 
during  the  time  the  question  was  held  under  advisement,  the  plaintiff  took  an 
inquest  on  a  regular  call  of  the  calendar,  there  being  no  stay  of  proceedings, 
—ndd  that  the  plaintiff  was  ihregular.  The  plaintiff  took  the  risk  of  haying 
his  proceedings  set  aside  if  the  motion  was  decided  against  him  (TTtZam  y. 
Esndencn^  15  How.  90). 
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Manner  cf  Commencing  Civil  Actions. 

Bectsos  127.  ActioDB,  how  commenced. 

128w  BummoDB,  requisites  of. 

129.  Notice  to  be  inseited  in  sammons. 

180.  Complaint  need  not  be  aenred  witti  smmnom. 

131.  Defendant  unreasonably  defending. 

132.  Kotice  of  lis  pendens 

133.  Service  of  summons. 

134.  Return  of  summons. 

135.  Publication  of  summons. 

136.  Proceedings  when  part  only  of  defendants  seryed. 
187.  When  service  by  publication  complete. 

138.  Proof  of  service. 

139.  Whenjurisdiction  of  action  acquired, 

§  127.  [106.]  Actions^  how  commenced. 
Civil  actions  in  the  courts  of  record  of  this  State,  shall  be 
commenced  by  the  service  of  a  sammons. 

a.  The  onfy  mode  of  commencing  an  action  under  the  code  is  by  summons 
S  99, 127),  or  the  obtaining  a  provisional  remedy  (§  139 ;  Ex  pcvrte  Bansoniy  8 
Code  Rep.  148 ;  Moore  v.  a%iy«r,  ib,  176 ;  2¥eadioeU  v.  Laidor,  15  How.  8).  The 
sammons  is  the  process  of  the  court,  and  should  be  governed  and  regulated  by 
the  rules  of  practice  formerly  applicable  to  a  capias^  so  far  as  those  rules  can 
propady  be  made  to  apply  (jBlariehard  v.  Straity  8  How.  84). 

b.  For  the  purpose  of  issuing  a  warrant,  under  the  non-imprisonment  act, 
the  action  is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff, 
with  intent  that  it  should  be  served  (fjfregory  v.  Weinery  1  Code  Rep.  N.  8. 210). 

e.  In  an  action  against  a  sheriff  for  an  escape,  the  voluntaiy  return  of  the 
prisoner  before  the  actual  service  of  the  summons,  although  after  its  delivery 
to  the  coroner  for  service,  is  a  good  defence ;  the  return  was  before  the  action 
was  oonmienced  (Wiggin  v.  Orier^  5  Duer,  118). 

d.  There  is  no  other  mode  of  bringing  a  party  into  court  against  his  will,  ex- 
cept by  the  service  of  a  summons.  And  where  a  plaintiff  amended  his  com- 
plaint by  adding  parties,  and  then  proceeded  to  Judgment  without  serving  the 
sammons  on  such  added  defendants, — held  that  he  was  irregular  (Akin  v.  AU 
banif  North,  R  R  O?.,  14  How.  837 ;  and  see  aHara  v.  Brophy,  24  id.  388). 

A  The  action  should  not  be  commenced  until  the  cause  of  action  has  accrued 
{EmUh  V.  Eolme»,  19  N.  T.  271 ;  McOuOMigh  v.  Cotty,  4  Boew.  608). 

Bee  section  180,  jMtl 


§  128.  [107.]  Summona.    Jiequiaiiea  of. 

The  summons  shall  be  subscribed  by  the  plaintiff  or  his  at- 
torney, and  directed  to  the  defendant,  and  shall  require  him  to 
answer  the  complaint,  and  serve  a  copy  of  his.  answer  on  the 
person  whose  name  is  subscribed  to  the  summons,  at  a  place 
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within  the  State,  to  be  therein  specified,  in  which  there  ia  a 
post-ofSce,  within  twenty  days  after  the  service  of  the  summonSi 
exclusive  of  the  day  of  service. 

a.  stamp  on  grnninona — ^A  fifty  cent  United  States  reventie  stamp  should 
be  affixed  to  the  summona  The  court  will  vacate  the  proceedings  on  the 
ground  that  such  a  stamp  has  not  been  affixed  (German  Leiderkranz  y.  8chi&- 
mann^  25  How.  888 ;  e(tntra,  WaUan  y.  Bryenth,  24  How.  857) ;  and  in  Watwfk 
y.  Morion  (26  How.  888),  James,  J.,  set  aside  the  proceedings  because  the  de- 
fendant was  not  informed,  either  by  memorandum  on  the  copy  served  or  by 
exhibition  of  the  original,  that  a  stamp  was  affixed  to  the  summons.  SerrMe^ 
the  stamp  is  no  part  of  the  document  to  whidi  it  is  affixed,  and  where  a  copy 
of  a  stamped  document  is  required,  it  does  not  include  a  description  or  state- 
ment as  to  the  stamp  {Beg.  y.  Inh,  qf  Keighley^  1  New  Mag.  Cas.  527 :  8 
Q.  B.  877 ;  2  New  Sess.  Cas.  821). 

h.  Name  of  the  Coort^  &c.— This  section  (128)  neither  directly  nor  indirectly 
requires  that  a  summons  should  name  the  court  or  the  title  of  the  action ;  and 
the  form  of  summons  recommended  by  the  commissioners  in  their  first  report, 
contained  neither  the  name  of  the  court  nor  the  title  of  the  cause.  NeverUie- 
less,  the  weight  of  opinion  seems  to  be  in  favor  of  the  insertion  at  least  of  the 
name  of  the  court  in  the  summons.  Where  the  summons  is  annexed  to  a  copy 
of  the  complaint,  there  can  exist  no  necessity  for  repeating  in  the  summona 
the  name  of  the  court,  or  the  names  of  the  parties ;  such  mformation  is  sup- 
plied by  the  complaint  But  where  the  summons  is  served  without  any 
co]^y  of  the  complaint,  as  provided  by  section  180,  then  it  becomes  necessary 
to  msert  the  name  of  the  court,  and  the  names  of  the  parties  in  the  summons  \ 
otherwise  a  defendant  would  be  left  in  ignorance  of  wnere  he  is  to  find  a  com- 
plaint filed,  who  is  the  plaintiff,  and  who  is  his  co-defendant  (if  any) ;  accord- 
mgly,  in  cases  where  no  copy  qf  the  complaint  vxu  served  with  the  summons,  the 
court  held  that  the  summons  must  state  the  name  of  the  court  (Anon.  2  Code 
R  75 ;  Walker  v.  Hubbard^  4  How.  154).  In  subsequent  cases  (from  the  re- 
ports of  which,  however,  it  does  not  clearly  appear  whether  or  not  any  copy 
of  the  complaint  was  served  with  the  summons),  the  distinction  between  the 
cases  in  which  a  copy  of  the  complaint  is  served  with  the  summons,  and  in 
which  it  is  not,  appears  to  have  been  lost  sight  of;  and  the  courts  use  lan- 
guage indicative  of  an  opinion  that,  in  aU  eaees^  the  summons  must  state  the 
name  of  the  court  in  which  the  action  is  brought  {Dix  v.  Palmer^  5  How.  2^ ; 
8  Code  R  214 ;  James  v.  Kvrkpatrick,  5  How.  241 ;  8  Code  R  174).  A  sum- 
mons is  not  tvKf,  but  at  most  merely  voidatHe^  for  omitting  to  state  the  name  of 
the  court.  It  is  not  a  statutory  requisite  of  a  summons  that  it  shall  state  the 
name  of  the  court  in  which  the  action  is  brought.  The  judiciary  act  (Laws  . 
1847,  p.  885)  does  not  apply  (TaUman  v.  Hinman,  10  How.  90).  It  happened 
in  one  case  that  the  name  of  the  court  in  which  the  action  was  brought  was 
omitted  both  in  the  summons  and  complaint ;  and  there  the  supreme  court 
refhsed  a  motion  for  leave  to  amend  by  inserting  the  name  of  that  court  ( Ward 
y.  Stringham,  1  Code  Rep.  118).  In  another  case  the  summons  was  served 
wiUiout  a  copy  of  the  complahit,  and  without  the  name  of  any  court  appear- 
ing thereon.  The  defendant  demanded  a  copy  of  the  complaint,  and  one  was 
served  entitled  "  Sup.  Court."  On  motion  to  set  aside  the  proceeding,  it  was 
held  that  the  name  of  the  court  sufficiently  appeared ;  and  the  plaintiff  was  al- 
lowed to  amend  by  entitling  the  summons  and  complaint  in  the  "  Supreme 
Court'* ;  and  the  court  said  it  was  not  analogous  to  a  case  where  all  reference 
to  a  court  was  omitted* in  the  complaint  {Walker  v.  Hubbard^  4  How.  154).  In 
this  last  case,  the  place  of  trial  named  in  the  complaint  was  not  the  city,  of 
New  York ;  had  it  been,  the  abbreviation  **  Sup.  Court "  would  have  left  it 
doubtfiil  whether  the  "  supreme  "  or  the  "  superior  "  court  was  intended  by 
the  contraction  **  sup. ;"  as  the  place  of  trial  was  out  of  the  city  of  New  York, 
the  inference  naturally  was  that  the  supreme  court  was  meant  Where  a 
summons  was  served  whidi  did  not  mention  the  name  of  any  court  (and 
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withont  anj  copy  of  the  complafnt),  the  defendant  disregarded  it,  and  the 
plaintiff  took  jncigment  for  want  of  an  answer,  the  court  set  the  judgment 
aade,  and  wi&out  requiring  the  defendant  to  put  in  an  affldavit  of  merits 
(/a»i€t  Y.  Kirkpatrick.  3  Code  R  174;  5  How.  241 ;  Croden  y.  Drm,  8  Duer, 
IS54)w  The  court  further  held  that  the  defendant  had  not  waiyed  the  defect  in 
the  summons  hy  laying,  by  and  permitting  the  plaintiff  to  take  Jud^ent ;  be- 
cause, until  Judgment  was  entered,  the  defendant  was  not  informed  in  what 
court  the  action  was  commenced,  and  could  not  know  in  what  court  he  was 
to  moye  to  set  the  smnmons  aside,  (lb^  But  where,  after  a  summons  was 
seryed  (without  any  copy  of  the  complamt,  and  without  naming  any  court), 
the  defendant  gaye  a  general  notice  of  appearance,  it  was  held  that  he  thereby 
waiyed  the  defect  in  the  summons  {IHx  y.  Palmer ^  3  Code  R  214 ;  5  How.  2*% ; 
WM  y.  MdU^  6  id.  439).  The  11th  of  the  supreme  court  rules  recomizes,  by 
Its  yeiy  langua^  a  wpedai  or  Umiied  retainer^  and  which  would  not  be  deemed 
an  appearance  m  the  action  on  the  part  of  the  defendant ;  and  if  the  defend- 
ant's attorney  was  retained,  and  appeared  only  for  the  purpose  of  moying  to 
set  aside  the  summons  for  irregulanty,  he  should  haye  giyen  notice  of  a  special 
or  limited  retainer  and  appearance  only.  The  general  appearance  will  be  a 
waiyer  of  such  irregularities  only  as  appear  on  the  fbce  of^the  summons  (  VooT' 
hie$  y.  Scofiddy  7  How.  51).  Where,  howeyer,  the  summons  is  accompanied 
with  the  complaint  containing  a  proper  prayer  for  relief,  so  that  the  aefend- 
ants  cannot  be  misled  or  prejudice  by  the  irregularity  in  the  summons,  the 
court  will  be  reluctant  to  set  aside  the  summons  for  such  a  defect ;  and  where 
a  notice  of  motion  to  set  aside  proceedings  for  such  a  defect  was  signed  M.  ft 
R,  attorneys  for  the  ddbndant,  the  court  constrc^ed  the  notice  as  a  general  ap* 
pearance  in  the  action,  and  a  waiyer  of  the  defect  in  the  summons  (Baxter  y. 
AmM,  9  How.  445). 

a.  Amending  Bmnmooa. — A  mistake  in  the  form  of  a  summons  has  been 
held  not  within  §  172  {JXtiHee  y.  Masan^  1  Code  R  87);  therefore,  where  in  an 
action  on  contract,  to  recoyer  the  price  of  goods  sold  and  deliyered,  the  summons 
did  not  state  the  amount  for  which  Judgment  would  be  demanded,  but  stated 
that  the  plaintiff  would  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint,— on  motion  for  Judgment,  it  was  held  that  the  mistake  in  the  summons 
could  not  be  disregarded ;  and  the  motion  was  denied.  Although  the  court 
may  haye  the  power  to  amend  the  summons,  it  could  only  be  done  on  motion  to 
amend  it  {Mcarans  y.  Mouiion,  8  Sand.  786 ;  Allen  y.  AUen,  14  How.  248).  In 
the  former  case  plaintiff's  attorney,  after  seryice  of  the  summons,  discoyered  a 
mistake  therein;  he  made  the  requisite  amendment,  of  course,  and  re- 
leryed  the  summons.  The  defendant  moyed  to  set  aside  the  amended  summons. 
Mason,  J.,  with  the  concurrence  of  all  the  Justices  of  the  superior  court,  granted 
the  motion,  and  held  that  tf  summons  cannot  be  amended  without  leaye  of  the 
court.  Section  172  does  not  apply  to  a  summons;  which  is  not  a  pleading, 
hut  a  process.  The  power  of  amendment  is  in  terms  confined  to  the  court,  by 
§  178. 

b.  In  one  case  {I>a9enp(ni  y.  BtisaeH^H  Code  R  82),  where  a  party  served  a 
gammons  which,  befbre  any  proceedings  had  been  taken  thereon,  he  discoyered 
to  be  irregular,  and  thereupon  sieryed  an  amended  summons,  it  was  held  in  a 
coimty  court,  that  there  wvis  no  objection  to  such  a  course.  The  case  is  not  yery 
fully  reported ;  but  it  seems  to  haye  been  decided  on  the  express  ground  that 
the  defendant  was  notffr^ituUcedy  and  is  therefore  perhaps  not  inconsistent  with 
the  other  decisions.  * 

e,  Where,  by  settini?  aside  a  summons  and  complaint  as  irregular^  the  plain- 
tiff would  be  barred  of  his  right  of  action  by  reason  of  the  statute  of  limitations, 
the  court,  Instead  of  setting  me  proceedings  aside,  will  permit  an  amendment  to 
be  made  on  payment  of  costs  {Weare  y.  J^ocum,  1  Code  Rep.  105,  8  How.  879^ 
Bee  note  to  section  142,  Onnplaint  mtut  agree  toiih  sumTnans. 

d  ICsnomar. — It  seems  that  if  there  is  a  misnomer  of  the  defendant  (except 
in  cases  coming  within  section  175)  in  the  summons,  he  may  take  adyantage 
of  it  by  motion  to  set  aside  the  summons.  It  is  donbtfhl  whether,  under  the 
code,  the  former  remedy  in  such  case,  of  a  plea  in  abatement  exists  (OcMrdner 
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T.  Olark^  6  How.  440 ;  BIHoUy,  Ecuri,  7  id,  25).  Thene  cases  were  in  the  ta- 
preme  court  After  an  elaborate  review  of  the  question  it  was  held  by 
n  oodruff,  J.,  in  the  superior  court  that  a  motion  to  set  aside  for  misnomer 
could  not  be  entertained  iMiBer  y.  StetUner,  7  Bosw.  692 ;  22  How.  618 ;  see  20 
N.  Y.  882). 

a.  Snbttoxiption.— With  reference  to  that  portion  of  the  secUon  which  re- 
quires the  summons  to  be  subscribed  br  the  plaintiff  or  his  attorney,  it  was 
held  that  the  attorney  there  mentionea  meant  an  attomey-at-law ;  and  where 
the  summons  was  signed  by  a  person  not  an  attomey-at-Iaw,  with  the  plain- 
tiff's name,  "  by  L  G.  Cramer,  agent,'*  it  was  held  that  the  requirements  of 
the  statute  had  not  been  complied  with  (^Weare  y.  Bhcum^  1  Code  Rep.  105 ;  8 
How.  897).  Where  an  infant  was  plamtiff,  and  sued  by  a;uardian,  it  was  held 
that  the  attorney  conducting  the  suit,  although  not  stnctTy  the  attorney  of  the 
plaintiff,  might  neyertheless  snbscribe  the  summons  iSSU  y.  TJuuter,  2  Code 
Uep.  8 ;  3  How.  407).  The  original  summons  should  be  subscribed  by  the 
plaintiff  or  his  attom^ ;  the  name  of  the  attorney  being  printed  on  the  sum- 
mons is  sufficient  {Mut.  lAfB  Ins.  Co.  y.  Boss,  10  Abb.  260,  n;  8aundersan  y. 
Jackson,  3  Esp.  180 ;  2  B.  &  P.  238 ;  Schneider  y.  2Tarns,  2  M.  &  B.  286 ;  e(nUra, 
Foirmerd  Loan  Co,  y.  JXckson,  9  Abb.  61 ;  17  How.  477J.  Where  the  summons 
is  signed  by  the  firm  name  of  two  attorneys,  who  are  in  partnershio,  and  the 
complaint  served  with  the  summons  is  signed  with  the  indiyidual  name  of 
one  of  such  attorneys  only,  and  all  subsequent  notices  and  papers  in  the  action 
are  signed  by  such  indiyidual  name  of  such  attorney,  the  court  may,  after 
Judgment,  amend  the  summons  by  substituting  the  indiyidual  name  of  the  atp 
tomey  for  such  firm  name  (Sluyier  y.  Smithy  2  Bosw.  673). 

b.  After  asBwer  of  title. — ^Where,  after  an  answer  of  title  in  a  JoB- 
tioe*s  court,  an  action  for  the  same  cause  of  action  is  commenced  in  the  sn- 
preme  or  a  county  court,  the  summons  should  allude  to  the  suit  before  the 
Justice  by  some  suitable  averment  {Boyce  v.  Brawn,  8  How.  891).  But  its 
omitting  to  do  so,  is  not  such  an  irregularity  as  will  entitle  the  defendant  to 
move  to  set  it  aside. 

c.  Representative  Character. — ^It  is  presumed,  that  where  a  party  sues  or 
is  sued,  in  a  representative  character,  the  character  in  which  he  sues  should 
be  stated  after  his  name  in  the  summons  (1  Arch.  PL  81) ;  as,  whether  he  sues 
as  trustee,  executor,  or  how  otherwise  (8  How.  84). 

d  Action  against  ooonty. — ^In  an  action  against  a  county,  the  defendants 

should  be  described  hb  ^  (he  Board  of  Supervisors  of  the  county  of ;" 

but  in  an  action  against  the  supervisors,  the  defendants  should  be  described  by 
their  individual  names,  and  by  their  name  of  office  (WUd  v.  B*d.  of  Supervisors 
of  Columbia,  9  How.  315).  Where,  in  an  action,  the  defendants  are  described 
as  **  The  Board  of  Supervisors,^*  the  court  will  intend  the  action  is  against  the 
county,  {lb,) 

6.  Penal  aotions. — In  action  for  the  recovery  of  any  penalty  or  forfeiture, 
the  summons  should  be  endorsed  with  a  general  reference  to  the  statute  by 
which  such  penalty  U  given  (2  R  8.  481,  §  7 ;  17  Wend.  86 ;  4  Denio,  269). 

/.  The  object  of  this  provision  is  to  give  the  defendant  notice  of  the  offence 
for  which  he  is  prosecuted.    A  reference  to  the  statute,  as  **  of  the  internal 

Solice  of  the  State ''  held  not  sufficient  (Avery  v.  Slack,  17  Wend.  85).  An  in- 
orsement,  "  isssued  according  to  the  provisions  of  the  statute,  concerning  the 
incorporation  of  turnpike  and  plank  road  companies,  and  the  collection  of 
penalties  for  the  demanding  and  recovering  more  than  lawful  toll  in  passing 
through  toll  gates  on  such  roads,**  held  sufficient  (MarseUs  v.  Seaman,  21  Barb. 
819) ;  and  in  an  action  to  recover  penalties  for  the  violation  of  the  excise 
law,  it  is  a  sufficient  endorsement  of  the  summons  if  it  state  that  such  summons 
is  issued  "  according  to  the  provisions  of  tit  9,  p.  1.  ch.  20  of  the  statute  of 
excise  and  the  regulation  of  taverns  and  groceries  "  {Perry  y.  l)fnen,  22  Barb. 
187 ;  and  see  Anarevos  y.  HarringUm,  10  id,  848). 

For  the  form  of  the  summons  when  served  without  any  copy  of  the  com* 
plaint,  see  section  180 ;  and  when  served  by  publication,  see  section  185. 
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§  129.  [108.]  (AmM  1849.)  IfoHee  to  he  imerted  in  mm- 
tnans. 

The  plaintiff  shall  also  insert  iu  the  summons  a  notice,  in 
substance  as  follows : 

1.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  that  he  will  take  judgment  for  a  sum  specified 
therein,  if  the  defendant  fail  to  answer  the  complaint,  in  twenty 
days  after  the  service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

a.  Couslmatlan  of  section. — The  phrase  "  for  the  recoreiy  of  money 
onlv,'*  in  sabd.  1,  means  the  recovery  of  a  definite  sum  of  money  as  such,  and 
without  caUing  upon  the  court  to  ascertain  anything  but  the  existence  or 
terms  of  the  contract  by  which  it  accrued  due  (TutOe  y.  Smith,  14  How.  895; 
6  Abb.  3^).  An  action  that  requires  the  determination  of  amounts  unliquid- 
ated in  their  nature,  requiring  other  proof,  and  depending  upon  other  consid- 
erations than  such  as  appear  in  the  contract  itself,  is  not  to  oe  deemed  an  action 
for  the  recoyery  of  money  only,  but  rather  an  action  to  establish  and  ascert^dn 
the  plaintiff*s  right  to  damages,  which  are  to  be  paid  in  money.  (Id.)  The 
actions  referred  to  in  the  first  division  **  are  actions  at  law,  properly  so  caUed, 
in  which,  from  the  nature  of  the  contract,  the  plaintiff  knows  and  can  specify 
the  sum  he  is  entitled  to  recover^'  (Oakley,  J.,  Wsst  v.  Brewster,  1  Duer,  647). 
'*  I  suppose  subdivision  1  ought  only  to  be  applied  to  those  contracts  wMch  tn 
terms  provide  for  the  payment  of  money"  (Barculo.  J.,  Hyde  Park  y.  TeUer,  8 
How.  504 ;  and  see  per  Birdseye,  J.,  TJte  Feo^  y.  Annett,  6  Abb.  343 ;  Burant 
y.  Gardner,  10  Abb.  445 ;  Hunger  y.  Heee,  28  Barb.  75,  and  ir^ra), 

b.  Actiona  within  aubdiyiaion  1. — An  action  to  recoyer  a  penalty  giyen  by 
statute  {The  People  y.  Bennett,  5  Abb.  884;  6  id,  848). 

c  For  goods  sold  and  delivered  (Bibiee  y.  Mason,  1  Code  Bep.  87). 

d.  To  recover  the  sum  of  |200,  as  liquidated  damages  on  the  breach  of  a 
contract  (Mpde  Park  y.  Teller,  8  How.  504). 

e.  Where  the  complaint  set  up  a  contract  and  breach,  and  prayed  Judgment 
for  a  specific  sum  (Groden  y.  Brew,  8  Duer,  654). 

/.  For  damages  for  death  of  one  by  wrongfiil  act  {Boedt  y.  WiswaU,  16  How. 
138 ;  and  see  in  note  to  section  121,  ante). 

g.  To  recover  a  penalty  under  the  law  of  1857,  to  suppress  intemperance, 
&c  {Common  of  Albany  y.  Classon,  17  How.  198). 

A.  Actiona  within  sabdiviaion  2, — ^An  action  on  the  common  law-liability 
of  an  hmkeeper  (The  People  y.  Willett;  6  Abb.  87). 

ft.  Against  an  attorney  for  an  account  of  moneys  collected  by  him  (West  y. 
Brewster,  1  Duer,  647). 

j.  To  recover  money,  where  the  complaint  also  seeks  to  yacate  an  affree- 
ment  extending  the  time  of  payment,  for  fraud,  and  to  obtain  an  immeoiate 
judgment  for  Sie  whole  demand  (I^atis  y.  Tobias,  7  How.  00^. 

k.  To  recoyer  money  where  the  complaint  charges  fraud  (Field  y.  Morse^  7 
How.  12). 

I  YoT  vnrongfiiUy  taking,  detaining,  and  converting  personal  property 
(r«^««y.A»Wid.51).*  ^  ^ 

m.  To  recoyer  unliquidated  damages  ((^hK207»  y.  Brew,  8  Duer,  654 ;  TuiUe  y. 
Bmilh,  14  How.  895 ;  6  Abb.  329  ;  The  PeopU  v.  Bennett,  6  Abb.  848 ;  SaUers  y. 
Balph,  15  Abb.  273) ;  as  on  an  undertakinfl^  of  bail  (L^  v.  Nicholas,  15  Abb. 
68  note) ;  breaches  of  covenant  in  a  lease  ((Mb  y.  Bunhtn^  19  How.  164,  reyen- 
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inff,  17  How.  117 ;  LuJUng t.  SUMtofk,  8  Abb.  878;  2  Haton,  S88) ;  for  liquidated 
aim  unliquidated  damages ;  as  for  goods  sold,  and  for  not  receiving  goods  on 
consignment  pursuant  to  contract  (Iforton  y.  Qvry^  14  Abb.  864 ;  23  Etow.  499). 

a.  To  recover  damages  for  fraud,  as  for  damages  for  inducing  plaintiff  by 
false  pretences,  to  buy  a  worthless  note  {HatrUihome  y.  Newmany  15  Abb.  68), 
or  to  perform  services  {AkoeU  y.  Le  Boy,  4  Abb.  488). 

b.  To  recover  damaffes  for  the  breach  of  a  contract  to  convey  a  &rm  and 
personal  property  (Jmntan  v.  PonU^  14  How.  454) ;  upon  an  undertaking  of 
bail  {Keb^Y.  Cowrt,  15  id,  92). 

c.  For  the  breach  of  a  contract  of  warranty  upon  an  exchange  of  horses 
(Bunn  y.  moomingdale,  14  How.  474;  6  Abb.  840  n). 

d  For  the  breach  of  a  contract  to  marry  (Dam  y.  BcOei,  6  Abb.  16 ;  J£>- 
DtmaidY,  Walsh,  5  id.  68:  IfNafr.  ShoH,  14  How.  468 ;  the  cases  of  Wmamt 
Y.  MSler,  4  How.  94;  2  Code  .Rep.  55 ;  LeopM  v.  Bophenheimery  1  Cknie  Rep. 
89,  to  the  contrary,  are  overruled). 

&  Against  a  carrier  for  the  loss  of  goods  entrusted  to  him  to  cany  (Flynn  v. 
Eud9(m  Biver  R  R  Cbmj?.,  6  How.  808 ;  S^deParky,  Teller,  S  id  504 ;  HswiU 
Y.  ffatDdl,  id.  846;  Olor  v.  MaUorv,  1  Code  Rep.  126;  CampbeU  v.  Perkiru,  4 
Bdden,  488,  overrulinj?  Trapp  y.  It,  T.  di  Erie  R  R  Camp,,  6  How.  237) ;  and 
in  Zabiitikie  v.  8miUh,  (8  Eeman,  888),  Denio,  J.,  says,  "  Actions  for  the  breach 
of  promise  of  marriage,  for  the  unskilfulness  of  medical  practitioners,  contrary 
to  their  impUed  undertaking,  the  imprisonment  of  a  party  on  account  of  the 
neglect  of  his  attorney  to  perform  his  professional  engagement, — fall  under 
tilie  head  of  actions  which  die  with  the  person,  being  considered  virtually 
actions  for  ii^Jnries  to  the  person. 

/.  "What  la  a  suflElciant  notice. — ^A  notice,  in  a  summons  under  the  first 
subdivision,  that  the  plaintiff  will  take  Judgment  for  a  given  sum  ^*  with  in- 
terest" thereon  from  a  specified  day,  is  a  sufficient  compliance  with  the  pro- 
yisions  here  contained ;  and  while  the  legal  rate  of  interest  is  seven  per  cent, 
that  will  be  the  rate  assumed  where  not  otherwise  spedfled ;  it  leaves  nothing 
to  be  done  but  the  computation  of  the  legal  interest  to  the  day  the  Judgment 
is  entered  {8wift  y.  De  WiU,  8  How.  280,  282 ;  1  Code  Rep.  25).  The  summons 
must  follow  one  or  the  other  of  the  forms  prescribed  (Bidder  v.  WhiUock,  18 
How.  208) ;  it  cannot  follow  both^  and  if  it  do,  it  will  be  irregular ;  thus,  it 
cannot  give  notice  that  the  plaintiff  will  take  Jud^ent  for  a  certain  sum 
against  one  defendant,  and  for  the  relief  demanded  m  the  complaint  against 
au  the  defendants  (BaaBter  v.  AmM,  9  How.  445).  As  the  summons  is  the  first 
proceeding  in  the  action,  and  all  subsequent  proceedings  are  supposed  to  be 
oased  upon  it,  if  the  complaint  does  not  conform  to  the  summons,  it  is  the 
complaint  and  not  the  summons  which  is  irregular  (Boington  v.  Lapham,  14 
How.  860 ;  TutSe  v.  Smith,  id.  895 ;  6  Abb.  829 ;  Shqfer  y.  Humphrey,  15  How. 
664;  Bidder  v.  WhiOoek,  12  id  208;  Dam  v.  Bates,  6  Abb.  15,  overruling  on 
this  point  Voarhies  v.  Seofiefd  7  How.  51 ;  Hyda  Park  y.  TOer,  8  id  504).  See, 
in  note  to  section  142,  subd.  1,  post :  CompiUUwt  must  offree  ioith  summons  as  ta 
the  natwre  ef  the  eanus  of  acsbion. 


%  180.  [109.]     (AmM  1849,  1851.)    Service  of  complaint. 

A  copy  of  the  complaint  need  not  be  served  with  the  enm- 
mons.  In  snch  case,  the  summons  must  state  where  the  com- 
plaint is  or  will  be  filed ;  and  if  the  defendaut,  within  twenty 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and, 
in  person  or  by  attorney,  demands  in  writing  a  copy  of  the  com- 
plaint, specifying  a  place  within  the  State  where  it  may  be 
•erved,  a  copy  thereof  must,  within  twenty  days  thereafter,  be 
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Berred  accordingly ;  and  after  snch  Bervice,  tiie  defendant  has 
twenty  days  to  answer ;  bnt  only  one  copy  need  be  served  on 
the  same  attorney. 

a.  Fonn  of  Summons. — A.  gammons  served  withont  any  copy  of  the  com- 
plaint is  irregnlar  unless  it  states  the  complaint  was  or  will  be  filed  {PignoleA 
Y.  Bateau^  3  Hilton,  584).  If  the  summons  state  that  a  eopy  cf  1^  compkmi 
Las  been  filed,  Insteiad  of  stating  that  ihs  eompUdrU  bad  been  filed,  it  is  not 
BQCh  an  irregularity  as  will  yitiate  ajudgment  entered  for  de&ult  of  answer 
{JSari  y.  Kremer^  2  Code  Rep.  60).  If  the  complaint  is  filed,  and  no  copy  is 
senred  with  the  summons,  and  the  summons  instead  of  stating  where  the 
complaint  is  filed,  states  that  a  copy  of  the  complaint  "  is  annexes,"  the  sum- 
mons will  be  irpegalar,  and  may  be  set  aade  on  motion  (Keder  y.  BdU^  8  Code 
Bep.  188) ;  but  sudi  a  summons  is  not  a  nullity,  and  if  the  defect  can  be  reme- 
died without  doing  {injustice,  and  especially  if  no  injury  has  been  occasioned 
by  the  <Mnission,  it  is  the  du^  of  the  court  to  diareganf  it  or  allow  an  amend- 
ment   {lb.) 

&  In  wliat  oaaes  copy  Complaint  miwt  be  oenred. — The  only  cases  in  which 
the  code  authorizes  the  defendant  to  demand  a  copy  c^  the  complaint,  is  where 
there  has  been  permnal  seryice  of  the  summons,  but  no  copy  of  (he  complaint  hot 
been  s&rted  with  it ;  and  where  a  defendant  has  been  served  by  publication  of 
the  summons,  and  the  mailine  a  copy  of  the  summons  and  complaint  addressed 
to  him,  he  is  not  entitled  as  or  course  to  demand  a  copy  of  Uie  complaint  to  be 
seryed  on  him,  and  to  haye  twenty  days  to  ansiver  after  compliance  with  the  de- 
mand (Maekay  y.  Latdkno^  18  How.  129).  In  such  a  case,  the  defendant  may 
obtain  an  order  for  fhrther  time  to  answer,  and  to  haye  a  copy  of  the  complaint 
seryed  on  him.  As,  in  such  a  case  the  complaint  is  on  file,  the  defendant  need 
not  resort  to  a  motion  to  obtain  a  copy.  If  the  defendcmt  does  not  demand  a  copy 
of  the  complaint  within  twenty  days  after  service  of  the  summons,  Uie  plaint- 
iff is  not  obliged  to  serye  a  copy  (Engs  y.  Overing,  2  Code  R  70 ;  Bennett  y.  JkUdc- 
sr,  8  ib,  117).  But  in  such  a  case,  the  court,  on  motion  of  the  defendant,  may 
make  an  order  for  a  copy  to  be  served ;  and  although  it  may  require  the  defend,- 
ant  to  pay  the  costs  of  motion,  it  will  not  oblige  him  to  swear  to  merits.  (/dL) 
Where  a  defendant  was  served  with  summons,  and  subsequently  by  the  sheriff 
with  an  order  of  arrest,  and  copy  complaint,  but  was  discharged  m)m  the  ar- 
rest, because  at  the  time  of  arrest  he  was  attending  court  as  a  witness,  no  return 
of  the  service  of  the  order  or  complaint  was  made  by  the  sheriff,  and  the  de- 
fendant not  having  served  notice  of  appearance  or  an  answer— the  plaintiff, 
twenty  days  after  service  of  the  summons,  but  within  twenty  days  from  the 
service  of  the  complaint,  entered  judgment  as  for  want  of  an  answer ;  and  it 
was  held  he  had  a  right  to  do  so  (Van  JPeU y.  Boyer,  7  How.  825). 

€.  Demand  of  oopy  oomplaint — ^A  notice  of  appearance  to  which  was 
added,  **  and  I  require  aU  papers  to  be  served  on  me  at  my  office,  11  Wall 
St**  was  held  a  sufficient  demand  of  copy  complaint  (Ferris  y.  8oiei/y  28 
How.  422 ;  WaUh  y.  KurOteedt,  8  Abb.  418.) 

d.  Vrfttdn  ^rhat  time  oopy  oomplaint  to  be  served. — ^Where  a  demand 
of  a  copy  of  the  complahit  was  seryed  for  one  defendant  on  1  November,  and 
by  the  same  attorney  for  another  defendant  on  9  November,  it  was  held  that 
the  plaintiff  was  bound  to  serve  a  copy  of  the  complaint  within  twenty  days 
of  the  first  demand  (Luee  v.  Thnpert,  9  How.  212). 

e.  Time  to  serve  oopy  complaint  may  be  enlarged. — After  a  demand  of 
a  copy  of  the  complaint  duly  made,  the  plaintiff  may,  on  showing  ground 
theiefor,  obtain  further  tune  to  furnish  a  copy  of  the  complaint  {LftUefiM  y. 
Menoin  or  Murin^  2  Code  Rep.  128 ;  4  How.  306).  But  such  order  cannot  be 
granted  ex  parte,  after  the  time  for  serving  the  complaint  has  expired  {3tq[)heni 
y.  Moore,  4  Sand.  674). 

As  to  dismissing  complaint  for  not  serving  copy,  see  section  274,  post 
/.  Time  to  answer  after  oopy  oomplaint  served. — After  the  complaint 
is  served  pursuant  to  a  demand  the  defendant  must  answer  in  twenty  days,  or 
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within  such  fturther  time  as  he  mxf  obtain  by  order  {MandmUle  r.  WinUy  5 
How.  461 ;  1  CkxSe  Rep.  N.  B.  161  iMcOoum  r,  Lea/oefW(nih,2  E.  D.  BmitL  24. 
Bee  2)udleif  v.  Eubbard.^  Code  Rep.  70;  OrahamY.  MeOmin,  1  CodeRep. 
N.  a  45;  FMter  y.  UdeR,  2  Code  Kep.  80;  ccmtra,  €ldrp$nter  y.  I^ewBenen 
R  R  Co,,  11  How.  488 ;  and  see  note  to  section  148,  po9^ 

§131.  [110.]  (Am'dlSSl.)  NoUce  of  no  personal  daim. 

In  the  case  of  a  defendant  against  whom  no  personal  claim  is 
made,  the  plaintiff  may  deliver  to  ench  defendant,  with  the 
enmmons,  a  notice  subscribed  by  the  plaintiff  or  his  attorney, 
setting  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  it,  if  it  affects  specific,  real,  or 
personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant,  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant,  unless  within  the  time  for  answer^ 
ing,  he  shall,  in  writing,  demand  the  same.  If  a  defendant  on 
whom  such  notice  is  served,  unreasonably  defend  the  action, 
he  shall  pay  costs  to  the  plaintiff. 

a.  The  omission  of  the  pldntiffto  serye  the  notice  prescribed  by  Uiis  section 
does  not  deprive  the  court  of  the  power,  in  equity  cases,  to  awaracosts  against 
a  defendant  upon  whom  a  copy  of  the  complaint  has  been  seryed  for  unrea- 
sonably defending  the  action  {QHara  y.  Brophy,  24  How.  879). 

6.  As  to  the  service  of  the  notice  of  the  object  of  the  action,  the  law  provides 
no  fee,  and  Uie  sheriff  stands  as  to  that  precisely  as  any  other  person.  When 
such  service  is  actually  rendered  by  the  sheriff,  or  by  any  other  person  than 
the  party  or  his  attorney,  I  can  see  no  objection  in  allowm^  to  the  prevailing 
party  a  reasonable  sum  for  such  service  as  a  disbursement,  if  separately  stated 
and  duly  verified.  *  *  *  Under  no  color  of  pretense  can  there  be  any 
allowance  for  copy  of  the  notice.  The  service  is  the  only  matter  which  can 
be  allowed,  and  for  that  one  half  the  sum  allowed  for  serving  the  summons  I 
deem  sufBcient  The  certificate  of  service  should  be  embodied  in  the  return 
to  the  summons,  but  whether  it  be  or  not,  no  fee  is  provided  for  it,  and  none 
can  be  allowed  (James,  J.,  Benedict  v.  Warrinery  14  How.  5701  If  the  service 
is  by  the  sheriff,  the  compensation  cannot  be  allowed  as  a  **  sneriff*8  fee."  The 
superior  court  allows  S7H  cents  for  the  service  of  such  notice,  when  it  is  shown 
to  be  a  necessary  and  reasonable  disbursement  (OdUagher  Y.Egan,  2  Band.  745 ; 
8  Code  Rep.  208).  No  charge  for  certificate  of  service  is  allowed.  The  certifi- 
cate of  service  of  the  notice  of  the  object  of  the  action  is  usually  included  in 
the  certificate  of  the  service  of  the  summons.    (Id.) 

*  §  182.  [111.]  (Am'd  1849,  1851,  1857,  1868,  1862.)  mtioe 
of  lis  pendens.  Action^  when  deemed  commenced.  Jiemoval 
^notice. 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff, 
at  the  time  of  £ling  the  complaint,  or  at  any  time  afterwards, 
or  whenever  a  warrant  of  attachment,  nnder  chapter  four  of 
title  seven,  part  second  of  this  Code,  shall  be  issned,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 

*  Am^Hdtd—Bee  Appendix, 
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real  estate,  may  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  action, 
and  the  description  of  the  property  in  that  county  affected 
thereby ;  and  if  the  action  be  for  the  foreclosure  of  a  mortgage, 
Buch  notice  must  be  filed  twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mortgage,  the  parties  thereto,  and 
the  time  and  place  of  recording  the  same.  From  the  time  of 
filing  only  shall  the  pendency  of  the  action  be  constructive  no- 
tice to  a  purchaser  or  incumbrancer  of  the  property  aifected 
thereby ;  and  every  person  whose  conveyance  or  incumbrance 
is  subsequently  executed  or  subsequently  recorded,  shall  be 
deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall  be 
bound  by  all  proceedings  taken  after  the  filing  of  such  notice, 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action. 

For  the  purposes  of  this  section  an  action  shall  be  deemed 
to  be  pending  from  the  time  of  the  filing  of  such  notice ; 
provided,  however,  that  such  notice  shall  be  of  no  avail,  nnless 
it  shall  be  followed  by  the  first  publication  of  the  summons  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  a  de- 
fendant within  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in 
its  discretion,  at  any  time  after  the  action  shall  have  become 
abated,  as  is  provided  in  section  number  one  hundred  and 
twenty-one,  on  good  cause  shown,  and  on  application  of  any 
party  aggrieved,  after  the  action  shall  have  become  abated,  as 
is  provided  in  section  one  hundred  and  twenty-one,  direct  the 
notice  authorized  by  this  section  to  be  removed  from  record 
by  the  clerk  of  any  county  in  whose  office  the  same  may  have 
been  filed. 

a.  The  notice  under  this  section  applies  only  to  parties  to  the  action  and< 
purchasers  fix>m  them  subsequent  to  the  notice  being  filed  (The  People  v.  Qm- 
oOijf^  8  Abb.  128 ;  see  Chapman  y.  West,  17  K.  Y.  125}.  It  is  a  statute  substitute 
Ibr  actual  notice  {HaU  y.  l^deony  14  How.  82) ;  and  is  as  effectual  against  any 
disposition  of  the  property  described  in  it  as  an  injunction  {Stevemon  y.  Fayer- 
weather,  21  How.  440).  A  purcliaser  from  the  defendant  is  bound  by  the 
decree  in  the  action  {Barrtngtan  y.  Slade^  22  Barb.  162 ;  and  see  Zeiter  y.  Boto- 
fnan,6  id,  183;  Qriewoid  y.  MtO&r,  15  id.  520).  P^haps,  for  a  plaintiff  to  re- 
tain the  benefit  of  the  notice  filed  under  this  section,  he  must  prosecute  his 
action  diligently  (see  Myridc  y.  Selden,  36  Barb.  15). 

h.  Prior  to  the  amendment  of  this  section  in  1862,  it  was  held  that  the  fiUng 
a  notice  under  this  section  did  not  charge  the  grantee  of  an  equity  of  redemp- 
tion unless  prior  to  the  conveyance,  the  grantor  had  been  served  with  ths- 
summons  in  the  action  (Buder  y.  TomUnson^  38  Barb.  641 ;  15  Abb.  88 ;  Bur^ 
roughe  y.  Hdgar,  12  How.  171 ;  TaU  v.  Jordan,  8  Abb.  392 ;  Beneon  v.  Sayre^  7 
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Abb.  473,  n. ;  jFbrfM?^  Loan  Co,  t.  JXekton^  9  Abb.  61 ;  17  How.  477).  It  was 
a  general  rule  mdc  pendent  of  statute  provision,  that  one  purchasing  property 
pending  a  suit  in  regard  to  it,  was  bound  by  the  decree  in  such  suit  (ZeUor  t. 
jBoioman,  6  Barb.  18B ;  and  see  Orincold  y.  MBkr^  15  id.  590 :  Ckaieland  t. 
Boerum,  28  Barb.  201 ;  27  m^.  252 ;  8  Abb.  294). 

a.  An  action  against  a  non-resident  and  absent  debtor  for  a  money  de- 
mand on  contract  conmienced  by  publication  and  warrant  of  attachment,  is 
not  an  action  affecting  the  title  to  real  property  within  tiie  meaning  of  this 
section  {Burkhardt  y.  Sanford^  7  How.  829 ;  see,  also,  Leaimod  y.  Vaiidtn' 
Imrgh,  id  879 ;  n«  F^oplo  v.  ComOy,  8  Abb.  128). 

b.  In  Kings  county,  the  notices  of  lis  pendens  are  recorded  (Laws  1889, 
ch.  212). 

c.  In  case  of  an  amendment  of  the  complaint,  by  adding  new  parties,  in  the 
description  of  the  premises,  or  in  the  amount  of  the  claim,  a  new  notice  must 
be  med  {CurUi  y.  HUchooek,  10  Paige,  899). 

d  As  to  filing  the  notice  in  partition  actions,  see  Wofing  y.  Waring^  7  Abb. 
472,  and  po$t,  %  448,  note. 

e.  The  court  had  no  power  prior  to  the  amendment  of  1862,  to  order  a  notice 
of  Us  pendens,  properly  filed,  to  be  taken  from  the  files  of  the  court  (see  Pmtt 
y.  Edag,  12  How.  215,  5  Duer,  681). 

/.  Notice  in  forecloeare  aoitB. — ^The  notice  mnst  be  filed  in  eyery  case  of 
foreclosure  {Brandon  y.  M^Cann,  1  Code  Bep.  88),  and  **  at  or  after  the  time  of 
filing  the  complaint."  (Rule  71.)  A  decree  made  without  proof  of  filing  the 
notice  would  be  irregular,  but  not  yoid  {Potter  y.  Boteland^  i  Selden,  448).  A 
notice  stating  eyery  requisite  except  where  the  mortgage  is  recorded,  would  be 
good  as  a  substantial  compliance  with  the  statute.    (JSL) 


§  133.  [112.]    Summons^  hy  whom  served. 

The  summons  may  be  served  bj  the  sheriff  of  the  county 
where  the  defendant  may  be  found,  or  by  any  other  person  not 
a  party  to  the  action.  The  service  shall  be  made,  and  the  sum* 
mons  returned  with  proof  of  the  service  to  the  person  whose 
name  is  subscribed  thereto,  with  all  reasonable  diligence.  The 
person  subscribing  the  summons  may,  at  his  option,  by  an  en- 
dorsement on  the  summons,  fix  a  time  for  the  service  thereof ; 
and  the  service  shall  then  be  made  accordingly. 

g.  Where  a  plidntiff  made  a  personal  seryioe  of  the  summons  on  the  defen- 
duit,  and  the  defendant  not  appearing  or  answering,  the  plaintiff  made  an 
affidavit  of  the  service,  and  entered  judgment,— it  was  held  that  it  was  too 
latefor  the  defendant,  after  judgment,  to  move  to  set  aside  the  proceedings; 
that  the  seryice  of  the  summons  by  the  plaintiff  was  a  mere  irregularity,  of 
which,  if  the  defendant  desired  to  avail  himself,  he  should  mive  moved 
promptly  and  before  ludgmentjU)  set  aside  the  service  {Myers  v.  (heriony  3 
Abb.  844, 4  E.  D.  Smith,  428 ;  HurUery,  Lester,  18  How.  847 ;  10  Abb.  200). 
Semble^  a  sheriff  who  is  plaintiff  may  serve  his  own  summons  {Bennett  v. 
FuUer^  4  Johns.  480.)  See  rule  8  as  to  compelling  a  return. 

§  134.  [118.]  (Am'd  1849, 1851, 1859.)    Service  ofmmmone. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows :— 


§  184.]  SERVICE  OF  SUMMONS.  1G3 

■ 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director,  or  managing  agent  thereof ;  but  such  service  can  be 
made  in  respect  to  a  foreign  corporation,  only  when  it  has 
property  within  this  State,  or  the  cause  of  action  arose  therein, 
or  where  such  service  shall  be  made  within  this  State  personally 
upon  the  president,  treasurer,  or  secretary  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother,  or  guardian  ; 
or  if  there  be  none  within  the  State,  then  to  any  person  having 
the  care  and  control  of  such  minor,  or  with  whom  he  shall  re- 
side, or  in  whose  service  he  shall  be  employed. 

3.  K  against  a  person  judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  inconsequence 
of  iiabitnal  drunkenness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

4L  Service  on  railroad  oorporations.-*By  laws  1854,  ch.  282,  p.  618,  g§  14 
and  15,  it  is  enacted  :  "  Every  railroad  corporation  in  this  State  shall,  within 
thirty  days  after  this  act  shall  take  effect,  designate  some  person,  residing  in 
each,  of  the  counties  through  or  into  which  such  railroad  may  run.  on  whom 
process  to  be  issued  by  a  Xpstice  of  the  peace  may  be  served,  and  shall  file 
such  designation  in  the  office  of  the  clerk  of  the  county  where  the  person  so 
designated  shaU  reside ;  and  a  copy  of  such  designation,  duly  certified  by 
such  derk,  shaU  be  evidence  of  such  appointment,  and  the  service  of  an  v  pf  o- 
ceas  upon  the  person  so  designated  or  named,  to  be  issued  by  any  justice  of 
the  peace  in  any  civil  action  or  matter  of  which  such  Justice  mav  have  juris- 
diction, shaU  be  as  valid  and  effectual  as  if  served  upon  the  president  or  any 
director  of  such  corporation,  as  now  provided  by  law."  **  In  ^1  cases  where 
such  designation  shall  not  be  made  as  aforesaid,  and  where  no  officer  of  such 
corporation  shall  reside  in  the  county,  on  whom  process  can  be  served  ac* 
cording  to  the  existing  provisions  of  law,  the  process  mentioned  in  the  next 
precedmg  section  may  be  served  on  any  local  superintendent  of  repairs, 
freight  agent,  agent  to  seU  tickets,  or  station-keeper  of  such  corporation,  re- 
siding in  such  county ;  which  service  shall  be  as  effectual  in  all  respects  as  if 
made  on  the  president  or  any  director  of  such  corporation." 

b.  Service  on  foreign  corporations.— By  laws  1855,  ch.  279,  p.  470,  it  is 
enacted  as  foUows:  (§  1,)  "  Every  insurance  and  other  corporation  created  by 
the  laws  of  any  other  State,  doing  business  in  this  State,  shall,  within  thirty 
days  after  the  passage  of  this  act,  designate  some  person  residing  in  each 
county  where  such  corporation  transacts  business,  on  whom  process  issued  by 
authority  of,  or  under  any  law  of  this  State,  may  be  served,  and  within  the 
time  aforesaid  shall  file  such  designation  in  the  office  of  the  secretary  of  state ; 
and  a  copy  of  such  designation,  duly  certified  by  said  officer,  shall  be  evidence 
of  such  appointment ;  and  it  shall  be  lawful  to  serve  on  such  person  so  dcsis'- 
nated,  any  process  issued  as  aforesaid ;  such  service  shall  be  made  on  suck 
person,  in  such  manner  as  shall  be  prescribed  in  case  of  service  required  to  be 
made  on  any  rerident  of  this  State,  and  such  service  shall  be  deemed  a  valid 
service  threof.  (§  2.)  In  all  cases  where  such  designation  shall  not  be  made 
as  aforesaid,  and  such  foreign  corporation  cannot  be  served  with  such  process 
according  to  the  present  provisions  of  law,  it  shall  be  lawful  to  serve  such  pro- 
cess on  any  person  who  shall  be  found  within  this  State  acting  as  the  agent  of 
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said  corporation,  or  doing  business  for  them.  (§  3.)  Service  made  in  accordance 
with  any  proyision  of  this  act  shall  be  t^  effectual  as  if  made  in  the  form  and  man- 
ner required  by  law,  and  shall  be  deemed  a  full  compliance  \^th  any  statute 
requiring  personal  or  other  service  to  be  made.  (§  4.)  The  term  process  in 
this  act,  shall  be  held  and  deemed  to  include  any  writ,  summons,  or  order 
whereby  any  action,  suit,  or  proceeding  shall  be  commenced,  or  which  shall 
be  issued  in  or  upon  any  action,  suit,  or  proceeding,  by  any  court,  officer,  or 
magistrate."  This  statute  does  not  operate  to  give  the  court  jurisdiction  of 
cases  not  included  in  section  184  and  427  of  the  code  (Oumberkind  Goal  Co.  t. 
Sherman,  8  Abb.  243). 

a.  Service  on  Corporation  of  New  Tork. — All  process  and  papers  foi*  the 
commencement  of  actions  and  legal  proceedings  against  the  corporation  of 
the  city  of  New  York,  shall  be  served  either  on  the  Mayor,  Comptroller,  or 
the  counsel  to  the  corporation  (Laws  1860,  ch.  379,  §  4). 

h.  Service  on  eupervieoiB. — In  all  legal  proceedings  against  the  board  of 
supervisors,  the  first  process,  and  all  other  proceedings  requiring  to  be  served, 
shall  be  served  on  the  chairman  or  clerk  of  the  board  (1  K.  S.  8$4,  §  8). 

Note  to  mbdimnon  1. 

c.  Service  on  oorporationB. — A  managing  agent  is  one  whose  agency  ex- 
tends to  all  the  business  of  the  corporation  pBrewster  y.  Mtchigan  Otntral  B. 
B.  Co.,  a  How.  188).  A  baggage-master  {Flynn  v.  Eud»n  Buffer  R  R  Co.,  6 
id.  808),  or  one  who  merely  sells  tickets  is  not  to  be  deemed  a  managing  agent 
on  whom  service  of  process  may  be  made  (Doty  v.  Michigan  Central  R  R  Co., 
8  Abb.  427).  A  person  acting  under  a  ^wer  of  attorney  for  an  insurance 
company,  located  elsewhere,  and  authorized  to  effect  insurance,  was  held  to 
be  a  managing  agent  {Bain  v.  Globe  Ins.  Co.,  9  How.  448).  Where  it  is  uncer- 
tain whether  or  not  the  party  served  is  or  is  not  a  managing  azent  of  the  de- 
fendant, the  burden  is  on  the  defendant  to  show  the  relation  to  it  of  the  party 
served,  and  that  he  is  not  a  managing  a^nt  (Donadi  v.  Jf.  T.  State  Mut.  Ins. 
Co.,  2  £.  D.  Smith,  619).  The  provision  in  this  section  is  a  substitute  for  the 
service  by  publication  {Bates  v.  New  Orleans,  dte ;  Railroad  Co.,  4  Abb.  77 ;  13 
How.  516).  In  an  action  against  a  foreign  corporation,  the  rejplarit^  of  the 
service  does  not  depend  upoQ  proof  being  previously^  made  of  the  &cts,  the 
existence  of  which  is  necessary  to  give  the  court  jurisdiction  of  the  action. 
The  code  nowhere  requires  such  proof  to  be  made,  pr  that  any  evidence  shall 
be  nven  in  relation  to  such  facts.  But  if  the  defendant  objects  that  it  is  not 
witnin  this  provision  and  section  427,  then,  to  sustain  the  service,  the  plaintiff 
must  show  that  the  facts  exist  which  render  a  service  as  prescribed  by  this 
section  proper.  (Id.) 

d.  In  makinff  service  on  a  corporation  where  there  are  two  parties  who 
make  adverse  claim  to  be  officers  of  such  corporation,  the  proper  person  to  be 
served  is  the  officer  defcusto,  the  one  having  possession  (Biman  v.  Metho.  Soe. 
in  New  Yvrk,  4  Abb.  424). 

e.  On  a  motion  to  set  aside  a  Judgment  taken  by  deikult  against  a  corpora- 
tion, on  the  ground,  amongst  others,  that  there  was  no  legal  evidence  of  the 
service  of  the  summons,  the  service  was,  as  alleged,  on  the  managing  agent  oi 
the  defendants,  the  only  proof  of  such  service  being  an  alleged  admission  sub- 
scribed bj]  such  agent,  without  anything  to  verify  such  signature, — held  that 
it  was  an  irregularity  which  should  have  been  taken  advantage  of  promptly 
and  at  the^r«^  opportunity ;  and  that,  not  having  been  done,  the  plamtiff  was 
allowed  to  file,  nunc  pro  tune,  an  affidavit  verifying  the  signature  of  the  agent 
to  the  admission,  and  the  motion  to  set  aside  the  proceedings  was  denied 
(Jones  V.  U.  S.  Slate  Comp.,  16  How.  129).  The  service  must  be  on  some  one  of 
the  officers  named  (Arken  v.  Qtiartz  Bock,  dtc.,  Comp.,  6  CaL  R  186). 

/.  Canae  of  action — ^WTiere  it  arises. — ^Where  a  railroad  company,  char- 
tered bv  the  State  of  Vermont,  by  its  president,  drew  a  bill  of  exchange  in  the 
State  or  Vermont,  payable  in  New  York,  and  drawn  upon  J.  W.  B,,  &e  treas- 
urer of  the  said  company  in  Boston,  and  accepted  and  endorsed  in  Boston  by 
J.  W.  B.  as  treasurer  of  said  company,  and  by  the  said  J.  W.  B.  sold  to  the 
Bank  of  Commerce  in  Boston ;  the  bill  on  maturity  was  presented  for  pay- 
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ment  in  New  York,  and  was  there  protested  for  non-payment,— held  that  the 
cause*  of  action  arose  in  this  State  {Bank  qf  Commerce  y.  TTotA.  and,  BuUand  B. 
R  Cd.,  10  How.  1 ;  Ckmn,  MuU  Ins.  Co.  v.  Cleveland  R  R,  Co.,  23  How.  180 ; 
26  How.  226).  Where  a  loan  is  made  by  one  non-resident  to  another^  out  of 
this  State,  and  secured  by  a  draft  drawn  upon  a  person  residing  within  this 
State,  the  cause  of  action  cannot  be  said  to  have  arisen  withia  this  State  ( West- 
em  Bank  y.  /?%  Bank  of  Cohmbus^  7  How.  288).  Where  a  contract  is  made 
at  one  place  and  is  to  be  performed  at  anotho^  the  cause  of  action  upon  such 
contract  arises  at  the  latterjplace  {BurekU  v.  Mckhart,  8  Corns.  132 ;  see  Story, 
Conflict  of  Laws,  g  817).  Where  does  a  cause  of  action  arise  discussed  ifium- 
herland  Coal  Co.  y.  Sharmany  8  Abb.  249 ;  Campbell  y.  Proprietors  qf  ChampUun 
&  R,  18  How.  412). 

b.  A  cause  of  action  is  the  right  a  party  has  to  institute  and  cany  through  a 
proceeding  (Me^  y.  Van  CoOem,  28  Barb.  231). 

Ifbte  to  rnibd.  8. 

€.  Aoti(»]s  against  Innatios. — ^The  proyision  for  seryice  of  the  summons  on 
a  lunatic,  does  not  dispense  with  the  rule  of  law  forbidding  an  action  against 
one  judicially  declared  a  lunatic,  unless  by  leaye  of  the  court  (SowrhiUy.  Dick- 
Am,  5  How.  109 ;  see  note  to  section  118,  p.  118/,  ante.)  And  where,  in  July, 
1848,  A  was  Judicially  declared  a  lunatic,  and  a  committee  of  his  person  and 
estate  duly  appointed,  and  on  the  18th  of  Noyember,  1849,  the  proceedings  in 
lunacy  bemg  still  in  force,  an  action  for  a  money  demand  was  brought  against 
the  lunatic  without  any  leaye  of  the  court  for  that  purpose  obtained,  and  the 
summons  and  complaint  were  seryed  on  the  defendant,  and  also  on  the  com- 
mittee, in  pursuance  of  the  Sdsubdiyision  of  this  section,— 4he  court,  on  mo- 
tion of  the  committee,  set  the  compl^nt  aside  {Sternburg  y.  8ehi>olorqft,  2  Barb. 
153).  The  proper  course  for  a  party  who  has  a  claim  against  a  lunatic  or  his 
estate,  after  office  found,  is  to  apply  to  the  supreme  court  by  petition  for  the 
payment  of  the  debt,  or  for  leaye  to  bring  a  suit  for  the  purpose  of  establishing 
the  chum  {8of)erhm  y.  Dixon,  5  How.  109 ;  Crippen  y.  CuUcer,  13  Barb.  424).  If 
the  court  is  satisfied  that  the  debt  is  justly  due,  the  comndttee  will  be  oraered 
to  pay  it  out  of  the  estate ;  or,  if  the  claim  is  doubtfhl,  the  court  will  either 
haye  It  settled  by  a  reference,  or  nve  the  claimant  permission  to  establish  his 
claim  by  an  action  {Re  Bopper,  6  raige,  489 ;  WiBiams  y.  Cameron,  26  Barb. 
172).  An  action  against  the  lunatic,  commenced  without  the  permission  of 
the  court,  would  be  restrained  (Re  Heller,  8  Paige,  199 ;  but  see  Robertson  y. 
Lain,  19  Wend.  650).  A  judgment  in  an  action  commenced  without  such 
leaye,  woidd  be  of  no  ayail  {Clark  y.  Dunham,  4  Denio,  262 ;  Heller's  case,  3 
Paige,  201).  It  may  be  set  aside  on  motion  or  by  an  action  {Demilt  y.  Leonard^ 
11  Abb.  252 ;  19  How.  140).  Such  a  judgment  is  not  yoid  {Sternberg  y.  School' 
crajt,  2  Bsjb.  ISS  \  ajid  aee  Ofistoold  Y.  Miller,  15  id.  650). 

d.  Seryice  of  a  summons  on  an  insane  person  who  has  no  committee,  must 
be  by  a  personal  seryice  on  such  person  {EeBer  y.  HeUer,  1  Code  Bep.  N.  S. 
809 ;  6  How.  194). 

Note  to  subd.  4. 

e.  "What  la  a  snffielent  peraooal  service. — When  the  summons  in  an  action 
is  not  legally  seryed,  the  court  has  no  jurisdiction  of  the  defendant,  and  in 
such  case  all  proceedings  based  on  the  pretended  seryice  are  yoid.  The  ob- 
ject of  the  summons  is  to  giye  the  defendant  an  authentic  and  &ir  notice  that 
an  action  has  been  commenced,  and  to  notify  him  of  the  time  allowed  to  pre- 
pare and  interpose  a  defence ;  and  when  so  notified,  he  is  entitled,  in  cases  that 
may  require  it,  to  apply  to  the  court  for  any  additional  time  that  may  be  ne- 
ceesaiy  for  that  purpose ;  and  &nj  trick  or  device  that  depriyes  the  defendant 
of  these  just  and  reasonable  provisions,  is  a  fraud  upon  the  spirit  and  intent  of 
the  statute,  and  on  the  rights  of  the  party.  Putting  the  defendant  in  the  un- 
known possession  of  a  summons  disguised  or  enveloped,  so  as  to  conceal  from 
him  the  knowledge  which  it  was  the  intent  of  the  law  should  be  communi- 
cated, is  not  a  good  service ;  and  the  subsequent  discoyery  by  the  defendant, 
upon  whom  such  an  attempted  seryice  is  made,  of  the  contents  of  the  sum- 
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mons,  is  not  to  be  deemed  ft  good  serrioe,  if  the  defendant  is  beyond  the  limits 
of  the  State  when  he  makes  such  discoyery.  The  neslect  of  the  defendant  to 
make  such  motion  immediately  on  his  retnm  to  this  State,  could  not  be 
deemed  to  giye  the  court  Jurisdiction  (BuUdey  y.  BidkleVy  6  Abb.  807). 

a.  In  an  action  in  which  the  defendant  was  proceeded  against  as  an  abscond- 
ing debtor,  by  attachment,  and  in  wliich  the  publication  of  the  summons  had 
been  commenced,  the  defendant,  during  the  time  of  publication  of  the  sum- 
mons, called  at  the  office  of  the  plaintin's  attorney,  and  inquired  the  amount 
of  the  plaintifTs  claim.  The  plaintiff's  attorney  handed  him  copies  of  the 
summons  and  complaint,  saying,  "  There  is  a  copy  of  tlie  summons  and  com- 
plaint for  you,  in  which  is  contained  the  whole  amount  of  the  claim.*'  The 
defendant  took  the  papers  and  read  them,  and  laid  them  down  on  a  desk,  &nd 
started  to  go  away ;  the  plaintiffs  attorney  requested  him  to  take  them  with 
him,  but  tne  defendant  replied  he  did  not  want  them,  and  left  without  them ; 
held  not  a  sufficient  personal  service  {Niles  y.  Vanderzee,  14  How.  547).  "  Ser- 
vice means,  serving  the  defendant  with  a  copy  of  the  process,  and  showing 
him  the  original  irhe  desires  it"  {AlcUrdon  B,  Goggs  v.  HujiUngtower^  12  M.  £ 
W.  502 ;  dted  WiUiaiM  v.  Van  VaUcenburgh,  16  How.  152).  And  the  copy 
summons  must  be  delivered  to  and  left  with  the  defendant  (Rule  18).  And  a 
mere  manual  delivery  of  the  summons  is  not  good  service,  unless  the  sum- 
mons be  left  with  the  defendant  Thus,  where  a  defendant  was  served  with  a 
copy  simimons,  and  after  reading  or  examining  the  same,  voluntarily  handed 
it  back  to  the  person  who  had  served  it,  and  such  person  received  it  back 
without  informing  the  defendant  that  he  had  a  right  to  retain  same,  and  the 
plaintiff  afterwards  entered  up  judgment  for  default  of  an  answer,  the  court, 
on  the  defendant's  motion,  set  aside  the  Judgment  with  costs  (Beekman  v.  OuU 
ier,  2  Code  Rep.  61).  And  see  note  to  section  188.  Where  the  defendant  re- 
fuses to  accept  the  summons,  service  may  be  made  on  him  by  **  laying  it  down 
at  any  appropriate  place  in  his  presence."  Effecting  a  service  by  forcibly 
thrusting  the  paper  upon  the  person  of  the  defendant,  is  improper,  and  where 
service  was  so  effected,  the  court  will  set  it  and  all  subsequent  proceedings 
aside  {Davison  v.  Bakery  24  How.  80).  Where,  however,  a  defendant  refused  to 
receive  aprocess,  it  was  held  that  laying  it  on  his  shoulder  was  good  service 
(Bell  V.  Vineeni,  7  D.  «&  R  288). 

b.  Place  of  service. — ^The  service  of  the  summons  must,  except  in  the  cases 
provided  for  in  §185,  be  within  the  territorial  Jurisdiction  of  the  court  {Liteh- 
field  V.  BunoeUjO  How.  841).  But  in  the  superior  court  of  the  city  of  New 
York  (P&rter  y.  Lord^  4  Abb.  48 ;  4  Duer,  682\  Bosworth,  J.,  with  Ae  concur- 
rence of  all  the  Justices  of  that  court,  held  that  in  all  actions  in  which  that 
court  has  Jurisdiction  by  subd.  1  of  g  83  of  the  code,  and  in  an  action  against 
several  personsjointly  liable  on  contract,  when  one  of  them  resides  in  the 
city  of  New  York,  the  summons  may  be  served  in  any  county  of  the  State ; 
and  that  it  is  only  in  those  actions  of  which  Jurisdiction  is  acquired  by  the 
fact  of  the  personal  service  of  the  summons  on  all  the  defendants  within  the 
city  of  New  York  that  service  of  the  summons  out  of  the  citjr  of  New  York  is 
unauthorized  and  invalid.  In  that  case  the  action  was  against  L.  and  D.  as 
joint  debtors.  L.  resided  in  New  York  city,  and  was  there  served  with  the 
summons.  D.  resided  in  Kings  county,  and  was  there  served.  D.  moved  to 
set  aside  such  service.  The  motion  was  denied.  If  this  decision  is  correct, 
the  same  rule  will  hold  good  as  to  the  court  of  common  pleas  for  the  city  and 
county  of  New  YorlL  Process  may  be  served  on  board  a  British  man-of-war 
lying  within  the  jurisdiction  of  the  court  (1  Opin.  Atty.  Gen'l.  87). 

c.  Time  of  service. — Se.rvice  of  summons  on  a  Sunday  would  be  void  (Field 
v.  Park,  20  Johns.  140;  and  see  8  Barb.  887) ;  but,  tembU,  it  may  be  served  at 
any  hour  of  the  day  or  night.  In  this  respect  there  is  a  distinction  between 
services  of  notices  and  of  process  {Priddee  v.  Gooper,  1  Bing.  06 ;  Upton  v.  ifo 
Kerme,  1  D.  &  R  172 ;  Weyhum  y.  Ifeale,  2  Burr.  818 ;  see  post,  note  to  §  408) 
Process  cannot  be  served  on  Saturday  on  persons  who  observe  that  day  as  a 
sabbath  (Laws  1889,  ch.  867,  repealed  Laws  1847,  ch.  849 ;  Hastings  v.  Farmer 
4  Coma  296).  The  fact  that  process  was  served  on  Sunday  does  not  render 
the  judgment  wid  (Murks  y.  Wilson,  11  Abb.  87). 
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A,  Sarvio*  on  eleotloii  day.— Seryice  of  a  summons  on  an  elector  on  an 
election  day,  is  a  yoid  service  {Meekt  v.  Naxon,  1  Abb.  280 ;  S.  C.  sub  nam, 
Wedtt  ▼.  Noaoon^  11  How.  189 ;  Hastings  v.  Farmer,  4  Coma.  296 ;  Bieree  v. 
Smithy  2  Abb.  411).  It  being  provided  by  statute :  Whenever  an  election  sliall 
be  held  in  any  city  or  town  pursuant  to  this  chapter  (Laws  1842,  cIl  130),  no 
civil  process  or  proceeding  in  the  nature  of  civil  process,  shall  be  served  on 
any  elector  entitled  to  vote  in  such  city  or  town  on  the  day  on  which  such 
election  shall  be  held.  It  was  in  one  case  adjudged  that  the  provision  for- 
bidding service  of  civil  process  on  the  day  of  a  general  or  special  election  did 
not  apply  to  charter  decHons;  nor  did  the  charter  of  New  York,  forbidding  the 
service  of  civil  process  on  any  of  its  electors  during  the  charter  election,  ex- 
tend to  an  imnnction  or  subpoena,  but  only  to  process  causmg  duress  {yfTheder 
Y.  BarOetL,  1  Edw.  Gh.  R  823 ;  but  see  what  is  said  of  that  case  in  Meeks  v. 
iVosEon,  supra;  see,  however,  Be  ICleetion  Law,  7  Hill,  194). 

h.  Service  on  day  of  town  meetins^ — **  Whenever  a  town  meeting  shall  be 
held  in  any  town,  no  dvii  process  shall  be  served  in  such  town  on  any  elector 
entitled  to  vote  therein  on  any  day  during  which  such  town  meeting  shall  be 
held*"  (1  R  a  342,  §  10). 

e.  Fraud  in  Bervice. — The  courts  will  not  sanction  any  attempt  by  fraud  or 
ndsrepresentation  to  bring  a  par^  within  the  Jurisdiction  ifiarpeni&r  v.  Spoonery 
2  Sand.  717;  2  Code  R  140;  3  mT.  23;  Ghmpeiy,  dimanson,  8  Abb.  474);  thus, 
where  by  a  fiilse  statement  made  for  the  purpose,  a  defenaant  was  induced  to 
come  to  the  city  of  New  York,  and  was  there  served  with  process,  it  was  held 
to  be  irregular.    {Id.) 

d.  Service  on  hnabend  and  wifa — ^Where  the  action  is  against  husband 
and  wife,  service  on  the  husband  alone  will  be  good  service  on  both,  unless 
rdief  be  asked  out  of  the  separate  estate  of  the  wife,  in  which  case  she  must 
be  served  (Eckerson  v.  VoUmeTf  11  How.  42). 

«.  Bervice  on  the  people. — ^In  a  suit  against  a  State,  the  service  of.  process 
on  the  governor,  or  diief  executive  magistrate,  and  on  the  attorney-general  of 
the  State,  is  a  regular  service  {OhuhoiiSe  Exors,  v.  State  cf  Georgia^  8  Peters* 
Cond.  Rep.  51 ;  2  Dallas'  Hep.  419). 

/  Service  on  a  witneea.— A  resident  of  another  State  coming  to  this  State 
to  be  examined  as  a  witness  in  an  actiou  to  be  tried  here,  and  attending  iu 
good  &ith  for  that  purpose  only,  is  exempt  from  the  service  of  a  summons 
upon  him  (See  Seaoer  v.  Bobinson,  8  Duer,  822) ;  and  the  exemption  extends  to 
a  non-resident  party  to  the  action,  who  comes  into  this  State  only  for  the  pur- 
pose of  being  a  witness  in  an  action  to  be  tried  here  {MerriU  y.  George,  23 
How.  331). 

a  Defective  service^— A  defect  in  the  service  is  to  be  cured  by  motion ;  it 
affords  no  ground  for  demurrer  or  answer  (Nones  y.  Hope  Jfui  Ins,  Co,,  8 
Barb.  541). 

See  note  to  section  138,iMit 


§  135.  [114.]  (Am'd  1849,  1851,  1858,  1860.)  Sermoe  hy 
pvhliocUton.    Form,  cf  summons. 

Where  the  person  on  whom  the  service  of  the  sammons  is  to 
be  made  cannot,  after  doe  diligence,  be  fonnd  within  the  State, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court,  or  a  jndge  thereof,  or  of  the  county  judge  of  the  county 
where  the  trial  is  to  be  had,  and  it  in  like  manner  appears  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  proper  party 
to  an  action  relating  to  real  property  in  this  State,  such  court 
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or  jadge  may  grant  an  order  that  the  service  be  made  bj  the 
pablication  of  a  summons,  in  either  of  the  following  cases : — 

1.  Where  the  defendant  is  a  foreign  corporation,  has  prop- 
erty within  the  State,  or  the  cause  of  action  arose  therein : 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defrand  his  creditors,  or  to 

avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent : 

3«  Where  he  is  not  a  resident  of  this  State,  but  has  prop- 
erty therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action : 

4.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  this  State,  and  the  defendant  has,  or  claims,  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the  relief  demaded 
consists  wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein : 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by 
law : 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  not  less  than  once  a  week  for  six  weeks. 
In  case  of  publication,  the  court  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post-office,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  unless  it  appear  that  such  residence  is  nei- 
ther known  to  the  party  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  When  publica- 
tion is  ordered,  personal  service  of  a  copy  of  the  summons  and 
complaint,  out  of  the  State,  is  equivalent  to  publication  and 
deposit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown  at 
any  time  before  judgment,  must  be  allowed  to  defend  the  ac- 
tion ;  and,  except  in  an  action  for  divorce,  the  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may  in  like 
manner,  upon  good  cause  shown,  be  allowed  to  defend  after 
judgment,  or  at  any  time  within  one  year  after  notice  thereof, 
.and  within  seven  years  after  its  rendition,  on  such  tenns  as 
may  be  just;  and  if  the  defence  be  successful,  and  the  judg- 
ment, or  any  part  thereof,  have  been  collected,  or  otherwise 
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enforced,  snch  restitution  may  thereupon  be  compelled  as  the 
conrt  directs ;  but  the  title  to  property  sold  under  such  judg* 
meut  to  a  purchaser  in  good  faith  shall  not  be  thereby  affected. 
And  in  all  cases  where  publication  is  made,  the  complaint 
must  be  first  filed,  and  the  summons,  as  published,  must  stato 
the  time  and  place  of  such  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  al- 
ready instituted,  or  hereafter  to  be  instituted,  if  any  party,  or 
parties,  having  any  interest  in  or  lien  upon  such  mortgaged 
premises,  are  unknown  to  the  plaintiff,  and  the  residence  of 
such  party  or  parties  cannot,  with  reasonable  diligence,  be  as* 
eertained  by  him,  and  such  fact  shall  be  made  to  appear,  by 
affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to  the  county 
judge  of  the  county  where  the  trial  is  to  be  had,  such  courts 
justice,  or  county  judge,  may  grant  an  order  that  the  sum- 
mons be  served  on  such  unknown  party  or  parties  by  publish- 
ing the  same  for  six  weeks,  once  in  each  week  successively,  in 
the  State  paper,  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  which  publication  shall  be 
equivalent  to  a  personal  service  on  such  unknown  party  or 
parties. 

€L  Other  pcovlaioni  of  law  as  to  sabstitiited  servioe. — By  laws  1858,  p^ 
074,  it  is  enacted  that "  whenerer  it  shall  satisfkctorily  appear  to  any  court, 
or  any  j  udge  of  the  supreme  court,  or  any  county  Judge,  hy  the  return  or  affidavit 
of  any  sheriff,  deputy  ^eriff  or  constable,  authorized  to  serve  or  execute  any 
process  or  paper  for  the  commencement  or  in  the  prosecution  of  any  action 
or  proceedmg,  that  proper  and  diligent  effort  has  been  made  to  serve  any  such 
process  or  paper  on  any  defendant  in  any  such  action,  residing  in  this  State, 
and  that  such  defendant  cannot  be  found,  or  if  found,  avoids,  or  evades  such 
service,  so  that  the  same  cannot  be  nutde  personally,  by  such  proper  diligence 
and  effort, — such  court  or  Judge  may,  by  order,  direct  the  service  of  any  sum- 
mons, subpoena,  order,  notice  or  other  process  or  paper  to  be  made  by  leaving 
a  copy  thereof  at  the  reridence  of  the  person  to  be  served,  with  some  person 
of  proper  age,  if  admittance  can  be  obtained,  and  such  proper  person  found 
who  will  receive  the  same ;  and  if  admittance  cannot  be  obtamed,  or  any  such 
proper  person  found,  who  will  receive  the  same,  b^  affixing  the  same  to  the 
outer  or  other  door  of  said  residence,  and  by  puttmg  anotner  copy  thereof, 
properly  folded  or  enveloped,  and  directed  to  the  person  to  be  served  at  his 
place  of  residence,  into  the  post-pfflce  in  the  town  or  city  where  such  defend- 
ant resides,  and  payine  the  postage  thereon.  On  filing  with  the  clerk  of  the 
county  where  such  demndant  resiaes,  or  the  county  in  which  the  complaint  in 
any  such  action  is  by  law  to  be  filed,  an  affidavit  showing  service  according  to 
such  order,  such  summons,  subpoena,  order,  notice,  or  otner  process  or  pape^ 
shall  be  deemed  served,  and  the  same  proceedings  may  be  taken  thereon  as  if 
the  same  had  been  served  by  delivery  to  such  defendimt  personally,  or  other- 
wise, as  by  law  now  required ;  but  the  court  mav,  upon  any  application  by 
them  deemed  reasonable,  at  any  time  permit  any  defendant  to  appear  and  de- 
fend, or  have  such  other  relief  in  any  action  or  proceeding  founded  on  any 
such  service,  as  the  nature  of  the  case  may  require.'*. 
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a.  The  proTisions  of  this  statute  only  i^ply  to  caaes  where  the  defendant 
cannot  be  found  either  in  or  out  of  the  Btate,  or,  being  found,  ayoids  or  eyadea 
personal  seryice  {OoUmb  y.  CkmpflM,  9  How.  519 ;  Fhot  y.  Harrii,  %  Abb.  454) ; 
therefore  where  upon  an  affldayit  that  the  defendant  was  a  resident  of  tliis  State, 
but  that  he  was  then  in  the  State  of  Ohio,  and  not  expected  back  that  summer, 
except  on  a  yirit,  an  order  was  made  for  substituted  seryice  under  this  stat- 
ute, the  court  on  motion  set  aside  such  order  as  not  wairanted  by  the  statute 
{GdUru  y.  Cam^pfleld^  supra, ;  see  J<me8  y.  Derby^  1  Abb.  458).  An  order  made 
under  this  statute  should  direct  the  substituted  seryice  to  be  made  in  manner 
prescribed ;  and  if  it  direct  any  other  mode  of  seryice,  the  order  will  be  irre- 
gular {Fbot  y.  EarnSy  w^mL) 
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ft.  Statute  to  be  strictly  pnxsned. — ^The  requirements  of  the  statute  must 
be  strictly  pursued  and  fiilly  complied  with  in  order  to  confer  Jurisdio* 
tion  (HaUeU  y.  Righten,  13  How.  43 ;  Brisbane  y.  Peabody,  8  m2.  109 ;  KendaU  y. 
Washlnim,  14  kl.  880 ;  Titus  y.  BeyUa,  16  u2.  871 ;  Cook  y.  Farrm,  34  Barb.  95; 
12  Abb.  359 ;  11  Ml  40 ;  Wintman  y.  Warlman,  17  Abb.  66).  An  order  for 
publication,  and  all  proceedings  founded  thereupon  are  aosolute  nullities, 
unless  the  case  is  in  fact  within  one  of  the  flye  subdiyisions  of  this  section.  It 
is  not  sufficient  that  the  affidayit  on  which  the  order  is  made  states  the  case 
to  be  within  one  of  these  subdiyisions,  nor  that  the  Judge  making  the  order  is 
satisfied  the  case  is  within  one  of  these  subdiyisions  {jFHsks  y.  Andarson,  38 
Barb.  71 ;  12  Abb.  8).  Before  a  judge  can  make  an  order  under  this  statute 
he  must  be  satisfied  that  the  aefendant  sought  to  be  seryed  resides  in  this 
State  and  cannot  be  seryed,  being  satisfied  he  makes  the  order,  and  that  order 
decides  on  the  sufficiency  of  the  fects  shown  to  confer  jurisdiction,  and  the 
order  cannot  be  questioned  collaterally  (CoUins  y.  Ryan^  32  Barb.  647 ;  Roehs 
T.  Ward^  7  How.  416).  But  where  there  is  a  total  absence  of  proof  as  to  the 
fects  necessary  to  confer  jurisdiction,  the  order  for  publication  and  all  proceed- 
ings founded  upon  it  are  absolutely  yoid  {Toiosley  y.  MeDtmald^  32  Barb.  604). 

c.  To  obtain  an  order  in  a  case  proyided  for  by  subd.  1,  it  must  be  proyed 
to  the  officer  who  is  to  make  the  order  that  the  person  to  be  served  (not  the  de- 
fendant) cannot,  after  due  diligence,  be  found  in  the  State  {HuHbut  y.  Hope 
Mut.  Ins.  Co.,  4  How.  278 ;  Woriman  v.  W&rtman,  17  Abb,  66 ;  Irving  Saving^ 
IngUtuUon  y.  Hardman.  17  Abb.  67,  note) ;  and  the  affidayit  should  mention 
the  name  of  the  State  in  which  the  defendants  are  incorporated  (1  Barb.  Ch. 
Pr.96). 

dL  On  a  motion  under  subdiylsion  2,  it  appeared  that  although  the  defend- 
ant could  be  found  and  was  not  concealed,  yet  the  sheriff,  although  he  used 
due  diligence,  could  not  serye  the  summons  on  the  defendant,  it  was  held  not 
within  this  subdivision  (Van  Rensselearv.  Dunbar^  4  How.  151).  Such  a  case 
is  now  provided  for  by  the  law  of  1853,  supra.  Property  temporarily  brought 
into  the  State,  will  not  satisfjr  this  subdiylsion  ;  thus,  where  the  only  property 
which  the  defendant,  a  non-resident,  had  within  the  State,  and  on  which  the 
affidavit  for  the  order  of  publication  was  based,  consisted  of  a  team,  driven 
into  the  State  merehr  for  the  purpose  of  removing  lumber,  the  plaintiff  after 
obtaining  an  order  K>r  publication,  served  the  summons  personally  out  of  the 
State,  and  defendant  not  answering,  the  plaintiff  took  Judgment  for  want  of 
an  answer, — such  judgment  was  set  aside  on  the  ground  that  defendant  had 
no  property  within  the  State  within  the  meaning  of  the  statute,  and  the  court 
had  acquired  no  Jurisdiction  of  the  action  {Haight  y.  Husted,  4  Abb.  348 :  affirm- 
ed, 5  id.  170). 

e.  The  court  cannot  amend  any  preceding  to  confer  Jurisdiction  (HaUeU  y. 
RighterSy  13  How.  43) ;  nor  acquire  jurisdiction  by  prooi  of  the  necessary  fects 
nuryypro  tunc  {Wortman  v.  Wortman,  17  Abb.  67). 

/.  See  Supreme  Court  Rule  25. 

g.  Where,  after  an  order  for  service  by  publication,  Judgment  was  entered 
by  the  clerk,  and  it  appeared  on  the  fece  of  the  record  that  there  had  not  been 
a  six  weeks'  publication  of  the  summons,  and  there  was  no  proof  of  a  deposit 
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of  copies  of  the  sammons  and  complaint  in  tlie  poet-office,  nor  of  personal 
service  out  of  the  State,  nor  did  the  record  f  oT.tain  the  affidavit  on  which  the 
Older  for  service  was  granted, — ^it  was  he.d  that  the  record  did  not  show  juris- 
diction of  the  person,  and  the  judgment  was  set  aside  {HaQett  y.  JEUghlen^ 
tupru).    See  note  to  section  246,  post. 

a.  Service  oat  of  the  Stata — There  can  be  no  valid  service  of  a  summons 
out  of  the  State,  unless  after  an  order  for  publication  (FUke  v.  Anderson,  88 
Barb.  751  Without  a  valid  order  for  publication,  the  service  out  of  the  State 
has  no  effect,  and  the  court  has  no  Jurisdiction  {LUchftM  v.  Burweily  6  How. 
841 ;  1  Code  Rep.  K  S.  43 ;  MarnU  v.  KmbaU,  4  Abb.  852).  Acceptance  of 
service  out  of  the  State  would  not  confer  jurisdiction  (id)  imleas  followed  by 
an  appearance  in  the  action. 

6.  Defendant  not  fbuDd^— It  Ib  supposed  that  this  section  does  not  authorize 
an  order  for  the  publication  against  a  defendant  who  cannot  be  found  (except 
in  the  cases  provided  for  b^  the  amendment  of  1860),  and  whose  last  known 
place  of  residence  was  within  this  State,  but  whose  residence  cannot  at  the 
time  be  atx»rtained  {CUm  v.  Van  BeuseUy  6  How.  157^,  and  that  under  such 
circumstance*  ihe  proceeding  may  be  by  i)etition  unaer  the  provision  of  the 
Revised  Sututes  (2  K.  &  186,  as  amended  by  Laws  of  1842,  p.  868).  The  pro* 
vision  referred  to  is  supposed  to  be  retained  in  force,  and  made  applicable,  by 
the  868th  section  of  the  code  {OIobs  v.  Van  HevMUy  aupra,) 

•  

c.  The  affidavit. — ^An  affidavit  to  obtain  an  order  for  service  of  a  summons 
by  publication  must  show  the  residence  of  the  defendant  or  that  it  is  neither 
Imown  to  the  plaintiflf  nor  can  with  reasonable  diligence  be  ascettained  by 
hhn  (HtfoU  V.  Wagenright,  18  How,  248 ;  Oook  v.  Farren,  34  Barb.  95 ;  12  Abb. 
859;  11  ul  40).  [The  affidavit  of  ineffectual  endeavors  to  serve  a  defendant 
should  be  made  by  some  person  other  than  the  plaintiff]  An  affidavit  show- 
ing that  the  defendant  is  a  resident  of  the  State,  and  that  deponent  is  informed 
he  is  absent  from  the  State,  and  that  he  believes  he  is  absent  for  the  purpose 
of  defrauding  his  creeditors,  without  showing  grounds  for  that  belief,  is  in- 
sufficient, and  an  order  granted  on  such  an  aftldavit  is  irregular,  and  it  and 
all  subsequent  proceedings  will  be  set  aside  on  motion  (Warren  v.  Tiffany,  9 
Abb.  66 ;  17  How.  106).  But  an  affidavit  on  information  and  belief  of  the  non- 
residence  of  the  defendant;  was  held  sufficient  (Van  Wtfck  v.  Hardy,  11  Abb. 
474 ;  20  How.  222). 

d  An  order  under  subdivision  8  was  made  on  an  affidavit  that  the  defend- 
ant had  "  property  within  the  State  of  Tew  York,  as  deponent  has  been  inform" 
0d  and  beheves"  The  court  on  motion  set  aside  the  order ;  and  per  Parker,  J. : 
**  The  affidavit  is  defective  in  not  shovnng  that  the  defendant  has  property 
within  the  State  of  New  York.  It  is  not  enough  to  state  this  on  information 
and  belief  That  is  no  proof  of  the  fiict ;  a  person  may  give  such  testimony 
who  has  no  personal  knowledge  on  the  subject.  Mere  hearsay  and  belief 
found^  on  it,  are  not  evidence  "  (Ewrtson  v.  ihmas,  5  How.  46).  Where  an 
affidavit  states  the  belief  of  the  deponent  that  the  defendant  keeps  out  of  the 
way  to  avoid  personal  service,  the  utcts  on  which  such  belief  is  ^rounded  must 
be  stated,  and  the  court  must  be  satisfied  that  the  belief  is  well  founded  (CM' 
kin  V.  BedffoU,  1  Cr.  &  J.  401). 

e.  An  affidavit  which  stated  "  that  G.  D.  and  J.  D.  reride  in  the  State  of 
California,  but  their  present  place  of  residence  therein,  deponent  is  unable  to 
state,"  is  not  sufficient ;  it  does  not  show  that  the  residence  could  not  be  ascer- 
tamed  '*  with  reasonable  diligence"  (Oook  v.  Farren,  84  Barb.  95 ;  12  Abb.  859 ; 
11  id,  40). 

f.  When  the  application  is  under  subd.  2,  the  affidavit  besides  showing  the 
existence  of  a  cause  of  action,  and  that  the  defendant  cannot  after  due  diligence 
be  found  within  the  State,  must  also  show  that  being  a  resident  of  the  State, 
the  defendant  has  departed  therefrom  with  intent  to  defhiud  his  creditors,  or 
to  avoid  the  service  of  the  summons,  or  keeps  himself  concealed  therein  with 
a  like  intent  (Towdey  v.  McDonald,  32  Barb.  604).  • 

ff.  To  establish  an  intent  to  defiiaud  creditors,  the  affidavit  must  show  de* 
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fendaiit  to  haye  property,  of  which  he  is  aboat  to  make  a  fraudulent  or  iDegal 
dispofiitiQn,  or  whidi  he  ui^uatly  refuses  to  apply  to  the  payment  of  his  debtSi 
or  has  secreted  or  remoyed,  or  is  about  to  secret  or  remove,  or  has  fraudulently 
encumbered  (2btoa^  t.  Melkmald,  32  Barb.  604). 

a.  To  authorize  an  order  on  the  ground  of  defendant's  departure  from  Um 
State  with  an  intent  to  avoid  service,  the  affidavit  must  fomuh  proof  of  such 
intent  (Tinjodey  v.  MeDonald,  82  Barb.  604). 

b.  Form  of  Sonunons. — ^Where  the  service  is  by  publication,  the  summons 
need  not  mention  the  name  of  this  State  in  designatmg  the  place  where  it  has 
been  or  wiU  be  filed  (Oook  v.  KOseif,  19  N.  T.  412 ;  8  Abb.  177 ;  overrulhig 
mts  V.  Belffea,  16  How.  871 ;  8  Abb.  177 ;  and  id.  170 ;  17  How.  184).  The 
pnbncation  of  a  summons  against  a  non-resident  is  good  where  the  only  state* 
ment  of  the  place  where  it  has  been  filed  is  contain^  in  a  note  appended  to 
the  copy  of  the  summons  declaring  that  It  **  has  been  filed  in  said  clerk's 
office ; '  the  summons  itself,  immediately  preceding,  stating  the  city  and  county 
where  such  clerk's  office  is  situate.  {M.)  Ana  where  the  sunmions  was 
dated  at  *'  New  York  "  and  stated  that  the  complaint  was  filed  in  the  Clerk's 
office  of  the  City  of  I^ew  York,  and  required  the  copy  answer  to  be  served  at 
**  18  Chambers  street,  in  the  city  of  New  York,"  but  the  copy  summons  pub- 
lished had  the  words  **  18  Chambers  street,"  only ;  held  not  to  render  the  pro- 
ceedings void  ( VanWyek  v.  Eardy,  11  Abb.  478 ;  20  How.  222). 

c  The  order. — ^The  order  for  publication  should  recite  the  summons  in  the 
action,  or  refer  to  it  as  being  annexed,  that  it  may  appear  that  there  was  a 
summons,  and  for  the  purpose  of  identifying  it  (Batcdon  v.  QninUj  8  How. 
416 ;  Vermam  v.  Hotbrook,  bib.  d;  Everison  v.  T?unna»^  6  tb.  4S).  An  order 
which  does  not  direct  copies  of  the  summons  and  complaint  to  be  mailed  is 
void  (Towaley  v.  McDanatd,  82  Barb.  609 ;  Warren  v.  Tiffany,  9  Abb.  66 ;  17 
How.  106),  and  where  ever  a  service  by  mail  is  proper,  if  the  order  omit  to 
direct  such  service,  it  will  be  void  (Toidey  v.  MeDanald,  82  Barb.  609 ;  War- 
Ten  V.  T^any,  9  Abb.  66 ;  17  How.  106).  And  an  order  which  directed  merely 
that  "  a  copy  of  the  summons  and  complaint  be  deposited  in  the  post  office 
addressed  to  the  defendant,'*  was  held  insuffldent  (Hyatt  v.  Wagenright,  18 
How.  248).  It  ought  to  have  dhrected  the  deposit  ''forthwith^'  and  that  the 
summons  and  complaint  should  be  directed  to  the  defendant  at  his  residence^ 
naming  it,  if  known.    (Id) 

d  Affidavits  to  be  ffled.^The  affidavit  on  which  the  order  is  obtahied 
should  be  left  with  the  Judge,  or  filed  within  five  days  ( Vemam  v.  Holbrooke  5 
How.  8 ;  Rule  4).  Where  two  affidavits  were  filed,  which  were  not  sufficient  to 
authorize  the  order,  but  on  a  motion  to  set  aside  the  order  a  third  affidavit  was 
produced,  which  the  court  was  satisfied  had  been  used  on  the  application  for 
the  order,  and  which  supplied  the  defects  in  the  affidavits  on  file,  the  court  de- 
nied a  motion  to  set  aside  the  order.    (lb.) 

e.  Deposit  in  poat-officei — A  copy  of  the  summons  and  complaint  is  to  be 
deposited /<?HAi/^  in  the  post-office ;  and  where  the  order  for  publication  was 
made  on  the  24Ui  of  October,  and  the  copy  summons,  &c,  was  not  deposited 
in  the  post-office  until  the  9th  of  November  following,  it  was  held  not  to  be  a 
deposit  forthwith,  and  that  a  judgment  subsequently  entered  on  defiiult  of  the 
defendant  to  answer,  was  irregular  (Back  v.  Orueseu,  2  Abb.  886).  Where  the 
order  was  made  on  the  18th,  and  the  deposit  made  on  the  22a  of  the  same 
month,  held  regular  (Van  Wfck  v.  Hardy,  11  Abb.  474;  20  How  222),  the 
delay  being  accounted  for,  forthwith  hdd  to  mean,  **  reasonable  dispatch." 
(Id) 

f.  Publicattoo.-- The  complabit  need  not  be  published  (Anon.  1  Code 
Bep.  102;  8  How.  298);  a  publication  for  seventy  days  held  to  be  a  publi- 
cation for  ten  weeks  (the  JPeople  v.  Gray,  10  Abb.  468) ;  a  publication  for 
thirty-nine  days,  held  a  publication  for  six  weeks  (OleoU  v.  BobKUcnin  21 N.  T. 
150;  rev'g  20  Barb.  148;  and  see  g  425). 

•^.•AU  notices  required  by  law  to  be  published  in  Hamilton  county  may  bo 
published  in  Fulton  county  (Laws  1860,  ch.  297),  and  ''  any  notice  or  adver- 
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tiflement  may  be  printed  in  any  newspaper  of  the  counties  of  Fulton  and  Ham- 
Uton  (Laws  1860,  ch.  95). 

a.  Piling  Complaint— It  has  been  held  that  the  serrice  by  publication  of  a 
Biimmons  is  insufficient,  unless  the  oomplunt  be  filed  b^are  publication,  and 
that  the  summons  as  published  mttst  state  the  time  and  plaee  of  filing.  A  judg- 
ment entered  ui>on  a  service  thus  defective  is  a  nullity.  Sudh  a  judgment  is  not 
aided  by  the  189th  section  of  the  code ;  and  the  fact  that  an  attachment  was  is- 
sued {KendaR  v.  Waahlnim,  U  How.  880 ;  TUus  y.  Belyea,  16  id,  871 ;  8  Abb. 
177),  and  that  an  order,  subsequent  to  the  judgment,  for  the  filing  of  the  com- 
plaint nunc  pro  tune  as  of  the  day  the  summons  was  first  published,  will  not 
ayail  to  give  validity  to  the  judgment:  the  defect  in  the  publication  of  the 
summons  will  still  remain.    {Id^ 

b.  Where  on  a  motion  to  set  aside  a  judgment  taken  for  de&ult  of  an  answer 
on  a  service  by  publication,  it  appeared  that  the  complaint  was  filed  on  the 
22d  of  September,  and  the  summons,  dated  and  published  on  the  2dd  of  Sep- 
tember, stated,  the  complaint  has  this  day  been  filed,  the  motion  was  deni^, 
and  the  court  held,  that  as  the  complaint  was  on  file  on  the  28d,  although  act- 
ually filed  on  the  22nd,  it  was  a  sufficient  compliance  with  the  statute  (Jocquer- 
mm  V.  Van  Erb&n,  2  Abb.  815). 

«w  Service^  when  completa. — See  §  187. 

d.  BnfiDrcing  judgmiont— A  Judgment  obtained  on  a  service  by  publication 
against  a  defendant  out  of  the  State,  thou^  it  mav  be  enforced  against  the  de- 
£mdant's  property  in  this  State,  has  no  binding  n>rce  in  personam^  and  can- 
not be  sued  upon  (Kane  v.  Cook,  8  GaL  449 ;  Ftyree  v.  Chwr,  28  How.  294 ;  Fitke 
T.  Andenon,  88  Barb.  71 ;  12  Abb.  8). 

«.  Admittbig  defendant  to  defend.— Where  a  defendant  against  whom 
publication  is  ordered,  and  against  whom  Judgment  has  been  taken,  \&  allowed 
to  come  in  to  defend  after  Judgment,  the  mere  admitting  him  to  come  in  to 
defend  does  not  open  the  judgment,  nor  stay  the  proceedings  upon  the  execu- 
tion (CanweU  v.  NeviRe,  12  How.  445).  When  a  defendant  in  a  foreclosure 
suit,  proceedeed  against  as  an  absentee,  applied  to  be  let  in  to  defend  after  de- 
cree and  before  a  sale,  and  did  not  swear  to  merits,  he  was  required  to  pav  the 
costs  already  accrued,  subsequent  to  the  time  for  his  appearance,  and  had  also 
to  give  security  to  pay  the  future  costs  if  his  defence  &iled ;  but  where  merits 
were  sworn  to,  and  he  applied  at  the  first  opportunity,  he  was  not  required  to 
pay  costs,  although  the  pudntiff  denied  there  was  any  defence  (HartweU  y. 
Whte,  9  Paige,  868). 

*  §  136.  [115.]  (Am'd  1849, 1851.)    Joini  and  several  deitars. 
Where  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : — 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
the  court  otlierwise  direct,  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint  property 
of  all,  and  the  separate  property  of  the  defendants  served,  and 
if  they  are  subject  to  arrest,  against  the  persons  of  the  defend- 
ants served ;  or, 

2.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  manner 
as  if  they  were  the  only  defendants. 

*  Amended^Sie  AppendUf, 
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8.  If  all  the  defendants  have  been  served,  jndgment  maj  be 
taken  against  any  or  either  of  them  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such  defendant  or 
defendants,  if  die  action  had  been  against  them,  or  any  of  them 
alone. 

a.  Where  the  summons  has  been  served  on  only  one  of  two  defendants, 
who  are  severaUy  as  weU  asjoinUy  liable,  the  plaintiff  may  proceed  against  the 
defendant  served,  as  if  he  were  a  sole  defendant ;  otherwise,  if  the  defendants 
are  liable ^'?itfy  and  not  also  seyerally.  In  the  latter  case,  the  Judgment  must 
in  fbrm  be  entered  asainat  both  defendants  (jStannard  v.  Jfottictf,  7  How.  4 ; 
Lahey  v.  Kingony  18  Abb.  103).  Such  a  Judgnnent  may  be  enforced  by  a  cred- 
itoi's  bUl  (BUhofer  v.  HwJback,  15  Abb.  143). 

h»  Several  persons  may  be  named  in  the  summons,  and  the  plaintiff  may  de- 
liver a  complaint  against  only  the  one  upon  whom  the  process  is  served, 
omitting  the  names  of  the  other  defendants  mentioned  in  the  sunmions.  Thus, 
where  in  an  action  arising  on  contract,  in  the  summons  three  persons  were 
named  as  defendants,  but  the  summons  was  served  on  one  defendant  only, 
who  appeared,  and  the  plaintiflB  served  a  complaint  in  which  only  the  party 
seryed  with  the  summons  was  named  as  defendant, — ^that  defendant  moved  to 
set  aside  the  summons,  and  for  Judgment  dismissing  the  complaint,  on  the 
ffround  that  the  parties  defendant  had  been  improperly  changed,  and  for  neg- 
lect of  the  plaintifb  to  serve  a  complaint  against  aU  the  defendants.  Willara, 
J.,  denied  the  motion  {Tra/cU  v.  Tob%a$y  7  Mow.  00).  Where  an  action  not 
founded  on  contract  is  brought  as  against  two  defendants,  and  process  is 
served  on  one  only,  the  defendemt  not  served  is  not  a  party  to  the  action  {Bob" 
inaon  v.  FrcU,  14  Barb.  686 ;  IPKerme  v.  Hackitaf,  3  £.  D.  Smith,  75 ;  East 
Biver  Bank  v.  OutUngy  1  Bosw.  686 ;  NcrUm  v.  JBaye$y  4  Denlo,  345 ;  see  how- 
ever, 5  How.  8 ;  16  Abb.  1). 

«.  When  one  partner  colludes  with  a  creditor  of  the  firm  without  the  knowl- 
edge of  his  co-partner,  to  have  a  lud^ent  rendered  against .  the  property  of 
the  firm,  by  a  service  on  such  coUudrng  partner  alone,  the  court  will,  on  mo- 
tion of  the  partner  who  has  been  deceived,  open  the  judgment  {QrmoM  v. 
QrimMy  14  How.  446 :  Everaon  v.  Oehrmany  10  id,  801) ;  and  where  the  ser- 
vice was  on  one  defendant  only,  who  made  default,  ana  lud^ent  was  entered 
in  form  against  all,  the  court  subsequently,  upon  the  application  of  the  defend- 
ant not  served,  permitted  him  to  come  in  and  defend  upon  condition  that  the 
Judgment  should  stand  as  security  {Ford  v.  Whitridgey  0  Abb.  416). 

d.  The  several  heirs  of  a  person  deceased,  although  they  must  be  sued  in 
one  action  for  the  debts  of  the  ancestor  to  the  extent  of  the  real  estate  de- 
scended, are  not  such  Joint  debtors  as  that  on  a  service  on  one  a  Judgment  in 
fonn  can  be  entered  against  the  others  {Kellogg  v.  Ohmleady  6  How.  &7), 

e,  **  Defendants  severally  liable,"  in  sub.  3,  construed  as  meaning  defendants 
liable  separately  from  the  defendants  not  served,  though  jointly  as  respects 
each  other ;  so  that  in  an  action  against  three  persons,  as  partners,  one  not  be- 
ing served  with  the  summons,  nor  appearing,  the  plamtlff  is  entitled  to  judg- 
ment against  the  other  two,  upon  evidence  that  they  alone  constituted  the 
partnersMp  {Pruyn  v.  Bladcy  31  K.  T.  800).  In  such  a  case  to  entitle  the  plain- 
tiff to  a  juaffment  against  the  defendant  not  served,  it  must  be  shown  iie  was 
a  partner  {OrandauY,  Beadhy  7  How.  371). 

/.  One  defendant,  a  joint  debtor,  served  with  process,  may,  by  an  offer  un- 
der S  885,  bind  liis  co-defendant,  and  such  iud^ent  may  be  emorced  against 
the  Joint  property  of  fdl  {Emery  v.  Emery y  0  How.  130). 

g.  The  recovery  of  judgment  against  one  of  several  joint  debtors,  although 
nothing  is  obtained  on  it,  is  a  bar  to  any  fliture  action,  either  against  all  oi 
either  of  such  joint  debtors  {Benaon  v.  P(dn$y  0  Abb.  38 ;  see,  however,  Jchnaon 
V.  SmUhy  38  How.  444 ;  Betta  v.  HiOmany  16  Abb.  184). 

See  notes  to  sections  130,  380,  and  301,  and  sections  374  and  875. 
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§  137.  [116.]   When  aervioe  complete 

In  the  cases  mentioned  in  section  135,  the  service  of  the 
summons  shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication. 

a.  Where  an  order  for  pablication  has  been  made,  and  the  defendant  is  per- 
sonally seired  with  snmmons  out  of  the  State,  he  has  twenty  days'  time  to 
answer  after  the  e^roiratlon  of  the  time  prescribed  in  the  order  for  publication 
{2bmlin»m  v.  Van  Vechten,  1  Code  Rep.  «.  8.  817 ;  6  How.  199 ;  AtytahavM  v. 
MiUhai,  8  Abb.  128).  In  Dyken  v.  Woodward  (7  How.  818),  it  was  held  other- 
wise, and  that  the  time  to  answer  commences  to  run  from  the  day  of  the  per- 
sonal service  out  of  the  State.  Where  the  summons  has  been  published,  the 
time  to  answer  does  not  commence  to  run  until  the  completion  of  the  six 
weeks  of  publication  (Bichao'dKn  t.  BateB,  28  How.  616). 

§  138.  [117.]  (Am'dl851.)    Proof  of  eeroice. 
Proof  of  the  service  of  the  sammons  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

8.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same,  and  an  affidavit 
of  a  deposit  of  a  copy  of  the  summons  in  the  post-office,  as  re- 
quired by  law,  if  the  same  shall  have  been  deposited  ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certi* 
flcate,  affidavit,  or  admission,  must  state  the  time  and  place  of 
the  service. 

h,  SherifTs  oertifioata— Where  the  proof  of  service  is  the  sheriff's  certi- 
ficate, he  should  state  or  refer  to  the  name  of  the  cause,  and  that  the  summons 
served  by  him  was  in  that  cause;  and  where  a  sheriJOTs  certificate  stated  that 
he  served  on  the  defendant  a  copy  of  a  summons  and  complaint,  but 
it  did  not  appear  that  it  was  the  summons  and  complaint  in  the  action 
then  before  the  court,  it  was  held  not  sufficient  proof  of  service  {Litchfield  v. 
Burwa,  5  How.  841 ;  1  Code  Bep.  N.  S.  42).  The  certificate  of  a  sheriff  of  a 
county  in  another  State,  of  having  made  service  of  a  paper,  is  of  no  greater 
effect  in  this  State  than  the  certificate  of  a  private  maividual.  He  should 
make  affidavit  of  the  service  as  any  other  individual  would  be  required  to  do 
{TkunUm  Y.  King,  1  Abb.  126;  Morrea  v.  Kimibda,  4u2.  852).  A  certificate 
signed  "  J.  0.  Butler,  under-eheriff,'*  was  held  to  be  no  proof  of  service.  The 
courts  do  not  know  an  under-sheriff,  and  the  return  of  a  deputy-sheriff  in  his 
own  name  is  a  nullitv ;  the  return  should  be  in  the  name  of  the  sheriff  (Joyce 
V.  Joyce,  5  Cal.  R  4A).  A  sheriff's  certificate  of  the  service  of  a  summons, 
does  not  lose  its  force  by  lapse  of  time,  or  by  being  previously  used  for  any 
other  purpose ;  and  although  it  may  have  been  used  in  reference  to  a  judgment 
which  is  afterwards  vacated,  it  continues  to  be  proof  of  the  service,  and  mav 
be  used  on  a  subsequent  application  for  Judgment  (BHen  v.  Caeey,  2  Abb.  416). 

«.  Where  a  sheriff  serves  the  summons  out  of  his  own  county,  the  proof  of 
service  must  be  by  affidavit,  his  certificate  of  service  b  of  no  avail  (/<brm^« 
Loan  Co.  v.  Dkkeon,  9  Abb.  61 ;  17  How.  477). 

d.  Where  a  summons  was  served  in  the  dtv  of  New  York,  by  the  sheriff 
of  Westchester  county,  and  the  only  proof  of  service  was  the  certificate  ol 
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the  sheriff,  and  the  Indgment  was  oljected  to  on  that  groond,  held,  that  the 
defect  might  be  rectmed  by  the  filing  nunc  pro  tunc,  an  affidavit  of  the  serrice 
of  the  Bommons.  {Id,) 

a,  XMspoting  the  aervioe. — ^Although  it  has  been  said  that,  the  law  making 
it  the  duty  of  the  sheriff  to  serre  ue  smmnons,  '*  whatever  he  does  ana 
certifies  in  ids  official  duty  is  evidence,  and  as  between  parties  to  the  process, 
or  privies,  conclusive  evidence,  and  not  liable  to  collateral  impeachment'* 
(WueUr  V.  N,  T,  A  Harlem  R  A.  (kmpanu,  24  Barb.  417).  Tet  it  seems  to  be 
now  well  settled  that  the  return  of  a  shenff,  or  an  affidavit  of  a  person  acting 
in  his  place,  or  the  affidavit  of  any  other  person,  of  the  service  of  a  summons, 
is  not  conclusive  upon  the  defendant ;  he  may  disprove  such  alleged  service, 
on  motion  |»  set  tiie  proceedings  aside  ( Van  Beniadaer  v.  Chadwick,  7  How. 
297;  IMe/ifM  Y.  Burti>elL6id,  m ;  TToffis  v.  X^,  15  id  667,  and  see  BuUdey 
V.  BuUdey^  6  Abb.  807).  Where,  on  a  motion  to  set  aside  a  Judgment  taken 
for  want  of  an  answer  on  the  ground  of  a  defect  in  the  service  of  the  sum- 
mons, it  appears  that  the  defendant  had  improperly  endeavored  to  avoid  ser- 
vice of  the  summons,  the  Judgment  will  not  be  set  aside  unless  on  satisfactory 
evidence  Uiat  ^e  summons  had  not  come  to  the  defSendanfs  knowledge  {South' 
wU  V.  MarryaU.^  1  Abb.  218).  Nor  will  the  court  set  aside  a  Judgment  for 
nouHservice  of  the  summons,  when  it  appears  that  although  the  defendant 
knew  service  had  b^en  erroneously  made  on  his  foreman  for  him,  and  that 
the  plaintiff  was  proceeding  on  such  service  as  a  regular  service,  yet  did  not 
make  his  motion  to  set  aside  until  supplementary  procedings  were  resorted  to 
(BUion  V.  Thurnton^  ib.  818).  The  objection  that  a  summons  was  not  properly 
served  is  not  available  In  an  answer  or  demurrer ;  the  remedy  is  by  motion  to 
set  aside  the  service  and  prodeedinffs  thereon  as  iiregular  {Norrii  v.  Hope  Mut, 
Jm,  Comp.y  8  Barb.  541).  Proof  oiservice  on  conflicting  affidavits  (see  Hunt- 
er  V.  Lester,  10  Abb.  266). 

5.  Pablioatioii,  how  pro'V6&--In  case  of  publication  the  affidavit  is  to  ba 
made  by  the  printer ,  his  foreman,  or  principal  clerk ;  but  it  seems  if  the  affida- 
vit is  made  by  the  publisher  of  the  paper  it  is  sufficient.  Similar  language  in 
the  statute  regulaUng  foreclosures  by  advertisement,  was  so  oonstruea  by 
Hand,  J.  {Bunee  v.  J^ed,  16  Barb.  850). 

c.  Defendant's  admission. — ^Where  the  proof  of  service  Is  an  admission  bv 
the  defendant,  the  admission  must  be  verified  and  identified,  so  as  to  satis^ 
the  court  that  the  admission  is  indeed  signed  by  the  defendant  or  with  his  as- 
sent ;  there  is  no  legal  fiction  by  which  tne  court  is  presumed  to  know  the  sie- 
nature  of  a  party  defendant  who  has  not  appeared  in  the  cause  (2  Hill,  869 ; 
JAt^fieid  V.  BurweU,  5  How.  842 ;  1  Code  Rep.  K.  S.  42 ;  ^  Oibetm,  5  Englishes 
[Ark.]  R  572;  Welch  v.  WaUeer,  4  Porter,  120;  2foncood  v.  BidOe,  9  id,  my 

d.  Fees  for  aerving  wimmona— For  servinga summons  the  sheriff  is  en- 
titled to  fifty  cents  for  each  defendant  served.  He  is  also  entitled  to  six  cents 
a  mUe  for  going  only,  to  be  computed  firom  the  court-house.  But  this  fee  only 
applies  to  the  process  itself,  and  not  to  the  number  of  defendants  named,  or 
who  may  be  served.  But  one  travel-fee  can  be  charged  on  the  same  process. 
For  the  certificate  rec^uired  by  section  188,  no  compensation  is  provided  by 
that  name  *  *  *  but  it  may  be  regarded  as  a  substitute  for  a  return,  and  the 
officer  entitled  to  the  fee  allowed  for  such  service  (12)^  cents)  {Benedict  v.  War* 
finer,  14  How.  570). 

e.  No  fee  for  servinff  the  summons  and  complaint  is  taxable,  unless  the  ser- 
vice be  made  by  the  sheriff;  and  then  it  is  taxable  as  a  sheriffs  fee  ( Whipple  v. 
WiUiams,  4  How.  80).  But  where  the  service  is  by  any  person  other  than  the 
Sheriff,  then  nothing  more  can  be  allowed  than  a  reasonable  compensation  for 
the  labor  in  making  the  service,  there  can  be  no  allowance  for  constructive 
traveling,  and  the  affidavit  should  show  the  reasonableness  of  the  charge. 
Thus,  where  $65  were  charged  for  the  service  of  the  summons  on  forty-two 
defendants,  by  a  person  not  the  sheriff,  the  char^  being  in  amount  equal  to 
what  would  nave  been  the  legal  fees  of  the  shenff  for  such  services — the  affi- 
davit in  respect  to  this  item,  stated  the  expenses  for  service  on  said  defendants 
were  necessarily  incurred,  according  to  the  registry  kept  by  deponent,  and  ao 
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cov^ff  to  hiB  beet  knowledge  and  belief—the  charffe  was  ditaHowed  (Cam  ▼. 
iVfttf,  17  How.  848). 
flee  note  to  section  184,  and  Rule  la 


§  139.  (Am'd  1851.)  Juriadictum.     Appeararu^e. 

From  the  time  of  the  aervice  of  the  summona  in  a  civil  ac- 
tion, or  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  acquired  jarisdiction,  and  to  have  control  of 
all  the  aubseqnent  proceedings.  A  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  summons  up- 
on him. 

a.  Action,  wbm  oommimoad. — ^Where  the  service  of  the  summons  is  by 
publication,  the  action  is  not  commenced  until  the  expiration  of  the  time  pre- 
scribed for  publication  (Moore  y.  Thoffer,  10  Barb.  268 ;  6  How.  47 ;  8  Code  R 
176).  (See  note  to  section  137.)  But  where  an  attachmint  has  been  issued 
against  a  defendant,  and  an  order  made  to  serve  the  summons  by  publication, 
and  before  the  service  was  complete  the  defendant  died,  the  court  held,  that 
although  the  action  was  not  commenced  within  section  137,  or  99,  yet  the 
plainti9f  had,  by  virtue  of  the  attachment  and  this  section,  acquired  a  provis- 
ional lien  on  the  defendant's  property  (lb. ;  and  Buckhardt  y.  Sanford^  7  How. 
929 ;  JS(;  (?mtM^,  13  Barb.  412). 

h.  Where  each  of  two  partners  commenced  a  suit,  the  one  against  the  other, 
to  dose  up  the  partnership,  and  enjoin  interference  with  the  effects,  the  one, 
in  the  superior  court,  procured  a  temporary  injunction  on  14th  Sept,  which, 
with  the  summons,  was  served  on  15th  Sept.,  about  8  o'clock,  P.  M.,  and  the 
other,  in  the  supreme  court,  obtained,  on  an  ex  parte  application,  [the  report 
does  not  state  when]  an  injunction,  and  an  order  for  a  receiver :  and  the  re- 
ceiver took  possession  of  the  property  on  the  15th  Sept.,  [at  what  hour  not 
stated,]  and  afterwards,  about  8  o'clock,  [p.  m.,  supposed,  the  report  does  not 
state]  the  summons  and  injunction  were  served,  it  was  held  that  the  action  in 
the  superior  court  was  first  commenced,  and  that  that  court  had  jurisdiction 
of  the  whole  matter  between  the  parties  (McCarthy  v.  Peake,  18  How.  138). 

c  ZSffect  of  appearance. — ^A  voluntary  and  general  appearance,  besides  be- 
ing equivalent  to  a  personal  service  of  the  summons,  is  a  waiver  of  all  defects 
in  the  summons  or  previous  proceedings  (See  Wdb  v,  MoU,  6  How.  440 ;  IHx 
T.  Palmer  J  5 1&.  238 ;  3  Code  Kep.  214 ;  Bole  v.  Mariley,  11  How.  138 ;  and  notes 
to  sections  128  and  129 ;  Hyde  v.  PuUereon,  1  Abb.  248 ;  Bierce  v.  Smith,  2  »d. 
411).  It  does  not  authorize  a  judgment  for  want  of  an  answer  vnthout  proof 
of  due  service  (Maeomber  y,  Ihe  Mayor ,  17  Abb.  36).  Where  the  defects  in  the 
summons  or  proceedings,  prior  to  appearance,  are  not  made  apparent  until 
after  the  notice  of  appearance  is  served,  then  the  appearance  is  no  waiver 
{Voorhies  v.  Sehofield,  7  How.  51 ;  Shafer  v,  Humphrey^  15  id.  564).  In  the  su- 
])erior  court  it  has  been  held  that  one  of  several  defendants  jointly  liable  in  a 
judgment  cannot  appear  under  protest  to  the  jurisdiction,  and  object  that  it 
does  not  appear  on  the  face  of  the  proceedings,  either  that  he  resides  or  waa 
personally  served  with  process  within  the  city  of  New  York.  Such  an  ap- 
pearance is  equal  to  a  personal  service  (Mdmney  v.  Penman^  1  Abb.  84 ;  4 
Duer,  603 ;  see  BewiU  v.  HoweU,  8  How.  347). 

d.  Voluntaxy  appearance^  when  aUowed. — It  is  never  the  case  in  any 
court  that  a  party  uninvited  or  unwelcome  could  intrude  himself  upon  the  court 
and  the  plaintiff,  unless  he  had  some  right  to  protect  which  rendered  such  ap- 
pearance necessary ;  and  where  one  of  several  persons  named  as  defendants  m 
the  summons,  but  on  whom  no  copy  had  been  served,  gave  a  notice  of  appear- 
ance and  demanded  a  copy  of  the  complaint,  and,  no  copy  of  complaint  being 
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served,  moved  to  diflmias  the  action,  It  was  held  he  had  no  right  to  appear,  or 
move  lor  a  dismissal  of  the  action  (Tracy  v.  BeyjuMi^  7  How.  827) ;  bat  the  su- 
perior court  have  held  that  a  person  named  as  defendant  and  a^unst  whom  a 
judgment  is  prayed,  but  on  whom  no  summons  has  been  seryea,  has  a  right 
to  appear  and  answer  (^Higgins  ▼.  Boekwdl^  2  Duer,  650).  And  per  Bosworth, 
J.,  "  1  think  the  plaintiff  is  wrong  in  the  position  that  a  person  named  as  de- 
fendant, and  against  whom  personally  a  Judgment  is  prayed,  has  no  right  to 
appear  and  answer  until  he  has  been  served  with  a  summons.  The  code  ^  189) 
declares  the  voluntary  appearance  of  a  defendant  equivalent  to  personal 
service  of  the  summons  on  nim.  This  assumes  that  he  has  the  right  to  appear. 
The  practice  was  settled  in  chancery  in  accordance  with  the  view  here  ex- 
pressed (1  Barb.  Ch.  Pr.  81). 

a.  In  an  action  on  contract  aeainst  two  defendants  as  partnersMf  the  com- 
plaint is  served  on  one  only,  the  other  mav  appear  vohiTUarUjf  (WeXUngton  v. 
CloMon^  9  Abb.  176 ;  18  How.  10).  Although  it  be  to  interpose  a  defense  of  in- 
fancy ifd,) :  and  so  of  executors. 

h.  Where  a  plidntiff,  in  a  suit  against  partners,  misoamed  one  of  the  partners 
Morito  Knuise  instead  of  Smry  Rranse,  but  served  no  summons  on  Henry 
Kranse,  yet  a  person  of  that  name  voluntarily  appeared  and  put  in  an  answer 
denyinffthat  he  wa^a  partner  of  the  other  defendant  named;  the  court,  on 
the  plamtifl*s  motion,  aJilowed  him,  without  cMs,  to  discontinue  as  to  Morita 
Kranse,  and  amend  the  summons  and  proceeding  by  substitutinff  the  name  of 
Hmry  for  Merita  (WcUartntry  LeaOier  iianyf.  Go,  v.  JSWrnM,  9  Abb.  175,  n^). 
The  order  allowing  such  discontinuance  and  amendment,  was  not  an  appeala- 
ble  order.    {Id) 

c  A  defendant  may  appear  at  any  time  before  Judgment  is  actually  entered 
(4bbaUY.  Bniih, 8  Uow.  m ;  BaaO&r y.  Arnold, 9 How.  447). 
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TITLE   VI. 
Qf  the  pleadings  in  Civil  Actions. 


Chafteb  L    The  complaint 
IL    The  demurrer. 


IIL  The  answer. 

IV.  The  reply. 

V.  General  rules  of  pleading. 

YL  Mistakes  and  amendments. 

Chapter  I. 

The  Complaint. 

Sbgtion  140.    Forms  of  pleading. 

141.  Complaint 

142.  Complaint,  what  to  contain. 

§  140.  [1180  (Am'd  1849,  1852.)    Forms  of  pleading. 

All  the  forms  of  pleading  heretofore  existing  are  abolished ; 
and,  hereafter,  the  forms  of  pleading  in  civil  actions  in  courts 
of  record,  and  the  rules  bj  which  the  sufficiency  of  the  plead- 
ings is  to  be  determined,  are  those  prescribed  bj  this  act. 

a.  How  fer  roles  dehon  the  Code  apply. — ^AU  forms  and  rules  of  pleading 
are  abolished,  and  the  rules  for  testing  the  sufflciei  oy  of  a  pleading  are  those 
prescribed  by  tfle  code  (R)yce  y.  Browrij  8  How.  890).  But  '*  the  prior  practice 
and  forms  or  pleading  are  abolished  only  in  a  qualij&ed  manner,  for  existing 
statutory  proyisions  relating  to  actions  not  inconsistent  with  the  code,  and 
which  are  in  substance  appucable  to  the  new  actions  authorisp-d  by  that  sys- 
tem, are  not  affected  by  it  (§  471,  posC).  There  is  no  inconsistency  or  repug- 
nancy in  applying  the  proyisions  referred  to  from  the  reyised  statutes^  under 
the  code.  There  are  the  same  reasons  of  conyenience  for  it  now  which  existed 
under  the  former  system,  and  it  does  not  conflict  with  any  particularproyision 
of  the  code.  It,  therefore,  remains  in  force  (Rk  of  Ghneaee  y.  PcUehin  Hk^  3  Ker- 
can,  814 ;  The  Park  Bk  y.  TUlon,  15  Abb.  884).  Bo  do  the  proyisions  of  2  R 
8.  482,  §  10,  relatiye  to  the  form  of  declaring  for  statute  penalties  {The  People 
y.  BenneUf  5  Abb.  884 ;  oyerrullng  in  efiect  Morehouse  y.  Overaeere  of  GriUy^  8 
How.  431).  That  pleadings  in  actions  against  corporations  are  unaffected  by 
the  code,  see  Bk  of  WatervtOe  y.  BeUzer,  13  How.  272 ;  Johnson  y.  Kemp,  11  id, 
186 ;  Union  Mut,  Ins.  Co.  y.  Osgood^  1  Duer,  707.  And  as  to  pleadings  in  eject- 
ment and  partition,  see  notes  to  §§  448  and  455,  post, 

b.  Eledaon  of  oanae  of  aotion. — The  code  hais  not  changed  the  common-law 
rule  that  one  may  waiye  the  tort  and  sue  on  the  contract.  Thus,  where 
the  compliunt  aUeged  that  plaintiff  deliyered  tb  defendants  a  quantity  of 
hops,  to  be  taken  care  of  and  returned  to  plaintiff  on  request,  and  that  deiend 


*  2  R  8.  458,  §  8.— In  suits  brought  by  a  corporation,  created  by  any  stat- 
ute of  this  BkUe^  it  shall  not  be  necessary  to  proye,  on  the  trial,  the  existence  of 
such  corporation,  unless  the  defendant  shall  haye  pleaded  that  the  |)luntiff  is 
not  a  corporation. 
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ants, "  without  the  leave  or  license  of  plaintiff,  appropriated  said  hops  to  their 
own  use,  and  thereby  became  indebted  to  the  plaintiff,  &c,  it  was  held  that  the 
plaintiff  might  complain  In  this  form  (Hindi  y.  Tweddle,  7  How.  278 ;  and  see 
8  id.  878 ;  12  id.  531 ;  4  Barb.  86 ;  16  Barfo.  688).  And  where  vendees  have 
been  guilty  of  a  fraud  ui>on  a  purchase  of  goods  on  credit,  the  vendor  may 
without  waiting  until  the  period  of  credit  has  expired,  reclaim  the  goods  or 
he  may  waive  the  tort  and  recover  the  value  (Kaymr  v.  diehelj  84  Barb.  84  - 
and  see  Both  v.  Palmer,  27  Barb.  652 ;  and  10  Abb.  206 ;  87  Barb.  270) ; 
and  so  of  goods  tortiously  taken,  {Henry  v.  Jfomn,  8  E.  D.  Smith,  71). 
Whether  or  not  the  tort  is  waived  must  be  determined  bv  tne  fiEU^  stated  in 
the  complaint  {Chambers  v.  LetoiSj  2  Hilton,  591 ;  10  Abb.  iOQ,  and  see  Ediek  v. 
Crm,  10  Barb.  445).  * 

a.  A  mortgage  creditor,  can,  in  the  lifetime  of  the  mortga^r,  either  sue 
upon  the  bond,  or  foreclose  the  mortage ;  and  he  has  the  n^ht,  after  the 
death  of  the  mortgagor,  at  his  option  either  to  sue  the  heirs  of  uie  mortgagor 
upon  the  bond,  or  to  foreclose  the  mortgage  {Boosewli  v.  Carpenter,  28  %arb. 
428) ;  so,  too,  an  executor  can  maintain  an  action  either  in  his  own  name  or 
as  executor,  upon  a  note  given  to  him  as  executor  for  a  debt  due  the  testator 
at  the  time  of  his  decease  {Merritt  v.  Seaman,  2  Selden,  168 ;  and  see  Eoffle  v. 
Fox,  28  Barb.  478). 

b.  There  is  no  authority  for  extending  the  right  of  election  of  actions  so 
far  as  to  try,  under  the  form  of  an  action  for  money  had  and  received,  a  right 
or  claim  to  real  estate  or  to  its  possession,  or  to  the  rents  and  profita  {Carpenter 
V.  StCatoeU,  8  Abb.  460 ;  and  see  15  East.  818 ;  2  C.  &  M.  495).  Although  the 
forms  of  action  are  all  merged  in  one,  yet  farm  of  action  must  not  be  confound- 
ed with  cause  of  action.  .  The  same  state  of  &cts  ma^.  bv  being  differently 
stated,  constitute  different  causes  of  action  ;  and  a  sluifUl  adaptation  of  the 
(acts,  so  as  to  constitute  this  or  that  cause  of  action,  will  sometimes  determine 
the  plaintiff's  right  to  recover.  Thus,  in  Van  Leuten  v.  Lyke,  (L  Corns.  515,) 
the  facts  were  that  the  defendants  were  owners  of  a  sow,  which  wron^lly 
went  on  the  plaintiffs  land  and  injured  a  cow,  the  property  of  the  plamtiff. 
Here  the  plamtiff  had  his  option,  either  to  allege  as  his  cause  of  action  the 
trespass  oi  the  sow  on  his  premises,  or  to  allege  as  his  cause  of  action  the 
iigury  to  his  cow.  In  one  case  he  had  to  allege  and  prove  that  the  sow  was 
unlawfully  on  his  premises,  and  there  injured  his  cow ;  in  the  other  case  he 
needed  neither  to  allege  or  prove  that  the  sow  was  a  trespasser  on  his  land, 
but  he  had  to  allege  and  prove  that  the  sow  was  vicious,  ana  that  the  defendant 
knew  it  The  plaintiff  elected  to  state  as  a  cause  of  action  that  the  sow  in- 
iured  his  cow,  but  omitted  to  allege  or  prove  that  the  sow  was  a  trespasser,  or 
that  she  was  vicious  and  the  defendant  Imew  it,  and  for  this  omission  he  failed 
in  his  action.  Another  instance  is  the  case  of  Campbell  v.  Stakes,  (2  Wend. 
187,^  defendant,  an  infant,  hired  a  horse  of  plaintiff,  and  so  misused  it  that  it 
died.  Here  plaintiff  had  his  option,  either  to  sue  for  the  breach  of  defendant's 
implied  agreement  to  use  the  horse  with  due  care,  or  to  take  no  notice  of  the 
hiring,  and  allege  that  defendant  wron^ully  injured  the  horse.  Had  he  select- 
ed the  first  alternative,  defendant's  infancy  would  have  been  a  complete 
answer ;  but,  by  selecting  the  other  alternative,  the  infancy  was  no  answer, 
(see  Fish  v.  Ferris,  5  Duer,  49). 

c.  It  is  said  that  a  plaintiff  cannot  by  varying  his  remedy  [form  of  action! 
Jtiange  the  legal  rights  of  the  defendant.    «    «    «    «    Where  the  substantial 

ground  of  action  rests  on  promises,  the  plaintiff  cannot,  by  changing  the  form  of 
action,  make  one  liable  who  would  not  have  been  liable  oa  the  promise  {Camp- 
bell V.  Perkins,  4  Selden,  440*  441).  And  a^in,  *'  It  is  a  well-settled  rule  that 
a  matter  arising  ex  contractu,  though  infected  with  fraud,  cannot  be  changed 
into  a  tort  in  order  to  charge  the  infant  [the  defendant]  by  a  chan^  in  the  re- 
medy''{Tits  People  v.  Kendall,  25  Wend.  Sd9\  and  see  itft/Ti^^r  v. -Ha«8, 28  Barb. 
79).  The  vendor,  on  repudiating  a  contract  of  sale,  for  fraud  of  the  pur* 
chaser,  may  sue  either  in  contract  or  in  tort  {Both  v.  Palmer,  27  Barb.  652) ; 
and  in  hiS  complaint,  instead  of  setting  out  all  the  facts,  he  may  claim  for 
goods  sold  and  delivered,  leaving  the  facts  of  the  transaction  to  be  introduced 
at  the  trial  {id.) ;  and  where  the  defendant  had  sold  goods  as  plaintiffs  agent ^ 
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had  mifl-applied  the  proceeds  and  reAised  to  account,  held  that  plaintilb  might 
elect  dther  to  sue  on  the  contract  for  refhsinff  to  account,  or  for  the  breach 
of  duty,  and  conyersion  of  the  money  and  ffoods  {Riddfir  y.  WhiUoeky  12  How. 
806 ;  and  see  Chamben  v.  Lewis,  10  Abb.  206}.  But  under  the  code  there  can  be 
no  embarrassment  as  to  the  form  of  action,  and  whether  the  action  be  brought 
ui>on  the  agreement  express  or  Implied,  or  in  tort  for  the  violation  of  the  duty 
arising  fix>m  the  relation  of  the  parties,  is  immaterial  (7Vt/i2  y.  Granger ^  4 
Selden,  11^;  and  see  8wU  y.  POkingUm,  15  Abb.  280).  This  dictum  must  be 
recdred  with  caution.  In  WaUer  y.  Bennett,  (16  N.  Y.  250),  plaintiff  complain- 
ed as  for  a  tort'  on  the  trial  he  proved  a  cause  of  action  on  oonlraet.  It  was 
held  a  case  of  failure  of  proof,  and  he  was  nonsuited.  And  the  court  said. 
The  form  of  the  plaintff*8  action  is  ex  deHeto  ;  and  betbre  he  can  recover,  he 
must  show  that  defendant  committed  a  wrong.  The  same  rule  applies  to  a 
counter  claim  (May<jr  of  If,  York  v.  Parker  Vein  Steamship  Co.,  12  Abb.  800 ; 
21  How.  289;  Piser  v.  Steams,  1  Hilton,  89).  And  it  has  been  held 
that  where  plaintiff  had  commenced  their  action  as  on  contract,  pur- 
posely in  order  not  only  to  obtain  an  attachment  against  the  defend- 
ant as  a  non-resident,  but  also  to  procure  an  order  for  publication  against 
him,  and  after  having  by  those  means  procured  the  defendant's  appearance, 
they  should  not  be  allowed  to  amend  the  sunmions  and  complaint,  to  make 
the  action  in  tort  for  converting  plaintiff's  eoods  (Lane  v.  Beam,  19  Barb.  51). 
There  is  still  a  distinction  between  tort  ana  assumpsit,  and  on  a  complaint  for 
converting  a  promissory  note,  the  plaintiff  cannot  recover  for  money  received 
to  his  use  (Andrews  v.  bond^  16  Barb.  633 ;  and  see  note  to  g  171 ;  and  see 
Munger  v.  Hues,  28  Barb.  79).  In  Hess  v.  Buffalo  &  Niagara  Falls  R.  R,  Co,  (39 
Barb.  891)  the  complaint  stated  fiicts  capable  of  being  used  as  the  basis  uf 
eiUier  one  of  two  causes  of  action,  ana  the  court  said  that  the  defendant 
might  require  that  the  plaintiff  be  put  to  his  election  for  which  cause  of  action 
he  would  prosecute  (see,  however,  Scott  v.  PiXkington,  15  Abb.  280). 

a  Where  money  has  been  collected  on  a  judgment  which  is  subsequently 
reversed  the  party  ag^ieved  may  resort  either  to  his  remedy  by  an  order  of 
restitution,  a  seiri  facias^  or  an  action  {Lott  v.  Stoeezey,  29  Barb.  87). 

b.  And  where  the  complaint  claimed  specific  relief  purely  equitable,  and 
made  no  demand  for  debt  or  damages,  and  the  proof  showed  the  relation  of 
debtor  and  creditor  between  the  puties,  and  that  the  real  caiise  of  action  was 
a  money  demand  only,  the  court  refhsed  to  allow  the  plaintiff  an  order  to 
have  the  issues  tried  by  a  Jury,  and  dismissed  the  compkint  (Craig  v.  Myde, 
24  How.  318). 

e.  Generally  whenever  a  man  may  have  an  action  on  a  sealea  instrument, 
he  is  bound  to  resort  to  it  (Young  v.  Preston,  4  Cranch,  289 ;  Marine  Ins.  Co.  of 
Alexandria  v.  Young,  1  id.  822).  And  at  conmion  law  there  was  only  one  case 
in  which,  where  there  was  a  contract  under  seal,  the  plaintiff  could  declare 

fmerally,  and  on  the  trial  give  his  deed  in  evidence  in  support  of  his  claim, 
hat  case  was  where  there  w^as  a  sealed  lease,  under  which  the  lessee  had 
taken  and  held  possession.  There  the  lessor  might  elect  either  to  sue  in  cove- 
nant  on  this  lease  (i.  e.,  make  the  covenant  the  cause  of  action),  or  else  to  sue 
in  debt  for  the  rent  (i.  e.,  make  the  use  and  occupation  the  cause  of  action. 
See  the  reason  for  this,  (Gould's  PI.,  ch.  6,  part  1,  §§  11, 18) ;  and  now  a  plain- 
tiff the  lessor  in  a  lease  under  seal,  may,  without  referring  to  the  lease  in  his 
complaint,  state  a  cause  of  action  for  use  and  occupation,  and,  on  a  denial,  may 
upon  the  trial  give  the  lease  in  evidence  in  support  of  his  right  of  action,  and 
to  show  the  relation  of  landlord  and  tenant,  and  the  value  of  the  use  and  occu- 
pation (Ten  Eyck  v  HougfUaUng,  12  How.  528).,  It  was,  however,  a  well-set- 
tled rule,  that  wncre  there  was  a  special  agreement  and  the  plaintiff  had  per- 
formed on  his  part,  the  law  raised  a  duty  on  the  part  of  the  defendant  to  pay 
the  price  agreed  upon;  and  the  pl^ntiff  might  count  either  on  this  implied 
assumpsit,  or  on  the  express  aneement  (Lawes  PL  5 ;  Jewdt  v.  SchroepeU,  4 
Cow.  564 ;  Fheter  v.  Heath,  11  Wend.  484 ;  Mead  v.  Degolyer,  16  id.  687 ;  Clark 
r.  FaitrchUd,  22  id.  576).  This  rule  is  not  changed  by  the  code,  and  the  plain- 
off  may  still,  in  such  circumstances,  rely  on  the  implied  assumpsit  (Farren  y. 
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Sherwood,  17  K  Y.  227 ;  Hodey  ▼.  Blfuik,  26  How.  97).  Bat  to  sustain  a  genera] 
count  in  assumpsit  on  a  special  agreement,  the  special  agreement  must  have 
been  so  performed  as  to  leaTe  a  mere  simple  debt  or  duty  between  the  parties 
{Ecans  y.  Harris,  19  Barb.  416 ;  see  Atkinson  y.  CkHUns,  30  Barb.  430;  9  Abb. 
853).  Another  instance  where  the  plaintiff  has  an  election  of  remedy  is,  where 
the  cause  of  action  orieinall^  accrued  at  a  time  beyond  the  term  of  limitation 
prescribed  by  law  for  bringing  such  an  action,  ana  the  plaintiff  intends  to  in- 
sist on  his  right  to  maintain  the  action  by  reason  of  a  "  new  or  continuing  ac- 
kuowled^ement  or  promise.'^  There  he  may  sue  on  the  new  promise,  or 
"  found  his  complaint  on  the  original  cause  or  action ;"  and  if,  in  that  case,  an 
answer  of  the  statute  of  limitations  be  interposed,  the  plaintiff  in  ayoidance  of 
it  may  rely  on  the  new  or  continuing  promise  {EsseUtyn  y.  Weeks,  2  Ker.  635). 
The  reason  for  this  is  that  the  statute  of  iimitations  only  bars  the  remedy,  and 
does  not  exUnguish  the  cause  of  action.  But  where  a  cause  of  action  has  been 
exHnmiished  by  release  or  otherwise,  and  there  is  a  subsequent  vaUd  promise  to 
satisfy  such  cause  of  action,  such  promise  is  not  a  reyiyal  of  the  ori^nal  cause 
of  action,  but  creates  an  entirely  new  cause  of  action ;  and  such  subsequent 
promise,  and  not  the  original  cause  of  action,  must  be  set  out  in  the  complaint 
as  the  cause  of  action  {Seams  y.  Tappin,  5  Duer,  299;  see  Irving  y.  Vetcht,  3 
M.  &  W.  90).  Where  the  original  cause  of  action  is  modified,  it  must  be  sued 
on  as  modified  {Holmes  y.  Homes,  5  Selden,  528). 

a.  A  party  injured  by  means  of  an  injunction  should  proceed  on  the  under- 
taking nyen  on  the  issuance  of  the  injunction,  and  not  otherwise  {HaU  y. 
.FVt^,  20  Barb.  442).  And  one  at  whose  instance  a  receiyer  has  been  ap- 
pointed, cannot  be  aJlowed  to  prosecute  a  claim  for  which  such  receiyer  has 
already  recoyered  judgment  {TirHcham  y.  Borst,  24  How.  246). 

b.  Splitting  oanae  of  action. — There  is  no  case  or  dictum  which  requires 
a  party  to  join  in  one  action  seyeral  distict  causes  of  action.  The  plaintiff 
may  elect  to  sue  upon  them  separately  (PhiUips  y.  Beruk,  16  Johns.  136 ;  Secor 
y.  Sturgis,  16  N.  i .  554> ;  and  it  is  no  objection  that  they  belong  to  the  same 
family  of  causes,  proyiaed  their  identity  is  not  the  same  {Staples  y.  Ooodrich,  21 
Barb.  317).  An  entire  and  indivisible  demand  cannot  be  split  so  as  to  form  the 
basis  of  two  actions  (1  Salkeld,  658),  and  a  writ  of  prohibition  might  issue  to 
preyent  seyeral  suits  on  one  demand ;  see  Jacob*s  Law  Diet,  courts ;  and  if  a 
party  brin^  an  action  for  part  only  of  an  entire  and  indiyisible  demand,  the 
Judgment  in  that  action  is  a  conclusiye  bar  to  a  subsequent  suit  for  the  other 
part.  There  is  sometimes  a  difficulty  in  discriminating  between  entire  and  sey- 
eral demands(21  Barb.  817).  The  distinction  between  demands  or  rights  of  action 
which  are  single  and  entire,  and  those  which  are  seyeral  and  distinct,  is,  that 
the  former  immediately  arise  out  of  one  and  the  same  act  or  contract,  and  the 
latter  out  of  different  acts  or  contracts  {Seeor  y.  Sturgis,  16  N.  Y.  548).  "Where 
A,  in  September,  1853,  sold  B  goods  on  credit  of  six  months  to  the  amount  of 
$312,  and  in  Noyember,  1853,  sold  him  other  goods  to  the  amount  of  $299 
(not  on  credit) ;  in  March,  1854,  A  commenced  separate  actions  against  B  to 
recoyer  these  seyeral  amounts,  and  in  October,  1854,  recoyered  judgment  in 
the  action  for  the  goods  first  sold,  for  the  amount  claimed  with  interest  and 
costs.  Then  B  set  up  the  recoyery  of  that  Judgment  as  a  bar  to  A*s  right  to 
rc>coyer  in  the  action  for  the  goods  secondly  sold.  The  court  held  that  not  a 
defence ;  that  the  demands  were  separate  and  distinct,  not  in  the  nature  of  a 
current  account,  but  each  an  entire  contract  of  itself  and  plainly  diyisible.  The 
evidence  that  would  proye  one  would  not  establish  the  other.  The  second 
transaction  was  not  a  part  of  and  did  not  srow  out  of  the  first  (and  see  Cash- 
man  y.  Bean,  2  Hilton,  841).  The  distinction  was  pointed  out  in  PhiUips  y. 
B^.ruk  (16  Johns.  136),  and  Stevens  y.  Lockwood  (13  Wend.  644).  The  question 
in  PhiUips  y.  Beruk,  was  whether  a  recoyery  by  the  plaintiff  for  work  and  la- 
bor done  in  March,  1817,  was  a  bar  to  another  claim  for  work  and  labor  done 
before  that  time,  each  claim  bein^  for  an  entirely  disconnected  and  distinct 
piece  ofseryice  (Staples  v.  Goodrich,  supra).  In  the  case  of  moneys  lost  in 
gam  ng  on  seyeral  occasions,  a  separate  action  may  be  brought  for  the  amount 
lost  at  each  sitting  {BetU  y.  HiUman,  15  Abb.  184). 
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a.  An  attomej'  saing  for  services,  must  include  his  entire  demand  in  one 
action  {Bedbman  v.  PltUner^  16  Barb.  550). 

b.  In  Seeor  y.  Skirgis  (16  K.  Y.  548,  affirming  S.  C,  2  Abb.  69),  it  appeared 
that  the  business  of  ship-carpenters  was  carried  on  in  one  part  of  a  building, 
under  ttie  direction  of  two  of  the  partners  in  a  firm,  and  the  business  of  ship- 
chandlers  in  another  part  of  the  same  buildine,  under  the  direction  of  the 
third  partner.  Separate  books  of  account  were  Icept  by  different  clerks  in  the 
two  branches  of  business,  and  the  partners  confined  themselves  respectively 
to  the  management  of  one  of  the  branches,  without  personally  taking  part  in 
the  other.  Work  was  done,  and  materials  lumished  from  the  carpentry 
branch,  in  repairing  and  equipping  a  brig,  upon  the  order  of  the  captain,  to 
the  amount  of  $139,  and  inmieaiately  thereafter,  goods  and  articles  of  ship- 
chandlery  were  fhrnished  to  the  same  brij^  and  on  the  order  of  the  same  cap- 
tain, at  <ufrerent  times  through  a  period  oia  month,  amounting  to  $521, — ^held 
that  thd  two  amounts  did  not  constitute  an  entire  claim,  but.  on  the  contrary, 
formed  two  several  causes  of  action.  And  it  was  further  held  that  assuming 
the  accounts  formed  a  single  demand,  they  were  severed  by  the  giving  of  a 
bond  to  secure  the  $521  due  for  chan(Uerv,  for  the  purpose  of  dischargmf  an 
attachment  against  the  brig,  the  account  for  carpenter's  work  remaining  a  lien 
on  the  vessel ;  so  that  an  action  could  be  obtained  on  such  bond,  notwith- 
standing jud^ent  had  been  obtained  and  satisfied  by  proceedings  in  admiralty 
to  enforce  the  lien  for  the  carpenter's  work. 

c  In  Fhrrington  v.  Batyna  (15  Johns.  432),  a  bed  and  bed-quilts  were  taken 
at  the  same  time  and  by  the  same  act,  and  a  recovery  in  trover  for  the  quilts 
was  held  to  be  a  bar  to  a  recovery  in  trover  for  the  bed.  In  Smiih  v.  JoneM 
(15  Johns.  229),  actions  were  brought  for  goods  sold  and  delivered,  the  plain- 
tiff in  one  claiming  to  recover  for  one  barrel  of  potatoes,  and  in  the  other  for 
two  barrels  of  potatoes,  all  sold  at  the  same  tmie.  The  court  held  that  the 
demand  was  entire  and  could  not  be  divided.  MiUer  v.  Covert  (1  Wend.  487), 
was  the  case  of  a  sale  of  hay  under  a  contract,  delivered  in  parcels.  The  de- 
mand was  held  to  be  entire  and  indivisible. 

<L  In  Ghterrucff  v.  Carver  (8  Wend.  492),  the  plaintiff  declared  on  a  book 
account,  consisting  of  items  of  merchandise  debvered  between  the  20th  of 
July  and  the  27th  of  August,  1828,  amounting  to  $2  35.  The  defendant 
pleaded  a  former  suit  for  Sie  same  identical  cause  of  action.  It  was  proved 
m  the  Ck>mmon  Pleas  that  the  plaintiff  had  an  account  against  the  defend- 
ant, consisting  of  twenty  different  articles  of  merchandise,  delivered  on  four- 
teen different  days  between  the  4th  of  June  and  the  27th  of  August,  1828, 
amounting  to  between  $5  and  $6 ;  that  he  commenced  a  suit  a^inst  the 
defendant,  and  exhibited  an  account  of  items  delivered  between  the  first  of 
June  and  19th  of  July,  1828,  amounting  to  $2  74  ;  that  the  defendant  pleaded 
a  tender  and  had  Judgment  for  his  costs.  The  plaintiff  then  sued  for  the 
balance  such  account,  viz. :  for  items  delivered  between  the  20th  of 
July  and  the  27th  of  August.  The  Conmion  Pleas  decided  that  on  a  run- 
ning account,  where  no  special  contract  was  made  at  the  commencement  of 
the  account,  and  where  items  have  been  delivered  on  such  account  at  different 
times  without  an^  intomediate  agreement,  each  separate  delivery  formed  a 
separate  and  distmct  cause  of  action.  The  plaintiff  recovered  judgment  That 
Judgment  was  reversed  on  appeal,  in  the  supreme  court  That  court  holding, 
'*The  only  just  and  safe  rule  is  to  compel  the  plaintiff,  on  an  account  like  the 
present,  to  mclude  the  whole  of  it  in  a  single  suit"  As  to  this  it  was  said  in 
the  court  of  appeals  in  Secor  v.  Sturgis  (supra),  that  it  would  make  every  ac- 
count consisting  of  different  items,  the  whole  of  which  is  due,  an  entire  de- 
mand incapable  of  division,  and  excludes  the  idea  that  it  is  necessary  the  claims 
should  have  arisen  out  of  a  single  transaction,  or  be  connected  togethei^by 
contract  This,  in  my  opinion  (T.  R  Strong,  J.),  is  carrying  the  doctrine  in 
question  &r  beyond  its  just  limits.  In  England  the  courts  have  held,  as  the 
supreme  court  held  in  utiemsey  v.  Carver  (supra),  that  a  tradesman's  bill,  for  a 
series  of  articles  delivered  continuously,  cannot  be  split  (Bonsay  v.  Wordamrih^ , 
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86  Eng.  L.  and  Eq.  R  283 ;  18  C.  B.  825 ;  Foof  ▼.  Perry,  8  Exch.  R  443).  In 
Stecens  y.  Loekwood,  (18  Wend.  644),  the  plaintiff  had  sued  on  an  account  for 
property  sold,  worlk  done,  and  for  rent  due,  and  on  the  trial  had  withdrawn 
some  items ;  In  the  subsequent  action  for  such  items, — ^held  the  recovery  in 
the  first  action  was  a  bar.  The  reasoning  in  this  case  was  also  dissented  Jrom 
by  T.  R  Strong,  J.,  in  Seear  v.  Sturgis  (supra).  In  Oolvin  r.  Chrwin  (15  Wend. 
557),  two  suits  were  brought  for  lottery  tickets  sold  the  defendant.  On  the 
trial  of  the  first  action,  the  plaintiff  had  judgment.  That  Judgment  was  set  up 
as  a  bar  to  the  second  action.  On  the  trial  it  appeared  that  £e  tickets,  to  re- 
cover for  which  the  suits  were  brought,  were  delivered  to  the  defendant  by 
two  different  agents  of  the  plaintiff,  at  different  offices,  at  different  times,  yet 
the  supreme  court  held  it  an  entire  contract,  and  that  the  previous  judgment 
was  a  oar.  Judge  Strong,  in  Seeor  v.  Sturgis  (supra),  says  of  that  case  (Golmn 
v.  Cortcin\  "  It  is  manifest  it  resjs  upon  no  sound  principle,  and  is  not  law.'* 
A  plainer  case  of  distinct,  independent  causes  of  action  could  hardly  be  pre- 
sented. Judgment  in  an  action  for  a  breach  of  one  covenant  in  a  lease,  or 
other  instrument,  is  a  bar  to  an  action  for  a  breach  of  another  covenant  in  the 
same  lease,  committed  before  tiie  first  suit  was  commenced  (Bendemagle  y. 
Coeki,  19  Wend,  207;  and  see  Fish  v.  FbOev,  6  Hill,  54;  Grain  v.  Beach,  2 
Barb.  120 ;  Stuj^veMrU  v.  Mayor  of  If,  T.,  11  Paige,  414 ;  Chgains  v.  BuhmnkU,  1 
E.  D.  Smith,  484).  A  promissory  note  cannot  be  the  foundation  of  two  suits, 
each  for  a  part  of  the  note  {MiUer  v.  Chvert,  1  Wend.  487).  A  letter  written  by 
the  defendant  to  G.,  stating  that  if  W.  will  let  a  certain  house  to  Q.,  he,  de- 
fendant, would  become  security  for  the  rent,  and  directing  0.  to  show  the 
letter  to  W.,  and  to  send  the  papere  to  him,  defendant,  for  execution, — held  to 
be  a  contract  to  cxeci^te  a  security,  and  not  to  pay  rent — ^that  the  contract  was 
an  entire  one,  and  one  recovenr  upon  it  was  a  oar  to  any  subsequent  action 
{Waierburif  v.  Graham,  4  Sand.  220). 

a.  A  Joint  cause  of  action  vested  in  two  or  more,  cannot  be  split  up  into 
several  at  the  option  of  those  in  whom  it  is  vested  {Catter  v.  N.  T.  and  Erie 
R  R  Camp.,  6  Duer,  46;  sec  actions  by  tenants  in  common  in  note  to  §  117). 
The  assignee  of  part  of  a  claim,  should  unite  with  the  owners  of  the  other 
part  in  an  action  for  its  recovery  (Batcdoin  v.  Coieman,  8  Abb.  431). 

b.  Of  course  a  demand  may  be  split  with  the  consent  or  assent  of  the  defend- 
ant {Oarndl  v.  Cook,  7  Cow.  810 ;  and  see  Seoor  v.  8inrgie,  16  N.  Y.  659) ;  and  he 
probably  consents  by  not  objecting  when  sued  by  the  owner  of  one  part,  see 
29  Barb.  120. 

e.  Where  a  plaintiff  sued  in  one  action  for  a  year's  rent,  and  in  another  ac- 
tion for  double  value  for  holding  over  a  quarter  after  notice  to  quit, — held  that 
the  causes  of  action  were  distinct,  and  it  was  not  a  splitting  of  one  demand  (  Wkk- 
ham  y.  Lee,  11  London  Law  Times,  240). 

'  d  As  to  splitting  a  demand  by  assignment,  see  awU,  p.  Ill  d, 

e.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  demand,  and 
obtains  Judgment,  he  cannot  subsequently  avail  himself  of  the  residue  of  his 
demand  by  way  of  set-off  in  an  action  against  him  by  the  oppoeite  party  {MHier 
V.  Covert,  1  Wend.  487).  But  although  a  party  who  has  a  claim  to  damages  for 
breach  of  a  warranty,  may  insist  upon  such  daim  in  diminution  of  damages 
when  sued  for  the  price  of  the  article  warranted,  he  is  not  bound  to  do  so ;  and 
his  omission  to  insUt  upon  such  defence  is  no  bar  to  an  action  subsequently 
brought  by  him  for  the  recovery  of  damages  {Cook  v.  2£oedy,  18  Wend.  277) 
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The  first  pleading  on  the  part  of  the  plaintiff,  is  the  com.- 
plaint. 
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§  142.  [120.]  (AmM  1^61.)    Complaint^  what  to  contain. 
The  complaint  shall  contain  : — 

1.  The  title  of  the  canse,  specifying  the  name  of  the  court  in 
which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  named  of  the 
parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  ihfi  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

a.  As  to  tlia  name  of  the  ooort — ^If  no  court  is  named  either  in  the  com* 
plaint  or  in  the  summons,  no  action  can  be  said  to  be  commmced  in  any  court, 
and  «0mM0,  the  sommons  and  complaint  are  nullities  {Ward  y.  Siringhamy  1 
Code  Rep.  118) ;  and  under  such  orcomstances  the  supreme  coart  will  enter- 
tain a  motion  to  set  aside  such  a  summonaand  compl^nt ;  bat  where  the  name 
of  the  court  is  inserted  in  the  summons,  but  not  in  the  complahit,  the  court 
will  disregard  the  omission,  and  hold  the  complaint  sufficient  ( Van  Namee  y. 
BiaUe,  9  How.  198 ;  MeniU  y.  GnnneU,  10  id.  82 ;  Van^  Bmthuyten  y.  8te9eM. 
UftlTO). 

b.  Ab  to  the  name  of  the  oounty  in  w^hich  the  pUdntUf  desires  the  trial 
to  be  had. — ^It  is  essential  for  many  purposes  of  the^action,  that  the  place  of 
trial  should  be  clearly  stated  in  the  complaint.  That  determines  where  mo- 
tions are  to  be  made,  as  well  as  where  the  trial  is  to  be  had.  Both  parties 
must  be  at  a  loss  where  to  proceed  until  that  is  distinctly  settled  {MerriH  y. 
Qrinnea,  10  How.  82 ;  HoMUdM  y.  Crock&r,  15  id,  836).  llie  statement  of  the 
name  of  the  county  in  the  summons  does  not  necessarily  show  that  it  is  put 
there  to  indicate  where  the  place  of  trial  is  to  be.  It  may  be  put  there  to  show 
where  the  attorney  issuing  the  summons  resides  (id.) ;  and  the  plaintiff  can  in- 
dicate any  county  as  the  place  of  trial,  notwithstanding  the  name  of  a  county 
majT  be  mentioned  in  the  sununons.  (Id.)  Where  the  complaint  whoUy 
omits  to  mention  the  name  of  tiie  county  in  which  the  plaintiff  desires  the  trial 
to  be  had,  it  is  irregular  {id,) ;  and  the  irregularity  is  not  cur'ed  by  reference  to 
the  summons.  {Id.)  Where  in  an  action  commenced  by  seryice  of  a  sum- 
mons, without  any  copy  of  Uie  complaint,  the  summons  was  entitled  "  Su- 
preme Court,  New  York,'*  and  stated  that  the  complaint  would  ''  be  filed  in 
the  office  of  the  clerk  of  the  city  and  cotmty  of  New  York,*'  the  defendant  de- 
manded a  copy  of  the  complaint,  one  was  seryed,  entitled  ^*  New  Y(»k,  Su- 

Sreme  Court,^*^  indorsed  "  Supreme  Court,  caty  and  countjr  of  New  Yoik,"  but 
id  not  otherwise  indicate  the  name  of  any  county  in  which  the  plaintiff  de- 
sired the  trial  should  be  had, — held  that  the  complaint  was  irregular  for  not 
stating  any  place  of  trial  {Davison  y.  P&welly  18  How.  288). 

e.  It  has  been  sfdd,  howeyer,  that  where  the  action  is  in  a  court  of  local  Ju- 
risdiction, as  in  the  New  York  common  pleas,  where  the  trial  oan  only  be  had 
in  one  county  (namely  New  York),  the  complaint  would  be  sufficient  without 
stating  the  name  of  the  county  in  which  the  plaintiff  desires  the  trial  to  b€^ 
His  brin^nff  his  action  in  such  court  sufficiently  indicates  his  desire  to  haye 
the  trial  m  the  county  in  which  the  court  has  Jurisdiction  {LeopM  y.  I^ipper^ 
hdmer^  1  Code  Rep.  89). 

d.  A  defect  in  the  complaint  in  this  respect  is  not  waiyed  by  the  defendant 
omitting  to  raise  the  objection  imtil  after  his  original  time  to  answer  has  ex* 
pired,  and  by  his  obtaining  orders  eztendinjg  the  time  to  answer  {MerriU  y. 
GriwM&^  10  How.  82).    The  proper  course  ror  the  defendant,  to  t^e  adyaa* 
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tage  of  the  omission,  is  by  motion  to  set  a^de  'the  complaint  for  irregalarity 
(id  /  ffaU  Y.  ffunOey,  1  Code  Bep.  N.  S.  21,  n\  It  is  not  a  defect  for  which 
the  defendant  can  demur  {Dorman  y.  KeBam^  14  How.  184 ;  4  Abb.  202). 

a.  The  motion  to  set  aside  fbr  such  an  irrefuiaiity  may  be  made  in  a  Judicial 
district  where  the  action  is  in  &ct  triable  {mtchkm  y.  Crocker,  16  How.  886) ; 
thus,  where  the  plaintiff  resided  in  Cayuga  county,  and  the  defendants  In 
Broome  county  (the  nature  of  the  action  is  not  stated  in  the  report),  the  com- 

glaint  not  stating  any  county  for  trial,  the  defendant  moyed  at  a  special  term 
1  Tioga  county  to  set  aside  the  complaint,— it  was  held  that  the  action  was 
triable  jgither  in  the  county  of  Cayoffa  or  Broome ;  and  as  the  plaintiff  had  not 
indicate  in  which  he  deeired  it  to  be,  the  motion  might  properly  be  made 
either  in  the  district  of  the  plaintiff's  or  of  the  defendant's  residence.    (Id.) 

b.  The  defect  that  the  complaint  does  not  name  the  county  of  trial  may  be 
amended  (Hotchkm  y.  Crocker;  15  How.  886 ;  Ikmaon  y.  Potc^,  18  id,  288). 

6,  Karnes  of  the  parties. — ^Properly,  the  names  of  all  the  parties,  plaintift 
and  defendant,  should  be  set  forth  in  the  title.  If,  howeyer,  only  some  of  the 
parties  are  named  in  the  title,  but  are  all  correctly  named  in  the  body  of  the 
complaint,  it  will  be  sufficient  (HiU  y.  Thacter,  2*Code  Rep.  8 ;  8  How.  407) ; 
and  after  the  names  of  the  parties  are  once  stated,  it  is  sufficient  afterwards  to 
designate  them  as  "  the  plamtiff"  and  "  the  defendant"  (Davieon  y.  Savage^  6 
Taunt.  121 ;  Stepfienson  y.  Hunter,  ii.  406 ;  see  JBtanley  y.  ChappeU,  8  Cow.  285). 
Except  in  the  cases  provided  for  by  g  175  (cases  of  plaintiff's  ignorance  of  the 
true  name),  the  name  of  the  defenoant  should  be  correctly  stated ;  if  it  be  not, 
it  seems  the  remedy  is  by  motion  (see  MiUer  y.  StetUner,  22  How.  618 ;  and  see 
20  N.  Y.  862,  and  10  How.  275 ;  £!aiott  y.  Sdrt,  7  How.  25 ;  Dole  y.  Manl^,  11 
id,  188).  A  mistake  in  the  name  of  a  plaintiff  is  not  a  ground  for  nonsuit ;  it 
may  be  amended  before  or  at  the  trial,  or  afterwaras  {Barnes  y.  Ferine,  9 
Barb.  fi02 ;  see  B'k  of  Baoana  y.  Moffee,  20  N.  T.  356).  Where  the  true  name 
of  the  defendant  was  Ikan  3,  Mdn^,  and  he  was  described  in  the  summons 
and  complaint,  seryed  together,  as  Dennis  8.  Maritey,  it  was  held  that  the  pro« 
ceedings  were  irregular ;  out  as  the  notice  of  motion  was  subscribed  "  William 
H.  Andrews,  attorney  for  defendant,"  it  was  a  oeneral  appearance  in  the 
action,  and  therefore  a  waiyer  of  the  irregularity  {Dole  y.  Maniey,  eupra  ;  and 
Baxter  y.  Arnold,  9  How.  445).  In  Walker  y.  Parkins  (9  Jur.  665 ;  14  Law 
Jour.  Rep.  214  Q.  B.;  1  New  Prac.  Cas.  199 ;  2  D.  &  L.  982)  the  plaintiff  was 
described  in  the  writ  as  **  Walkec  &  Co."  A  motion  tQ  set  aside  tbe  writ  for 
not  settingout  the  names  of  the  plaintiffs  was  denied,  and  held  that  **  non  eon" 
atai,^^  but  Walker  &  Co.  meant  the  plaintiff  alone,  and  no  more  than  one  per- 
son. 

.  d  It  is  presumed  that  in  stating  the  names  of  the  parties  it  is  not  necessary 
to  add  any  description,  as  to  say,  A.  B.,  executor,  &c,;  and  if  such  description 
is  Ihserted.  it  is  mere  surplusage,  and  does  not  present  a  fact  wliich  can  he 
traversed  (Sheldon  y.  Hoy,  11  How.  15 ;  MerriU  y.  Seamen,  2  Selden,  168) ;  but 
saying  A.  B.,  as  executor,  &c.,  is  yery  different  ttom.  merely  stating  A.  B., 
executor,  &c.  To  say  as  executor,  &c.,  is  alleging  the  character  in  which  tho 
plaintiff  sues,  as  to  which  see  infra. 

e.  The  charaoter  in  which  the  plaintiff  sues  shoold  be  stated. — A  plain- 
tiff may  sue  either  as  an  indiyidual  for  his  indiyidual  benefit,  and  as  the  real 
party  in  interest,  and  in  that  capacity  as  the  original  party,  to  whom  the  cause 
of  action  accrued,  or  as  the  assignee  of  the  party  to  whom  the  action  accrued. 
Or  the  plaintiff  may  be  suin^  in  a  representatiye  character,  as  administrator, 
committee,  executor,  guardian,  public  officer,  receiyer,  or  trustee.  Where 
nothing  appears  to  the  contrary,  it  is  presumed  that  the  plaintiff  has  le^l 
capacity  to  sue,  is  the  real  party  in  interest,  suing  as  an  indiyidual  for  his  in- 
dividual benefit,  and  therefore  m  such  a  case,  nothing  need  be  said  in  the 
complaint  as  to  the  character  in  which  the  plaintiff  is  suing ;  and  it  being 
shown,  by  the  facts  stated,  that  a  cause  of  action  accrued  to  me  plaintiff,  it  is 
presumed  that  the  cause  of  action  continues  m  him,  and  he  need  not  make 
any  allej^ation  as  to  that  A  plaintiff  who  describes  himself  as  "  A.  B.,  presi- 
dent"  &C.,  or  "  A.  B.,  administrator  of,"  &c,  or  "  A.  B.,  assignee  of,'  t&c. 
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irhhont  fiirther  indicatisjor  the  character  in  which  he  sixes,  wHl  he  taken  to  be 
suing  as  an  individual  (I^Mon  y.  Bogy  11  How.  12 ;  Sooi  y.  Price,  22  td  372* 
Buderfield  y.  Maeomber,  id.  150;  MerriU  y.  Seaman^  2  Selden,  168;  Fbrreit  y. 
Maifor  cfN.  F.,  18  Abb.  850 ;  Seraniom  y.  Farmeri  Bk,  tf  Rochester,  88  Barb. 
(527 ;  HaUeit  y.  Borrower,  id,  587).  The  addition  of  the  word  "  suryivor ''  to 
the  name  of  a  defendant  sued  upon  a  ioint  and  several  obli^tion  is  mere  sur- 
plnsage,  the  promise  being  laid  as  an  mdiyidual  one,  the  action  is  to  be  deemed 
<Rie  on  the  several  contract  {Boffert  v.  VermHya,  10  N.  Y.  447].  As  to  the 
effect  of  the  word  '*  euretif  "  or  ^  eecurity^^  added  to  Uie  name  of  an  indorser  of 
m  note  (BTa4ford  v.  Corey,  5  Barb.  461).  The  addition  of  ''junior  "  to  a  name 
18  mere  description,  and  is  no  part  of  the  name.  Neither  is  the  middle  letter 
between  the  Christian  and  surname  any  part  of  the  name ;  the  law  knows 
onl^  one  Christian  name  (The  People  v.  Cook,  14  Barb.  261).  Where  the  com- 
plamt  alleged  that  '*  the  plaintiff  is  sheriff  of  the  city  and  county  of  New  York" 
It  was  held  a  sufficient  allegation  of  his  official  character  {Kelly  v.  Breudnff^ 
S2  Barb.  601,  affirmed  88  Barb.  128).  If  the  plaintiff  has  not  capacity  to  sue, 
as  being  an  in&nt,  or  if  he  has  divested  himself  of  the  right  of  action  which 
had  accrued  to  him,  it  is  matter  of  defence  coming  from  the  defendant.  But 
if  it  appears  that  the  cause  of  action  accrued  to  some  other  body  than  the 
plaintiff,  then  the  defendant  has  a  right  to  be  informed  by  the  complaint  how 
the  plaintiff  became  the  owner  of  the  demand,  whether  oy  purchase,  assign- 
ment, operation  of  law,  or  how  otherwise ;  and  the  facts  should  be  stated  by 
which  the  plaintiff  became  such  owner  {Bustd  v.  Clapp,  7  Barb.  482 ;  BenUey 
y.  Jones,  4  How.  202 ;  If  Murray  v.  Thomas,  5  «i  14 ;  PUrker  v.  Tottm,  10  id, 
283 ;  Thomas  v.  Desmond,  12  td  821 ;  Freeman  v.  Ft^n  Fire  Ins.  Co.,  14  Abb. 
407).  In  other  words,  the  plaintiff  must  show  UUe  (see  infra).  The  capacity 
of  the  plaintiff  to  sue  is  independent  of  the  cause  of  action  {Bk.  ofLowville  v. 
Edwards,  11  How.  216 ;  Johnson  v.  Kemp,  11  id.  186 ;  B'k.  of  Havana  v.  Wiek^ 
ham,  16  id.  97).  Where  the  plaintiff,  a  trustee  for  the<benefit  of  creditors,  sued 
on  a  note  for  the  bei^efit  of  the  estate,  but  without  alluding  in  the  complaint 
to  his  representative  character,  he,  havingfailed  in  the  action,  was  held  to  be 
personally  liable  for  the  costs  (Murray  Y.Met^drickson,  6  Abb.  96 ;  1  Bosw.  635). 

a.  Where  the  pluntiff  is  an  assignee,  the  complaint  should  allege  the  &ct 
of  the  assignment  In  so  doing,  he  need  not  state  that  there  was  any  consid- 
eration for  the  assignment,  nor  whether  it  was  in  writing  or  by  parol  ( Vogel  v. 
Badeoek,  1  Abb.  177 ;  Bomer  v.  Wood,  15  Barb.  872 ;  Martin  v.  Kaiumee,  2 
Abb.  881 ;  and  see  Gregory  y.  Freeman,  2  Zab.  R.  405 ;  Artcher  v.  Zeh,  5  HilL 
200 ;  see  ante,  pp.  112 1?/ 118  d!).  And  if  ihe  assignment  be  by  a  corporation,  and 
the  transfer  is  prima  fade  IawM,  the  complaint  need  not  aver  that  the  directors 
were  authorized  to  make  the  assignment  (Nelson  v.  JEaton,  16  Abb.  118) ;  where 
the  complaint  showed  on  its  face  that  another  person  than  the  plaintiff  was 
the  owner  of  the  subject  of  the  action,  it  was  held  insufficient  (Palmer  v. 
8med!ey,  6  Abb.  205).  An  allegation  "that  Cobb  duly  assigned  and  trans- 
ferred all  his  interest  in  the  contract  to  the  plaintiff  Grant,  and  the  plaintiff 
Lodlam  became  interested  by  a  sale  and  assignment  to  him  of  a  jmrt  of  Grant's 
interest"  was  held  sufficient  (Bomer  v.  Wood,  supra  ;  Fowk/r  v.  N.  T.  Indem* 
Ins.  Co.,  28  Barb.  151 ;  Morange  v.  Mudge,  6  Abb.  248) ;  and  an  allegation  that 
A.  assigned,  sold,  and  transferred,  and  set  over  to  the  plamtiff  the  said  judg- 
ment, will  be  construed  to  mean  that  the  judgment,  or  whatever  may  have 
been  the  subject-matter,  was  assimed  absolutel^r.  If  the  assignment  was  sub- 
ject to  any  material  condition  affecting  the  plaintiff's  right  to  recover,  it  is 
matter  to  come  from  the  defendant  by  way  of  defence  ^artin  v.  Kanouse,  2 
Abb.  881) ;  and  where  the  complaint  showed  that  the  alleffed  cause  of  action 
accrued  to  a  third  party,  and  the  only  manner  in  which  ue  plaintiff  showed 
title  in  himself  was  an  allegation  that  **the  plaintiff  is  now  the  sole  owner  of 
the  said  demand  "  on  demurrer  (the  report  does  not  say  on  what  jsround) — ^it 
was  held  that  the  allegation  was  of  a  conclusion  of  law  and  not  of  a  fact,  and 
showed  no  title  in  the  plaintiff  (rA<»jkw  v.  Desmond,  12  How.  821).  An  allega- 
tion that  plaintiff  became  the  owner  of  the  cause  of  action  bv  purchase  was 
held  sufficient  allegation  of  title  as  assiniee  of  the  party  to  whom  the  cause 
€f  acUon  accrued  QPrindle  v.  Caruthers,  15  N.  Y.  427). 
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0.  Bzeontor  or  adsdntetrator. — ^In  an  actton  by  an  executor  or  adminla- 
tratOT,  as  such,  the  complaint  should,  by  some  appropriate  averment,  show 
that  the  action  is  by  the  party  in  his  repreeentaUve  character,  and  not  as  an 
indiridual.  It  is  not  necessary  that  he  should  make  profert  of  the  letters 
testamentary  or  of  administraticm ;  it  is  sufficient  if  he  ayer  that  he  sustains 
the  character  either  of  executor  or  administrator,  as  the  case  may  be ;  and  if 
the  averment  is  denied,  he  produces  on  the  trial  the  letter  granted  to  him  as 
eyidence  of  his  title  (BrigM  y.  Ourris,  5  Sand.  438 ;  WdU  y.  Webiier,  9  How. 
251).  Where  the  complaint  alleged  that  ^  plaintiff  is  the  executor  of  the  last 
will  and  testament  of  J.  W.,  deceased,  and  that  he  had  been  duly  and  l^ally 
authorized  to  act  as  such  executor,"  and  fhrther  stated  that  the  defendant  was 
indedted  to  the  plaintiff  as  such  executor,  and  on  demurrer  that  plaintiff  had 
not  capacity  to  sue,  the  complaint  was  held  sufficient  (Welles,  J.,  WeUa  y.  Weih 
$i&ry  iupra.)  In  an  action  commenced  prior  to  the  code  taking  effect,  it  was 
held  that  merely  describing  the  plaintiff  m  the  commencement  of  the  dedara- 
tion,  as  "  G.  H.  M.,  executor  of  the  last  will  and  testament  of  J.  &,  deceased, 

Elaintiff,"  that  being  the  only  allegation  indicating  tliat  the  action  was  brought 
y  the  plaintiff  in  any  other  than  his  individual  diaracter,  and  followed  by  a 
statement  of  a  cause  of  action  accruing  to  himself  personally,  did  not  make 
the  action  one  by  the  plaintiff  a$  executory  so  as  to  admit  a  defence  of  set-off 
against  the  plaintiff's  testator,  or  to  warrant  a  Jud^ent  agiunst  the  plaintiff  as 
executor,  to  be  levied  of  the  testator's  goods  in  his  hands  {Merritt  v.  Seaman^ 
2  Selden,  168 ;  and  see  Benard  v.  Comelyeay  4  Abb.  280).  The  word  ejoeetttar, 
&C.,  following  the  name  of  the  plaintiff,  was  regarded  only  as  descriptive  of 
the  person  (ia.);  and  since  the  code  it  has  has  been  held  that  a  complaint  com- 
mencing **  A.  B.,  administrator  of  the  goods.  ^>  of  C.  D.,  deceased  plaintiff^ 
c  omplains,&c,'*  or  A.  B.,  president,  &c.,  was  insufficient  to  show  that  the  plain- 
tiff sued  in  a  representative  capacity,  and  there  being  nothing  fUrther  m  the 
complaint  to  indicate  in  What  capacity  the  plaintiff  sued,  the  action  was  to  be 
regarded  as  brought  by  the  plaintiff  in  his  own  right  (Shddon  v.  Hoy^  11  How. 
12;  Boot  V.  Price,  22  How.  878;  BuUerfM  v.  Maeomber.id.  150;  HaUettr. 
Ilarrotoer,  88  Barb.  587).  The  word  <m  is  essential  and  cannot  be  replaced  by 
any  other  word  (ffefuhaU  v.  Eoberts,  5  East,  154).  The  fi&ct  that  the  plaintiff 
is  administrator,  and  had  been  regularly  appointed  by  the  surrogate  of  some 
county  in  the  State,  is  a  material  and  traversable  &ct,  and  should  be  stated  in 
such  form  as  to  tender  an  issue  to  the  adverse  party,  and  the  complaint  should 
contain  a  particular  statement  of  the  time  and  place  of  granting,  and  the 
functionary  by  whom  administration  was  granted  {Shddon  v.  Hoy,  11  How. 
12).  So  where  a  plaintiff,  suing  as  administrator,  alleged  that  he  had  been 
**  duly  appointed  "  administrator,  without  any  &ct  as  to  when,  or  how,  or  by 
whom  he  had  been  appointed,  it  was  held  insufficient  (Beach  v.  King,  17  Wend. 
197 ;  GiOeU  v.  FbirekOd,  4  Denio,  80 ;  White  v.  Joy,  8  Keman,  80 ;  Chautauqus 
Co.  B'k.  v.  White,  2  Selden,  286).  And  a  complaint  which  alleged  that  the 
plaintiflb  "  have  been  duly  appointed  and  qualified  by  the  surrogate  of  the 
county  of  New  York,  to  act  as  sole  executors  of  D.  F.,  deceased,"  was  held 
insufficient  (Fbrred  y.  Ths  Mayor  of  N.  F.,  18  Abb.  850).  But  where  the  com- 
plaint stated  the  cause  of  action  was  due  the  plaintiff  ae  executor,  it  was  held 
sufficient  to  show  the  plaintiff  sued  in  his  representative  character  {ScraiUom 
y.  thrmere  Rk.  of  Boeki^er,  88  Barb.  527).    See  Index,  Duly. 

b.  The  fact  that  the  appointment  is  by  a  surrogate  of  this  State  is  material 
to  be  stated ;  because  the  courts  of  this  State  cannot  take  noUoe  of  letters  testa- 
mentary or  of  administration  granted  abroad,  and  they  give  no  authority  to 
sue  hero  (Morrdt  y.  Dickey,  1  Johns.  Ch.  R  156 ;  WH&atM  v.  Slcrrs,  6  u2.  858 ; 
CampbeB.  v.  Toueey,  7  Cow.  68 ;  Vroom  v.  Van  Horn,  JO  Paige,  550).  For  it  is 
a  general  rule  that  executors  and  administrators  can  sue  or  be  sued  as  meh 
only  in  the  State  in  which  they  are  appointed  (Verm^ea  v.  Beatty,  6  Barb. 
429;  ^t/Ay.  Webb,  1  «l.  280;  and  see  /S^  v.  Cknt,  5  Abb.  482;  Warren  v. 
Eddy,  1^  Ahb,  ^ ;  GuUck  Y.  OuUek,  21  Row.  22 ;  BobinsY,  Tr<9tt»,  26  How.  15). 
And  it  seems  a  foreign  executor  may  foreclose  a  mortgage  in  this  State  with- 
out taking  out  letters  testamentary  here  (AvereU  y.  Taylor,  5  How.  476).  An 
action  may  be  maintained  against  an  executor  as  an  executor  de  eon  tort,  in 
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any  State  in  which  he  may  render  himself  liable  to  be  so  soed  (CampbeU  r. 
Tcu9ey,  7  Cow.  64 ;  McNamara  v.  Dwyer,  7  Paige,  239 ;  Montalvan  t.  Ctowr,  83 
Barb.  190/.  Theplaeej  i,  e.,  the  State  or  coonty  in  which  an  executor  or  ad- 
ministrator was  appointed,  is  a  material  and  trayersable  averment,  and 
should  be  truly  stated  (Steph.  PL  288 ;  lUghtmyer  y.  Bayfjumd,  12  Wend.  61 ; 
Morgan  y.  Lyon^  id.  265) ;  and  the  time  of  appomtment  ^ould  be  stated.  See 
Eing  y.  Baebrough,  2  Cr.  &  J.  418. 

a.  A  complaint  against  administrators  for  goods  sold,  describing  the  plain- 
tifb  as  administrators  making  a  profert  of  tte  letters,  and  diarging  that  the 
defendant's  intestate,  in  his  lifetime,  was  indebted  io  me  plaiTUiffs,  and  conclud- 
ing to  the  damage  of  plaintifis  as  aoministrators,  &c.,  but  not  stating  that  the 
promises  were  made  in  the  lifetime  of  the  plaintifTs  intestate,  nor  to  him,  nor 
eyen  to  the  plaintifik  m  admimstraton,  woiud  be  deemed  a  complaint  by  the 
^aintiffi  in  their  indiyidual  and  not  in  their  representaUye  character  ( Wmraen  y. 
WorthingUm,  2  Barb.  868). 

h.  Flaintur  ndiiff  by  gnardUaiL— Where  the  plaintiff  is  an  in&nt,  suing  by 
guardian,  the  complunt  should  contain  an  alleeation  of  the  appointment  of  the 
guardian  by  the  court  or  a  Judse,  and  as  this  iul^gation  is  trayersable  it  should 
be  stated  in  a  traversable  foTm\HuXberi  y.  Young,  18  How.  414) ;  and  an  alleffa- 
tion  commencing  the  complaint  **  Nathaniel  Hulbert,  an  in&nt  plaintiff  by 
Jesse  Hulbert,  his  guardian,  complains,'*  Soc.y  is  not  a  sufficient  statement  (id.) ; 
and  where  the  statement  was  in  that  form,  a  demurrer  on  the  ground  that  it 
appeared  on  the  face  of  the  complaint  that  the  plaintiff  had  not  legal  capacity 
to  sue,  was  sustained  at  general  term  (id  /  see,  however,  8ere  v.  Doit,  5  Abb. 
481). 

&  Pablio  officer.— When  an  action  is  brought  by  public  officers  in  their  of- 
ficial character,  and  in  the  names  of  the  individuals  with  the  addition  of  their 
name  of  office,  the  complaint  should  by  proper  averment  show  that  the  claim  is 
made  by  the  officer  and  not  by  the  inoividual  (OtUhries  v.  Fither,  8  Stark.  151) ; 
and  where  in  an  action  by  commissioners  of  highways,  to  recover  a  penal^, 
the  complaint  was  as  follows, — Calvin  H.  Gould  ana  John  Sheldon,  commis- 
sioners of  highways  of  the  town  of  Lisbon,  u^inst  John  Glass.  The  plaintiffs 
above-named  complain  of  the  above-named  ctefendant,  and  say  that  on,  &c,  he 
wrongfully  obstructed  a  certain  highway  at,  &c,  by,  &c., — answer  a  general 
denial  ana  new  matter, — on  the  trial  the  pjlaintiffs  proved,  they  were  the  com- 
missioners of  highways,  and  the  obstructions  by  the  defendant.  The  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  the  plainti&  had  sued  as  individ- 
uals and  not  in  their  official  capacity  as  commissioners,  and  as  individuals  had 
ahown  no  right  to  recover.  The  motion  was  denied,  and  the  plaintiffs  had 
Judgment  On  appeal  to  the  supreme  court,  held  that  the  motion  for  a  nonsuit 
should  have  been  granted  for  the  reasons  alleged  {OotUd  v.  Gkus,  19  Barb.  179). 
And  by  James,  J.,  "  The  complaint  in  this  action,  tested  by  the  principles 
laid  down  in  JferriU  v.  Seaman  (2  Selden,  168),  Ogdensburg  Bank  v.  Van 
BenmOaer  (6  Hill,  240),  Ddafldd  v.  Kinny  (24  Wend.  845),  and  Hunt  v.  Van 
AUtyne  (25  td  605),  and  numerous  other  cases  of  like  character,  is  an  action  in 
ikvor  of  plaintiffi  as  individuals,  and  not  one  '  in  their  name  of  office.'  The 
affix  to  their  names  in  the  title  is  a  mere  deseriptio  permmce"  Justice  Gowen, 
in  Hunt  v.  Van  Aktyne  {tupra\  said,  *'  The  declaration  is  one  by  the  defendant 
Hunt  in  his  own  right,  calling  himself  president  of  a  certain  company,  is  a 
mere  deseriptio  per9onm^\  In  the  case  of  Ogdentburg  BarUlc  v.  Van 
Bennelaer  (mpra).  Justice  JBronson  said, "  This  is  an  action  against  Henry  Van 
Rensselaer,  and  the  words  which  follow  his  name.  President  of  the  St.  Law- 
rence Bank,  can  only  be  regarded  as  dacriptio  persona,^*  The  question  has 
been  decided  in  Delajleld  v.  Kinny.  It  was  also  decided  at  the  last  term,  on 
the  ai^tment  of  a  cause  where  the  declaration  was  fhuned  in  the  same  way 
against  an  executor ;  and  it  is  so  decided  in  all  the  precedents  in  the  books.  In 
the  present  action  the  title  is  the  only  part  of  the  complaint  which  contains 
any  intimation  that  the  suit  is  brought  by  the  plaintiffs  in  any  other  than  their 
individual  character.  They  nowhere  aver  that  they  are  commissioners  of  the 
town  o'  Lisbon,  or  complam  as  such.    It  is  the  ptatrUiffi  that  complain  of  the 
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defendant,  it  is  the  plain^fi  that  demand  Judgment,  it  is  Calvin  H.  €k>a]d  and 
John  Sheldon,  pUUnUffs,  that  have  obtained  the  Judgment,  and  not  the  com- 
missioners of  hig:hways,  nor  Gk)uld  and  Sheldon  as  commii^oners  of  highways. 
The  word  pUtMUiffs  as  used  in  the  complaint  and  in  the  Jud^ent  can  only  be 
held  to  mean  the  indiyiduals,  and  not  the  officers.  The  plamtifb  should  have 
averred  that  they  were  commissioners,  that  a*  such  they  complained  of  the  de- 
fendant ;  and  the  Judgment  should  have  been  entered  in  their  &vor  as  conmds- 
sloners.*' 

a.  Where  the  complaint  was  entitled  S.  8. 8.,  Supervisor  of  the  Town  of  North 
Hempstead  against  J.  L.,  and  commenced,  **The  complaint  of  the  plaintiff 
above-named  as  supervisor  as  aforesaid,  shows,"  the  defendant  demurred  on  the 
ground  that  the  complaint  did  not  show  the  plaintiff  had  legal  capacity  to  sue, 
and  it  was  contendea  that  he  did  not  allege  that  he  was  the  supervisor  of  the 
town  of  North  Hempstead.  The  demurrer  was  overruled ;  and  in  sustaining 
that  decision  the  court  of  appesds  said.  It  is  a  sufficient  answer  that  he  de- 
scribes himself  in  the  title  of  the  complaint  as  supervisor  of  North  Hempstead, 
and  then  commences  it  ^  saying, "  The  complaint  of  the  plaintiff  above-named 
as  supervisor  as  aforesaid,  shows,"  &c.  This  is  a  very  plain  statement  of  the 
capacity  in  which  he  sues,  and  would  not  mislead  any  person  of  common  un- 
derttandinff  {dmitk  v.  LednuSy  4  Selden,  474).  Where  the  complaint  was  en- 
titled ¥,i£Sd  J.,  Commissioners  of  Highways,  and  oonunenced,  "  The  piain- 
tiffii,  commissioners  uf  highways,  complain  " — ^held  sufficient  to  show  they 
sued  as  oonmiissioners  {I^^oler  v.  WetteneUj  17  Abb.  59 ;  40  Barb.  374).  A  plea 
concluding  the  plaintifib  *'  so  being  and  being  duly  nominated  public  officers 
as  aforesaid,"  held  a  sufficient  averment  that  they  were  such  public  officers 
(Stevjard  v.  G^tmcws,  2  Dowl.  N.  &  405 ;  10  M.  &  W.  711;  and  see  Davidson  v. 
Bower,  5  Scott,  N.  K.  689). 

b,  OfSoer  of  joint-stook  Companicm. — In  an  action  by  an  officer  of  a  Joint- 
stock  company,  under  the  act  of  1849,  the  complaint  must  allege  that  the 
company  is  a  Joint-stock  company  or  association,  consisting  of  more  than 
seven  stockholders  or  associates  {tiffany  v.  WtUiaiMy  10  Abb.  204). 

«.  Bank  preoldsnt — One  suing  as  president  of  a  Bank  sufficiently  indicates 
the  character  in  which  he  sues  by  describing  himself  as  A.  B.,  President  ot. 
&c,  naming  the  Bank,  and  then  alleging  that  he  prosecutes  for  the  benefit  of 
said  Bank  (Booi  v.  Price,  23  How.  87%). 

&  Trustee  or  agwit—One  suing  as  trustee  or  agent  should  make  a  positive 
and  Issuable  averment  of  his  trust  or  agency  in  his  complaint  (Freeman  v. 
FaUm  Fire  Ins,  Co.,  14  Abb.  407).  « 

e.  Receiver. — Where  a  receiver  would  make  title  in  pleading  to  a  ehoss  in 
action  or  other  property  which  had  belonged  to  the  party  he  represents,  he 
must  set  out  the  fiu^ts  showing  his  appointment.  In  such  a  case  it  will  not 
answer  merely  to  describe  himself  as  receiver  or  even  to  aver  that  he  was  duly 
appointed  {Oi&et  v.  FairMldy  4  Denio.  80).  He  must  set  out  the  proceeding  so 
that  the  court  may  see  that  the  appointment  was  legal.  In  such  a  case  the 
appointment  of  a  receiver  is  a  part  of  the  plaintiff's  title.  It  is  like  the  grant- 
ing of  administration  or  of  letters  testamentary  in  a  suit  by  executors  or  ad- 
mmistrators;  unless  the  fact  is  stated  the  plaintiff  does  not  show  any  rig^ht  to 
sus  (WMe  V.  Joy,  8  Keman,  86;  see  Chautauqua  County  Bank  v.  TFvUte,  2 
Selden,  286;  Bangs  v.  Mcintosh,  28  Barb.  591;  and  TStekerman  v.  Brown, 
11  Abb.  889).  But  it  is  not  neoessarv  for  the  com|>laint  to  set  out  all  the  pro- 
ceedings by  which  he  was  appointed.  A  complaint  was  held  sufficient  on 
demurrer  which  stated  "  that  by  an  order  of  the  supreme  court  of  the  State  of 
New  York,  made  at  the  city  hall,  at  the  dty  of  New  York,  on  the  5th  day  of 
November,  1857,  the  plaintiff  was  duly  appointed  receiver  of  the  Bowery- 
Bank,  of  the  dty  of  New  York,  upon  filing  certain  security  therein  mentioned, 
which  said  security  was  duly  filed  on  the  6th  day  of  November,  1857 ;  and  that 
the  plaintiff  thereupon  entered  upon  the  duties  of  his  appointment,  and  is  now 
In  the  lawful  possession  of  the  property  and  effects  of  said  bank  as  receiver 
thereof"  {Stuart  v.  Beebe,  28  Barb.  84). 

/.  A  demurrer  to  a  complaint  which  described  the  plidntiff  as  havinj;  been 
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dulif  appointed  reodTer  of  John  W.  Cnuoe,  and  bringing  this  salt  by  order  of 
the  supreme  conrt,  was  sustained  on  the  ground  that  it  was  neoessary  to  state 
the  time  and  mode  of  appointment  so  that  the  adverse  party  might  take  issue 
on  sach  &ct8  (Da^Un  y.  Conndh^  18  How.  826) ;  query,  was  not  the  allegation 
that  he  was  **  diuJ^  appamied  "  sufficient  ?  Thus  where  it  was  alleged  in  terms 
that  the  plaintiff  lias  been  dul^  appointed  receiver,  and  the  objection  was  that 
the  complaint  did  not  state  with  sufficient  precision  how  he  became  such  re- 
odver,  the  defect  was  held  to  be  not  insufficiency,  but  indefiniteness  (Ghmey 
r. .9^,23 How.  888;  see  ThsPeopiey,  Waiker,  28  Barb.  805;  2  Abb.  422; 
Cruger  t.  BaUiday,  8  J^dw.  Ch.  R  570;  Ths  Bsople  t.  Eyder,  2  Keman,  488 ; 
Fbwlery.N.  T,Indem,ln$.  a>.,  28  Barb.  148 ;  Marange  v.  ifue^e,  6  Abb.  248 ; 
Woodbury  y.  Sackrider,  2  Abb.  405 ;  Sere  y.  Gait,  5  Abb.  482 ;  Farmefe  Bar^  v. 
Empire  Sume  Dresdng  Co.,  10  Abb.  47;  Fren/ek  y.  WiM,  id,  102;  M>yt  y. 
Thompson's  Exrs.  10  K  Y.  208). 

A.  As  to  the  obaxaoter  in  "volilch  the  defendant  is  aooght  to  be  oharged. 
*-As  in  the  case  of  a  plaintiff  so  in  the  case  of  a  defendant,  the  presumption  is 
that  he  is  sninff  in  his  individual  capacity,  unless  the  contrary  be  made  to  ap* 
pear ;  if,  thererore,  the  plaintiff  seeks  to  charge  him  in  any  other  thaif  his  in* 
dividual  capacity,  it  should  appear  by  the  complaint  that  such  is  the  object  of 
the  action.  It  seems  this  object  would  be  sufficiently  indicated  by  a  simple 
allegation  that  the  defendant  is  executor,  &c.,  and  that  Uie  plaintiff  need  not 
state  how,  or  when,  or  where,  or  by  whom  he  was  invested  with  the  charac- 
ter in  which  the  plaintiff  seeks  to  cnarge  him.  If  the  defendant  has  ever  be- 
come invested  with  the  character  in  which  the  plaintiff  seeks  to  charge  him, 
the  manner,  and  time  and  place  of  such  investiture  are  supposed  to  be  better 
known  to  the  defendant  Uian  the  plaintiff;  and  if  he  never  was  invested  with 
the  character  in  which  he  is  sued,  he  has  simply  to  deny  that  he  is  executor, 
or  wbiatever  may  be  the  character  attributed  to  him  by  the  complaint.  In  one 
case,  however,  where  an  action  was  brought  against  a  defendant  as  committee 
of  Tolbert,.  an  habitual  drunkard,  and  the  complaint  alleged  that  the  plaintifb 
recovered  a  j  udgment  against  said  Tolbert  on  &c.,  and  that  said  Tolbert  had  been 
declared  an  habitual  drunkard,  and  that  the  custody  of  his  person  and  »tate 
had  been  awarded  to  the  defendant,  and  concluding  by  demanding  judgment 
agiunst  the  defendant  to  be  satisfied  out  of  the  estate  of  said  Tolbert.  The 
complaint  did  not  state  in  what  court  proceedings  were  had  to  declare  the 
said  Tolbert  an  habitual  drunkard,  nor  that  such  proceedings  were  in  any 
court,  nor  that  the  defendant  had  any  estate  of  the  said  Tolbert  in  his  custody 
or  control  The  defendant  demurred.  The  demurrer  was  sustained,  as  well 
on  the  ground  that  no  such  action  could  be  maintained,  as  because  the  com- 
plamt  md  not  state  fiicts  sufficient  to  constitute  a  cause  or  action  against  the  de- 
fendant, in  this,  that  it  did  not  show  that  Tolbert  was  declared  an  habitual  drunk- 
ard by  any  court  or  officer  having  jurisdiction  in  the  premises  (HdU  v.  Taylor,  8 
How.  4281  [That  case  probably  is  not  an  exception  to  the  general  rule ;  and  an 
examination  of  the  entire  grounds  for  the  decision,  will  show  that  it  proceeded 
chiefly  on  the  want  of  an  order  authorizing  the  action  to  be  brought.] 

h.  Paimiuion  to  wob,  when  to  be  alleged. — ^There  are  some  cases  in 
which,  by  reason  of  some  special  character,  either  of  the  plaintiff  or  of  the  de- 
fendant, he  cannot  sue  or  be  sued  unless  by  permission  of  the  court.  Such  is 
the  case  of  a  receiver  (1  Yes.  jun.  165 ;  0  mI.  885 ,  8  Bro.  C.  C.  88 ;  16  Wend. 
410;  19  N.  Y.  870);  a  committee  of  an  Iwbitual  drunkard  {HaU  v.  Taylor,  8 
How.  428 ;  and  see  Penon  v.  Warren,  14  Barb.  488) ;  action  on  injunction  bond 
filed  under  81st  Rule  of  the  late  court  of  chancery  tBi^'TW  y.  AUen,  6  How. 
80) ;  action  on  judgment  {Graham  v.  Scriptare,  26  How.  601) ;  action  on  sher- 
iffs bond  {Bhinetander  v.  Maih^,  5  Wend.  102 ;  N,  F.  Cent  Ins,  Co,  v.  Bafford 
10  How.  847);  or  a  lunatic  (WUtiams  v.  Cameron,  26  Barb.  172).  In  such 
cases  the  obtaining  permission  to  sue  should  be  alleged,  stating,  how,  when, 
and  from  whom  obtained,  in  the  same  manner  as  in  an  action  by  a  guardian 
for  an  inJknt  he  sets  oat  the  order  appointmg  him  guardian  {Oranam  v.  Serip' 
Pum,  17  How.  501). 

&  It  cannot  be  set  up  as  a  defence  to  an  action  upon  a  bond  or  undertaking 
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on  file,  eltker  by  demurrer  or  otherwiae,  that  the  actioii  has  been  instituted 
without  an  order  directing  the  bond  or  undertaking  to  be  prosecuted  (OuddO' 
back  y.  Kent^  5  Paige^  96).  If  such  bond  or  undertaking  is  improperly  put  ia 
suit,  the  court  in  which  it  is  filed,  may,  on  motion,  restrain  tiie  prosecution 
{id) ;  or  set  aside  the  proceedings  {Marria  y.  Hwrdy^  8  Hill,  898 ;  Mggim  y. 
AUeUy  6  Hew.  31).  Permission  is  not  required  to  sue  on  undertaking  giyen 
pursuant  to  g  885  (JV:  T.  Gentlru.  Co.  t,  IfaL  Pro.  Im.  Co.,  10  Bow.  9&) ;  nor 
for  an  action!^  a  sheriff  to  recoyer  property  leyied  upon  by  him  under  an 
attachment  (EeUy  y.  Brtudng,  88  Barb.  128).  Permission  of  the  court  to  con- 
tinue an  action  by  or  against  ttie  representatiyes  of  a  deceased  party  is  neceasary 
in  eyery  case  (Johnson  y.  WUUams,  2  Abb.  229).    See  AeUon  <m  Cwdatiiet 

See  note  to  §g  71, 222,  and  p.  119,  a,  mvte, 

a.  Modification  of  rule  that  declaration  must  agree  with  writ — ^The 
rule  that  formerly  preyailed,  that  the  declaration  [complaint]  must  aj;p:«e 
with  the  writ  [sunmions],  has  been  modified  (Kerrigan  y.  Bay,  lO  How.  218); 
and  in  an  action  fbr  the  recoyery  of  specific  personal  property  in  which  a  de* 
liyery  l&s  been  claimed  under^  206,  it  is  not  necessary  that  the  complaint 
ahould  correspond  with  the  amdayit  on  which  the  requisition  to  the  &erift 
was  founded,  as  to  the  number  and  yalue  of  the  articles  to  be  deliyered.  (id) 

h.  The  complaint,  except  in  the  oaaea  mentioned,  ante^  p.  174  b,  most 
agree  with  the  aummona  in  the  description  of  the  putiea. — ^In  contempla- 
tion of  law  the  complaint,  although  seryed  with  the  summons,  is  a  subsequent 
step  in  the  procedure.  If,  therefore,  the  complaint  differs  flrom  the  summons, 
it  is  the  complaint  and  not  the  summons  which  is  irrefl:ular  {Ttittie  y.  Smithy 
14  How.  895 ;  6  Abb.  886).  To  take  adyantage  of  sucn  an  irregularity,  the 
motion  should  be  to  set  aside  the  complaint,  not  the  summons  (id.;  see,  how- 
eyer,  Voorhiea  y,  8cofM,  7  How.  51 ;  Morm  y.  Field,  id.  12).  Where  a  plaintiff 
in  a  summons  described  himself  as  ^^AdmirMratory  de.,  and  in  the  complaint 
did  not  so  describe  himself,  and  set  forth  a  cause  of  action  accruing  to  him  in 
his  own  right,  it  was  held  that  the  complaint  was  irregular  {BlaTu^uirdf  Ad- 
mar.  y.  Stmit^  8  How.  88) ;  nor  can  a  plaintiff,  commencing  his  action  as  on 
his  indiyidual  behalf,  afterwards  change  it  into  one  for  a  claim  held  by  him 
in  a  representatiye  character  (McMdhon  y.  AUen^  12  How.  46 ;  and  see  Elagle  y. 
Foz,  28  Barb.  475).  Where  in  an  action  aga'jist  two  defencjbmts  whose  true 
names  were  Isaac  N.  Hart  and  Simon  Spear,  the  copy  summons  and  the  com- 

Slaint  served  on  the  defbndant  Hart,  stated  the  names  of  Uie  defendants  as 
HzioA  N.  Hart  and  Samud  Spear,  and  the  copy  summons  served  on  the  de- 
fendant Spear  stated  the  names  of  the  defendants  as  larad  N.  Hart  and  Sam- 
uel Spear,  but  in  the  copy  complaint  served  on  Spear  the  defendants*  names 
were  stated  as  Isaiah  N.  Hart  and  Samuel  Spear — the  summons  and  complaint 
were  set  aside  as  irregular  (EUioU  v.  Hart  d  Spear,  7  How.  25) ; 
and  where  the  summons  served  without  the  complaint  was  entitled 
Hannah  Allen  y.  Ebenezer  Allen,  and  the  complaint  afterwards  served  was 
entitled  Fanny  Allen  v.  Ebenezer  Allen,  the  plaintiff's  name  being  Fanny 
Allen,  the  defendant  moved  to  set  aside  all  the  proceedings  for  irregularity 
on  the  ground  of  the  difference  in  the  title  of  the  action  in  the  summons  and 
complamt — it  was  held  that  the  defendant  asked  for  too  much,  and  was  not 
entitled  to  have  the  summons  set  aside.  That  the  complaint  was  irregular 
because  the  title  of  the  action  did  not  correspond  with  the  summons,  antf  that 
the  defendant  should  have  confined  his  motion  to  setting  aside  the  complaint. 
That  the  summons  could  not  be  amended  without  leave  of  the  court,  and  that 
the  plaintiff  should,  before  serving  her  complaint,  have  moved  for  leave  to 
amend  the  summons  (AUen  v.  AUm^  14  How.  248). 

e.  The  complaint  should  agreo  with  the  anmixiOJia  as  to  the  nature  of 
tiie  oauae  of  action. — ^The  only  reason  that  can  be  assigned  for  the  notice 
required  by  section  129  to  be  inserted  in  the  summons  is,  to  apprise  the  de- 
fendant within  which  of  the  two  classes  stated  in  that  section  is  the  cause  of 
action  of  which  the  plaintiff  complains;  unless,  therefore,  the  cause  of  action  set 
forth  ia  the  complamt  is  within  the  class  indicated,  the  defendant  has  been,  is 
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theory  at  least,  mided.  No  doubt  the  section  120  was  framed,  principally,  in 
view  of  a  service  of  the  sommons  without  any  copy  of  the  complaint,  in, 
which  case  it  was  highly  proper  to  inform  the  defendant  of  the  nature  of  the 
complaint,  but  of  little  importance  where  a  copy  of  Uie  complaint  was  served 
with  the  summons.  If  not  in  all  cases,  yet  certainly  where  the  summons 
alone  is  served,  the  defendant  is  Justified  in  relying  on  its  stating  truly  the 
nature  of  the  action ;  and  it  must  result,  therefore,  as  a  rule,  that  the  com- 
plaint should  agree  with  the  summons,  as  to  tlie  statement  of  the  cause  of 
action  (Bidder  v.  WhiUoek,  12  How.  208);  and  if  it  does  not  so  agree,  it  is  the 
complaint  and  not  the  summons  that  is  to  be  deemed  irregular  (bidder  v. 
WhxOQck,  12  How.  208 ;  Baingfan  v.  Lapham,  14  id.  860 ;  Johneon  v.  Paul,  U 
id,  454;  Tutile  Y.  Smith,  6  Abb.  880;  14  How.  395;  Shafer  y.  Humphrey,  15 
How.  564 ;  Davis  v.  Bates,^  6  Abb.  15 ;  CampbeU  v.  Wright,  21  How.  13).  The 
appearance  admits  the  regularity  of  the  summons  and  its  service,  but  not  the 
identity  of  the  cause  of  action  mdicated  by  the  summons  with  that  set  out  in 
the  complaint ;  therefore  a  general  appearance  is  not  a  waiver  of  Uie  irregu- 
larity in  the  complaint,  even  when  both  summons  and  complaint  are  served 
together.  (Id.)  Although  the  motion  should  be  to  set  aside  the  complaint, 
yet  where  it  was  to  set  aside  the  summons,  specifying  the  Irregularity  com- 
plained of  and  for  such  other  or  farther  relief,  &c.,  it  was  held  that  unaer  the 
demand  of  other  relief  the  defendant  might  have  an  order  setting  aside  the* 
complaint  (Bcinglon  v.  Lapham,  14  How.  860). 

a.  Where  the  summons  in  the  form  prescribed  by  subd.  1  of  section  129,. 
indicating  an  action  on  contract,  was  served  without  any  complaint,  and  the- 
defendant  not  appearing,  the  plaintiff  entered  judgment  as  for  want  of  an 
answer,  his  complaint  however  set  forth  a  cause  of  action  calling  fcr  a  sum- 
mons in  the  form  prescribed  by  subd.  2  of  section  129,  for  ttiis  variance  be^ 
tween  the  summons  and  complaint  the  judgment  was  set  aside  (Fidd  v.  Mot»^ 
7  How.  12). 

h.  By  demurring  to  the  complaint  the  defendant  waives  the  ol^ection,  that 
the  complaint  does  not  a^ee  with  the  summons  as  to  the  nature  of  the  causer 
of  action  (GampbeU  v.  Wright,  21  How  9>.  On  a  motion  to  set  aside  the  com- 
plaint for  not  agreeing  with  the  summons  as  to  the  nature  of  the  cause  of 
action,  the  court  may  allow  plaintiff  to  amend  the  summons  on  terms  (NorUm^ 
y.  Gary,  14  Abb.  864 ;  23  How.  469 ;  Campbea  v.  Wright,  21  How.  9 ;  MeDonaUC 
V.  Wcith,  5  Abb.  69 ;  and  see  Dunn  Y.Bloomingdale,  14  How.  474) ;  and  the 
amendment  may  be  allowed  on  appeal  from  the  order  setting  aside  the  com- 
plaint, where  the  statute  of  limitations  would  be  a  bar  to  a  new  action  (TttUle 
T.  Smith,  14  How.  405 ;  6  Abb.  886). 

e.  Amonnt  claimed — Complaint  should  agree  with  summons  as  to  amount 
daimed  (see  Johnson  v.  Paul,  14  How.  454). 

d.  Date. — ^The  complaint  need  not  be  dated,  nor  state  the  time  when  that 
action  was  commenced  (Maynard  v.  Talcott,  11  Barb.  569). 

Note  to  subd.  2 

BTATEICENT  OF  THE  FACTS  CONfirilTUTlNO  A  GAUBB  OF  ▲€TI01K« 

1.  What  are  facto? 

2.  How  the  fi&cte  are  to  be  stated. 
a  Whatare  the  facto  to  be  stated? 

4.  The  fiicts  necessary  in  particular  actions. 

5.  Bome  miscellaneous  rules. 

6.  For  one  cause  of  action  only  one  stotement  allowed. 

1.  What  are  faeUf. 

e.  Facta. — The  word  facte  means  precisely  what  the  term  has  always  meant 
when  applied  to  the  subject  of  le«il  pleading  (i)(n0«  v.  Eotehiss,  10  NT  T.  Leg. 
Obs.  281 ;  CJarter  v.  Koedey,  14  Abb.  150).  The  words  "  facto  constituting  a 
cause  of  action,'*  mean  those  facto  which  the  evidence  upon  the  trial  will 
prove,  and  not  the  evidence  which  will  be  required  to  prove  the  existence  of 

1^ 
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the  facts  (Wooden  r.  Strew,  10  How.  50).  The  &ct8  required  to  he  set  forth 
are  ^  physical  tacts  "  (Lawrence  v.  Wright^  2  Daer,  674) ;  real  traversable  fiu^ta 
(Mann  y.  Moretooodf  5  Sand.  566). 

a,  Questioiia  of  Csiot — ^Ne^igence  (Tbbin  v.  Murison,  6  Moore*s  P.  0.  Gas. 
110 ;  Bernhardt  y.  BensselaerK  B,  Co.,  19  How.  109;  83  Barb.  165 :  aTd.,  28 
How.  166 ;  Buckingham  y.  PaynSy  86  Barb.  81 ;  but  see  Purw  y.  Oolemant  1 
fiofiw.  821 ;  Matigam  y.  BrooUyn,  R  B.  Co.,  86  Barb.  287;  Foot  y.  WUwaU,  14 
Johns.  804). 

ft.  Diligent  inquiry  (OarroU  y.  C^ftm,  8  Corns.  274), 

e.  Electipn  or  intention  is  a  fiict,  and  if  material  must  he  expressly  found 
(OUn  y.  White,  2  Eeman,  688 ;  and  see  Moss  Y:Biddk,  5  Crandi,  851 ;  QHffin 
y.  Orantton,  1  Bosw.  281  iMiUer  y.  The  BBopU,  5  Barb.  208:  and  18  N.  Y. 
207 ;  20  Barb.  649 ;  21  N.  T.  12). 

d.  Unlawfully  oonyerted  (Cocea  y.  J3tS,  2  Selden,  881 ;  Decker  y.  MdUheiM,  2 
Eeman,  324). 

e.  Instigation  and  request  (Iws  y.  Bumphriee,  1  £.  D.  Smith,  200). 
/.  Beorganization  (I^aU  y.  MeMahan,  25  Barb.  458). 

g.  That  indorsements  on  notes  were  made  "  as  surety  "  (Dow  y.  Platner,  16 

N.  Y.  567). 

A.  Necessity  (ifcC^^tZZou^^  y.  Moes,  5  Denio,  507). 

».  Possession  (Pareons  y.  ^n>t07i,  15  Barb.  598). 

J.  That  a  yessel  ^  was  not  engaged  in  any  UUdt  trade  **  (Ocean  Ins,  Co.  y. 
Francis,  2  Wend.  72). 

A.  That  "a  bill  was  presented  for  payment  and  payment  demanded'* 
(Oraham  y.  Machado,  6  Duer,  514). 

2.  That  plaintiff  became  the  owner  by  purchase  (Prindle  y.  Oaruihers.  16  N 

Y.  427). 

m.  That  plaintiff  was  seized  as  of  fee  (Vigors  y.  Dean  of  St.  PcntTs,  14  Jur 
1017). 

f».  That  a  woman  is  the  widow  of  a  particular  man.  naming  him,  or  that  a 
person  is  the  son  of  another  man,  naming  liim  (JSemUe,  Beg.  y.  Itih.  of  Aherdor 
ron,  1  New  Mag.  Gas.  51). 

0.  Reputed  ownership  (Edwards  y.  Scott,  1  M.  <ft;.  G.  962 ;  2  Sc.  N.  R  266). 

p.  Sound  or  unsound  (Lewis  y.  Peake,  7  Taunt  158). 

q.  What  is  actual  and  what  constructiye  possession  ((yGaUaghan  y.  Booth,  6 
CaL63). 

r.  Reasonable  time  (Fry  y.  mu,  7  Taunt  897:  PiU  y.  Shew,  4  B.  &  Aid. 206; 
yfacey  y.  Hurdom,  8  B.  &  C,  213 ;  Tenant  y.  £c«,  16  Law  Jour.  Rep.  M.  0.  81 ; 
BwrUm  y.  Griffiths,!!  M.  &  W.  817 ;  Sage  y.  Basard,  6  Barb.  179 ;  Om^w*  y. 
m^dsofn  Biwr  RR,^  Duer,  875 ;  SeHe  y.  iVbrftm.  2  M.  &.  Rob.  401 ;  see  Van 
Trot  Y.  MeOuUoch,  2  Hmon,  272;  OaUagher  y.  White,  81  Barb.  92;  Green  y. 
Haines,  1  Hilton,  254 ;  Lawrence  y.  Octfan  /tm.  (7<>.,  11  Johns.  241 ;  and  see  9 
Abb.  124 ;  116). 

s.  Whether  a  sale  was  eommleted  or  not  (De  Bidder  y.  IfeKnighL  18  Johns. 
294). 

^.  Whether  or  not  reasonable  search  has  been  made  for  a  lost  document  to 
authorize  secondary  eyidence  of  its  contents  (Clarke  y.  Oioens,  18  N.  Y.  485). 
u.  When  an  undated  instrument  was  made  iCoons  y.  Chambers^  1  Abb.  165). 
V.  Usual  coyenants  (Bennett  y.  TFbmacX:,  8  Car  &  P.  96). 

10.  Whether  an  abandonment  was  or  was  not  accepted  (BeU  y.  Smith,  8 
Johns.  98). 

A  Ordinary  cai^  (Aymair  y.  Jjft^,  6  Cow.  267). 

y.  Seaworthy  or  not  (Sherwood  y.  i^u^fes,  2  Sand.  65 ;  PiOfick  y.  BiaML  1 
Johns.  241 ;  CUford  y.  ^i^n^,  8  Car.  &  P.  16). 

0.  Deyiation  (OAOiy.  SanMvt.  Ins.  Co.,  3  Sand.  26). 
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a.  NeceBEarj  taTj^taie  (WUbon  y.  SUii,  1  Detdo,  4S2  \  WhUmanhY.  Angle.  Z 
Code  Rep.  63). 

h.  Fraud  (Brwin  y.  Fa^^s^s,  36  Barb.  127 ;  but  see  Question  of  L8W,  Fraud). 

CL  Usual  length  of  a  voyage  {Maekay  y.  BMnekmder,  1  Johns.  Gas.  408). 

d  QuestionB  of  Jaw;— What  coi^titutes  an  account  stated  ?  (X0c^(:toa0d[  y. 
Them,  1  Eernan,  170). 

0.  The  Bufflciengr  of  the  notice  of  the  dishonor  of  a  note,  where  there  is  no 
dispute  about  the  &€ts  (The  Cayuga  Co.  Bank  y.  Wofrden^  %  Selden,  29 ;  DoU  y. 
Gofe,2Barb. 490;  Fanrmenf  Bk.  y.FaO, 21  N.  Y. 487). 

/.  Probable  cause ;  reasonable  cause  {BiiOdey  y.  EaUUaSf  1  Hilton,  45 ;  2  Sel- 
den,  884 ;  Bdn^ord  y.  Copdand,  6  Adol  &  EL  462). 

1^.  That  a  written  instrument  is  or  is  not  a  mortgage  (JMrtHsmki  y.  Bloom' 
fOd,  2  Duer,  859). 

A.  Seasonable  times  (BOl  y.  WardOL,  2  Willes,  204). 

i  Beasonable  notice  {TindaU  y.  BTv^ion,  1  T.  R.  167;  WtOmM  y.  /Sbw^,  2  B. 
&  Aid.  496;  iSbAt«M  y.  ibir6a«m,  1  Bos.  &  Pul.  888). 

J.  Whether  a  receipt  is  a  bailment  or  sale  {Wadtworlh  y.  AUooU,  6  K  Y.  64). 

k.  Whether  a  contract  has  been  rescinded  or  not  {Healey  y.  UUy^  1  Cow.  845)^ 

I  Fraud  (8(urfeoan^  t.  BaUard,  9  John&  887 ;  Jemmtas  y.  Cbr^,  2  Wend. 
446 ;  6^ y.  jPstA^,  25 Barb.  141 ;  J^tcin y.  Fm^Aim, 26  Barb.  127;  Edg^  y. 
Eart,  9  N.  Y.  218). 

m.  Qnestiona  mixed  dlxw  iind  foot — ^Necessaries  or  not  necessaries  tdbj 
be  a  mixed  question  of  law  and  fact  ( Wharton  y.  M'Kerme^  5  Q.  B.  606). 
n.  Due  diligence  (CarrdU  y.  Upton,  8  Corns.  272). 

o.  That  the  company  was  iU^gally  associated  {Bcmtford  y.  Copdamd,  6  AdoL 
&  EL  482). 

p.  Duly  ((?»ZZc«  y.  FairekOdy  4  Denio,  83 ;  Beach  y.  JGn^,  17  Wend.  17 ; 
WhiU  y.  Joy,  8  Eernan,  86). 

9.  **  Duly  conyened ''  Implies  regularly  conyened  {The  Bfople  y.  Walker,  8 
Abb.  422).    . 

r.  Flagrant  nuisance  (i7arfe  y.  Long  lUand  R  B.  Co.,  18  Barb.  647, 657). 

«.  Ne^gence  (Purvis  y.  6b£0f?uz;»,  1  Bosw.  821 ;  but  see  Tobin  y.  Murieon,  5 
Moore's  P.  C.  Caa.  110). 

t  Whether  or  not  defects  in  articles  sold  were  yisible  (Birdseye  y.  Froet,  84 
Barb.  367). 

«.  Due  course  of  law  (Backus  y.  Shqjherd,  11  Wend.  629 ;  i^n^iman  y.  Bud' 
eon,  14  Barb.  679 ;  Thomas  y.  TTt^Mfo ,  4  Cow.  178 ;  Cumpston  y.  McNoAr,  1  Wend. 
457). 

V.  ConduslonB  of  law. — ^**  An  allegation  of  a  le^l  conclusion  merely,  is  one 
which  giyes  no  fact,  but  matter  of  law  only.  It  is  not  easy  always  in  practicd^ 
to  determine  what  allegations  are  of  that  character,  on  account  of  the  diffi- 
culty in  deciding  when  facts  will  be  held  to  be  implied  from  and  therefore 
embraced  in  an  aUegation  in  pleading.'*  (By  the  court,  T.  R.  Strong,  J.,  Ha^bh 
y.  Bed,  23  Barb.  588.)    The  following  haye  been  held  to  be  conclusions  of  law: 

10.  That  an  act  is  urda/iefal  (Ensign  y.  Sherman,  18  How.  87). 

X.  Unlawfully  (Fletcher  y.  CaUhrop,  1  New  Mag.  Cas.  541) 

y.  That  a  party  \a  owner  (Adams  y.  HoO^,  12  How.  8«W ;  Thomas  y.  Desmond,  id 
821 ;  see,  howeyer,  contra.  Bams  y.  Hoppock,  6  Duer,  256 ;  Walter  y.  Lockwood^ 
23  Barb.  283;  4  Abb.  807;  and  mfra). 

e.  That  a  party  is  **  holder  and  owner  "  (Brown  y.  Ryckman,  12  How.  818 ; 
WUh&rspoon  y.  Van  Bolar,  15  id  266). 

aa.  That  goods  are  the  property  of  a  party  (tSdL). 

bb.  That  a  party  is  indebted  or  remains  indebted  (Chamberlain  y.  Eaylor,  2  H 
D.  Smith,  139 ;  BaU  y.  Southmayd,  15  Barb.  82).       . 

ec  That  it  was  or  is  the  duty  of  a  party  to  do  or  forbear  an  act  (City  of  Bttf* 
fab  y.  EoOauoay,  8  Selden,  493 ;  22fie  y.  Everett,  8  B.  &  C.  114). 
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a.  That  a  settlement  had  ^  no  rtferenes  to  this  daim,  nor  was  the  same  in 
any  way  rdeaaed  or  affected"  (Jonet  y.  Phomix  Bank,  4  Selden,  2SS), 

b.  That  **  he  had  Ailly  determined  to  proceed**  (td). 

c.  That  he  had  faUed  to  AilfiU  his  obligations*'  {Van  Sehaaek  y.  Winne'  16 
Barb.  96). 

d.  '^  Lawful  title/*  and  milawfally  withholds  (lawrenoe  y.  Wrig7U.2  Dner, 
674 ;  see,  howeyer,  Walter  y.  Lockwoody  23  Barb.  288 ;  4  Abb.  807 ;  mdgn  y. 
JSherman,  14  How.  489,  oyerruling  S.  0. 18  id,  86). 

«.  "  In  yiolation  '*  (Schenk  y.  Nof/lor,  2  Duer,  678). 

/.  '*  Duly  authorized  **  (Myers  y.  Mathado,  6  Abb.  198 ;  14  How.  149). 

g.  That  one  is  "  liable  **  (Bex  y.  Upttm-imrSevem,  6  0.  &  P.  188). 

A^  "  Itepeated  acknowledgments  **  (Bloodgood  y.  Bytim,  4  Selden,  866). 

i  That  a  note  "  had  no  yalidity  *'  (BurraU  y.  Baw&n,  21  How.  878). 

j,  "  That  he  did  not  by  his  agreement  undertake  to  conyey  the  land  free  from 
all  encumbrances  **  ( Warner  y.  Hatfidd,  4  Blackf.  894); 

h  That  actions  "  were  dis(iontinued  **  (Haieh  y.  Feet,  28  Barb.  688). 

I.  That  the  defendants  haye  acted  contraiy  to  the  act  [statute]  (8miUk  y. 
Lodewood,  18  id.  209). 

f».  That  the  defendant  ^  was  hound  to  repair*'  (Oojeey  y.  ifimn,  6  Abb.  91). 

fk  That  one  is  the  *'  lawftil  holder  "  (Beach  y.  QaMp,  2  Code  R  66 ;  but  see 
Tayl(yr  y.  Corbi&re.  8  How.  887). 

(7.  "  Bmorfide  holder  and  owner  "  (VTAtietf  y.  Brown,  14  td  282). 

p.  '*  Bole  owner"  (27i<?ma<  y.  Ikemand,  12  td  821 ;  see,  howeyer,  EoUtein  y. 
Biee,  16  m1  1). 
q,  "  As  such  attorney  "  («z;^re0  WM,  1  New  Prac  Cas.  218). 

r.  That  a  party  " did  execute  a  release  in  Ml"  (Hatch  y.  Peet.  28  Barb. 
675). 

«.  That  one  party  is  *'  nearer  of  kin  "  than  another  (PuiUc  Adm,  y.  Watte^ 
1  Paige,  848). 

t  That  an  act  is  *'  ui\)ast "  (JSs  Pr»m«,  1  Barb.  862). 

tt.  That  a  certun  sum  is  "  due**  (McKyring  y.  Bu0,  16  N.  Y.  808 ;  and  see 
AUen  T.  i%i<(^«?n,  8  Selden,  480). 

€.  Thatasumis  '*  due  and  owing"  (Jr<^<a«  y.  Jf^sytfri,  8  E.  D.  Smith,  88; 
reversed,  19  N.  Y.  280). 

w.  That  a  note  neyer  had  any  yalidity  (BurraU  y.  Bowen,  21  How.  878). 

a;.  Adverse  possession  (JfonrMV.  Merchant^  26  Barb.  888;  Bmo^  y.  Brahe,  8 
Duer,  86). 

,  y.  Assent  (ITm^ y.  ir«9<9rM», 2 Duer,, 69 ;  IBosw.  857;  21N.  Y.108;  and 
see  Keneys  y.  Richards,  11  Bai*b.  812). 

z.  Whether  a  carrier  is  bound  to  know  the  contents  of  packages  (Berley  y. 
"^ewUm,  10  Abb.  490). 

aa.  What  is  the  meaning,  yalidity,  and  effect  of  a  contract  (JjUham  y.  Wester* 
veU,  26  Barb.  256 ;  Chapin  v.  Potter,  1  HUton,  866). 

&&.  That  an  indebtedness  **  arose  out  of  the  transaction"  Broton  y.  Bucking' 
ham,  11  Abb.  887 ;  21  How.  190). 

cc  Alleging  facts  occurring  in  a  foreign  State,  and  then  alles^g  that  **  by 
the  laws  of  that  State  a  trust  was  created  (TItroop  y.  Hatch,  8  Abb.  26). 

dd.  The  statement  of  a  conclusion  of  law  is  usually  preceded  by  the  word 
HEherdyy  or  thereby,  or  therefore  ;  but  the  use  of  either  of  these  words  does  not 
necessarily  make  what  follows  the  less  a  statement  of  fact.  As  to  the  word 
whereby,  see iVycd  y. -Btffeft^  (15  Law  Journal  Rep.  805,  C.  P.;  8  C.  B.  91}; 
and  where  it  was  alleged  that  the  defendant  wrongfully  locked,  &c.,  a  certam 
gate  standing  in  and  across  a  certain  way  of  the  plaintm,  and  therdv  obstruct- 
ed the  way,  to  the  injuiy  of  the  plaintid^s  reversion,  it  was  held  after  verdict 
10  disclose  a  good  cause  of  action ;  to  the  objection  that  the  ii\Jury  was  stated 
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SB  an  hiferenoe  of  law  from  the  facts  preyionBly  alleged,  the  court  said,  *'  The 
prefix  thereby  does  npt  make  what  follows  the  less  an  aUegation  of  &ct  It  is 
not  like  a  statement  that  A.  died  seized  in  fee,  leaving  B.  his  heur  at  law, 
whereby  B.  became  entitled ;  but  it  is  an  allegation  of  fact,  not  of  law, ;"  as 
was  held  in  Brmm  y.  MatteU  (17  Law  Jour.  R,  G.  P.,  272 ;  8  0.  B.,  614) ;  and 
the  word  therefore  in  the  allegation  '*  the  platnti^  there/bre  charee,"  was  held 
not  to  detract  frt>m  the  force  of  the  allegation  (Borrowe  v.  MUbaTJc^  5  Abb.  88). 

a.  A  statemant  of  the  partial  evidence  of  a  foot  is  not  an  averment  of 
the  fiict. — The  averment  in  a  pleading  that  a  vessel  foundered  at  sea  on  the 
day  of  leaving  the  port,  without  any  collision,  or  any  storm,  or  any  visible 
cause,  is  not  equivalent  to  an  averment  that  the  vessel  was  unseaworthy  when 
she  commenced  her  voyage,  although  the  facts  averred,  when  proved,  might 
warrant  a  juiy  in  inferring  that  the  vessel  was  unseaworthy  (Poffe  v.  Boyd^  11 
How.  417).  In  an  action  for  a  breach  of  promise  of  marriage,  the  complaint 
did  not  directly  allege  any  promise,  but  alleged  that  in  a  conversation  between 
th&  parties  the  plaintiff  asserted  among  other  things  that  he,  defendant,  had 
promised  to  marry  her,  and  that  defendant  acknowledged  that  he  had  done 
wrong  in  promising  her  as  he  did,  and  hoped  she  would  fbr^ve  him,  but  that 
if  he  should  marry  her  as  they  had  talked,  and  she  go  to  his  home,  it  would 
make  both  miserable,  for  life.  The  defendant  demurred  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  allowed,  on  the  ground  that  the  complaint  did  not  show 
the  making  any  promise  by  the  defendant  {Buzzard  v.  Knappy  12  How.  504). 
8o,  where  a  complaint,  after  alleging  that  the  plaintiff  had  expended,  at  the 
request  of  the  defendant,  in  the  purchase  of  merchandise,  $9,075,  that  the  de- 
fendant had  since  paid  |7,600  on  account ;  it  was  said,  the  proof  that  the  de- 
fendant paid  17,500  of  the  plaintiff's  claim  would  be  partial  proof  of  his  ad- 
mission of  his  liability  for  the  money  expended  by  the  plaintiff;  but  when 
stated  in  a  pleading  it  is  not  equivalent  to  an  averment  of  the  &ct  that  the  de- 
fendant was  so  liable,  and  is  not  evidence  of  such  liability ;  for  if  it  were  re- 
ceived as  such  evidence,  then  it  would  be  proper  for  the  defendant  to  answer 
in  the  same  way,  and  instead  of  taking  issue  on  the  issuable  fact  whether  or 
not  the  goods  were  purchased  at  his  request,  he  might  set  forth  evidence  to 
show  why  he  paid  the  said  sum  of  |7,500,  and  any  other  evidence  in  his  defence 
{Ptige  YMojfd,  11  How.  417).  It  is  not  sufficient  to  give  such  a  statement  as  if 
submitted  to  a  Jury  they  might  infer  a  fact  or  facts  constituting  a  cause  of  action 
or  defence,  but  the  statement  should  be  such  an  one  as  that  the  kno  alone, 
without  the  aid  of  a  jury,  draws  a  conclusion  of  the  existence  of  a  cause  of 
action  or  defence.  (Id.) 

b.  Allegation  of  dnty. — a  complaint  which  stated  in  effect  that  the  plain- 
ti£^  the  city  of  Buffalo,  having  determined  to  construct  a  sewer  in  saia  city, 
contracted  with  the  defendant  to  construct  said  sewer,  and  that  the  defendant 
hi  constructing  said  sewer  dug  a  pit  in  a  street  in  said  city ;  and  ^  ih€U  it  then 
beeamey  and  toas  and  eanUnued  to  be  the  duty  of  the  deftndanty  white  the  mid  pit 
remained  open,  to  use  due  eare,  and  to  ereety  maintainy  and  keep  lights  in  and 
about  the  said  pity  to  protect  persons  lawfuUy  passing  along  said  street  fromuna- 
widahlf  falling  into  said  pitf^  that  defendant  nej^lected  to  maintain 
such  hghts,  and  in  consequence  of  neglect,  one  Tripp,  lawfully  passine 
along  mid  street,  unavoidably  fell  into  said  pit  and  was  injured,  and 
sued  the  plaintiffs  therefor,  and  recovered  judgment  against  them ;  and 
demanded  iudgment  against  defendant  for  the  amount  the  plaintiffs  had 
paid  said  Tripp.  The  defendant  demurred,  and  his  demurrer  was  allowed. 
(C%  €f  Buffalo  v.  Eottowayy  8  Selden,  493.)  And  by  Jewett,  J. :  An  allegation 
of  file  duty  is  of  no  avail,  unless  from  the  rest  of  the  complaint  the  fhcts  ne- 
cessary to  raise  the  duty  can  be  collected.  See  note  to  section  160,  post.  To 
aver  that  by  a  certain  judgment  recovered  in  the  courts  of  this  or  any  other 
State,  or  by  reason  of  a  certain  bond  executed  by  the  defendant,  he 
was  indebted  to  the  plaintiff  in  a  given  sum,  or  owed  any  other  duty  (Throop 
v.  Hatehy  8  Abb.  25),  would  not  constitute  any  fact  of  which  a  court  could  take 
notice.    ALud  see  Boorman  v.  Broton,  4  Pen*.  &  D.  401. 

e,  AUegation  that  act  nnlawfiiL— An  allegation  that  an  act  is  unlattf^ly  ii 
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not  the  statement  of  a  fkct,  but  of  a  conclusion  of  law.  If  there  are  no  other 
&cts  stated,  showing  that  the  particular  act  or  refusal  of  the  party  which  i& 
complained  of,  is  in  yiolation  of  his  own  duty,  or  of  the  rights  of  others,  the 
mere  adding  to  a  statement  of  any  such  act  or  refbsal  the  epithet  of  uniawful, 
will  not  be  a  sufBcient  averment  of  its  wron^lness  or  illegality,  where  the 
act  is  indijSerent  in  its  nature,  and  not  evidently  or  essentially  wrong  or  crim* 
inal  in  itself  An  act  which  may  or  may  not  hie  right  and  lawful  according  to 
the  circumstances  under  which  it  is  done,  is  not  properly  averred  to  be  uti- 
laieful  by  merely  calling  it  such.  The  facte  which  make  it  [unlawful]  must  be 
pleaded  as  they  are  to  be  proved,  and  from  them  the  conclusion  follows  that 
the  party  is  acting  unlawfully  in  what  he  does.  (Enngn  v.  &iermanj  18  How. 
87 ;  14  How.  422). 

'  a.  Duly. — ^An  allegation  that  a  meeting  "  was  dtUp  convened,**  would  imply 
that  the  meeting  was  regularly  convened,  and  if  necessary  to  its  regularity, 
that  it  was  an  a(^oumed  meeting.  (The  People  v.  Walker,  23  Barb.  805 ;  2  Abb. 
422.)  Under  an  allegation  that  the  trustees  were  dulv  appointed,  it  will  be  in- 
ferred that  every  thing  has  been  done  to  constitute  them  trustees  dejure  until 
the  contrary  appears.  (Gruger  v.  HcUUday,  8  Edw.  Gh.  R  570.)  An  allegation 
that  an  election  "  toca  duly  arid  legally  hdd  pursuant  to  the  statute,**  was  held  a 
sufficient  allegation  as  to  the  time  when  the  election  took  place,  and  that  it 
was  on  the  day  prescribed  by  law.  {The  People  v.  Ryder,  2  Eeman,  438.)  An 
allegation  that  a  policy  was  **  duly  assigned  and  transferred*'  indicates  that 
the  assignment  was  by  a  sealed  instrument,  and  a  consideration  is  inferred. 
(Fovoler  v.  N.  T.  Indem,  Im.  Co.,  23  Barb.  148,  and  see  Mora-nge  v.  JHudge^  6 
Abb.  248).  An  allegation  that  the  plaintiff  was  **  duly  authorized**  to  brins 
the  action,  is  not  the  allegation  of  a  fact.  (Myers  v.  Machado,  6  Abb.  198 ;  14 
How.  149.)  If  **'  duly**  has  any  clear  legal  signification,  whether  an  act  is  duly 
done  is  a  question  of  law  to  be  determined  on  the  £[icts.  (Oraham  v.  Machado^ 
6  Duer,  517.)  The  allegation  that  the  bill  was  *'  duly  protested  at  maturity*'  is 
sufficient  to  admit  evidence  of  demand,  neglect  to  pay,  and  notice  of  non- 
payment (WoodSmryy,  Sackrider,  2  Ahb.  405.)  Where  the  allegation  was, 
that  the  plaintiff  sued  by  a  '*  guardian  duly  appointed,'*  it  was  said  if  the 
statement  was  deemed  too  general,  the  proper  course  is  to  move  to  make  it 
definite  (Sere  v.  (hit,  5  Abb.  482).  And  where  the  allegation  was,  that  plain- 
tiff was  **  duly  appointed  chamberlain,**  it  was  held  sufficient  on  demurrer. 
(Pl/iXt  V.  StoiU,  14  Abb.  178.)  The  finding  by  a  referee  that  a  corporation 
**  duly  accepted**  a  bill,  construed  as  Importing,  that  their  officer  who  signed 
the  acceptance  had  authonty  to  do  so  (Farmers  B'k.  v.  Empire  Stone  Dressing 
Co.,  10  Abb.  47).  An  allegation  that  an  execution  was  "  duly  issued**  held  suf- 
ficient   (French  v.  WiOeU,  10  Abb.  102.)    See  §  162. 

b,  "Wliat  are  tbie  facts  to  be  stated. — The  principle  of  pleading  is  to  pre- 
sent the  cause  of  action  on  one  side,  and  the  defence  on  the  other.  (Budding- 
ion  V.  Davis,  6  How.  402.)  The  complaint  should  show  on  its  face  that  the 
debt  was  due  at  the  time  the  action  was  commenced.  (Jddynard  v.  TaleoU,  11 
Barb.  569 ;  Hare  v.  Van  Deusen,  82  Barb.  92 ;  Smith  v.  Bolm^,  19  N.  Y.  271 ; 
MeCuUough  v.  Colby,  4  Bos.  603 ;  Watson  v.  Thibou,  17  Abb.  184.)  It  should 
state  every  fact  which  the  plaintiff  must  prove  to  enable  him  to  maintain  his 
suit  and  which  the  defendant  has  a  right  to  controvert  in  his  answer.**  (Allen 
V.  Patterson,  8  Selden,  478 ;  BaOey  v.  Syctor,  10  N.  Y.  363 ;  Safford  v.  Drew,  8 
Duer,  632 ;  McMillan  v.  Saratoga  R  B.  Co.,  20  Barb.  455 ;  Bristol  v.  Penns.  R 
B.  Co.,  9  id.  158.)  Whatever  it  would  be  unnecessary  to  prove  on  the  trial  is 
unnecessary  to  allege  in  the  complaint.  (Decker  v.  Matthews,  2  Eeman,  320 ; 
Bank  of  U.  S.  v.  Smith,  11  Wheat  171.)  It  is  not  necessary  to  make  it  appear 
on  the  face  of  the  complaint  that  the  court  has  jurisdiction  of  the  person  of 
the  defendant  or  the  subject  matter  of  the  action.  {Koenig  v.  JSott,  8  Abb.  804.) 
Facts  on  which  the  plaintiff  relies  independently  of  the  cause  of  action  to  en- 
title him  to  an  order  of  arrest,  or  an  injunction  until  the  trial,  need  not  and 
should  not  be  stated  in  the  complaint,  but  in  the  affidavits.  (SeUar  v.  S^ ; 
12  How.  531 ;  13  How.  230 ;  Union  Bank  v.  MoU,  6  Abb.  815 ;  Corwin 
?.  Freeiand^  2   Selden,  560;    overruling  &  0.  6  How.  241;  and  Barker 
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▼.  RtuteU,  11  Barb.  SOS ;  1  Code  Rep.  K  S.  5? ;  and  see  Field  t.  Morse,  7 
How.  n;  Leey.  EUcu,  id.  116;  Cheney  y.  Gwrbvtt,  id.  166 ;  2  Code  Rep.  1 ;  Sia. 
150, 160, 211 ;  3  Sand.  786 ;  Putnam  y.  Putnam,  2  Code  Rep.  64 ;  Atocha  v. 
^oma,  15  Abb.  304 ;  Minor  v.  Terry,  6  How.  208.  [Of  couise,  in  those  cases 
in  which  the  object  of  the  action  is  the  obtaining  of  an  ii^unction,  there  it  be- 
comes the  cause  of  action,  and  the  facts  on  Which  the  plaintiff  relies,  as  entit- 
ling him  to  the  injunction  must  be  stated.]  In  actions  in  the 
superior  court  of  New  York  the  complaint  need  not  allege  facts  to  show  tlie 
court  has  Jurisdiction  of  the  parties,    {fyp^hcer  y.  Bogere  Locom,  Works,  17  Abb. 

tk  What  is  neceaaarfly  implied  need  not  be  alleged. — Thus,  in  an  action 
on  a  bond  conditioned  to  perform  the  award  of  A.,  the  defendant  pleaded  that 
A.  made  no  award :  reply,  that  the  defendant  revoked  the  authority  of  A. 
This  was  held  good  without  alleging  notice  of  the  revocation  of  A.,  because 
notice  was  implied  in  the  words  "  revoked  the  authority  :*^  there  could  be  no 
revocation  unless  there  was  notice  (Steph.  PI.  854 ;  Marsh  v.  BuUeel,  6  Bam.  & 
Ald.507;  J?Vrtov.  i5«to,  1  Cow.  dH5  lAUtn  y.  TToftow,  16  Johns.  205).  So,  it  is 
laid  down  in  the  text  books  (Steph.  JPl.  854,  &c.),  that  if  one  plead  he  is  heir 
to  A.,  he  need  not  aUege  that  A.  is  dead :  it  is  implied  in  the  allegation  heir ; 
for  nemo  est  Tueres  vioentis  (Broom's  Legal  Maxims,  898).  Yet  In  Loekwood  y. 
Jestup,  9  Conn.  R  272,  and  Cox  v.  BeUzfumer,  11  Mo.  R.  142,  it  is  said  that  the 
term  h^,  is  not  always  used  in  law  as  denoting  a  person  whose  ancestor  is 
dead,  but  is  often  usea  to  denote  the  heir  apparent.  In  charging  a  defendant 
88  an  acceptor  of  a  bill  of  exchange  or  promissory  note,  it  is  sufficient  to  allege 
that  he  accepted  the  bill  or  note,  without  stating  that  the  acceptance  was  in 
writing.  There  can  be  no  valid  acceptance  except  in  writing,  and  an  averment 
of  acceptance  implies  that  it  was  in  writing  {J^nk  ofLoumUe  v.  Edtoa/rds,  ll 
How.  216).  And  a  complaint  by  one  surety  against  another  need  not  state 
what  proportion  the  defendant  has  to  pay  (Van  Demark  v.  Van  Demark,  IS 
How.  872).  Where  from  the  &ct8  stated  a  promise  may  be  implied,  a  promise 
need  not  be  alleged  {Cropsey  v.  Sweeney,  27  Barb.  810 ;  HvU  v.  Soutkmayd,  15 
Barb.  84;  Farron  v.  Sh&neood,  17  N.  Y.  2dO;  Berry  v.  Fernandez,  1  Bing.  838; 
Dumford  v.  Messiter,  5  Mau.  &  S.  446) ;  and  in  an  action  on  a  note,  the  com- 

Slaint  need  not  allege  that  the  plaintiff  is  the  holder  or  owner  (KieteUas  y. 
(eyer,  19  N.  Y.  231;  see  Holder  and  Owner), 

b.  The  complaint  need  not  anticipate  and  avoid  what  "would  conatltate 
a  defence  ( Van  Nest  v.  Talmage,  17  Abb.  99) ;  but  it  has  been  allowed  to  do 
so  in  certain  cases  (see  infra).  The  statute  82  Hen.  VIH.  c.  1,  provided  that 
wills  made  by  femes  covert  or  in&nts  should  have  no  effect ;  yet  in  pleading  a 
devise,  it  was  not  necessary  to  allege  that  the  devisor  was  not  a  feme  covert 
and  not  an  infant  {S^meeU  v.  Zoueh,  Flow,  376).  And  in  an  action  on  a  bond 
It  is  not  necessaiy  to  allege  the  defendant  was  of  full  age  when  he  executed  it 
(Walsi7hffham*s  ease.  Plow.  564 ;  Bovy's  ease,  1  Vent.  217).  So  where  there  waa 
a  covenant  in  a  charter-party  that  no  allowance  should  be  made  for  short  ton 
nage,  unless  made  to  appear  by  a  survey,  in  an  action  on  such  covenant  for 
short  tonnage,  it  was  objected  in  arrest  of  judgment,  that  there  was  no  allega- 
tion of  a  survey,  the  court  held  that  if  there  was  no  survey,  it  was  matter  of 
defence,  and  refbsed  to  arrest  the  judgment  {Hotham  v.  B,  I.  Comp.,  1  T.  R. 
638).  And  in  an  action  on  a  caus^  of  action  which  accrued  more  than  six 
years  prior  to  the  commencement  of  the  action,  the  complaint  should  not  by 
way  of  anticipating  and  avoiding  a  defence  of  the  statute  of  limitations,  state 
the  fhcts  which  prevent  the  application  of  the  statute  (Bt/^2^  v.  Mason,  5  Abb. 
40 ;  16  How.  646  ;  Sands  v.  St  John,  28  How.  140 ;  36  Barb.  628).  In  complain- 
ing on  a  promissory  note,  absolute  on  its  face,  and  in  the  ordinaiy  form,  it  is  not 
necessary  to  notice  a  cotemporaneous  agreement  in  writing,  varying  tike  terma 
of  the  note,  contained  in  a  separate  paper ;  such  agreement  is  matter  of  de 
fence  only  {Smalley  v.  Bristol,  1  Manning,  Mich.  R  153). 

e.  Where  the  piB&ntiS  being  prevented  by  sickness  from  completing  his  con>- 
tract  to  serve  for  a  stipulated  time,  cues  upon  a  quantum  meruit  for  the  ser*- 
vices  actually  rendered,  he  need  not  set  up  in  his  complaint  the  excuse  for  not 
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perfonniog  the  contract  {Wdfe  y.  Binoes^  20  N.  Y.  107) ;  and  in  an  action  to 
charge  heirs  on  a  promise  to  pay  the  debt  of  their  ancestor,  assets  need  not 
be  aUeged  (Etting  v.  Vanderlyn^  4  Johns.  287).  So  in  an  action  to  recover  for 
damages  to  person  or  property,  it  is  not  necessary  to  allege  that  the  plaintiff 
waa  without  fault  (lm/6  y.  8uperf>.  of  Richmond,  11  Abb.  270 ;  10  How.  870). 
The  same  rule  applies  to  actions  agamst  a  city  or  county  for  injuries  by  a  mob. 
(Id) 

a.  In  a  complamt  showing  an  indebtedness  by  defendant  to  plaintiff,  it  need 
not  be  alleged  that  defendant  has  not  paid ;  if  he  has  paid,  it  is  matter  of  de- 
fence (Eetdtas  y.  Myer»,  10  N.  Y.  238 ;  HoUman  y.  Be  Gray,  6  Abb.  70.)  And 
in  a  suit  by  one  surety  against  another  for  contribution,  Uie  complaint  need 
not  negative  any  reimyment  to  plaintiff  {Van  Demark  y.  Van  Bemark^  18 
How.  872).  Where  a  statute  declares  that  a  deed  or  contract  is  void  If,  or  pro- 
vided, it  is  made  in  a  particular  manner,  or  upon  a  specific  consideration  (e,  g. 
upon  usury),  it  is  not  necessary  for  the  plaintm  to  negative  the  condition ;  he 
may  leave  it  to  the  defendant  to  set  up  the  &ct8  which  bring  it  within  the  con- 
dition upon  which,  and  upon  which  alone,  it  ia  void.  But  where  a  statute 
makes  a  deed  or  agreement  or  other  act  void,  unless  made  upon  a  specified 
conuderation,  or  under  specified  circumstances,  the  rule  is  reversed ;  the  plain- 
tiff must  show  that  the  circumstances  exist  under  which  alone  it  can  have 
validity ;  the  defendant  in  such  a  case  may  rest  upon  the  general  prohibition 
{WilUafM  V.  The  Ins.  Co.  of  N.  Amer.,  0  How.  878).  Thus,  the  statute  of  "  bet- 
ting and  gaming**  provides,  §  8,  that  all  wagers  are  void,  and  g  10,  provides 
that  section  8  shall  not  extend  to  an  insurance  in  good  &itli  for  the  security  or 
indemnity]  of  the  party  insured,  and  which  are  not  otherwise  prohibited  by 
law ;  and  it  was  held  that  a  complaint  on  a  policy  of  insurance  for  account  of 
whom  it  may  concern,  must  state  facts  showing  Uie  assured  had  an  interest  to 
be  protected,  in  such  a  sense  that  the  insurance  operated  as  a  security  or  in- 
indemnity  to  protect  him  from  loss  by  the  perils  insured  against  {id. ;  Fhveman 
v.  FuUon  Fire  Ins.  Co.,  88  Barb.  247).  It  was  provided,  IRS.  710,  §  6  (now 
repealed,  Laws  1858,  p.  251),  that  all  contracts  for  the  sale  of  certificates  of 
stocks  should  be  absolutely  void,  unless  the  party  contracting  to  sell  was,  at  the 
time  of  making  the  contract,  in  the  actual  possession  of  such  certificates,  or 
otherwise  entitled  in  his  own  right,  or  duly  authorized  by  some  person  so  en- 
titled, to  sell  said  certificate,  &c. ;  yet  it  was  held  that  in  an  action  on  a  stock 
contract,  it  was  not  necessary  to  aver  that  the  plaintiff  was  the  owner  of  the 
stock  at  the  time  of  the  sale,  or  that  tlie  certificate  was  in  writinj?,  or  any  of 
the  other  circumstances  to  take  |he  contract  out  of  the  statute  (Washhum  v. 
FtarikUn,  28  Barb.  27 ;  7  Abb.  8 ;  see  Mertoin  v.  Hamilton,  6  Duer,  248). 

b.  Where  a  clause  or  section  of  a  statute  giving  an  action  for  any  offence, 
contains  a  proviso  or  exception  which  is  against  the  plaintiff,  or  is  matter  of 
defence  or  Justification  for  the  defendant,  the  plaintin  need  not  negative  the 
proviso  in  the  declaration  {Peel  v.  TeUis,  4  Johns.  804).  The  inaccuracy  in  the 
rule  on  this  subject  as  laid  down,  1  Saund.  262,  consists  in  restricting  the  rule 
to  provisoes  contained  in  a  subsequent  section  or  statute  which  was  not  war- 
ranted by  the  cases.    {Id.)    See  Actions  for  penalties, 

c.  It  has  been  held  that  the  plaintiff  may  state  aU  the  material  &ct8  out  of 
which  the  cause  of  action  arises,  and  those  are  the  materifd  allegations  of  fiict 
which  anticipate  and  explain  what  might  otherwise  be  set  up  by  the  defend- 
ant ais  a  prima  fade  good  defence.  Thus,  where  a  defendant  purchased  soods 
of  the  plaintiff,  and  gave  his  note  therefor,  that  when  the  note  became  due  it 
was  not  paid  otherwise  than  by  the  defendant  giving  the  plaintiff  a  check  of  a 
third  party  for  the  amount,  representing  the  same  to  be  good,  when  in  fact 
the  drawer  of  the  check  waa  insolvent,  and  had  no  funds  m  the  bank  on  which 
the  check  was  drawn,  at  the  time  the  check  was  drawn,-— on  motion  to  strike 
out  part  of  the  complaint,  it  was  held  that  the  plaintiff  might  properly  set 
forth  all  these  foots  in  his  complaint,  and  that  he  was  not  bound  to  complain 
merely  for  the  goods  sold,  or  on  the  checkiBraeket  v.  Wilkinson,  18 How.  102 ; 
and  see  Thompson  v.  Minford,  11  id,  275;  Van  ifest  y.  Talmage^  17  Abb.  00; 
Wade  v.  Busier,  4  Bosw.  587). 
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a.  Mattsn  of  wUoh  tbe  oonrt  takes  Jodiolal  notioe  need  not  be  al- 
iased.— ^Thu8  a  statute  relied  on  in  pleading  need  not  be  referred  to.  {OmUeU 
T.  Cowdrify  1  Duer,  ISO.  Bee  Action  for  PmaUie$.)  It  may  be  here  mentioned 
that  the  court  cannot  judidallj  notice  the  ordinances  of  a  municipal  corpora- 
tion, but  they  must  be  set  forth  in  pleading.  {JBdrker  y.  Ma/ifOT  of  N,  x.,  17 
Wend,  199.) 

ft.  Xhidence  of  fiEiotanot  to  be  stated. — *^  It  is  an  elementary  rule  in  plead- 
ing, that  when  a  state  of  fiu^ts  is  relied  on,  it  is  enough  to  allege  it  [the  state 
of  &ct8l  simply  without  setting  out  the  subordinate  &cts  which  are  the  means 
of  proaucingity  or  the  evidence  sustaining  the  allegation."  ( WiOiamB  y.  WUr 
•em,  8  Ad  &  £1.  814).  In  alleging  a  fact,  it  is  not  necessary  to  state  such  other 
Sicts  as  tend  to  proye  the  allegation.    (HyaU  y.  McMdhon,  25  Barb.  458.) 

BowUufacts  aretohejialed, 
c  Should  tbe  faatM  be  stated,  according  to  their  legal  effecti  or 
as  they  actually  occurred  or  eadst  ? — [The  decisions  are  both  ways, 
and  probably  in  most  cases  either  mode  of  statment  may,  at  the  option 
of  the  pleader,  be  adopted.]  That  the  facts  ^u>uld  be  stated  according  to  thetr 
i^al  effect,  was  held  InBoueey.  Brawn  (7  Barb.  S5),Paiterson  y.  Tavlor  (1  Code 
R  K  S.  175 ;  8  Barb.  250),  i>0{n«r  y.  (?i&Nm  (3  Code  R.  158),  CoggS  t.  Am.  Ez. 
Bk.  a  Com&  117),  Steteart  y.  Tratis  (10  How.  158) ;  and  that  they  may  be  so 
stated  see  £enneU  v.  Judsony  21  N.  Y.,  240.  That  the  facts  may  be  stated  as 
they  actually  occurred  or  as  they  exist,  was  held  in  Iwi  y.  SumphreySy  (1  £.  D. 
Smith,  201) ;  Manning  v.  WhUbeck^  (1  Law  Reform  Tracts) ;  and  other  cases,  as 
4Abb.,467;  2  Duer.  509  ;  4  How.99;  1  Abb.  89 ;  7  Abb.  131 ;  17  N.  Y.  280 : 
14  N.  Y.  85 ;  28  Barb.  441 ;  1  Bosw.  419 ;  10  How.  158 ;  1  Code  Rep.  K.  &  99, 
174;  8  Sand.  695;22  Barb.  895;  15  Barb.  84. 

d.  Thus,  in  stating  an  act  done  by  an  agent,  the  pleader  may  either  allege 
it  to  be  the  act  of  the  principal,  which  is  the  legal  effect  of  the  fact,  or  state 
the  act  done  by  A.  (the  agent),  then  that  he  was  the  agent  of  B.,  and  that  the 
act  was  done  as  the  agent  or  B.  {Bennet  y.  JydMm^  21  N.  Y.  288.)  The  first 
method  has  the  recommendation  of  being  more  concise ;  and  the  opposite 
party  cannot  object  to  it  unless  by  showing  that  "  the  precise  nature  of  the 
charge  or  defence  is  not  apparent  to  him.  Of  the  second  method,  the  oppo- 
site party  has  no  richt  to  complain ;  tot  it  shows  him  the  precise  facts  he  haa 
to  meet,  and  each  allegation  is  so  material  that  the  establishment  of  the  con- 
yerse  of  either  would  defeat  the  pleader.  There  is  no  reported  decision  that 
lays  down  the  rule  as  we  ^ye  it ;  but  we  consider  the  rule  fairly  deducible 
from  the  current  of  the  decisions  reported  and  unreported  (Dolner  y.  Gibson^ 
8  Code  Rep.  153,  and  8t.  John  y.  OrijffUhy  1  Abb.  39 ;  Sfi&rman  v.  N,  T.  Cent, 
RB.Go.2r2  Barb.  289 ;  Ive$  y.  Humphreyt,  1  K  D.  Smith,  201). 

e.  Allegations  to  be  positively  mada — ^The  allegations  should  be  posi- 
tiyely  made,  in  order  to  preyent  immaterial  issues  and  confusion  ;  so  doine 
does  not  indicate  that  the  pleader  has  personal  knowledge  of  the  facts  allegea 
(Truseott  y.  Dole^  7  How.  221) ;  and  in  that  case  the  words  "  as  the  plaintiff  is 
informed  and  belieyes,"  following  allegations  of  the  complaint,  were  struck 
out  as  redundant.  Generally,  however,  the  courts  indulge  pleaders  to  the 
extent  of  allowing  them  to  make  the  allegations  on  information  and  belief 
(Badtsay  y.  Mather^  5  Sand.  654).  Thus,  in  an  action  on  a  note  by  an  assignee 
thereof,  it  was  held  the  plaintiff  might  allege  an  information  and  belief  that 
defendant  made  the  note,  and  in  a  complunt  for  goods  sold,  the  plaintiff  may 
alleee  the  sale  on  information  and  belief  (8i  John  y.  BeerB^  24  How.  877).  So 
an  ulegation  on  belief,  as  thus, "  the  plaintiff  delfniM  the  note  was  presented," 
was  held  sufficient  {Badway  y.  MaJiher^  5  Sand.  654 ;  How^  y.  FroMTy  1  Code 
Rep.  K.  S.  270 ;  6  How.  221).  So,  an  allegation  that  "  the  facts  are  true,  as 
de&ndant  has  been  informed  and  belieyes,*^  was  held  sufficient,  as  equivalent 
to  an  averment  *'  upon  information  and  belief  of  the  existence  of  the  facts  " 
{Fry  y.  Bennett^  1  Code  Rep.  N.  S.  249).  But  the  allegations  must  be  posi- 
tively made  to  entitle  the  plaintiff  to  an  injunction  founded  on  the  allegationa 
in  the  complaint  (Crocker  y.  Baker,  8  Abb.  182 ;  Levy  y.  Lay,  6  u2.  90 ;  Baieau 
y.  Bernard,  12  How.  404).    In  Bieketti  y.  Green,  (6  Abb.  &),  the  allegations 
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were  all  made  pocdtiyely ;  the  plaintiff  afterwards  amended  by  making  the 
allegations  "  on  information  and  belief  ;'*  it  was  held  they  were  unnecessanr 
^and  in  N.  7.  Marbled  Iron  Wwl»  y.  SmiJfh  (4  Dner,  874),  it  is  said,  whether 
the  facts  are  stated  upon  infonnation  or  knowledge,  it  is  equally  the  existence 
of  the  fiust  that  is  ayerred ;  hence  the  form  of  ayerment  is  a  matter  of  in- 
difference. 

^  dk  To  state,  in  a  pleading,  the  nature  and  source  of  the  information  upon 
.which  the  party  relies  in  making  an  ayerment  of  &ctB  on  information  and  be- 
lief, does  not  yitiate  an  independent  ayerment  of  such  &ctB  (Borrawe  y.  Jf^ 
hank,  5  Abb.  38). 

b.  Pleading  a  written  InatmniAiit—JuBtice  Duer,  in  Fairbanks  y.  BUfOM- 
fidd,  2  Duer,  868,  said,  The  safest  course,  where  the  action  is  founded  on  a 
written  instrument,  is  to  annex  a  copy,  and  refer  to  it  as  part  of  the  com- 
plaint. (See  section  162,  poH.)  And  where  that  is  done  any  &cts  recit^  in 
the  instrument  are  to  be  considered  as  alleged  in  the  complaint  {Slack  y.  Heath. 
1  Abb.  881 ;  4  E.  D.  Smith,  95 ;  aflarmed,  Court  of  Appeals,  June  1860 ;  and 
see  Haggart  y.  Morgan,  1  Selden,  422, ,  and  note  to  g  16(n.v  An  allegation  that 
a  party  did  "  execute  a  release,'*  held  not  sufficient  (Match  y.  Ptet,  28  Barb. 
675J.  A  complaint  on  a  special  contract  should  set  out  its  proyisions  either 
in  form  or  legal  effect^ana  allege  performance  or  excuse  for  non-performance 
{Brawn  y.  Ckiie,  1  £.  D.  Smith,  2iS6).  An  objection  to  a  pleading,  that  the 
legal  effect  of  a  written  instrument  is  giyen  mstead  of  the  instrument  itself 
can  be  taken  only  by  demurrer  {KeHbgg  y.  Baker,  16  Abb.  287) ;  and  a  party  will 
not  be  required  to  set  out  a  written  instrument  if  it  appear  that  the  instrument 
is  lost  {Kalogg  y.  Baker,  16  Abb.  287).  In  a  complaint  on  a  written  instrument 
in  a  foreign  language,  it  is  sufficient  to  ^iye  a  copy  of  the  instrument,  although 
it  would  be  better  to  set  out  the  legal  effect  of  the  instrument  {Nimmy  y. 
Duboety,  12  Abb.  128). 

e.  Where  it  is  neceraary  in  pleading  to  allege  the  consideration  for  makinff 
an  instrument  in  writing,  it  is  sufficient  to  say  that  it  was  for  yalue  receiyea 
{Prindle  y.  Gantihers,  16  N.  Y.  426  ;  Beneon  y.  Couehman,  I  Code  Rep.  119 ; 
ApMn/  y.  EUcine,  2  Code  Rep.  80 ;  2  Sand.  673 ;  and  see  Brawn  y.  So.  Michigan 
B.  it.  Co.,  6  Abb.  278).  But  pleading  a  bargain  and  sale  of  land,  it  should  be 
alleged  to  be  for  a  valuable  consideration,  and  not  "  for  the  consideration  there- 
in mentioned"  {Sargeant  y.  Beed,  2  Str.  1229).  The  presumption  is  that  a 
note  was  giyen  upon  a  sufficient  consideration  (iHbbetts  y.  Blood,  21  Barb.  666). 

d.  Where  a  statute  prescribes  the  giying  an  instrument  and  its  purport,  it  is 
consideration  enough  to  support  the  instrument  that  it  was  giyen  pursuant  to 
the  statute  {Slack  y.  Seath,  1  Abb.  881 ;  4  E.  D.  Smith,  96 ;  affirmed,  Co*t.  of 
App's.,  1860;  Morange  y.  Mudge,  6  Abb.  244).  It  need  not  be  alleged  that  it 
was  taken  pursuant  to  the  statute  {Shaw  y.  Tobiae,  8  Coms.  190). 

e.  No  delivery  need  be  alleged  in  terms,  the  ayerment  of  the  making  of  an 
instrument  in  writing  is  equivalent  to  alleging  a  delivery  {Prindle  v.  Caruihers^ 
15  N.  Y.  426;  KeteUaer.  Myera,  19  N.  Y.  &1 ;  La  Fayette Im.  Co,  y.  Eogere^^ 
Barb.  491) ;  so  the  ayerment  of  indorsement  of  a  n^otiable  instrument  im- 
plies a  delivery  {B*k.ofLotmUe  y.  Edwards,  11  How.  217 ;  GriswM  y.  iMerty, 
8  Duer,  691 ;  iV.  T.  Marbled  Iron  Works  y.  Smith,  4  Duer,  862 ;  Taylor  y. 
Corbiere,  8  How.  888) ;  and  that  the  plaintifis  are  holders  and  owners  {Conn. 
Bk  y.  Smith,  9  Abb.  118 ;  17  How.  -67). 

f.  Where,  in  an  instrument  for  payment  of  money  the  name  of  the  payee 
is  left  blank,  with  intent  that  such  instrument  may  be  transferred  by  delivery, 
the  holder  may,  in  a  complaint  on  such  instrument,  allege  that  it  was  deliver- 
ed to  some  person  unknown,  and  afterwards  came  to  his,  plaintiff's,  posses- 
sion {Hubbard  y.  N,  T.  &  Harl&m  R  B.  Co.,  14  Abb.  276). 

g.  Where  the  plaintiff  claims  as  the  indorsee  of  a  negotiable  instrument,  he 
should  allege  that  the  instrument  was  indorsed  to  him.  But  where  hu  claims 
as  the  assignee,  whether  of  a  negotiable  or  non-negotiable  instrument,  he 
should  allege  that  the  instrument  was  assigned  to  him  {BitUngs  y.  Jane,  11 
Barb.  62^ ;  Whiie  v.  Brown,  14  How.  282).  An  alle^tion  of  indorsement  ot 
a  non-negotiable  instrument  coupled  with  an  allegation  that  the  plaintiff  was 
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liolder  and  owner,  was  held  sufficient  [Bromi  y.  RuAardtont  dO  N.  Y.  472 ;  1 
Bosw.  402).    Bee  anie^  in  note  to  section  111,  p.  107  ff^  h, 

a.  Holder  and  Owner.— An  allegation  that  plaintiff  is  holder  and  owner  Is 
nnnecessaiy  {EetOtas  y.  Myers,  19  K  T.  281 ;  Conn,  B'k.  y.  8mUh,  9  Abb.  118 ; 
17  How.  W) ;  and  embarrassing  (Ohadtoiek  y.  Booth,  18  Abb.  249 ;  22  How. 
88).  An  allegation  that  the  instmment  was  delivered,  indorsed,  or  assigned 
to  the  plaintm,  implies  that  he  is  owner  and  holder  (JnteMf  y.  ^de,  12  How. 
460 ;  24  N.  T.  547 ;  Bmng»  y.  Jane,  11  Barb.  620;  Bk.  ofLowviOe  y.  Mwards, 
11  How.  217;  QrimioMY.  Zkiwr^, 8 Dner,  091:  iV:  T.uafrtHed Iran  Workey. 
BnM,  4  Dner,  802). 

b.  A  plaintiff  may  recoyer  without  being  in  fact  the  holder  of  the  instru- 
ment sued  ux>on,  as  where  the  instrument  is  destroyed  or  lost  ^  R  S.  ^; 
Super,  of  Lhingston  y.  White.  80  Barb.  70;  Ikamand y.  Rice,  1  Hilton,  530; 
Dee  Artes  y.  LeggOt.  10  N.  T.  582),  or  in  possession  of  the  defendant  {Smith  y. 
McClure,  5  East  476 ;  Seiden  y.  PringU,  17  Barb.  468).  The  question  is, 
whether  he  is  the  real  party  in  interest,  or  trustee  of  an  express  trust,  or  per 
eon  authorized  to  sue  by  statute ;  if  he  is,  he  may  recoyer  (Boat  y.  Priee,  22 
How.  872 ;  BvUerfldd  y.  Maa»nb&r,  iel.150). 

c  The  plaintiff  is  certainly  not  required  to  ayer  n^atiyely  that  since  the 
instrument  was  transferred  to  him,  he  has  not  transferred  it  to  another  (Tayhr 
y.  a»'M6r0,8How.  888;8eep.204c). 

d.  Where  the  defence  is  that  the  plaintiff  is  not  the  holder  and  owner,  i,  a, 
not  the  real  party  in  interest,  it  should  be  set  up  as  ne^  matter,  shotnng 
how  or  why  the  plaintiff  is  not  the  real  party  hi  interest  {Arthur  y.  BecUes,  1 
Ex.  608 ;  F^wer  y.  WMi,  8M.  &  W.  609 ;  Baiier  y.  Lemon,  12  Jur.  246 ;  Bogin 
V.  CMUon,  17  Law.  Jour.  Ex.  8-845 ;  De  SanUs  y.  Bearie,  11  How.  477).  But 
it  has  been  held  that  where  it  is  alleged  in  terms,  that  the  plamtiff  is  the  hold- 
er and  owner,  under  a  mere  general  denial  of  that  allegation,  the  defendant 
may,  on  the  trial,  show  the  plaintiff  not  to  be  the  real  party  in  interest  {BuU 
y.  WheOer,  7  Abb.  412 ;  Butterfieid  r,  Mdeomber,  22  How.  150 :  Taylor  y.  Oar- 
Mere,  8  How.  888 ;  BMein  y.  Biee,  15  How.  1 ;  see  contra,  Mateh  y.  JPeO.  28 
Barb.  582 ;  Wtthenpoon  y.  Van  JMar,  15  How.  266 ;  Brawn  y.  Byehman,  12  Bfow. 
813 ;  Fteurei  y.  Boget,  5  Band.  646;  Seeley  y.  Bogle,  17  Barb.  530;  reversed,  8 
Eeman,542). 

e.  Perhaps  the  true  rule  is  as  thus :  Where  the  instrument  never  was  de- 
livered, indorsed,  or  assigned  to  the  plaintiff,  where  he  never  tecu  the  real 
party  in  interest,  that  fact  may  be  shown  on  a  general  denial  of  the  allegation 
of  delivery,  indorsement  or  assignment,  but  where  the  plaintiff  has  once  been 
tiie  real  party  in  interest,  and  has  ceased  to  be  so,  then  to  entitle  the  defend- 
ant to  show  the  determination  of  the  plaintiff's  title,  he  must  plead  the  facts 
as  new  matter. 

/.  Plaintiff  must  abow  title.— Thus,  where  it  appears  on  the  face  of  the 
complaint  that  although  the  note  in  suit  is  in  the  possession  of  the  plaintiff,  it 
is  nevertheless  the  property  of  another,  the  complaint  does  i^ot  state  a  cause 
of  action  in  the  plamtiff  {PoOmer  y.  SmedUy,  6  Abb.  205 ;  28  Barb.  468).  And 
80,  where  it  appeared  on  the  fiice  of  the  complaint  that  the  plaintiff  held  the 
note  as  trustee,  as  a  collateral  security  only,  imder  a  trust  instrument  which 
expressly  authorized  him  to  sell  it,  but  did  not  expressly  authorize  him  to  sue 
upon  it,  the  complaint  was  on  demurrer  held  insufficient  {Neleon  v.  Eaton,  7 
Abb.  805,  reversing  &  C,  15  How.  805).  An  allegation  that  the  plahitiff,  the 
officer  of  a  bank,  was  duly  authorized  to  sue  on  behalf  of  the  bank,  is  not 
■ufBcient  {Myers  v.  Msu^ado,  14  How.  149 ;  6  Abb.  198). 

g.  An  allegation  that  the  note  in  suit  ^*  for  value  received  lawfhlly  came  to 
possession  of  these  plaintiffs/'  held  a  sufficient  alle«ition  of  title  in  plaintiflb 
(^  v.  AineUe,  4  Abb.  463 ;  1  Hilton,  277 ;  and  see  Taylor  v.  Oarbiere,  8  How. 
888) ;  and  an  allegation  that  the  plaintiff  is  now  the  bona  fide  holder  and  owner 
witnout  showinff^how  he  acquired  sudi  ownership,  was  held  sufficient  {Ed- 
Udn  v.  mee,  15  How.  1\ 

^  In  an  acticm  by  the  assignee  of  a  chattel  note,  an  allegation  of  the  fai* 
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donement  of  the  note  by  the  payee  to  the  plainUff,  and  that  he,  plaintiff,  is  tlie 
holder  and  owner,  is  samdent  ayerment  of  assignment  to  plaintiff  (Broton  t. 
Siehardson,  20  N.  Y.  472). 

a.  SemUe^  thaX  in  allejo^ing  an  assignment  of  a  note  payable  in  merchanize,  it 
should  be  averred  that  it  was  for  consideration  {Landau  y.  Levift  1  Abb.  870). 

b.  Ownership  of  a  note  is  snfBdently  shown  by  alleging  its  making,  indorse- 
ment, and  deliyerv  to  the  plaintiff^  though  coupled  with  the  statement  *'  that 
it  was  by  the  Bank  of  Commerce  which  then  held  the  same,  presented  for 
payment''  Such  statement  only  imports  a  holding  for  collection  {Fhrmera 
^nk,  cfee.,  y.  Wadsuxnih,  24* N.  Y.  5471  And  where  the  complaint  alleged 
that,  the  note  in  suit  was  delivered  to  W.  B.  Q-J^  said  Bank  (the  plaintiff),  and 
that  said  note  was  held  and  owned  by  plaintiff,  it  was  held  to  be  a  sumdent 
averment  of  ownership  {Camden  Bank  y.  Bodgen^  4  How.  68 ;  see  PeeU  y. 
BraU,  6  Barb.  662 ;  Pwrker  y.  Tottm,  10  How.  284 ;  WhUe  y.  Bwum,  14  How. 
282 ;  Thmuu  v.  Demcnd,  12  How.  821). 

c.  Where  title  is  once  shown  in  plaintiff,  its  continuance  is  presumed,  and 
heed  not  be  alleged  (  Van  Bensselaer  y.  Bonasteel^  24  Barb.  865 ;  see  p.  208  e). 

d.  "With  respect  to  aots  Talid  at  oommon  la^  but  regalated  aa  to  the 
mode  of  peifonxiance  by  statute,  it  is  sufficient  to  use  such  certainty  of  allega- 
tion as  was  suffldent  before  the  statute.  Thus,  in  pleading  in  complaint,  a  pro- 
mise to  pay  the  debt  of  another  {Stem  y.  Drinker,  2  £.  D.  Smith,  406 ;  HUHard  y. 
Au9Un,  17  Barb.  141 ;  Elting  y.  Vanderlyn,  4  Johns.  287)  ar^  a  contract  relating 
to  real  estate  {Livingston  y.  Smith,  14  How.  402 ;  Beyneids  y.  Dunkirk,  <fe^,  & 
B.  Co.,  17  Barb.  6l7 ;  GhampUn  y.  Parish,  11  Paige,  408),  or,  an  acceptance  of  a 
bill  of  exchange,  it  need  not  be  alleged  to  be  in  writing  (and  see  Dewey  y. 
Soag,  15  Barb.  868 ;  H<ymer  y.  Wood,  id.  871 ;  WiOiams  y.  Ins.  Co.  qf^JS^.  Amer^ 
0  How.  873 ;  and  Bank  cf  LmimOe  y.  Edwards,  11  id.  216 ;  Fimler  y.  JV.  Y, 
Indem.  Ins.  Co.,  23  Barb.  150 ;  Oibbs  y.  Na^  4  Barb.  440 ;  Murison  y.  Jones,  18 
Barb.  466 ;  HaigM  y.  CJvOd,  84  Barb.  191 ;  Waehbum  y.  Franklin,  28  Barb.  27 ; 
7  Abb.  8 ;  and  see  dieta,  contra,  Thurman  y.  Stevens.  2  Duer,  609 ;  Le  Bay  y. 
Shaw,  2  Duer,  628 ;  Merwin  y.  Hamilton,  6  Duer,  248 ;  and  5  Sand.  68 ;  also 
WHUams  y.  Ins.  Co.  of  N.  Amer.,  9  How.  878).  In  an  answer  it  is  otherwise : 
if  a  defendant  sets  up  a  contract  which  is  reouired  to  be  in  writing,  he  must  so 
state,  or  his  answer  is  insufficient  {Taylor  y.  Wttary,  1  Gale,  22 ;  11  Law  Jour. 
Ex.  72 ;  but  see  15  Barb.  868 ;  Case  y.  Barber,  1  Raym.  451). 

e.  scatter  In  aggravation. — ^Matters  intended  in  aggravation  of  damages,  so 
far  as  they  can  be  distinguished  from  averments  essential  to  the  statement  of 
the  cause  of  action,  may  always  be  nven  iu  evidence  to  show  the  quo  animOy 
without  being  pleaded  (Busseu  v.  JuacQuister,  1  Gamp.  49,  n.  /  Slack  v.  McChes-^ 
ney,  2  Tates,  478 ;  Warn  v.  Mass,  8  Binney,  546 ;  Kan  v.  McLaughlin,  2  Serg. 
&  K.  469 ;  2  Star.  N.  P.  56) ;  aggravating  circumstances  should  not  be  plead^ 
{Warns  v.  CroetceU,  2  Stark.  R  457 ;  Mdony  v.  Dows,  15  How.  265 :  see,  how- 
ever. Boot  v.  Foster,  9  How.  87 ;  Brevier  v.  Temple,  15  How.  286,  Index,  As- 
sault) ;  and  when  alleged  in  the  complaint  are  not  traversable  {Bates  v.  Loomis^ 
5  Wend.  134 ;  Gilbert  v.  Bounds,  14  How.  49). 

/.  Special  Damages. — ^Dama^es  which  necessarily  result  from  the  injuries 
eomplained  of  are  called  general  damages,  and  may  be  proved  under  a  gene- 
ral demand  of  relief;  but  such  damages  as  are  the  naturai,  although  not  the  ne- 
cessary  result  of  the  injury,  are  termed  special  damages,  and  must  be  stated  in 
the  complaint  {VandermseY.  Newton,  4  Goms.  188;  Bogart  v.  BurkhaUer,  2 
Barb.  525;  Laraway  v.  Perkins,  10  N.  T.  871 ;  SoUms  v.  Xm»,  16  Abb.  811,)  or 
the  plaintiff  cannot  prove  them  on  the  trial  {Low  y.  Archer,  2  Kern.  S^ ; 
Moloney  v.  Dows,  15  How.  265 ;  Spence  v.  Meyneu,  2  New  Mag.  Gas.  19.)  An 
averment  of  special  damage  is  required  to  be  inserted  to  prevent  a  surprise 
upon  the  defendant,  and  it  is  not  traversable  {Moloney  v.  Dows,  15  How.  265); 
except  where  the  special  damage  is  the  foundation  of  the  cause  of  action,  in 
that  case  it  is  a  material  allegation,  and  if  not  controverted,  is  admitted.  {Psis 
ring  v.  Harris,  2  M  &  Rob.  5 ;  see  14  N.  Y.  526 ;  1  E.  D.  Smith,  460.) 

g.  In  an  action  against  a  sheriff  for  neglecting  to  return  an  execution,  it  ia 
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not  neGessary,  to  enable  the  plaintiff  to  recoyer  more  than  nominal  damaees, 
either  to  aU^  or  prore  special  damage.    {Ledyard  y.  Jones,  8  Selden,  5501) 

&  In  an  action  for  a  breach  of  contract  the  plaintiff  is  confined  in  his  re- 
coyeiy  to  the  breach  alleged,  and  cannot  recoyer  on  any  other  groands.  Thus, 
where  a  complaint  set  forth  a  contract  by  the  defendants  to  transport  the 
phiintiff  in  a  particular  steamer,  and  alleged  a  breach  in  not  conyeyinff  the 
plaintiff  in  that  yessel,  without  either  ayerring  an  obligation  upon  the  defen- 
dants to  proyide  a  substitute  in  the  eyent  of  the  yessel's  loss,  or  claiming  any 
damage  by  reason  of  their  neglect  or  refusal  to  forward  hun  in  some  other 
yessel,  held  that  the  only  damages  the  plaintiff  was  entlUed  to  was  the  return 
ofhispassaeemoney  and  interest.  (Bf^gs  y.  Vanderbilt,  IQ  Bsirh.  222.)  That 
was  all  the  damage  necessarihr  arising  m>m  the  breach  complained  of  or  im- 

glied  by  law.  If  the  plaintiff^^was  actually  damnified  beyond  that,  he  should 
aye  specified  m  his  complaint  the  particular  damage  he  had  sustained.  {Bo- 
ffort  y.  BurkhaUeTy  2  Barb.  625.)  In  an  action  on  a  contract  to  indemnify  and 
saye  harmless  one  party  from  any  claim  or  demand  of  another,  the  complaint 
must  allege  actual  damage ;  but  on  an  indemni^  to  saye  from  legal  UabUUyy 
there  the  complaint  ned  only  alleee  a  liability,  and  the  plaintiff  may  recoyer 
without  alining  actual  damage  {McQee  y.  BoSn,  4  Abb.  8 ;  Crippen  y.  Thomp- 
•im,6Barb.5dC) 

h.  An  allegation  of  special  damage  that  by  reason  of  the  negligence  of  defen- 
dants, "plaintiff  was  and  would  be  compelled  to  pay  $100  for  medical  attend- 
ance, funeral  expenses,'*  held  sufficient  on  demurrer,  {fiotdar  y.  OmMiy,  18 
Abb.  885.) 

e.  As  to  the  damages  in  an  action  for  causing  death,  see  AJXfuf  y.  Fcjf,  2  Hil- 
ton, 844 ;  22  N.  T.  &5 ;  CurtuY,  Boehester  d  Syractm  i2. 12.  20  Barb.  282 ;  TU- 
ley  y.  Hudson  i2L  12.  i2.  Ci>.,  24  N.  Y.  471 ;  as  to  damages  for  death  of  wife,  see 
Iaum  y.  NetD  York  Cent  R  R  21  Barb.  245. 

Bee  posi.  Covenant,  jPIi^m  Imprisonment,  JaM,  Promise  to  Marry,  Bonds. 

dL  Where  the  complaint  omitted  to  allege  any  special  damage,  the  plaintiff 
was  allowel  to  amend  his  complaint  on  the  trial,  without  terms,  by  inserting 
a  claim  for  special  damage,  the  defendant  not  showing  that  he  had  any  absent 
witness  whose  t^imony  was  material  as  to  such  damages.  {MiUer  y.  G^or- 
Unff,  12  How.  208.) 

Fhcts  necessary  to  be  stated  in  parUetUar  actions. 

e.  Aooonnt  stated* — [The  material  allegations  are,-— (1)  that  plaintiff  and 
defendant  came  to  an  accounting  together ;  (2)  on  such  accounting  defendant 
found  indebted  to  plamtiff ;  (8)  which  defendant  promised  to  pay ;  (4)  and  has 
not  paid.] 

f.  What  constitutes  an  account  stated  is  a  question  of  law.  (Lockwood  y. 
2Wn,  1  Eeman,  170,  and  see  Bruen  y.  Hone,  2  Barb.  586 ;  Toland  y.  Sprague 
12  Peters,  880 ;  LearmauXk  y.  Qrandine,  4  M.  &  W.,  658).  A  complaint  stated 
that  the  defendant,  on,  &&,  was  indebted  to  the  plaintiff  m  |446  upon  a  balance 
of  an  account  stated  and  then  due  to  this  plaintiff,  which  the  defendant  then 
and  there  promised  to  pay,  but  he  has  neglected  to  pay  the  same,  except  a 
payment  of  (150  on  account,  and  he  remams  indebted  to  the  plaintiff  in  the 
sum  of  |296,  with  interest  The  defendant  demurred,  on  the  ground  that 
&cts  sufficient  to  constitute  a  cause  of  action  were  not  stated.  The  superioi 
court  at  general  term  held  that  the  complaint,  although  loosely  drawn,  was 
sufficient,  and  the  demurrer  was  oyerruled  (Oraham  y.  Cammah,  18  How.  860; 
and  see  MUienbeyer  y.  Atwood,  18  How.  880  j  JEmery  y.  Pease,  20  N.  Y.  62). 
The  giying  a  promissory  note  is  prima-fade  eyidence  of  an  accounting  {Lake 
y.  7)fsen,  2  Selden,  461).  The  time  when  the  account  was  stated  need  not  be 
aUeged  {Leqfr.  X«»,  1  Horn  &  Hurl.  478;  7Dowl.  P.  0. 189;  4M.  &  W.  579; 
Bmgl^  y.  JtMrJiam,  1  Per.  &  D.  58 ;  4  Dowl.  521). 

ff.  Advene  claim  to  real  estate,  complaint  in  action  to  determine  {Hager  y. 
Itager,  88  Barb.  92),  and  complaint  for  that  and  other  relief  (see  Woodgate  y. 
I^eU,  9  Abb.  228). 
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a.  Aflsanlt  and  battery.— [The  materiel  aUegation  is,  thai  defendant  a** 
sanlted  and  beat  plaintiff] 

5.  The  complaint  may  state  the  boshieflB  and  employment  of  the  parties, 
and  the  object  and  intent  of  the  assanlt,  together  with  the  statement  that  it 
caused  the  plaintiff  to  be  ridiculed.  &c.,  and  this  held  not  to  be  immaterial  or 
irrelevant  Although  not  essential  to  entitle  the  plaintiff  to  sustain  his  action| 
these  iJl^ations  are  material  on  the  nuestion  of  aaraafes,  and  may  be  provea 
{Boot  y.  iKfgter,  9  How.  87 ;  and  see  Odbert  y.  Bounds,  14  How.  46^  So  where 
the  complaint  alleged  that  on,  &c.,  the  defendant,  with  loud,  boisterous,  and 
abusive  language,,  made  an  assault  on  plaintiff,  and  seiased  him  by  the  body, 
&C.,  and  then  and  there,  in  the  presence  of  diyers  persons  publiwed  of  and 
concerning  the  plaintiff  the  woros,  *'  You  peijured  yourself  and  I  will  send 
you  to  the  State  prison ;"  and  then  and  there  imshed  and  jammed  about  the 

Elaintiff.  The  defendant  demurred,  alleging  that  two  causes  of  action  were 
nproperljr  united  :  The  demurrer  was  oyerruled,  and  by  the  court,  ^  The 
complaint  in  fact  contains  but  one  cause  of  action.  The  allegations  relate  to 
a  sinele  transaction,  and  no  more ;  they  state  what  was  done  and  said  on  the 
occasion  referred  to.  Each  constitutes  a  part  of  the  res  gestae  What  la 
aUeeed  to  have  been  done,  would  sustain  an  action  for  personal  injury.  What 
is  aJQeged  to  haye  been  said,  would  sustain  an  action  for  an  injury  to  the  reputa- 
tion. The  whole  together  constituting,  as  it  does,  but  a  single  transaction, 
makes  but  a  single  cause  of  action  "  0rmDer  y.  TwnpU,  15  How.  286).  In  an 
action  for  an  assault  and  battery,  the  plaintiff  was  allowed  to  amend  his  com- 
plaint on  the  trial  by  inserting  an  allegation  that  the  defendant  '*  wounded 
the  plamtiff  and  bit  off  both  his  ears  '*  (tla^ns  y.  JDe  Hart,  12  How.  822).  A 
woman  upon  whom  a  rape  has  been  committed  ma^  maintain  an  action  for 
the  iujury.  The  gist  of  the  action  is  the  force  and  yiolence,  and  it  should  ap- 
pear from  the  complaint  that  the  connection  was  against  the  will  of  the  plain- 
tiff In  stating  her  cause  of  action,  it  is  sufficient  if  the  complaint  conforms 
to  what  was  formerly  essential  in  the  way  of  ayerment  in  actions  of  trespass 
for  injuries  to  the  person  {Kmig  y.  NcU,  8  Abb.  884 ;  2  Hilton,  823). 

e.  Award. — ^A  complaint  upon  an  award  which  directs  one  party  to  pay  to 
the  other  a  sum  nam^,  on  demand,  and  provides  that  on  payment  by  the  one 
of  that  sum  and  the  receipt  of  it  by  the  other,  each  shall  execute  and  deliyer 
to  the  other  a  release  in  full  of  all  demands,  unless  it  ayers  the  deliyery  or  tender 
of  such  release,  or  an  offer  to  deliyer  the  same  on  payment  of  the  sum  so  award- 
ed, does  not  state  firsts  sufficient  to  constitute  a  cause  of  action,  notwithstanding 
it  ayers  a  demand  of  payment  and  a  neglect  .and  refusal  by  tne  defendant  to 
pay  the  sum  awarded  (uolis  y.  BhirU,  2  Bosw.  11).  The  objection  can  be  taken 
on  an  appeal  from  the  judgment  if  the  tender  or  offer  was  not  proyed  on  the 
trial.  (f£) 

d  As  to  a  complainnt  to  set  aside  an  award  for  defects  not  appearing  on 
its  £9Lce,  see  Borrawe  y.  MUlbank,  5  Abb.  28;  AUen  y.  Oalpin,  9  Barb.  246. 

e.  Banking  aaaoolationa — ^Banking  associations  may  sue  or  be  sued  by  or  in 
the  name  of  their  president  {QiOett  y.  Moody,  8  Corns.  479 ;  Case  y.  MeAanietf 
Fking  Amo.,  1  Sand.  693 ;  East  Biver  B*k,  y.  Judah,  10  How.  135) ;  hi  which 
case  t^e  allegation  must  be  that  iks  corporation  and  not  ths  jkMOijf  or  Vis  (i9- 
fendarU,  did  this  or  that  (DOafleld  y.  Kinney,  24  Wend.  345:  Christopher  y. 
Stockhdm,  5  id.  36;  Thomas  y.  Dakin,  22  «2.  9;  Wordeny.  W<yrUdngUm,  2  Barb. 
868 ;  Merrilt  y.  Seaman,  2  Selden,  168) ;  for  the  action  is  by  or  against  the  cor- 
poration, not  by  the  president  in  right  thereof  (Lotoerre  y.  FatZ,  5  Abb.  229). 

/.  In  an  action  on  a  bill  of  exchange,  the  complaint  alleged  that  the  plain- 
tiff was  one  of  the  public  registered  officers  of  the  Royal  Sank  of  Liyerpool, 
which  was  a  banking  company  duly  constituted  and  existing  under  the  laws 
of  the  kingdom  of  Great  Britain,  and  as  such  officer  was  duly  authorized  and 
empowered  to  commence  any  and  all  proceedings  at  law  and  in  equity,  on 
behalf  of  said  bank,  and  that  the  suit  was  brought  for  the  benefit  and  on  be- 
half of  the  sud  bank.  The  complaint,  in  other  respects,  was  in  the  usual 
form,  and  contained  all  the  necessary  ayerments  to  charge  the  defendant.  The 
defendant  demurred  on  the  ground,  among  others,  (1)  that  the  complaint  did 
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not  stale  &cl8  scifficient  to  constStiite  a  cause  of  aetkm ;  (2)  that  the  action  waa 
not  iNTOsecated  in  the  name  of  the  real  party  in  interest ;  held  that  the  demurrer 
could  not  be  sustuned  on  the  first  ground,  but  could  on  the  second — the  ayer* 
ment  that  the  plaintiff  was  dtU$f  atUhoriwed  to  bring  the  action  on  behalf  of  the 
bank  waa  not  an  ayerment  of  a  fact,  but  a  conclusion  of  law ;  and  that  the  com- 
plaint was  defecdye  in  not  setting  forUi  the  existence  and  terms  of  the  act  of  par- 
liament, if  any,  under  which  the  bank  was  organized  and  an  authority  eiyen  to 
the  plaintiff,  as  one  of  its  registered  officers,  to  sue  on  its  behalf  (Myers  y. 
Maehado,  U  How.  149 ;  6  Abb.  198). 

tk  Bond.— (See  UhderiMiig.)  A  complaint  which  alleges  that  *'  defendant 
made  his  certain  bond  or  obligation,  sealed  with  his  seal,  and  in  the  words  and 
figures  following"  setting  out  a  copy  of  the  bond,  and  alle^g  that  defendant 
has  not  paid  the  sum  uerein  mentioned,  or  any  part  thereof,  and  that  ^e 
whole  amount  i$  due  is  sufficient ;  it  need  not  aU^;e  any  deliyeiy  (La  FayeUe 
Iiu.  Co,  y.  Bogen,  80  Barb.  491). 

h.  In  actions  on  bonds  for  the  breach  of  any  condition,  other  than  for  tho 
payment  of  money,  or  for  any  penal  sum  for  the  non-performance  of  any 
coyenant  or  written  agreement,  the  plaintiff  is  required  to  state  in  his  com- 

?laint  the  specific  breaches  for  which  the  action  is  brought  (2  R  8.  878,  §  5; 
Wend.  845 ;  6  i^.,  454 ;  4  lb,,  570 ;  Wesiem  Wk.  y.  Shsrwood,  29  Barb.  888). 
This  rule  has  been  held  to  apply  to  actions  on  bonds  giyen  by  non-resident 
plaintiflb  to  secure  defendants'  costs  (5  Hill,  87).  But  that  it  dm  not  apply  to 
actions  on  bonds  fbr  payment  of  money  by  installments  (17  Wend.  881 ;  Sofr* 
man  y.  Dedricky  8  Barb.  192) ;  nor  to  actions  on  bonds  for  the  payment  of  an 
annuity  (3  Wend.  454 ;  5  Hill,  87).  The  seyeral  breaches  alleged  are  in  the 
nature  of  distinct  causes  of  action  {Bea^  y.  BannUy  18  Barb.  806). 

&  In  actions  on  bonds  the  judgment  is  for  the  penalty  (Weitem  B'k,  y.  Sher- 
wood, 29  Barb.  883). 

d.  Attachment  booda. — ^In  an  action  on  an  attachment  bond,  the  plaintiff 
is  bound  to  show  that  he  has  sustained  some  damage  by  reason  of  the  attach* 
ment  He  cannot  recoyer  on  the  mere  &ct  that  the  plamtiff  in  the  attachment 
did  not  succeed  {Whuor  y.  Orcutt,  11  Paige,  578).  In  an  action  on  a  bond 
ftvea  for  the  appcsuance  of  a  jud^ent  debtor  under  attachment^  in  proceed- 
mgs  supplementary  to  execution,  it  is  not  necessary  to  set  forth  m  the  com- 
plaint, the  issuing  or  return  of  an  execution  unsati&ed,  nor  that  an  order  was 
made  for  the  attachment  (KiOly  y.  MeCormiek,  2  E.  D.  Smith,  508) ;  but  hi  an 
action  upon  a  bond  giyen  on  the  arrest  of  a  party  upon  an  attachment  issued 
for  a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connection  with 
the  attachment,  and  how  he  was  aggrieyed  by  the  acts  of  the  defendant 
(Baynor  y.  Clark,  8  Code  Rep.  230). 

&  In  a  complaint  on  a  bond  giyen  to  secure  the  dischai^  of  a  warrant  of 
attachment  issued  under  tiie  act  for  the  collection  of  demands  against  ships, 
the  plaintiff  should,  to  sustidn  the  bond  as  a  statute  securitj^,  not  only  ayer 
the  mc^a  showing  that  such  warrant  of  attachment  was  duly  issued,  and  that 
the  bond  was  duly  executed  by  the  defendants,  and  that  the  claim  of  the  cred- 
itor has  not  been  paid,  but  also  the  bond  was  deliyered  to  the  officer  by  whom 
the  warrant  of  atutchment  was  issued  in  such  wise  that  it  became  his  duty  to 
grant  a  iischarge  of  the  warrant  (Clark  y.  Thorp,  2  Bosw.  680).  If  such  ayer- 
ments  be  made  it  wHl  be  presumed  the  officer  did  his  duty,  that  the  applicant 
fbr  the  discharge  obtained  the  benefit  thereof,  and  that  so  the  bond  became 
operatiye  in  the  plaifitiff's  &yor  as  a  statute  security,  although  it  is  not  ayerred 
that  the  officer  approyed  the  security  nor  that  the  disdiarge  was  granted,  nor 
that  the  yessel  was  released  from  the  custody  of  the  sheriff.  The  acceptance 
of  the  bond  by  the  officer  would  import  that  he  approyed  of  the  securiw*; 
and  if  the  warrant  was  not  in  foct  discharged  nor  the  yessel  released,  the  de- 
fendimt  must  set  up  such  &cts  as  a  defence.  (Id.) 

f.  But  when  the  complaint  does  not  ayer  that  the  bond  was  deliyered  to 
the  officer,  nor  that  he  approyed  the  security,  nor  that  an  order  for  the  dia* 
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charge  of  the  warrant  was  granted,  nor  that  the  Teasel  has  been  released  from 
cust^y,  said  complaint  cannot  be  sustained  upon  the  bond,  regarded  merely 
as  a  statutory  security.  (Id.  see  Ptiimer  y.  Mdam,  6  CaL  6i61).  But  such  a  bond 
is  nerertheless  a  valid  security  and  not  merely  a  voluntary  obligation  ;  the 
seals  import  consideration,  and  the  condition  being  the  payment  to  the  plain- 
tiff of  the  claims,  &c.,  exhibited  which  should  be  establi^ed  to  have  been  sub- 
sistinfl^  liens  upon  the  vessel,  and  a  breach  of  the  condition  beine  alleged,  the 
complaint  is  sufficient  notwithstanding  it  does  not  show  the  Am  compliance 
with  the  statute.  (Id,) 

a.  Bond  of  a  Railroad. — ^For  the  form  of  a  complaint  on  a  railroad  bond, 
see  Miller  v.  IT,  T.  dbEris  RRCo,,^  Abb.  481 ;  mObard  v.  N.  T,  A  Earkm 
B.  R  Co.,  14  Abb.  275 ;  80  BarU  286. 

b,  XXxecutors'  boad&— An  action  mav  be  maintained  on  an  executor's  or 
administrator's  bond,  when  forfeited  by  tne  non-payment  of  a  sum  decreed  by 
the  surrogate  to  be  paid  to  a  legatee  or  creditor  pursuant  to  2  R  S.  72,  §  19, 
though  the  decree  has  not  been  docketed,  nor  an  execution  issued  and  re- 
turned, and  though  the  bond  has  not  been  assigned  as  authorized  by  Laws 
1837,  p.  135,  §g  S  to  65 ;  Laws  1844,  p.  90,  §§  1,  2  (The  PwpU  v.  thuUd,  4 


Denio,  551).     The  complaint  must  show  the  surrogate  had  Jurisdiction 
(Mahomey  v.  OufUer,  10  Abb.  481). 

6.  Replevin  bonda. — ^In  an  action  on  a  replevin  bond,  the  complaint  need 
not  state  that  the  bond  was  executed  on  behalf  of  the  plainti£b  in  the  replevin. 
(8hmo  V.  Tobias,  8  Coms.  190.)  And  when  the  action  is  on  a  bond  executed  to 
a  coroner,  Qie  complaint  need  not  state  that  the  writ  of  replevin  was  directed 
to  the  coroner.  That  fact  will  be  presumed  from  giving  the  bond  to  him.  (Id.) 

d.  Conatabla'B  bonds. — ^An  action  on  a  constable^s  bond  in  the  dty  of  New 
York  could  only  be  prosecuted  after  Judgment  against  the  constable,  and  after 
leave  to  put  the  bond  in  suit  obtained  from  the  court  of  Common  Pleas  (Davis 
y.  Krtiger,  4  £.  D.  Smith,  850 ;  see  Carpenter  v.  Doodjf.l  Hilton,  465 ;  Mtipor 
cfK  t,  V.  Brett,  2  Hilton,  560;  see  Md^^  <^N,  T,  v.  JLumUt  24  How.  280,  as 
to  entry  of  Judgment  in  such  actions). 

e.  Iiost  bond. — In  an  action  on  a  lost  bond,  it  is  not  necessary  to  allege  the 
loss  in  the  complaint  (Super,  ofLivingaion  v.  White,  30  Barb.  72). 

See,  Pleading  a  Written  Inetrumeni, 

f.  Bills  of  exchange.— (See  Promissory  notes,  and  sect  162,  post,) 

g.  Indorsee  against  acceptor  and  maker. — ^The  complaint  alleged  the 
making  and  acceptance  of  two  drafts,  and  then  alleged  that  "  payment  of  both 
of  said  drafts  was  duly  demanded  at  maturity,  and  that  the  same  were  there- 
upon duly  protested  for  non-payment,  and  that  notice  thereof  was  duly  given 
to  the  said  indorsers."  A  demurrer,  that  the  complaint  did  not  state  fects 
sufficient,  &c.,  was  overruled  (ir«>d&w7y  v.  Sackrider,  2  Abb.  405;  Pnc«  v. 
MoOlate,  8  Abb.  254;  Poihquioqus  Bk,  v.  MarUn,  11  Abb.  291;  t^emer  v. 
WUUams,  14  Abb.  215). 

A.  Where  the  complaint  alleged  that  the  defendants  made  a  certain  accept- 
ance, a  copy  of  which  was  set  out,  that  the  payee  indorsed  it,  that  the  defend- 
ants were  indebted  to  the  plaintiff  thereon  In  an  amotmt  specified, — this,  on 
motion  to  continue  an  iiDjunction,  wa^held  a  sufficient  statement  of  a  cause 
of  action  (Leey  v.  Ley,  6Abb.  89). 

f.  A  complaint  which  alleged  the  drawing  of  the  bUl,  describing  it,  a  de- 
livery of  it  to  the  payee,  who  then  and  there  Indorsed  it  and  delivered  it  so 
indorsed,  and  thereafter  and  before  maturity  the  same  came  lawfully  into  the 
possession  of  plaintiffs  for  value,  that  said  bill  is  past  due  and  unpaid,  and  the 
defendants  are  now  Jointly  indebted  to  plaintifb  thereon  in  the  sum  of  $1,200, 
is  sufficient  (Pheips  v.  Ferguson,  19  How.  143). 

j.  Checks.— (See  sect  162,  poet)  A  complaint  in  an  action  by  the  payee 
against  the  drawer  of  a  check,  must  allege  notice  to  the  maker,  of  a  demand 
and  non-payment  of  the  check ;  and  where  in  such  an  action  the  complaint 
averred  that  the  check  had  been  delivered  to  the  plaintiff  for  value,  and  that 
its  payment  had  been  demanded  at  the  bank,  but  it  had  not  been  paid,  with- 
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out  any  ayerment  of  notice  of  this  demand  and  non-payment  to  the  plalntilS, 
or  of  any  &ct  excusing  notice,  it  was  on  demurrer  held  insufficient  (tihuUst  y. 
Depiiyy  3  Abb.  252).  Where  the  plaintiff  in  an  action  on  a  check  relies  on 
fiicta  which  excuse  notice  of  presentment  and  non-payment,  he  must  state 
sucli  facts  in  his  complaint  Aji  ayerment  of  due  notice  will  not  be  sustained 
by  eyidence  of  facts  excusing  notice  {Oarvey  y.  Foteler,  4  Sand.  065,  and  see 
OtUdey  y.  Morttm^  X  Keman,  26 ;  Holmes  y.  Sdhnes^  5  Selden,  525). 

a.  Fromiaaory  notes. — {See  BiU  of  ExeTumge^  and  section  162,  post^By  r»- 
eeker. — Where  a  plaintiff  claims  title  to  a  note,  by  yirtue  of  hid  appointment 
as  receiyer  of  an  msurance  company  styled  A.,  and  the  note  is  payable  to  a 
company  styled  B.,  the  complaint  should  contain  ayerments  to  show  that  the 
note  in  suit  does  in  &ct  form  part  of  the  assets  of  the  A.  company.  Thus,  if 
after  the  making  of  the  note  the  style  of  the  company  had  been  changed,  the 
complaint  should  allege,  that  the  company  was  originally  incorporated  in  the 
name  A^,  and  transacted  business  in  that  name,  and  so  transacted  business  at 
the  time  the  note  was  made,  and  that  afterwards,  by  yirtue  of  the  act  of  &c., 
it  was  reorganized  in  the  name  of  B.,^— and  then  set  out  tlie  proceedings  by 
which  he  was  appoint^  receiyer,  &c.  (Hyatt  y.  McMahon,  25  Barb.  457). 

h.  Note  signed  in  a  firm  name. — In  an  action  against  J.  M.,  H.  M.  &  J.  C. 
the  complaint  set  out  a  note  signed  "  J.  M.  &  Co.,  and  indorsed  H.  M.  «&  J.  C, 
The  plaintiff  claimed  as  indorsee.  Defendant  demurred  for  not  stating  fiEicts 
sufficient,  &c.,  and  the  objection  was  that  a  note  made  by  J.  M.  &  Co.  was  not 
the  note  of  J.  M.  The  objection  was  held  good,  and  that  it  was  an  objection 
which  might  be  taken  under  that  ground  of  demurrer.  To  haye  made  the 
complaint  sufficient,  it  should  haye  been  alleged  that  J.  M.  made  the  note  in 
the  name  of  J.  M.  &  Co.  (Price  y.  McClaw^  6  Duer,  644 ;  see  BaU  y.  Gordon^  9 
M.  &  W.  845 ;  Tigar  y.  Qiyrdon,  id,  347). 

e.  Against  maker. — A  complaint  that  defendant,  on,  &c,  for  yalue  receiyed, 
made  and  deliyered  to  plaintiff  his  promissory  note  in  writine,  payable  to  the 
order  of  the  plaintiff,  and  endorsed  by  him,  of  which  the  following  is  a  copy  : 
New  York,  July  1, 1853.  Sixty  days  after  date,  I  promise  to  pay  to  the  oraer 
of  £.  E.  $204  for  yalue  receiyeo. — J.  M.  That  there  is  due  and  owing  the  said 
plaintiff,  the  said  sum  of  $204,  with  interest  thereon,  fix)m,  &c.,  wherefore  the 
plaintiff  demands  judgment  for,  &c.,  was  on  demurrer  that  it  did  not  state 
&cts  sufficient,  &c. ;  held  sufficient  (KeteUas  y.  Myers^  19  N.  Y.  231 ;  reyersing 
B.  C.  3  E.  D.  Smith,  83).  Where  the  complaint  stated  that  on,  &c,  defendant 
made  his  promissory  note,  dated  on  the  day  last  named,  whereby,  on  demand, 
he  promised  to  pay  to  the  plaintiff,  or  his  order  t^,500,  for  yalue  receiyed,  and 
then  and  there  deliyered  laid  note  to  the  plaintiff.  And  defendant,  though 
often  requested,  has  not  paid  said  note  or  any  part  thereof,  and  the  whole 
amount  thereof  is  now  remaining  due  and  unpaid.  The  defendant  demurred 
for  not  stating  sufficient  facts  to  constitute  a  cause  of  action.  The  complaint 
held  sufficient  (NiNo  y.  Harrison^  7  Abb.  447,  and  note). 

d.  In  Genet  y.  Sayre^  12  Abb.  347,  a  complaint  as*  follows  was  on  demurrer 
hdd  to  be  sufficient :  that  defendant  at,  «&c.,  made  his  promissory  note  in  writ- 
ing, dated,  &c.,  whereby  he  promised  to  pay,  two  months  after  the  date 
thereof,  to  the  order  of  the  Hanoyer  Bank  $400  for  yalue  receiyed,  and 
although  said  note  became  due  before  the  commencement  of  this  action,  yet 
defendant  has  not  paid  same,  and  plaintiff  says  he  is  the  lawful  Jiolder  and 
owner  of  said  note,  and  defendant  is  justly  indebted  to  him  thereon  in  $400- 
principal  with  interest  f^om,  &c 

e.  Where  the  complaint  alleged  that  on,  &c., "  the  defendant  by  his  promis- 
BoiT  note  in  writing,  for  yalue  receiyed,  promised  to  pay  to  P.  [the  plaintiff]^ 
or  D(»rer,  the  sum  of  $839  with  interest,  and  he  has  not  paid  the  same,  but  is 
Justly  indebted  to  the  plaintiff  therefor,  wherefore  the  plaintiff  demands  judg- 
ment, &c.,  on  demurrer  it  was  held  sufficient  (JPeete  y.  Brattf  6  Barb.  662).  But 
by  the  court,  "  This  complaint  is  yery  loose." 

/.  A  complaint  alleged  the  making  of  the  note  by- the  defendant  John  Tot- 
ten,  payable  to  the  order  of  the  defendant  William  Totten ;  that  John  Totten 
deliyered  the  note  to  William  Totten, "  who  thereupon  indorsed  the  same  and 
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duly  delivered  it ;  and  said  note,  before  it  became  due,  was  duly  deliyered  to, 
and  came  into  the  possession  of  the  plaintiffs."  The  defendant  demurred  on 
the  ground  that  the  complaint  did  not  state  facta  sufficient,  &c.  The  plaintiff 
moved  for  judgment  on  the  demurrer  as  frivolous.  The  motion  was  denied, 
and  the  complaint  held  insufficient  in  not  alle^ng  how  the  note  was  indorsed, 
whether  in  blank  or  otherwise,  nor  bv  whom  it  was  delivered  to  the  plidntiff 
(Parker  v.  ToUeUy  10  How.  284).  Ana  where  a  complaint  alleged  that  the  de- 
fendant on,  &c.,  made  his  promissory  note  in  writing,  dated  on  that  day, 
whereby,  for  value  received,  he  promised  to  pay  to  W.  Rork  or  order  $182, 
six  months  after  date,  for  value  received,  with  use,  and  then  and  there  deliv- 
ered the  said  note  to  the  said  W.  Rork ;  this  was  followed  by  a  copy  of  the 
note,  purporting  to  be  signed  by  the  defendant ;  and  then  followra^  an  alle- 
gation tluit  the  plaintiff  was  the  Ixmaflde  holder  and  owner  of  the  said  note, 
that  the  defendant  had  not  paid  {he  same  or  any  part  thereof,  but  was  justly 
indebted  to  the  plaintiff  therefor.  On  demurrer  that  the  complaint  dia  not 
state  fBLCls  sufficient,  &C.,  it  was  held  that  the  complaint  was  insufficient,  as  it 
did  not  show  that  W.  Rork  had  ever  indorsed  the  note  or  otherwise  passed  his 
interest  therein  (White  v.  Braum^  14  How.  282 ;  and  see  l%omas  v.  Desmond,  12 
id.  321).  But  where  the  complaint,  after  alleging  (it  is  presume ;  the  report 
'does  not  say  so)  the  making  of  the  note,  also  alleged  that  the  note  "  was  duly 
endorsed  by  the  payee,  and  transferred  to  the  plaintiff  for  a  good  and  valuable 
consideration,  and  that  the  defendant  had  not  paid  the  same,  but  was  justly 
indebted  to  the  plaintiff  therefor," — the  defenaant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  it  was  contended  that  it  was  not  shown  that  the  plaintiff  was  the  holder 
and  owner  of  the  note.  The  demurrer  was  acljudged  fHvolous  (Tayhr  v.  Cor- 
biere,  8  How.  888).  And  where  a  complaint  on  a  promissory  note  alle^  that 
he  defendant  made  the  note  payable  to  his  own  order,  and  indorsed  it  to  J. 
Jf.,  and  '*  thspkUnUff  is  now  the  bona  fide  holder  and  aumer  of  the  note"  the 
defendant  demurred  on  the  around  *'that  no  fiicts  were  stated  showing 
how  the  plaintiff  became  the  holder  and  owner  of  the  note."  On  motion  for 
udgment,  Harris,  J.,  held  the  demurrer  fHvolous;  that  the  complaint  stated 
enough  to  entitle  the  plaintiff  to  recover  {ffolstein  v.  Biee,  15  How.  1).  And 
where  the  complaint  averred  that  the  defendant  made  his  note  to  the  Atlas 
Mutual  Ins.  Co.  or  order,  and  that  the  company  indorsed  it  and  transferred 
and  delivered  it  to  the  plaintiff^,  but  did  not  expressly  aver  that  the  transfer 
was  made  pursuant  to  a  resolution  of  the  board  of  directors— £^,  on  demur- 
rer, that  if  such  resolution  was  necessary,  it  was  implied  and  provable  under 
the  allegation  that  the  company  transferred  the  note  {Nelson  v.  Botany  15  How. 
805;  7  Abb.  dO!i;aee Mechanic^ B'k^gAsso.y.Spnng  lfrdley8hotCh.,26BiiThAl^; 
rev's'g,  18  How.  227 ;  Jf,  T  JPloating  Derrick  Co.  v.  N.  J.  Ore  Co.,  8  Duer,  648). 

a.  The  complaint  set  forth  that  the  defendant  made  his  promissory  note  in 
these  words :  (date)  On,  &c.,  I  promise  to  pay  to  Y.  G.  (the  pluntiff),  agent  oi 
the  company,  B.  G.  &  Co.,  $5,000,  for  which  I  am  to  receive  stock  of  said  com- 
pany to  the  amount  of  $5,000,  value  received ;  A.  Brisbane  (the  defendant).  It 
then  alleged  the  delivery  of  said  note  to  plaintiff,  its  non-payment,  and  that 
defendant  was  indebted  thereon  $5,000.  The  defendant  demurred  that  the  com- 
plaint did  not  state  facts,  &c.  The  demurrer  was  sustained,  principally  on  the 
grounds  that  the  instrument  set  out  was  not  a  promissory  note,  and  that  there 
was  no  allegation  that  the  plaintiff  had  ever  tendered  the  stock  to  the  defendant 
(Gonmderant  v.  Brisbane,  14  How.  487 ;  2  Bosw.  471). 

(.  (pterj/.—Where  a  note  is  made  by  A,  payable  to  B  or  his  order,  and  in- 
dorsed in  blank  by  0,  can  B  sue  G  as  maker  or  guarantor  of  the  note  (See  Wo- 
ierbury  v.  aindair,  16  Hoyr.  829 ;  7  Abb.  899 ;  6  td  20 ;  Murphy  v.  Merchant,  14 
How.  189 ;  Hahn  v.  HuU,  4  E.  D.  Smith,  664 ;  Hauck  v.  Hund,  1  Bosw.  431)  f 
He  can  (Moore  v.  Cross,  19  N.  Y.  227 ;  17  How.  885 ;  Spies  v.  OUmore,  1  Com& 
821 ;  CottreU  v.  QmkUn,  4  Duer,  45). 

e.  Against  indonflr  or  Indoraer  and  niak«r. — As  agidnst  an  indorser,  the 
complaint  must  allege  presentment  at  the  place  where  made  pa^ble,  and  non- 
payment, and  notice  to  the  indorser  of  such  presentment  and  non-payment 
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(SjpeOman y.  Weider.Ii  How.  7 ;  Price  v,  McOUm,  6  Ducr, 544 ;  8peneerY,  Bogen 
Loeom,  WorJes^  17  Abb.  1 10).  An  allegation  that  the  note  was  prateited  is  not  an 
avennent,  nor  equiyalent  to  an  ayennent,  that  the  note  had  been  duly  pre- 
sented for  payment  to  the  maker,  and  that  payment  had  been  refiised  (Price  y. 
MeClate,  8  Abb.  254 ;  and  6  Duer,  547). 

a.  In  an  action  against  two,  one  as  maker  and  the  other  as  endorser  of  a 
promissory  note,  payable  to  the  order  of  the  plaintiff  and  endorsed  by  him, 
the  complaint  ayerred  that  the  note  was  made  by  the  defendant,  G.  F.  M.,  and 
^  for  a  fnrther  indacement  to  the  plaintiff  to  accept  the  same,  was  endorsed  by 
the  defendant  M.  I.  M.,  and  was  then  deliyered  and  endorsed  by  the  plaintiff, ' 
and  then  set  out  the  note  and  alleged  demand  and  refusal  of  payment  and  no- 
tice thereof  The  defendant,  the  alleged  maker  of  the  not«,  demurred  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  allowed,  and  3  Sand.  647 ;  2  Duer,  40,  were  referred  to  (Murphy 
V.  Merchants,  14  How.  190). 

h.  In  Pahquioque  Bank  y.  Martin,  11  Abb.  291,  it  was  held  that  a  complaint 
against  an  endorser  which  alleged  that  the  note  was  duly  presented  and  pay- 
ment demanded,  but  it  was  not  paid,  and  it  was  thereupon  duly  protested  lot 
non-payment,  '*  and  due  notice  of  such  non-payment  was  giyen  to  defendants" 
WHS  held  insufficient  on  the  ground  that  notice  ot  nonrpaymerU  was  not  notice 
otditHumor  (see,  however,  Fnmer  y.  '^UUams,  14  Abb.  215). 

e.  To  charge  the  endormr  on  a  note  payable  at  a  particular  place,  the  note 
must  be  presented  at  that  place,  and  in  a  complaint  against  such  endorser, 
presentment  at  that  place  must  be  alleged,  but  an  allegation  that  the  note  at 
maturity  was  dvJl^  presented  to  the  mfucer  for  payment,  was  held,  by  force  of 
section  102,  a  sufficient  ayerment  of  presentment  at  the  place  named  (J^'emar 
y.  W^iamSy  14  Abb.  215 ;  see,  howeyer,  Pahguioque  Bank  y.  Martin.  11  Abb. 
291). 

d.  Where  the  complaint  alleges  the  making  of  the  note,  its  endorsement  by 
the  payee  W.  D.,  to  plaintiff,  and  that  payment  of  the  note  was  duly  demanded 
at  maturity,  and  it  was  thereupon  duly  protested  for  non-payment,  and  notice 
thereof  duly;  giyen  to  the  endorser — held  sufficient  by  yirtue  of  section  162 
(Adams  y.  SMrriU,  14  How.  297). 

e.  A  complaint  on  seyeral  promissory  notes,  only  one  of  which  is  due,  but 
payment  of  all  of  which  is  claimed  under  an  a^ement  in  writing  made  con- 
temporaneously with  the  notes,  that  in  case  ofany  de&ult  in  payment  of  the 
notes  the  whole  amount  should  forthwith  become  due  and  payable,  is  suffi- 
ciently definite  and  certain,  if  it  alleges  the  making  of  the  notes  in  considera- 
tion of  an  indebtedness  in.  their  amount,  and  the  making  of  the  agreement, 
without  stating  when,  where,  or  how  the  indebtedness  arose  {Brtnon  y.  So. 
Mich.  RB.Co,,Q  Abb.  237). 

/.  A  complaint  which  alleged  that  S.  TV.  W.,  and  W.  W.  as  his  surety,  on, 
&c.,at,'&c.,  made  their  promissory  note  in  writing,  whereby  they  promised 
to  pay  to  F.  W.  or  order,  ninety  days  after  date,  $100  for  value  received ;  that 
nid  F.  W.  endorsed  said  note  to  plaintiff,  and  that  when  said  note  be- 
came due,  it  was  duly  presented  for  payment  to  defendant  8.  W.  W. 
and  payment  duly  demanded,  but  was  not  paid,  and  due  notice  given  to  de- 
fendants W.  W.  and  F.  W.  that  plaintiff  is  the  lawful  owner  and  holder  of 
said  note,  that  same  is  not  paid,  and  that  defendants  are  indebted  to  plaintiff 
thereon  in  (lOO,— was  held  sufficient  (Oegood  v.  WhitUeeejf,  10  Abb.  134). 

ff.  Premium  note. — ^In  an  action  on  a  premium  note  to  recover  an  assess- 
ment, a  demand  of  payment  before  action  brought  should  be  alleged,  eembU 
(HurUmt  v.  Boat,  12  How.  511). 

h.  Lost  note— Destroyed  nota — A  plaintiff  cannot  recover  on  a  lost  note 
without  giving  the  bond  required  by  2  R  8.  406  (Deemond  y.  Bice,  1  Hilton, 
530 ;  and  see  Smith  v.  Toung,  2  Barb.  545) ;  but  where  the  note  has  been  de- 
stroyed, the  owner  may  maintain  an  action  for  the  amount  without  giving  a 
bond  {Dee  Aries  y.  LeggeU,  16  N.  Y.  382). 
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a.  DIdioiioriiig  nota— Complaint  against  banker  for  dishonoring  note 
(ManeUi  y.  WOkama,  1  B.  &  A.  416). 

b.  Gaxxien— for  non-dellTery  or  leas  of  goods. — [The  material  allegations 
are,  (1)  defendants  were  common  carriers ;  (2)  receiyed  plaintiff's  ^oods ;  (3)  for 
reward  paid  [or  to  be  paid]  them ;  (4)  midertook  to  cany  and  dehrer ;  (5)  the 
non-dehveiy.] 

e.  Unless  the  plaintiff  alleges  in  the  complaint  that  the  defendants  were 
common  carriers,  they  cannot  be  held  responsible  in  that  character ;  and  miless 
it  is  alleged  that  the  defendants  received  or  were  to  receive  compensation, 
theu:  promise  to  canj  will  be  regarded  as  made  without  consideration 
(BruM  V.  Benmlaer  RR  Oa,,  9  Barb.  158).  It  is  not  necessary  to  allege 
what  was  the  reward  paid  or  to  be  paid  (2  New  Rep.  458 ;  13  East,  114,  note  a; 
%  Ld.  Raym.  115);  and  perhaps  statmg  that  the  defendants  received  implies 
that  they  were  to  be  paid  therefor  iJfotUm  v.  WuL  R  R  Qyrp,,  15  K.  Y.  446). 
It  seems  no  previous  demand  of  the  goods  is  necessary  {Schroeder  v.  Hudson 
R  R  Co.^  5  i)uer,  55).  It  is  not  necessary  to  allege  that  the  loss  was  without 
any  fault  on  the  part  of  the  plaintiff  {Richard*  v.  WeOcoft,  2  Bosw.  590). 

d.  What  must  be  alleged  in  a  complfunt  to  recover  for  goods  received  by 
one  railroad  to  be  transported  over  its  line,  and  over  a  line  connected  there* 
with,  and  lost  on  the  road  {Hempstead  v.  K  Y,  CenL  R  R  Co.^^  Barb.  502). 

e.  In  an  action  against  a  carrier  by  water  for  the  loss  of  goods^  it  is  unne- 
cessary to  alle^  that  the  defendant  was  Che  owner  of  the  vessel  m  which  the 
^ods  were  shipped  |  and  if  an  allegation  of  ownership  is  made  it  is  immate- 
rial (Bennian  v.  Ikmdmm,  1  Horn  &  H.  46). 

/.  For  ii^nry  to  passenger*. — Where  a  railroad  company  undertakes 
gratuitously  to  convey  a  passenffer,  and  he  receives  an  injury  by  the  negli- 
gence of  the  companv's  agent,  the  company  is  liable ;  in  such  case  a  complaint 
which  stated  that  defendants  received  plaintiff  as  a  passenger,  and  while  he 
was  a  passenger,  he,  by  the  negligence  of  the  defendants  was  injured,  was 
held  to  state  a  cause  of  action  {IfoUon  v.  West  R  R  Corp,  15  N.  T.  444). 

g.  For  refusing  to  oarxy  goods. — In  an  action  ag^st  a  common  carrier 
for  refusing  to  carry  goods,  it  is  only  necessary  to  aver  that  the  plaintiff  was 
readv  and  willing  to  pa^  what  the  defendant  was  legally  entitled  to  receive 
for  the  receipt  and  carnitfe  M  the  eoOds ;  it  is  not  necessary  to  aver  an  actual 
tender  of  the  amount  (PiScford  v.  Grand  June  Railway  Co.y  8  M.  &  W.  372 ;  0 
D.  P.  C.  766). 

A.  Agalpst  a  ooDfltable  for  not  returning  an  ezeoation. — ^In  order  to 
maintain  an  action  against  a  constable  and  his  sureties,  for  not  collecting  an 
execution  issued  by  a  justice  of  the  peace,  ihe  plaintiff  must  show  a  valid 
judgment  in  an  action  in  which  the  justice  had  iurisdiction  both  of  the  sub- 
ject-matter of  the  action  and  of  the  person  of  the  defendant  (Westbrook  v. 
J)augla88j  21  Barb.  602).  See  as  to  liability  of  constable  fOr  not  returning  exe- 
cutions from  district  courts  in  the  city  of  New  York,  Laws  1857,  voL  1, 
p.  722,  §  57. 

i.  For  anrplna  money. — In  an  action  against  a  constable  for  surplus  money 
collected  by  him  on  an  execution,  the  complaint  must  show  that  the  return 
day  of  the  execution  is  past,  a  demand  of  such  surplus  money,  and  a  refusal 
or  neglect  to  pay  the  same  (Bortd  v.  Aetrander.  15  How.  572).  And  the  same 
was  held  of  a  sheriff  (^»7i«^  v.  Bapeffe,  3  Up.  Can.  Q.  R.  Rep.  275 ;  see,  how- 
ever, 9  Iredell's  R.  307, 406). 

J.  For  refusing  to  reoeive  a  bond  and  deliver  goods  taken  under  an 
attaohment— S^  Kamena  v.  Warner,  (6  Abb.  198 ;  4  Duer,  698 ;  overruling  S. 
C.  15  How.  5) ;  see  Band,  Money  Beceived. 

k.  By  or  against  corporations. — The  code  contains  no  new  enactments  in 
respect  to  pleadings  in  suits  by  corporations ;  and  the  provisions  of  art.  1, 
tit  10,  ch.  8,  pt  3  of  the  revised  statutes  are  expressly  retained  (Code,  §  471) ; 
so  that  the  rules  of  pleading  in  these  actions  are  the  same  as  they  were  at 
common  law,  with  only  the  modifications  introduced  by  the  revised  statutes. 
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At  common  law  it  was  well  settled  that  when  an  action  was  brought  by  a 
corporation  they  need  not  show  how  they  were  incorporated.  ♦  •  •  *  ♦ 
By  ^e  reyised  statutes  two  changes  were  introduced ;  the  first,  that  it  should 
no  longer  be  necessary  for  a  corporation  plaintiff  to  prove  itself  a  corporation, 
unless  Its  corporate  existence  was  denied  by  a  i>lea  averring  that  it  was  not  a 
corporation.  *  *  *  *  The  other  was,  that  in  stating  or  averring  an  act 
of  mcorporation,  or  the  corporate  character  of  a  party  plaiutiff  or  defendant, 
it  should  not  be  necessary  to  recite  the  character  or  the  proceedings  creating 
the  corporation,  or  to  s^  forth  the  substance  of  such  act  of  incorpora- 
tion, but  it  should  be  enough  to  state  the  act  under  which  the  cor- 
poration was  created,  by  its  title  and  the  date  of  its  passage  {B*k.  of  WaierviUe 
V.  BeUter^  13  How.  272) ;  uid  where  the  act  of  incorporation  has  been  amended 
it  is  sufficient,  after  designating  the  act  of  incorporation,  to  say,  "  together  with 
the  several  acts  amendatory  thereof"  {9tin  MuL  Ins,  (Jo,  v.  umghi^  1  Hilton, 
50 ;  and  see  Omibego  d  Syracuse  Plank  Rood  Co,  v.  JRfist^  5  How.  390).  Since  the 
code,  as  before,  a  domestic  corporation  plaintiff  needs  not  in  the  complaint  in 
any  manner  show  how  it  was  created  (id,:  La  Fayette  Ins,  Co.  v.  Sogers,  30 
Barb.  491 ;  EUzabelhpart  Man^.  Oo,  v.  CamjieU,  13  Abb.  86) ;  nor  recite  the 
title  or  the  date  of  the  act  of  incorporation  {Shoe  <&  Leather  B'k.  v.  Brown,  9 
Abb.  218 ;  18  How.  308 ;  Kennedy  v.  CoUon,  28  Barb.  69) ;  and  where  plaintiffs 
sue  in  a  name  which  is  appropriate  to  a  corporate  body,  for  example,  as  The 
Union  Mutual  Insurance  Company,  the  plaintiff  will  be  intended  for  all  the 
purposes  of  the  suit  to  be  a  corporation,  unless  the  contrary  be  averred  in  the 
answer  (Laws  of  1845,  ch.  345) ;  and  the  plaintiffs  need  not  aver  it  in  their 
complaint,  because  it  is  a  general  rule  that  it  is  unnecessary  to  aver  anything 
in  the  complaint  that  is  not  required  to  be  proved ;  and  a  corporation  plain- 
tiff created  by  the  laws  of  this  State,  need  not  prove  its  existence  on  the  trial 
of  the  cause  unless  the  defendant  shall  have  pleaded  that  the  plaintifi^  are  not 
a  corporation  (MtU.  Ins,  Co,  v.  Osgood,  1  Duer,  708 ;  Hdyoke  E*k,  v.  Haskins,  4 
Band.  675 ;  Metrop,  Bk.  v.  Lord,  1  Abb.  186 ;  La  Fayette  Ins,  Co,  v.  Sogers,  80 
Barb.  491 ;  Light  v.  Everett  Fire  Ins,  Co.,  5  Bosw.  716) ;  and  a  mere  genertd 
denial  will  not  call  for  this  proof  (B'k,  of  Genesee  v.  PaUhin  B'k,,  3  feman, 
814;  contra,  Johnson,  Pr&^t,  dkc,,  v.  Kemp,  11  How.  186;  Sk,  qf  Havana  v, 
Wiekham,  16  How.  97;  7  Abb.  134;  and  aee  Sk,  of  LowviUer.Kdwards,  11 
How.  216). 

a.  In  an  action  by  a  Jbreign  corporation,  the  compldnt  must  state  that  the 
plaintiffs  are  a  coiporation,  except  in  the  cases  where  the  defendant  is  estopped 
Irom  denpng  the  incorporation,  as  by  having  contracte<^  with  the  plaintiffs  by 
their  corporate  name  {Uonnectieut  Bank  v.  Smith,  9  Abb.  168 ;  17  Uow.  487). 
Thus,  where  the  plaintifik  sued  as  The  President,  Directors  and  Company  of 
the  Connecticut  Bank,  claiming  to  recover  as  the  endorsees  of  notes  made  by 
the  defendants,  but  did  not  aver  that  they  were  a  corporation,  held  on  demur- 
rer that  the  complaint  w&s  insufficient  (id,) ;  and  subscribers  to  a  stock  sub- 
scription cannot  question  the  right  of  the  corporation  to  sue  (Owego  Ptank 
Boad  Co.  7.  Bust,  6  How.  890). 

b.  In  an  action  brought  bv  a  religious  society,  the  plaintlfife  must  prove  their 
corporate  existence,  if  that  fact  is  denied  by  the  answer  (Methodist  Epis,  Union 
Church  V.  Picket,  23  Barb.  436 ;  aff  d  19  K  Y.  484). 

6.  In  an  action  by  the  officer  of  a  joint-stock  company,  the  allegation  in  the 
complaint  that  that  the  company  is  a  joint-stock  com^ny  or  association,  con- 
sisting of  more  than  seven  shareholders  or  associates,  is,  under  the  act  of  1849 
relating  to  such  suits,  a  material  and  issuable  allegation  (Tifany  v.  WiBiams, 
10  Abb.  1^4). 

d  A  plaintiff  by  suing  a  defendant  by  a  corporate  name,  admits  the  corpor 
ate  existence  of  the  defendant,  and  must  be  held  to  have  admitted  the  per- 
formance by  it  of  all  such  acts  as  by  its  charter  were  conditions  precedent  to 
its  entering  upon  a  state  of  legal  existence  (The  People  v.  Savenswood  Turnpike 
Co,,  20  Barb.  624). 

e.  In  suing  a  corporation  by  its  corporate  name,  the  plaintiff  need  not  set 
out  the  act  of  incorporation  (Stoddard  v.  Onondaga  Ann,  Conf,,  12  Barb.  578), 
nor  allege  that  defendants  are  a  corporation  (Lights  v.  Everett  Ins,  06.,  5  Bosw 
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71d).  If  the  defendants  use  a  corporate  name,  and  as  such  contract  the  obliga- 
tion, they  cannot,  when  sued  by  such  corporate  name,  set  up  that  they  are  not 
a  corporation  {id.) ;  and  where  the  complaint  alleged  that  ^*  the  defendant  is  an 
incorporated  company,  doing  business  at  Moriah,  in  the  county  of  Essex,"  it 
was  held  sufficient,  and  that  the  court  would  not  intend  that  the  defendant 
was  a  foreini  corporation  {Aeame  v.  Amer.  Mineral  Co.,  11  How.  26).  In 
Hunter  v.  Hud.  Im.  Iron  and  Machine  Go.  (20  Barb.  408),  the  complaint  com- 
menced by  statins  that  the  defendants  were  a  manufacturiuj^  company,  formed 
under  the  act  of  March  22, 1811 ;  and  nothing  more  was  said  as  to  the  corpor- 
ate character  of  the  plaintiff.  No  objection  was  made.  Bee  Foreign  Corporor 
tion.  Stockholder. 

a.  In  actions  In  the  local  courts  of  cities  mentioned  in  section  38  of  the  Code 
of  Procedure  a^nst  domestic  corporations  transacting  their  business,  or  keep- 
ing an  office  within  such  cities,  it  is  not  necessary  for  the  complaint  to  show 
that  the  defendants  transact  their  general  business  or  keep  an  office  within 
such  city  (Com  Ex,  Bank  r.  Western  Transp.  Co.,  15  Abb.  319,  note). 

b.  The  title  to  the  rights  of  action  against  a  corporation  on  its  dissolution,  as 
to  the  personal  estate,  passes  either  at  common  laW  to  the  people,  or  under  the 
statute  to  a  receiver.  A  creditor  of  a  dissolved  corporation  (in  another  State, 
with  judgment  and  execution  returned  unsatisfied)  cannot  sustain  an  action 
against  such  corporation,  unless  he  shows  that  the  right  of  action  does  not 
pass  to  the  people,  or  to  a  receiver,  or  that  the  receiver  colludes  with  the  de- 
fendants, or  that  no  receiver  can  be  appointed  {Tinkham  v.  Boret,  15  How.  204). 

c.  A  promissory  note  made  by  a  corporation  incorporated  by  the  laws  of  a 
foreign  State,  will  be  deemed  to  be  valid  and  authorized  by  the  charter  of  the 
corporation  untU  the  contrary  appears ;  and  therefore  in  an  action  on  such  a 
note,  in  the  courts  of  this  State,  the  complaint  need  not  show  that  the  making 
the  note  sued  upon  was  an  act  within  the  corporate  power  of  the  company 
defendant,  or  pursuant  to  a  resolution  of  the  board ;  if  in  fact  the  note  was 
made  in  violation  of  the  defendant's  charter  of  incorporation,  that  is  matter  of 
defence  (2f.  T.  Floating  Derrick  Co.  v.  K  J.  Ore  Co.,  8  Duer,  648 ;  HaUtead  v. 
May<n'  ofN.  T.,  5  Barb.  218 ;  see  Nelem  v.  Eaim,  15  How.  805 ;  7  Abb.  805 ; 
Ogden  v.  Raymond,  6  Bosw.  62 ;  Mechanic^  Bkg  As$o.  v.  Spring  VaUey  Shot  Co.^ 
25  Barb.  419 ;  rev's'g  18  How.  227 ;  Moss  v.  AvereU,  10  N.  Y.  449 ;  see  poet  in 
note  to  §  149 ;  What  may  he  denied). 

As  to  foreign  corporations,  see  sect  427,  post. 

d.  A  corporation,  or  the  receiver  of  a  dissolved  corporation,  cannot  main- 
tain an  action  for  usntious  premiums  paid  on  loans  {JSutterworih  v.  O'Brien,  7 
Abb.  456 ;  28  Barb.  187 ;  16  How.  503). 

e.  Covenant — ^In  assigning  a  breach  of  covenant,  "  it  must  distinctly  appear, 
by  express  words,  or  by  a  necessaxy  implication,  that,  admitting  the  truth  of 
the  facts  stated  in  the  complaint,  the  deiendant  has  broken  the  covenant  in  its 
true  sense  and  meaning.  The  words  of  the  covenant  need  not  be  literally, 
but  must  in  all  cases  be  substantially  followed  "  {Schenk  v.  Naylor,  2  Duer, 
678).  Therefore,  where  the  complaint  alleged  a  lease  of  a  basement,  contain- 
ing a  covenant "  that  the  defendant  should  not  let  or  underlet  any  other  part 
of  the  building  as  a  restaurant  or  porter  house,"  and  then  alleged  a  breach  as 
follows :  "  Plamtiflfe  show  that  on,  &c.,  a  porter-house  was  opened  on  the  first 
floor  above  the  basement  so  let  by  plaintiff  to  defendant,  which  porter-house  is 
still  occupied  as  such,  to  the  great  damage  of  plaintiffs,  and  in  violation  of 
defendant's  aneement  as  above  stated," — a  demurrer  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  was 
sustained,  because  the  complaint  did  not  show  i^ny  breach  of  the  covenant ; 
the  covenant  is  not  general,  and  is  limited  to  the  personal  acts  of  the  defend- 
ant ;  and  the  breach  does  not  allege,  that  any  of  the  acts  supposed  to  constitute 
the  breach,  were  done  by  the  de^ndant.  The  words  "  in  violation  of  the  de- 
fendant's agreement "  are  added,  but  these  words  aver  only  a  conclusion  of 
law ;  and  as  the  averment  is  not  justified  by  any  facts  stated  in  the  com- 
plaint, the  averment  is  irrevelant  and  nugatory ;  and  see  Lynch  y.  Murray^  21 
How.  154. 
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a.  Where  a  oovenant  was  that  (key  (the  defendants)  would  not  cany  on  any 
trade,  a  breach  alleging  that  one  had  carried  on  trade  was  hdd  insufficient 
{Lamence  t.  KSdder,  10  Barb.  642). 

6.  An  averment  that  a  boat  has  been  greatly  damaeed,  and  is  constantly  de- 
predating in  yalue,  by  reason  of  being  withdrawn  St>m  navigation  and  laid 
up  at  the  dock,  and  from  want  of  care  to  her  safe^keeping,  and  from  the  de- 
fendant's neglect  to  keep  her  in  good  order  and  repair,  and  in  a  state  fit  for 
navigation,  is  not  a  proper  form  of  averring  a  breach  of  the  agreement  to 
keep  the  boat  m  repair  (Gaster  v.  If.  T.  and  Brie  B.  R  Co.,  6  Duer,  44).  To 
allege  that  defendants  covenanted  without  statine  or  showing  how  they  coven- 
anted, is  not  sufficient  (AtuUn  v.  Searinff,  16  K  Y.  122 ;  Laratixa/  v.  Bsrkins. 
10  N.  Y.  871). 

6,  In  an  action  by  a  landlord  against  an  assignee  of  the  lease,  for  a  breach 
of  a  covenant  to  pay  rent,  if  the  complaint  alleges  a  demand  and  refusal  of 
tiie  rent,  it  need  not  also  alle^  that  the  rent  remained  unpaid  at  the  com- 
mencement of  the  action  (JBMsman  v.  De  Gray,  6  Abb.  79),  In  an  action  to 
recover  the  possession  of  demised  premises  for  non-payment  of  the  rent,  tiie 
complaint  need  not  allege  a  demand  of  payment  of  the  rent  (Mayor  of  N.  F. 
T.  CoinpMZ,  18  Barb.  156).  Whether  it  must  aver  that  there  is  not  a  sufficiency 
of  gooos  on  the  demised  premises  to  satisfy  the  rent.    Query.  {Id.) 

dw  Where  in  an  action  for  rent  accrued  upon  a  lease  in  fee,  the  complaint 
all^gped  Uiat  the  grantor  and  covenantee  Y.  R.  died  on,  &c,  seized  of  the  rent 
in  question,  that  oy  his  will  he  devised  said  rent  to  W.,  and  that  on,  <&c.,  W. 
conveyed  said  rent  to  A.,  and  that  A.  conveyed  it  to  the  plaintiff,  held  suffi- 
cient to  show  title  in  plamtiff,  and  that  it  was  unnecessary  to  allege  that  plain- 
tiff had  continued  owner ;  that  would  be  presumed  {Van  Jbtenssdaer  v.  BonesUel, 
24  Barb.  365). 

A  In  an  action  for  a  breach  of  covenant  the  alleged  damages  must  be  averred 
in  the  complaint  {Ifeary  v.  Boiimck,  2  Hilton,  51^  « 

BeeB&ni. 

f,  Cload  on  title. — Complaint  to  remove  {Johnson  v.  8tef>ens,  18  How.  182). 

a.  CommiBsionen  of  Highways — Requisites  of  complaint  against  com- 
missioners of  highways  for  not  repairing  bridges  {Smith  v.  Wright,  27  Barb. 
621). 

h.  Compromiaa. — ^Requisites  of  complaint  to  recover  amount  agreed  to  be 
paid  to  compromise  a  doubtful  claim  {l/olcher  v.  Fry,  87  Barb.  152). 

i  Graditor's  bOL — The  remedy  formerly  known  as  a  creditor's  bill,  was  one 
given  by  statute  (2  R  S.  174 ;  §  88).  The  statute  is  unrepealed,  except  that  por- 
tion that  authorizes  a  discovery,  and  the  remedy  remams  as  before ;  but  the 
mode  of  pursuing  the  remedy  must  be  by  action  commenced  by  summons 
and  complaint  (UaiUn  v.  Doughty,  12  How.  457 ;  Hammond  v.  Iiudson  River 
Iron  d  if.  Co.,  20  Barb.  878 ;  Rogers  v.  Bern,  2  Code  Rep.  79).  Such  an 
action  is  not  an  action  on  the  judgment  {Dunham  v.  NichoUon,  2  Sand.  686 ; 
OaMn  V.  Uimghty,  12  How.  45  .  Upon  a  judgment  taken  against  j oint  debtors, 
of  whom  some  only  have  been  served  with  process,  a  creator's  action  can  be 
maintained  to  reach  the  separate  property  of  the  defendants  served,  but  not 
to  reach  the  property  of  those  not  served  {BiUhofer  v.  Heubaeh,  15  Abb.  148 ; 
J&W  V.  Chapman,  13  Abb.  820 ;  Field  v.  Hunt,  22  How.  829 ;  affirmed,  24  How. 
463 ;  see,  however,  Fidd  v.  HurU,  23  How.  80 ;  Fidd  v.  Chapman,  14  Abb. 
133).  A  creditor's  bill  cannot  be  maintained  on  a  jud^ent  in  a  foreign  State 
{McCartney  v.  Bosttoiek,  81  Barb.  890).  The  plaintiff  is  not  entitled  to  this 
remedy  until  he  has  made  a  bona-fide  effort  to  collect  his  debt  bv  execution, 
and  the  execution  has  been  returned  unsatisfied  (ParshaU  v.  Tilum,  18  How. 
7) ;  and  the  execution  must  have  been  against  the  property  of  all  the  judgment 
debtors,  and  the  remedy  thereon  pursued  to  every  available  exteut^i'^KZ  v.  Chap- 
man, 13  Abb.  820  ;  Field  v.  Hunt,  22  How.  829 ;  affirmed,  24  How.  463 ;  see, 
however,  Field  v.  Hunt,  23  How.  80).  The  action  may  be  commenced  imme- 
diately after  the  execution  has  been  returned  unsatisfied,  although  sixty  days 
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haye  not  elapsed  since  it  issued  (FarheB  y.  WaUer^  25  N.  T.  480 ;  IMe$  t. 
Logan,  4  Bosw.  475 ;  Knauth  v.  BcuaeU,  34  Barb.  81 ;  Field  y.  ^vn^,  24  How. 
468;  J7V«»  y.  Chapman,  14  Abb.  188;  15  Abb.  484;  BiOhoferY.  Heubaeh,  15 
Abb.  143 ;  oyerruling  Fidd  y.  Chapman,  18  Abb.  820 ;  Benaud  y.  aBrien,  25 
How.  67).  It  should  appear  on  the  &ce  of  the  complaint  that  execution  has 
issued  to  the  county  where  defendant  resided,  and  has  been  returned  unsatisfied 
(Cooper  y.  Claaon,  1  Code  Rep.  N.  S.  847 ;  Campbell  y.  Foster,  16  How.  276) ; 
but  unless  it  appears  on  the  &ce  of  the  complaint  that  the  defendant  has  real 
property  in  the  county  in  which  he  resides,  the  complaint  need  not  show  that 
the  Ju^ment  has  been  docketed  in  such  county  (Millard  y.  Shaw,  4  How. 
187).  Tneremedy  ona  judgment  of  ajustice^s  court  is  not  exhausted  until 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  and  an  execution 
agamst  real  estate  has  been  issued  (Dix  y.  Brigge,  9  Paige,  595) ;  and  the 
necessity  for  docketing  the  judgment  in  the  office  of  the  county  clerk  will  not 
be  dispensed  with  by  an  ayerment  that  the  defendant  has  no  real  estate  (Coe 
y.  Whitbeck,  11  id,  4^);  therefore  an  action  in  the  nature  of  a  creditor's  bill 
cannot  be  sustained  by  a  judgment  of  a  justice's  court,  where  the  only  execu* 
tion  returned  unsatisfied  was  that  issued  by  the  justice  (Crippen  y.  Hudson,  8 
Keman,  161).  But  if  the  judgment  was  in  the  supreme  court,  the  allegation 
of  docketing  was  not  necessary  (Youngs  y.  Morrison,  10  Paige,  825).  The 
rules  of  the  late  court  of  chancery  required  that  in  a  creditoi's  bill  it  should 
be  alleged  that  it  was  not  preferred  and  prosecuted  by  collusion,  for  the  pur- 
pose of  protecting  the  property  and  effects  of  the  debtor  against  the  claims  of 
other  creditors ;  and  further,  that  the  defendant  had  equitable  interests  or 
propertj  to  the  yalue  of  $100  or  more.  These  rules  are  supposed  to  be  no 
longer  in  force,  and  it  is  sufficient  if  the  plaintiff  comply  with  the  code  and 
set  forth  all  that,  by  the  reyised  statut^  is  made  requisite  to  the  filing  a 
creditor's  bill  (Quick  y.  Keeler,  2  Sand,  281 ;  Hammond  y.  Hudson  Biter  Sron 
and  Machine  Co.,  20  Barb.  886;  MaUory  y.  Norton,  21  ui  486;  Batterson  y. 
Fergtison,  1  Barb.  490).  iind  now  a  creditor's  bill  may  be  maintained  although 
less  than  $50  are  due  (Sarsfleld  y.  Van  Vaughner,  15  Abb.  65 ;  88  Barb.  444 ; 
reyersing,  14  Abb.  297;  and  dictum,  BvMs  y.  Dickinson,  20  How.  285 ;  Shmtherd 
y.  Walker,  7  How.  46 ;  Cobine  y.  8t,  John,  12  How.  887 ;  and  see  2>m?  y.  Briggs, 
9  Paige,  595). 

a.  If  defendant  has  property  liable  to  execution,  that  &ct  may  be  set  up  in 
the  answer,  and  if  established  by  proof,  will  entitle  the  defendant  to  a  dis- 
missal of  the  complaint  (MUlard  y.  Shaw,  4  How.  187).  If  there  should  be 
any  oppression  in  resorting  to  this  form  of  action,  instead  of  pursuing  the 
summary  proceedings  giyen  by  tlie  code,  the  court  will  consider  that  m  its 
disposition  as  to  the  costs  of  the  action  (CatUn  y.  Doughty,  12  How.  460). 

b,  A  judgment  creditor,  without  resorting  to  an  execution,  may  maintain  an 
action  to  set  aside  any  fraudulent  transfer  of  property  made  by  the  judgment 
debtor  (Pan^shaU  y.  JiOou,  18  How.  7 ;  Loomis  y.  Tift,  16  Barb.  541 ;  Cwper  y. 
Glason.  1  Code  Rep.  K  S.  847 ;  Skinn&r  y.  Stuart,  18  Abb.  442 ;  WOstm  y. 
FoTsgth,  24  Barb.  105 ;  Gaspar  y.  Bennett,  12  How.  807 ;  contra,  see  MeCuttough 
y.  CMy,  5  Bosw.  477) ;  and  after  a  receiyer  has  been  appointed  in  supplement- 
ary procedings  {Oere  y  Dibble,  16  How,  81) ;  the  reyised  statutes  (2  R.  8. 174, 
%%  88,  89),  apply  only  to  creditor's  bills,  strictly  so  called,  where  the  only 
claim  to  relief  is  that  the  remedy  at  law  is  exhausted,  and  they  leaye  un- 
touched the  common-law  powers  of  the  court,  as  a  court  of  chancery,  in  re- 
ference to  fraudulent  trusts  and  conyeyances  (Chauiaiiqtie  County  Bank  y. 

White,  2  Selden,  286).  The  creditor,  on  establisliing  a  lien,  or  quasi  lien,  on 
the  property  conyeyed  away,  is  entitled  to  relief,  notwithstandin|[  he  may 
liaye  a  remedy  on  his  execution.  (Id, ;  Greenwood  y.  Broadhead,  8  Barb.  698 ; 
Crippen  y.  Hudson,  8  Eeman,  161).  But  a  creditor  not  haying  a  lien  or  quasi 
lien  by  judgment,  or  otherwise,  has  no  right  to  ask  to  haye  a  transfer  set 
ftside  as  fraudulent  (Beub&M  y.  Joel,  18  N.  Y.  488;  ^.  T,  Ice  Co,  y.  K  Western 
Ins.  Co.,  21  How.  296). 

0.  A  creditor  who  has  commenced  an  action  to  recoyer  his  debt,  in  which 
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an  attadunent  has  "beea  issoed  and  lerled,  cannot  bring  a  tecond  actton  to 
reooTer  his  debt,  set  aside  a  Judgment  previoiialT  recovered  against  the  debtor, 
and  for  an  injunction  (MBit  y.  Block,  80  Barb.  5& ;  and  see  ^vptey  t.  JfcJTtfi- 
fi^,  id.  47;  BfW)k$  y.  Stone,  11  Abb.  220;  contra,  see  Bkinnor  y.  &uart,  18 
Abb.  442 ;  89  Barb.  206). 

a.  The  Jud^ent  creditor  may  commence  the  action  for  his  own  benefit,  or 
in  behalf  of  himself  and  all  others  in  the  same  situation  with  himself,  who 
may  choose  to  oome  in  and  contribute  to  the  expenses  of  the  suit ;  and  it  is 
not  a  subject  of  demurrer  that  all  the  creditors  of  the  judgment  debtors  ai« 
not  Jobied  as  plaintlflk  And  property  in  the  hands  of  a  firauduknt  assignee 
may  be  reached  by  a  direct  action  against  the  debtor  and  assignee  {Hammond 
y.  Hudaon^Bicer  iron  amd  Machine  Co.,  20  Barb.  878).  Where  in  an  action 
brought  by  a  Judgment  creditor  against  a  Judgment  debtor,  in  aid  of  the  suit 
at  law,  the  complaint  alleges  that  property  and  money  received  by  third  per- 
sons,  under  and  by  virtue  of  a  fraudulent  assignment  and  Judgment,  was  the 
property  of  the  judgment  debtor,  such  third  persons  are  neceesaiy  parties  to 
the  action ;  and  mdependently  of  any  claim  such  third  persons  may  set  up,  as 
owners  of  the  property  sought  to  be  reached  by  the  action  ;  if  they  were 
charged  by  clear,  distinct,  and  specific  allegations  in  the  complaint  with  frau« 
dulent  and  unlawful  acts,  and  with  eflbrts  to  hinder  and  delay  the  plainti£fo  in 
the  collection  of  their  debt,  it  is  enough  to  render  them  proper  parties  to  the 
action.  (Jd) 

b.  Where  the  complaint  in  a  creditoi^s  suit  alleged  that  the  Judgment 
debtor  had  made  a  fiiiudulent  general  assignment,  witi^  intent  to  delay  his 
cre(Utors,  and  that  the  assignee  colluded  with  him.  It  also  alleged  several 
other  conveyances  by  the  debtor  in  fraud  of  his  creditors,  to  various  persons^ 
made  defenoants.  No  privity  was  alleged  between  the  defendants,  and  the 
complaint  asked  to  have  the  assignment  and  conveyances  set  aside.  On  de- 
murrer, it  was  held  that  there  was  no  misjoinder  of  parties  and  causes  of 
action  (Bead  v.  Qtryker,  12  Abb.  47 ;  reversing,  6  Abb.  109 ;  and  see  Mm'ton  y. 
Wea,  11  Abb.  421). 

«.  EsKecntoTs. — ^A  complaint  agamst  executors  on  an  indebtedness  of  the 
testator  after  allying  a  promise  by  om  defendant, "  who  was  then  and  there 
the  only  executor  who  had  qualified,"  and  that  afterwards  letters  testamentary 
were  granted  to  the  other  executor,  whereby  an  action  had  accrued  against 
the  defendants  as  executors,  was  held  sufficient  (Ber^jamin  y.  Taylor,  12  Barb. 
8281 

i  Falae  Jmprifloamant— [The  material  allegations  are,  (1)  that  defendant 
imprisoned  plaintiff;  (2)  asainst  his  will,  and  wiuiout  authority  of  lawl.  The 
mode  of  stating  a  cause  of  action  for  fiilse  imprisonment  before  the  code,  may 
still  be  followed  (Shaw  y.  Ja/^ne,  2  Code  Rep.  69 ;  4  How.  119 ;  Eddy  v.  Beadi^ 
7  Abb.  19).  The  drcumstances  and  particular  instrumentality  by  which  the 
plaintiff  was  deprived  of  his  libertp-  need  not  be  stated,  and  if  stated,  will  be 
stricken  out(iidL  /  Mi^onpY,  Dowe,  15  How.  266 ;  but  allegations  of  special  dam- 
age by  reason  of  the  hnprisonment  may  be  inserted.  Thus,  in  an  action  against 
a  member  of  the  fito  Prandsco  Vigilance  Committee  for  false  imprisonment, 
&a,  an  averment  that  the  Vigilance  Committee  caused  to  be  published  in 
numerous  organs  conducted  by  them,  that  the  plaintiff  was  a  notorious  crimi- 
nal, and  a  worthless,  disreputable  character,  was,  on  motion  to  strike  out, 
allowed  to  stand,  as  being  an  averment  of  special  injury  (Mohny  v.  Dovnt,  15 
How.  266,  citing  Beg,  v.  Seai,  1  Salk.  174 ;  2  Ld.  Raym.  1167 ;  Anon,  8  Salk. 
97).  But  in  the  same  case  allegations  of  aggravating  circumstances  were 
struck  out    (See  note  to  section  160,  poet) 

e.  In  an  action  for  &l8e  imprisonment  against  a  Justice  of  the  peace,  it  was 
held  that  the  plaintiff  could  not  recover  in  damages  the  amount  of  costs  in- 
curred by  him  in  an  unsuccessful  application  forms  discharge  on  a  writ  <^, 
habeae  eorpue,  such  costs  not  having  beeen  alleged  as  specisQ  damage  in  the 
coinplaint  (Spenee  y.  MeyruU,  2  New  Mag.  Ca&  19;  contra,  WiOiame  y.  QamU 
12  How.  456). 
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ti.  IVdfle  yopiBBentftttoM  to  indnoa  oredit— The  complaint  must  ayer,  (1)  a 
representation;  (2)  that  it  was  folse;  (3)  and  made  with  an  intention  to  ae- 
cdve  and  defraud  the  pUiintiff  (ZaMakie  v.  Smith,  8  Keman,  830).  '*  The 
complaint  shows  a  &lse  representation,^  known  to  be  l^se,  made  the  founda- 
tion of  a  contract  with  a  person  deceived  thereby,  and  damages  in  conse- 
quence of  such  deception.  I  know  no  other  requisite  to  make  out  a  sufficient 
cause  of  action  for  a  fiilse  representation  "  (Robi'Mon  y.  FUrU,  16  How.  240). 
'^  To  represent  of  a  man  entirely  insolyent,  that  you  have  examined  into  his 
afihirs,  and  considered  him  solvent  and  worthy  of  credit,  and  that  he  is  going 
on  well,  when  all  you  know  of  his  business  condition  is,  that  he  owes  a  large 
Bum  of  money,  is  actionable  if  the  representation  was  made  from  bad  mo- 
tives, in  order  to  induce  a  credit ''  (Denio,  J.,  ZaMtkU  v.  BmUh,  8  Keman, 
880).  The  complaint  must  also  state  in  tohat  manner  the  plaintiff  was  induced 
to  give  the  credit ;  in  other  words,  the  representation  made  should  be  stated, 
that  the  court  may  Jud^  if  it  was  sufficient  to  mislead,  or  the  plaintiff  does 
not  show  a  cause  of  action ;  and  where  ( WeUs  v.  Jewett,  11  How.  242)  a  com- 
plaint alleged  the  fraudulent  issue,  by  the  defendants,  of  certain  stock,  and 
that  plaintiff  believing  the  representations  of  M.,  'J.,  and  S.,  three  of  the  de- 
fendants, as  to  the  value  of  said  stock,  and  being  ignorant  as  to  the  fraudulent 
issue  of  the  stock,  became  the  purchaser  of  said  stores,  believing  them  to  be 

Sinuine, — the  defendants  demurred  The  demurrer  was  idlowed ;  and  per 
itchell,  J. :  **  This  complaint  merely  intimates  that  there  were  representa- 
tions made  by  Mall,  Jewett,  and  Stacy  as  to  the  value  of  the  stock,  but  what 
they  were  is  not  stated  ;  nor  is  it  stated  that  they  were  untrue,  or  known  ts 
the  defendants  to  be  untrue,  or  that  they  induced  the  plaintiff  to  buy,  or  that 
they  were  made  with  an  intent  to  deceive  and  defraud  the  plaintiff,  nor  that 
they  were  made  to  the  plaintiff,  or  in  such  way  as  to  show  an  intention  to 
have  been  con^municated  to  dealers  in  the  stock,  or  to  others.  The  complaint 
is  bad  in  those  respects."  (See  BOt  v.  JtfoZt,  11  How.  254 ;  QaUiard  v.  MaU,  id. ; 
Mead  v.  Mali,  15  id.  848).    See  Fraud 

b.  False  warranty.— [The  material  allegations  are  (1)  the  warranty ;  (2)that 
it  was  false ;  and  (8)  that  the  purchaser  was  deceived  by  it  (Eaiman  v.  Ihrd, 
12  Barb.  889).]  There  need  be  no  allegation  that  defendant  knew  the  warranty 
was  fidse  (id.\  or  that  Uiere  was  fraud  on  the  part  of  the  seller.  It  is  enough  to 
aver  the  warranty,  and  that  the  warranty  is  mlse.  If  fraud  be  averred,  it  is 
not  necessary  that  it  should  be  proved,  to  entitle  the  plaintiff  to  recover. 
Therefore,  where  the  plaintiff  averred  that  the  defendant  "  by  fiilsely  and 
fraudulently  warranting  a  horse  sold  by  him  to  the  plaintiff,  &c.,  and  on  the 
trial  proved  an  express  warranty,  and  that  it  was  fiedse, — ^held  that  he  was 
entitled  to  recover,  although  the  jury  found  specially  that  there  was  no  fraud 
(Fouiler  v.  Abrams,  8  E.  D.  Bmith  1 ;  and  see  mick  v.  Orim,  10  Barb.  445). 

e.  The  existence  and  terms  of  the  warranty,  as  material  and  traversable 
fiusts,  must  be  alleged  in  the  complaint,  whether  the  warranty  be  express  or 
implied  {Prentice  v.  Dike,  6  Duer,  228).  No  scienter  need  be  alleged ;  it  is  suf- 
ficient to  aver  that  the  warranty  was  false,  and  that  the  plaintiff  was  deceived 
by  it  (ffolman  v.  ]><yrdy  12  Barb.  836;  see,  however,  Mab^  v.  Adams,  3 
Bosw.  846). 

d.  To  sustain  an  action  on  a  warranty,  it  is  not  necessary  that  all  the  repre- 
sentations made  by  the  defendant  should  be  fiilse,  or  all  actionable ;  if  any  part 
of  the  representations  are  actionable  it  will  suffice.  An  affirmation  in  regard 
to  an  existing  fact,  distinctly  and  positively  made  in  the  negotiations  for 
trade,  should  be  regarded  as  a  contract  and  enforced  as  a  warranty  (2  Cowen, 
488 ;  4  ul  440 ;  10  Wend.  41 ;  6  Barb.  587 ;  Sweet  v.  Bradley,  24  Barb.  654). 

e.  Foreolosure  of  mortgaga — In  a  complaint  to  foreclose,  tlie  general  alle- 
eation  that  the  defendants,  naming  them,  have  or  claim  some  interest  in,  or 
Ren  upon,  the  mortgaged  premises,  which,  if  any,  is  subsequent  to  the  plain- 
tiff's mortgage,  is  a  sufficient  statement  of  a  cause  of  action  against  such 
defendants  {Drurp  v.  Olark,  16  How.  424, 481 ;  2  R  S.  191,  §  155) ;  and  where 
there  are  infant  defendants,  the  complaint  should  allege  the  requisite  fiicts  to 
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cCiow  what  are  the  interests^f  the  in&nts  in  the  premises^  (Aldru^  y.  £apha9n. 
6  How.  129).  If  proceedings  have  been  taken  on  the  bond,  it  should  be  stated 
that  that  form  of  remedy  has  been  exhausted  {Loeet  y.  German  JSef^d  Gh.,  12 
Barb.  68).  The  prayer  of  the  complaint  must  ask  for  a  Judgment  for  deficiency, 
or  the  defendant  not  answering,  no  such  relief  can  be  granted  (Sijnoiuon  y. 
Blake,  20  How.  484). 

a.  It  seems  a  foreign  executor  may  foreclose  a  mortgage  in  this  State  with- 
out taking  out  letters  testamentary  here  (AveriU  y.  Tayhr,  5  How.  476). 

h.  'So  prior  demand  necessaiy  to  an  action  to  foreclose  a  mortgage  (Bdrris 
T.  MfUoek,  9  How.  402)  although  expressed  to  be  payable  on  demand  {OiUeU  y. 
Baleam,  6  Barb.  871). 

e,  Porecloflnre  of  mechanios'  liens. — ^The  complaint  in  a  proceeding  to 
enforce  a  mechanic's  lien,  is  goyemed  by  the  same  ^neral  rules  as  goyem 
pleadings  in  other  actions.  It  should  ayer  (1)  the  domg^the  work  or  furnish- 
ing the  materials ;  (2)  that  notice  was  filed  (Pmer  y.  PoShn,  1  Abb.  821) ;  (3) 
that  defendant  is  the  owner ;  (4)  that  the  work  was  done  or  materials  deliy- 
ered  in  pursuance  of  a  contract  and  in  conformity  therewith ;  (5)  it  should 
describe  the  premises  in  such  a  manner  that  the  sheriff  in  the  eyent  of  the 
defendant's  haying  more  than  one  building  in  the  locality,  would  be  able  to 
determine  by  the  judgment,  beyond  doubt,  the  premises  to  be  sold ;  and  if  the 
number  of  the  street  be  not  giyen,  the  reason  for  omitting  it  should  be  stated, 
as  that  the  building  has  no  number,  or  that  the  plaintiff  is  ignorant  thereof 
(Dujfif  y.  MeManuSj  8  £.  D.  Smith,  659).  A  complaint  by  a  sub-contractor 
should  show  that  his  own  contract  with  the  contractor  was  made  in  conform- 
ity with  the  terms  of  the  contractor's  contract  with  the  owner  {Broderick  y. 
A^,  1  Abb.  819 ;  Quin  y.  McOUff,  id,  822).  Where  the  complaint  purports 
to  set  forth  more  than  one  cause  of  action,  "  the  causes  of  action  should  be 
stated  so  distinctly  and  separately,  that  eadi  one  by  itself,  and  unconnected 
with  the  others,  may  show  a  good  cause  of  action  against  the  defendants  *' 
Sindair  y.  Fiichf  8  E.  D.  Smim,  689 ;  and  see  poet,  /Several  BtfenceSf  in  note 
to  §  150). 

d.  The  principle  that  where  the  complaint  contains  ayerments  sufficient  to 
authorize  a  Judgment,  the  court  may  grant  any  remedy  warranted  by  the 
&cts,  although  differing  from  the  relief  demandea,  does  not  apply  to  this  kind 
of  action  (Sindair  y.  mch,  8  K  D.  Smith,  689). 

«.  For«len  laws,  how  fAed.-^Chuld  y.  WM,  4  El.  and  Bl.  988. 

/.  TraxbdL — ^Whereyer  a  party  seeks  to  maintain  his  cause  of  action  or  de- 
fence on  the  ground  of  firaud,  Ihe  tn,\id  must  be  alleged  in  his  pleading  (Filler 
y.  FredenhaU,  21  Barb.  H;  Bailey  y.  Rjfder,  10  N.  Y.  868 ;  Bobinaon  y.  Stetmrt, 
id,  ISd;  and  see  4  Barb.  272 ;  12  M^.  348 ;  6  Johns.  695;  IBro.  C.  C.  94;  Chau- 
tenigue  Go.  Bk.  y.  WhUe,  2  Selden,  287) ;  and  as  to  the  effect  of  a  denial  in  the 
answer  of  analleg^  fraudulent  intent,  see  Tifler  y.  Ganady  (2  Barb.  164). 

g.  Where  the  pleadings  raise  a  question  of  fraud  in  relation  to  the  acts  of  a 
board  of  public  officers,  and  the  eyidence  on  the  trial  ffoes  only  to  show  an 
iireffularity  without  firaudulent  intent,  the  court  is  not  bound  to  submit  it  to 
the  jury  as  an  open  question  {The  People  y.  Gooky  4  Selden,  67).  *^  Fraud  con- 
sists in  intention,  and  that  intention  is  a  &ct  which  ought  to  haye  been 
ayerred,  for  it  is  the  gist  of  the  plea,  and  would  haye  been  trayersable**  (Mose 
y.  Biddle,  5  Cranch,  &1). 

h.  An  action  to  rescind  a  contract  of  sale  on  the  ground  of  firaud  cannot  be 
maintained  hf  the  yendor  while  he  retains  any  part  of  the  consideration 
receiyed  by  hun  from  tiie  purchaser  {Fkher  y.  Gonant,  8  E.  D.  Smith,  199 ;  and 
see  Boeeribaum  y.  Ounter,  id.  208 ;  Fisher  y.  FridenhaU,  21  Barb.  82).  Before 
oommcucing  the  action,  the  yendor  should  return  or  tender  to  the  yendee 
what  he  has  receiyed,  and  this  should  be  alleged  in  the  complaint.  (Id.)  A 
party  who,  upon  the  sale  of  goods  receiyes  from  the  purchaser  a  promissory 
note  made  Inr  a  third  person  in  payment,  and  afterwards  sues  the  purchaser 
for  goodf  sold,  on  account  of  firaudulent  representations  made  by  him  as  to 
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the  001761107  of  the  m&ker,  by  which  he  was  imdaced  to  receiye  the  note, 
must,  in  order  to  recover,  show  that  he  returned  or  tendered  the  note  to  the 
defendant  before  suit  brought  If  he  haye  recovered  ludgment  against  the 
maker,  he  must  tender  an  assignment  of  it  {Baker  y.  BodbiiUy  2  Denlo,  180). 

a.  A  complaint  in  an  action  to  recover  from  a  director  damages  for  fiilselv 
and  fraudulently  representing  that  the  stock  of  a  bank  is  worth  par,  hy  which 
plaintiff's  intestate  was  induced  to  purchase  stock  from  the  bank,  when  in 
truth  the  stock  was  worthless, — ^must  aver  that  the  defendant  knew  the  stock 
was  worthless,  and  that  he  made  the  representations  with  the  intent  to  induce 
plaintiff's  intestate  to  become  a  purchaser  {Mabey  y\  Adaiiu,  8  Bosw.  846 ;  and 
see  Harper  v.  Chamberlain^  11  Abb.  284). 

b.  Where  vendees  have  been  guilty  of  fraud  on  the  purchaser  of  goods  on 
credit,  the  vendor  may,  without  waiting  until  the  time  of  credit  expires,  re- 
claim the  goods,  or  waive  the  tort  and  recover  in  an  action  for  the  value  of 
the  goods  (Kajfeer  v.  Siehel^  84  Barb.  84).  In  such  a  case  the  complaint  nu^ 
be  in  the  ordinary  form  of  a  complaint  for  goods  sold  (icL;  EUae  v.  OoiUe^  S8 
Barb.  822). 

«.  Where  a  vendor  of  a  chattel  is  guilty  of  a  fraudulent  concealment  of 
material  facts  in  relation  to  the  sale,  to  the  iniurv  of  the  vendee,  the  vendee 
has  an  action  for  his  damage.  It  is  not  enough  that  the  vendor  tell  the  truth 
BO  &r  as  he  goes ;  he  should  tell  the  whole  truth  (NicHdey  v.  Thomae^  22  Baib. 
652 ;  Ediek  v.  (Mm,  10  Barb.  445). 

d.  An  action  may  be  maintained  by  the  purchaser  of  lands  against  the 
seller  for  fraudulently  misrepresentinfl'  the  boundaries  of  the  lands.  In  such 
action  the  intent  to  defraud  need  not  be  established  by  direct  proof,  but  may 
be  made  out  by  circumstantial  or  presumptive  evidence.  A  vendor  of  real 
estate  is  guilty  of  fraud,  if,  knowing  that  he  has  no  title  to  a  portion  of  the 
lands  sold,  he  wilfUlly  suppresses  that  fieust  fix>m  the  purchaser  {Clark  v.  Baird^ 
5  Belden,  188). 

See  False  Warrantff,  False  BepreaentaUone, 

e.  Gkx>ds  sold  and  delivered. — [The  material  allegations  are,  (1)  sale  and 
delivery  of  goods  to  defendant ;  and  (2)  their  price  or  value.]  It  is  not  neces- 
sary to  allege  that  sale  and  delivery  was  at  defendant's  request  {Olenny  v. 
EitchinM,  2  Code  R  56  ;  4  How.  98 ;  see  Netfae  v.  Eloppenburg,  2  Code  R  76 ; ' 
Aeame  v.  American  Mineral  Co..  11  How.  26 ;  and  see  20  Baib.  152;.  21  Bub. 
275 ;  note  to  Fitiher  v.  Pyne,  1 M.  &  G.  266 ;  Vietare  v.  DavU,  1  Dowl.  &  L.  »86 ; 
12  M.  &  W.  760),  nor  that  defendant  promised  to  pay  {Farren  v.  Sherteood,  17 
N.  T.  280 ;  Glenny  v.  HUehine,  2  Ckxle  Rep.  56 ;  8  id.  158 ;  4  How.  98);  the 
sale  and  delivery  implies  a  promise  {Aeome  v.  Am^erioan  Mineral  Co,.  11 
How.  26). 

/.  An  action  will  not  lie  for  goods  sold  and  delivered,  if  there  has  been  no 
delivery.  To  recover  in  that  action,  there'  must  be  an  actual  or  constructive 
delivery,  and  the  plaintiff^  must  show  that  they  have  actually  delivered  the 
ffoods,  or  enabled  the  defendant  to  remove  them.  If  a  special  agreement  has 
been  performed,  so  as  to  leave  a  mere  simple  debt  or  duty  between  the  parties, 
there  can  be  a  recovery  under  a  general  count  of  indebitatue  aeaumpait  (Shane  v. 
EarriSj  19  Barb.  424 ;  see  Byere  v.  Verona,  1  Bosw.  417).  To  a  complaint 
whidi  stated,  "  The  plaintiflb  complain  against  the  defendant  for  that  the 
defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  |dOO  for  goods  sold 
and  delivered  by  the  plaintiffs  to  the  defendant  at  his  request,  on  the  1st 
day  of  May,  1849.  And  the  plaintiff^  say  that  the  items  in  their  account 
exceed  twenty  in  number.  And  the  plaintiffs  say  that  there  is  now 
due  them  from  the  defendants  the  sum  of  $800,  for  whidb  sum  the  plain- 
tiffi  demand  Judgment  against  the  defendant,  with  interest  from  the  20th 
day  of  October,  1849,  besides  costs,"  the  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  fects  sufficient  to  constitute  a  cause  of  action. 
The  court  of  appeals  overruled  the  demurrer,  and  decided  that  tiie  complaint 
was  sufficient    In  pronouncing  the  Judgment,  Jewett,  J.,  said,  "  The  words, 
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that  the  defendant  is  indebted  to  the  plaintiffs  in  the  sum  of  $300  for  goods 
sold  and  delivered  by  them  to  him  at  nis  request  on  the  1st  of  May,  1849,  and 
that  there  was  then  due  to  the  plaintifib  ttom  the  defendant,  said  sum,  clearly 
im^ly  that  a  contract  had  been  made  between  the  plalntifE^  and  defendant,  by 
whica  the  former  sold  and  delivered  to  the  latter,  ffoods  at  his  request,  for 
which  he  promised  to  pay  the  pluntiffs  the  sum  of  |800,  and  that  the  period 
when  the  same  was  promised  to  be  paid  had  expired.  It  contains  every 
statement  of  fiict  necessary  to  constitute  a  good  indebitatus  count  in  debt  ac- 
cording to  the  mode  of  pleading  before  the  code  (AUen  v.  Batt&non^  8  Selden, 
476).  In  Chamberlain  v.  Kayhr  (2  E.  D.  Smithy  184),  the  New  York  common 
pleas,  Woodruff,  J.,  dissenting,  overruled  a  demurrer  to  a  complaint  in  the 
form  following . — *^  Shows  that  the  plaintiffs  sold  and  delivered  to  the  defend- 
ants the  following  described  goods  and  chattels  at  the  time  and  for  the  prices 
below  specified  [here  followed  the  items],  amounting  in  the  whole  to  the  sum 
of  $2StO ;  upon  accoimt  of  whidi  said  goods  and  chattels  the  defendants  re- 
main indebted  to  the  plaintiffs  m  the  sum  of  $220  with  interest.''  In  an  ac- 
tion by  several  plaintiffi,  to  recover  the  price  of  property  sold  and  delivered, 
the  complaint  alleged  the  sale  and  delivery  at  defendant's  request,  &c.,  but 
did  not  allege  that  the  plaintiffs  were  partners  or  Joint  owners ;  on  demurrer, 
for  want  of  this  allegation,  held  that  such  an  allegation  was  only  necessary 
when  the  right  of  the  plaintiffs  to  maintain  the  action  depends  upon  their 
partnership ;  but  as  without  being  partners  the^  might  prove  a  Joint  owner- 
ship, and  Joint  contract,  and  upon  such  proof  would  be  entitled  to  recover, 
the  objection  was  untenable  and  the  demurrer  frivolous  {Soper  v.  Wekh,  3  Duer, 
644).  A  complaint  alleged  that  the  plaintiff  held  a  lease,  and  was  entitled  to 
the  poBseseion  of  a  houpe  and  lot  for  a  certain  term,  ana  that  the  defendant 
havmg  purchased  the  property  subject  to  such  lease,  promised  the  plaintiff, 
%i  consideration  that  he  [the  plaintiff]  would  give  up  the  house  and  lot  for  the 
said  term,  and  would  surrender  possession  immediately,  to  pay  him  [the  plain- 
tiff] $30.  The  plaintiff  then  alleged  that  he  did  give  up  the  said  house  and 
lot  and  the  possession  thereof  to  3ie  defendant,  but  that  defendant  refused  to 
pay  the  $30.  Held  on  demurrer,  that  the  facts  were  sufficient  to  constitute  a 
cause  of  action,  the  defendant's  proposition  having  been  actually  performed 
by  the  plaintiff  on  his  part,  and  the  performance  accepted  by  the  defendant ; 
held  also,  that  the  case  made  by  the  complaint  was  m  fkct  one  of  a  sale  by 
the  plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the  defendant,  in 
which  li^t  his  proposition,  connected  with  his  subsequent  act,  might  be  re- 
garded, as  a  delivery  to  and  acceptance  thereof  by  the  defendants,  at  the  price 
of  $30  {Afnbler  v.  Otcen,  19  Barb.  145). 

a.  A  complaint  which  alleged  that  defendant  was  and  still  is  indebted  to 
plaintiff  in  $1,000,  for  divers  personal  property  sold  and  delivered  to  defend- 
ant by  pl^ntiff ;  and  for  work,  labor,  care  and  diligence  of  plaintiff,  by  him 
and  his  wife  and  servants,  done  for  defendant  in  and  about  the  business  of 
defendant ;  also  for  divers  materials  and  other  necessary  things  found,  pro- 
vided, used,  and  applied  about  that  work  at  defendant's  request;  and  for 
monevhad  and  received  by  defendant  for  the  use  of  plaintiff ;  and  money 
paid,  laid  out,  and  expended  by  plaintiff  for  defendant,  at  his  request ;  and 
for  money  lent  and  advanced  by  plaintiff  to  defendant ;  and  also  on  an  ac- 
count stated  between  the  parties, — ^held  to  be  "  manifestly  indefinite  and  un- 
certam"  (Blanchard  v.  StraU,  8  How.  85).  And  per  Crippen,  J.,  "  The  com- 
plaint in  this  case  wholly  omits  to  state  the  time,  place,  quantity,  or  descrip- 
tion of  the  personal  property  alleged  therein  to  have  been  sold  and  delivered 
to  the  defendant  lieither  does  it  set  forth  the  value  thereof,  or  the  amount 
claimed  therefor.  {lb) 

h,  Where  there  is  an  entire  contract  to  deliver  a  large  quantity  of  ffoods 
consisting  of  distinct  pan^s,  within  a  specified  time,  and  the  seller  delivers 

Sart,  no  action  lies  until  the  time  for  delivery  of  all  has  passed ;  but  action 
es  for  the  part  delivered,  \S  the  purchaser  retain  them  after  the  seller  has 
neglected  to  perform  his  contract  (OxendaU  v.  WeiheraU,  9  B.  &  C.  886 ;  Ship- 
ion  V.  Castany  5  id.  888:  Baker  v.  Eiggim,  31  N.  T.  897 ;  see  2  Saund.  PL  <b 
Bv.  113, 114). 
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a.  Where  goods  are  tortiously  taken  or  detained,  the  owner  can— waiving 
the  tort — sue  for  and  recover  their  value  as  goods  sold  and  delivered  by  him 
to  the  wron^-doer  Henry  v.  Martin  iZ  E.  D.  Smith,  71 ;  and  see  Roth  v.  PaJmar 
(27  Barb.  652) ;  Kayier  v.  Siehd  (34  Barb.  84).  See  note  to  section  140,  p.  179 
0^  ante  J  and  10  Abb.  206 ;  87  Baro.  270 ;  axidpoit^  To  recover  persanal  property, 

l.  Where  the  oompliunt  alleged  substantially  a  sale  and  delivery  of  goods 
on  a  credit  of  six  montlis,  defendant's  Insolvency  at  the  time  of  sale,  and  that 
he  purchased  without  any  intent  to  pay  for  them,  and  intending  to  defraud 
plamtl&  of  their  value,  and  that  by  reason  of  such  fi^ud  the  defendant  be- 
came  liable  to  pay  for  diem  immecuately  on  deliverv,— on  demurrer,  the  com- 
plaint was  held  to  state  a  cause  of  action  {Both  v.  Pc^ner,  27  Barb.  652 ;  Kay- 
%sr  V.  SUikd,  84  Barb.  84) ;  and  held  further,  that  the  plaintiff  instead  of  setting 
out  the  facts  might  have  complained  simply  for  goods  sold,  and  j^ven  the 
other  matters  in  evidence  (kl ;  BUn  v.  Q<me^  82  Barb.  822). 

e.  Where  a  vendor  seeks  to  avoid  a  contract  .of  sale  on  the  ground  of  fraud 
by  the  purchaser,  he  must,  in  order  to  recover,  show  that  he  has  returned  or 
offered  to  return  the  consideraUon  received  from  the  purchaser  {FUiher  v.  Fre- 
denhaU^  21  Barb.  82).  And  such  return  or  tender  of  return  must  be  made 
promptly ;  where  not  made  untU  four  years  after  the  transaction,  it  was  held 
too  late.  {I'd.)  See  anie^  Fraud. 

d.  Where  an  action  is  broi^ht  to  recover  goods  or  the  price  of  goodfe  sold^ 
for  which  notes  of  the  defen(nnts  have  been  taken,  it  is  sufficient  for  tha 
plaintiff  to  surrender  or  offer  to  surrender  the  notes,  on  the  trial,  to  be  can- 
celled. They  need  not  be  surrendered  before  brin^g  suit  (Armstrong  v. 
Tufts,  6  Barb.  482 ;  ThurtlUm  v.  Btanchard,  22  Rck.  18 ;  Kmtgen  v.  Parks,  2 
Sand.  60 ;  Nichols  v.  MichaOs,  23  K.'  Y.  264).  If  the  notes  were  of  parties  not 
defendants,  it  would  be  necessary  to  surrender  them  before  bringing  suit  Se% 
ante,  FravJd, 

e.  Where  credit  is  given  and  notes  taken  for  a  debt  on  the  false  representa- 
tions of  the  debtor,  the  creditor,  or  his  assignee,  may  sue  before  the  expiration 
of  the  time  of  credit  aifd  the  maturity  of  ue  notes.  All  that  is  necessanr  is 
for  the  plaintiff  to  produce  the  ijotes  on  the  trial,  to  be  cancelled  {French  v. 
White,  5  Duer,  256>  The  fraud  m  obtaining  credit  does  not  render  the  debt 
the  less  the  subject  of  an  assignment  {Id.). 

/.  In  an  action  to  recover  for  personal  property  sold  and  delivered,  the 
complaint  stated  as  a  cause  of  action  the  sale  and  delivery  of  thirty-dx  dressed 
hoffs,  worth  $827  87, — admitted  a  payment  on  account  of  $150,  and  asked 
judgment  for  $177  87.  The  cause  was  referred ;  and  it  was  proved  without 
objection  on  the  trial  before  the  referee,  that  the  plaintiff  sold  and  delivered 
to  the  defendant  forty  dressed  hogs,  of  the  value  of  $896,  that  the  defendant 
had  paid  $250  on  account,  and  that  the  balance  due  the  plaintiff  was  $146 ; 
and  the  referee  so  reported.  The  court  allowed  the  complaint  to  be  amended, 
to  conform  to  the  facts  proved,  without  imposing  the  condition  of  a  new  trial 
(Barth  V.  WaUher,  4  Duer,  228). 

g.  Heixv.— Complamt  against,  for  debt  •f  ancestor  (JQaOufer  v.  BoUister^  10 
How.  582). 

h.  Ipjmy  oauafng  death. — ^For  ii^iuries  causing  death,  no  right  of  action  ex- 
isted at  common  law  {Oreen  v.  Huds(m  R  R.  R.  Co.,  16  How.  280 ;  28  Barb.  9).  For 
such  injuries  an  action  can  be  maintained  only  in  the  cases  provided  by  the 
statutes  of  1847  and  1849  {Ororoley  v.  Panama  R  R  Company,  80  Barb.  99). 
Those  statutes  give  a  right  of  action — (1)  where  the  party  killed,  would  have 
been  entitled  to'  bring  an  action  if  deaUi  had  not  ensued,  and  whether  the 
death  be  instantaneous  or  consequential  {Brown  v.  Buffalo  and  State  Line  R 
R.  Co.,  22  Barb.  191),  and  provide,  (2}  that  the  action  shall  be  in  the  name  of 
the  personal  representatives  of  the  deceased,  (8)  for  the  exclusive  benefit  of 
the  tndow  and  next  of  kin  of  the  deceased.  By  personal  representatives  are 
meant  executors  or  admhiistrators  {8abert&n  v.  Skeels,  1  Russ.  and  M.  587 ; 
TamlynR888;  and  see  2  Mad.  155;  6Mad.  159;  1  Mad.  Ch.  108;  5  Yes. 
402 ;  Lee  v.  DiUy,  16  How.  98),  and  do  not  indude.a  husband  as  sttch  {Robinson 
v.  Smith,  6  Sim.  47).  But  a  husband  may  be  administrator  of  his  deceased 
wife,  and  then,  as  admmistrator,  he  is  her  personal  representative,  and  as  such 
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he  may  sue  {TiOey  y.  Hudson  Bker  R  R  Ch„  38  How.  868 ;  Greeny.  Eudean 
Bher  RR,2Si  Barb.  25  ;  Dickene y.  N,  T,  GerU,  R  R  Co,,  28  N.  Y.  158).  A 
hnsband  is  not  one  of  the  next  of  kin  to  his  deceased  wife  {lAtcas  y.  if.  T.  Cent, 
R  R  Co.,  21  Barb.  245).  A  wife  is  not  next  of  kin  to  her  deceased  husband 
{B9m  V.  Coieman,  1  Sm.  &  G.  169 ;  22  Law  Jour.  Rep.,  N.  B.,  779 ;  17  Jur., 
408 ;  19  Eng.  Law  and  Eq.  R 19 ;  Chobnondley  y.  Aehlnirion,  6  Bear.  86 ;  Mul^ 
Iter  y.  OUbeH,  27  En^.  Law  and  Eq.  R  849).  But  in  Merchants'  Ina.  Co.  y. 
SRnman  (15  How.  iSs ;  4  Abb.  812-^15),  it  is  said,  the  term  next  of  kin  will 
include,  and  sometimes  exclude,  the  widow  of  the  decedent.  In  Oldfield  y. 
N.  T.  db  Bdriem  RRGo.  (14  N.  Y.  816),  the  court  say  the  terms  wtdoio  and  tcife 
are  used  to  designate  a  person  not  included  in  the  term  next  of  kin.  Although 
the  statute  uses  the  term  widow  and  next  of  kin,  yet  the  action  is  maintam- 
.able  in  cases  where  there  is  next  of  kin  only,  and  no  widow,  or  where  there 
is  a  widow  only,  and  no  next  of  kin  (Safford  y.  Drew,  8  Buer,  627 ;  Quin  y. 
Moore,  15  N.  Y.  432 ;  Oldfleld  y.  Harlem  R  R  Co.,  8  E.  D.  Smith,  1 08 ;  affirmed, 
4  Ker.  310 ;  Green  y.  Hudson  Bieer  R  R  Co.,  16  How.  263 ;  Kdltr  y.  N.  T. 
OenL  R  R  O?.,  24 How.  172;  17  ki  102). 

a.  In  an  action  by  a  husband  as  administrator  of  his  wife  he  can  recoyer 
only  for  the  pecuniary  injury  sustained  bj  her  next  of  kin.  He  cannot  re- 
coyer  for  the  yalue  of  her  services  to  him  (DicikeM  y.  N.  Y.  Cent.  R  R  Co.y 
28  N.  Y.  158 ;  see  TOOsy  y.  Hwdum  River  R  R  Co.,  28  How.  863 ;  Green  y. 
Hudson  Biter  R  R  Co.,2S^  Barb.  25). 

h.  An  action  under  these  statutes,  cannot  be  sustained  if  the  deceased  in 
any  wise  contributed  to  the  result  {Lehman  y.  CUy  of  Brooklyn,  29  Barb.  234 ; 
Joknson  y.  Hudson  RR  Co.,^  Duer,  21 ;  and  see  Bernhardt  y.  Benss.  db  Sara- 
toga R.R  Co.,  82  Barb.  165 ;  affirmed,  28  How.  IWi  Ernst  y.  Hudson  R  R 
Co.,  24  How.  97 ;  Kdter  y.  N.  Y.  Cent.  R  R  Co.,  24  How.  172). 

c.  The  statutes  authorize  an  action  against  indiyiduals  equally  with  corp- 
orations (Baker  y.  BaHqi,  16  Barb.  54 ;  and  see  BlackweU  y.  WiswaU,  14  How.  257 ; 
Brottn  y.  Harmon,  21  Barb.  608).  These  statutes  are  purely  local,  and  apply 
only  when  the  injury  occurred  within  this  State  ( Crmoley  y.  Panama  R  R 
Co.,  80  Barb.  99 ;  WuifordY.  Panama  R  B.  Co.,  8  Bosw.  67 ;  23  K.  Y.  465 ; 
Vanderverker  y.  If.  Y.  db  N.  Haeen  RKCo.,6  Abb.  289 ;  27  Barb.  244 ;  Beach 
Y.  Bay  State  Steamboat  Co.,  IB  Uow.SS^;  10  Abb.  71;  80  Barb.  488). 

d.  An  employer,  whether  an  indiyidual  or  a  corporation,  is  not  liable  for  the 
death  of  one  of  his  or  its  servants,  occasioned  by  the  n^lieence  of  another 
of  his  or  its  servants  {Sherman  v.  Boehester  A  Syracuse  R  S.  Co.,  15  Barb.  574). 

e.  To  render  one  party  liable  for  the  acts  of  another,  it  must  be  shown  that 
the  acts  were  done  by  one  in  his  etn^Xoj  {E^ackweU  v.  WiswaU,  14  How.  257). 

/.  Where  the  accident  causing  the  death,  occurred  to  the  deceased  while  a 
passenger /(TT  ?ure,  in  a  vehicle  of  carriers  of  passengers,  there  the  action  may 
be  regarded  as  based  on  the  breach  of  the  contract  of  such  carriers  safely  to 
carry  the  deceased.  So  regarded,  it  is  an  action  the  cause  of  which  survives 
against  Uie  executors  or  administrators  of  the  carriers  {Doedt  y.  WisuniU,  15 
How.  128 ;  Yertore  v.  WiswaU,  16  ii.  8 ;  contra,  Norton  v.  WiswaU,  16  How.  42) ; 
would  it  be  the  same  if  the  passenger  was  carried  gratuitously  (Nolton  v.  West, 
RR  Owy.  15  N.  Y.  444)  r 

g.  The  complaint  must  allege  that  the  decedent  left  a  widow  or  next  of  kki 
{£fford  v.  Drew,  8  Duer,  627 ;  Lueas  v.  If.  Y  CenL  R  R  Co.,  21  Barb.  245) ; 
tad  without  this  allegation  it  wHl  be  bad  on  demurrer.  (Id.)  It  need  not  refer 
to  the  statute,  but  should  state  a  time  when  the  injury  occurred,  subsequent  to 
the  statute's  taking  effect  It  must  state  all  the  facts  requisite  to  bring  the 
case  within  the  statute  (Brown  v.  Harmon,  21  Barb.  508).  Wnere  the  complaint 
alleged  that  on,  Ac,  ^  the  defendants  possessed  and  occupied  as  a  granary  for 
storing  grain  for  liie  use  of  their  breweiy,  the  loft  of  a  building  which  had 
been  negligently  and  improperly  constructed,  and  was  by  reason  thereof  unfit 
from  weakness  for  the  business  to  wldch  the  defendants  applied  it,  of  which 
they  had  notice;  that  they  had  deposited  an  unusual  quantity  of  barley  in  the 
loft,  more  than  the  outer  wall  could  bear,  in  consequence  of  its  weak  and  inse- 
cure state  and  improper  construction,  whereby  the  wall  was  pressed  out,  and 
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fell  upon  an  adjoining  ahop  belonging  to  and  used  1)7  H.,  P.  &  Ck).,  in  which 
the  deceased  was  then  at  work,  and  he  was  killed  hj  the  &n  of  said  wall, 
etoina  to  (he  eardessnesSy  negUffence^  and  fmiU  of  the  defendants  in  using  said 
huilmng  in  its  weak  and  insecure  state,  and  in  overloading  the  same/'— held 
that  the  complaint  was  defective,  the  only  negligence,  or  default,  directly 
averred,  being  in  the  construction  of  the  buUding,  without  any  allegation 
that  the  defendants  then  owned  the  building.  (Id;  see  ffuUshinsan  y.  York  N. 
dB.RROo.,d  Boston  Law  Rep.  880). 

*  a.  Where  the  complaint  alleged  that  the  car  of  the  defendants  in  charge  of 
their  servants  was  wrongflilly  driven  over  a  child,  and  that  the  defendants,  by 
the  negligence  of  themselves  and  their  servants,  ran  over  the  said  child  and 
caused  her  death,  held  that  under  these  allegations  the  plaintiff  might  show, 
as  well  the  defective  construction  of  the  car,  as  the  carelessness  of  the  driver* 
in  its  management  (Ole^fldd  v.  JT.  T.  <ft  Barletn  R  R  Co,,  8  K  D.  Smith,  103  ; 
affirmed,  4Eer.  810). 

b.  An  allegation  m  a  complaint  that  '*  plidntiff  was  and  will  be  compelled  to 
pay  $100  for  medical  attendance,  funeral  and  other  expenses,"  was  on  demur- 
rer, held  a  sufficient  allegation  of  damage  {Boeder  v.  OrrMby,  22  How.  270). 

6.  The  plaintiff  cannot  Join  a  cause  of  action  under  the  statute  as  adminis 
trator,  with  a  cause  of  action  in  his  own  individual  right  {Lucae  v,  N.  F.  Cent 
B.  R  Co,,  21  Barb.  245,  and  see  Lifnch  v.  Davis,  12  How.  823). 

d.  If  the  defendants  show  that  they  settled  with  the  deceased  in  his  life- 
time, for  the  injury  he  received,  and  which  resulted  in  his  death,  that  will  bai 
the  action  by  his  representatives  (DibNe  v.  If.  T.  A  Erie  R  R  Co.,  25  Barb.  183). 

.  e.  Injury  by  defiandanf  a  nes^igenoa — ^In  actions  brought  to  recover  dam 
ages  for  an  injury  alleged  to  have  been  occasioned  by  the  negligence  of  the  de- 
fendant, whether  the  &fendant  be  an  individual  or  a  corporation,  to  entitle 
the  plaintiff  to  recoves^  he  must  show  some  feult  on  the  part  of  the  defendant 
(Terry  v.  iVl  F.  Central  B,  R  Co.,  22  Barb.  576,  and  see  Mayes  v.  Chhoes  Co.. 
8  Barb.  42,  Great  N&rthem  R  B.  v.  Harrison,  10  Ex.  876 ;  BerkeU  v.  WTute- 
haven  Junet.  B.  B.  28  Law  Jour.  Ex.  848>.  And  fkult  will  not  be  inferred 
merely  from  the  injury,  unless  the  defendant  is  a  common  carrier  of  persons, 
and  the  plaintiff  was  a  passenger  {Id,  Solbrook  v.  Utica  R  R  Co.,  16  Barb, 
lis ;  WiUets  v.  Buffalo  R  R  Go.  14  Barb.  585).  It  need  not  be  alleged  in  the 
complaint  that  the  plaintiff  was  without  t^vlt  (Wolfe  v.  Supervisors  of  Richmond, 
11  Abb.  273 ;  19  How,  870). 

/.  Injuries  oaused  by  non-repair  of  premisea. — A  complaint  against  the 
owner  of  premises  leased  to  a  third  person,  to  recover  damages  sustained  by 
plaintiff  by  the  falling  of  a  part  of  the  building,  through  want  of  repairs,  (s 
f)ad  on  demurrer,  unless  it  states  facts  f^om  which  the  court  can  say  that  the 
owner  was  bound  to  keep  the  premises  in  repair.  A  mere  general  allegation 
that  defendant  was  bound  to  keep  the  premises  in  repair  is  msuffldent  (Casey 
T.  Munn,  5  Abb.  91 ;  S.  C.  14  How.  162 ;  see  Broton  v.  Harmon,  21  Barb.  508, 
ante,  p.  223,  g), 

g.  Injury  xij  leaving  hatchways  open.— ((7Aapman  v.  Bothwea,  1  El.  BL  ^ 
E.  178). 

h.  Injury  by  <mm  animal  to  another. — ^In  an  action  to  recover  damages  for 
alleged  injuries  to  plaintiff^s  dog,  inflicted  by  the  defendant's  doe,  whatever 
may  have  been  the  character  and  habits  of  the  plaintiff's  dog,  it  is  necessary 
for  the  plaintiff  to  prove  that  the  defendant's  dog  was  the  aggressor,  or  in  the 
wrong  on  that  particular  occasion.  If  the  plaintiff's  dog  provoked  the  quar- 
rel which  led  to  his  being  injured,  the  defendant,  as  the  owner  of  Uie  other 
dog,  cannot  be  made  responsible  for  the  consequences.  The  cases  in  which 
dogs  have  attacked  human  beings,  although  trespassers,  and  their  owners 
have  been  held  liable,  v'e  not  applicable  to  the  case  of  one  dog  attacking 
another  ( Witey  v.  Slater,  22  Barb.  506 ;  see  ante,  p.  180  5  ;  and  see  Dunde  v. 
Socker,  11  Barb.  887 ;  and  Ban  v.  Van  AlsHne,  8  u2.  680 ;  Van  Leuven  v.  Lyke, 
1  (Toms.  515). 

i,  Inauranoe  policy.—  A  complaint  on  a  fire  insurance  policy  m  tst  allege 
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that  the  insurer  had  an  interest  in  the  thing  insured,  at  the  time  of  insuring, 
and  at  the  time  of  the  loss  (JPh'eeman  y.  PttUan  Fire  Ins.  Co.  14  Abb.  404,  3d 
Barb.  247),  or  an  inter^t  to  be  protected  by  the  insurance  {WiUiams  y.  Ins. 
Co.  of  North  America,  9  How.  865),  an  allegation  that  the  insurance  was  upon 
**  his  [the  assured'sl  three- story  and  attic  store  building/'  and  "  on  his  water- 
wheel,  and  on  a  frame  one-story  building  attached,  occupied  by  the  said 
assured," — was  held  a  sufficient  ayerment  of  interest  in  the  assured  (Fowler  y. 
N.  T.  Idem.  Ins.  Co.  23  Barb.  143 ;  but  this  decision  was  reyised  in  the  couit 
of  appeal,  Dec.  1862). 

a.  The  necessity  of  an  ayerment  of  interest  in  the  assured,  applies  to  com- 
plaints on  life  policies,  but  not  marine  policies  {Freeman  y.  FuUon  Fire  Ins,  Co. 
14  App.  404 ;  38  Barb.  247). 

b.  In  an  action  on  a  fire  policy  it  is  not  necessary  to  state  that  the  fire  was 
not  caused  by  inyasion  or  riot  CLountfbury  y.  Protection  Ins.  Co.^  *8  Com.  466 ; 
Bueker  y.  Qreen,  15  East,  290 ;  Hunt  y.  Hudson  Rioer  Insurance  Co..  2  Duer, 
487 ;  Catlin  y.  Springfidd  Fire  Ins  Co.,  1  Sumner,  439,  contra ;  see  1  Phil.  Ins. 
2d  edition,  642).  But  where,  after  setting  forth  the  substance  of  the  policy  the 
complaint  ayerred  that  plaintiff,  within  tne  term  of  the  insurance  '*  did  sustain 
loss  to  the  amount  of  $231  by  reason  of  a  fire  taking  place  in  the  cellar  of  said 
premises,"  was  held  insufficient  (Rodi  y,  Rutger  Ins.  Co.,  6  Bosw.  28),  the  com- 
plaint ought  to  have  stated  that  the  property  insured  was  injured  by 
fire.    (Id). 

c  In  an  action  on  a  policy  of  insurance,  the  complaint,  among  other  things, 
stated  the  policy  to  be  in  the  usual  printed  form,  but  that  it  did  not  state  the 
precise  contract  of  the  parties,  and  that  certain  words  (not  stated),  which 
were  necessary  to  definitely  express  tlie  real  contract  were  omitted.  It  then 
prayed,  among  other  things,  that  **  if  necessary,  the  policy  might  be  reformed," 
and  demanded  jud^ent  for  the  amount  insured.  On  motion  by  the  defend 
ant,  that  the  plaintiff  should  amend  so  as  to  asic  unconditionally  for  a  reforma- 
tion of  the  policy,  or  wholly  to  omit  asking  such  relief,  it  was  ordered  thai 
the  words  *'  if  necessary  "  should  be  struck  out  (Lamoreux  y.  Atlantie  Mut.  Ins, 
Co.,  3  Duer,  680). 

d.  Jadgment — In  an  action  on  a  Judgment  brought  by  an  assignee  thereof, 
it  is  not  necessary  to  allege  in  the  complaint  any  demand  of  payment  by  the 
assignee,  or  any  refhsal  to  pay  by  the  debtor.  (Mass  y.  Shannon,  1  Eulton, 
175). 

e.  Libel  and  Slander.— (See  post,  §8  164,  165.)  [The  material  allegations, 
where  the  words  are  defamatory  on  their  face,  and  in  the  English  language, 
are— <1)  that  defendant,  with  miiUce  or  wrongfhlly ;  (2)  published ;  (8)  of  and 
concerning  plaintiff;  (4)  these /<rfw  words  (stating  them).  In  slander,  instead 
of  alleging  Uiat  defendant  published,  it  is  customary  to  allege  that  he  spoke  in 
the  presence  and  hearing  of  diyers  persons  ( Wood  y.  Oilchristj  1  Code  Rep. 
117) ;  but  the  word  published  imports,  ex  vi  termini,  a  speaking  in  the  presence 
and  hearing  of  somebody  (Duel  y.  Agan,  1  Code  Rep.  134).  ft  must  be  stated 
that  the  words  were  published  "  concerning  the  plaintiff**  (§  164) ;  and  on  de- 
murrer to  a  complaint  containing  this  ayerment,  the  court  assumes  the  words 
complained  of  do  in  fact  refer  to  the  plaintiff  ( Wesl^  y.  Rennet,  5  Abb.  498). 
The  precise  words  published  should  be  set  forth  (Finnerty  y.  Barker,  7  New 
York  Leg.  Obs.  316) ;  and  where  the  allegation  was  that  the  defendant  chargecl 
the  plaintiff  with  stealing,  or  some  other  misdemeanor,  it  was  held  not  suffic- 
ient (id.) ;  and  so  where  the  allegation  was  that  the  defendant  spoke  words  ^  of 
the  following  tenor  and  import,  and  to  the  following  effect,  tiiat  is  to  say,*^ 
and  on  demurrer  it  was  held  that  the  complaint  was  insufficient  in  not  pro- 
fessing to  allege  the.yery  words  or  the  substance  of  the  yery  words  spoken> 
(Forsyth  Y.  EdmisUm,%  hXih.  430;  6  Duer,  663;  and  see  Wood  y.  Bro^on^  9 
Taunt  169;  Wright  y.  Clements,  3  B.  A  A.  503).  But  the  whole  publication* 
need  not  b6  set  forth  in  the  complaint,  but  only  the  particular  passage  cem*~ 
plained  of  (Culver  y.  Van  Anden,  4  Abb.  375).  In  one  case,  however,  where 
the  complaint  alleged  the  speaking  of  the  following  words,  *'  Tour  wife  is  a 
damned  Irish  woman,  and  has  got  the  paisy,  and  your  son  is  insane,  and  you  are 
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a  damned  thief,"  Harris,  J.,  denied  a  motion  to  strike  out  as  irrcvelant  and  re- 
dundant the  words  in  italic,  on  the  ground  that  in  proving  the  chat*ge  it 
would  be  proper,  indeed  necessary,  to  prove  all  that  was  said  at  the  time  the 
slander  was  uttered,  and  although  not  necessary  to  allege  in  the  complaint  all 
that  was  said,  it  was  certainly  quite  proper,  and  he  had  always  thought  it  tlie 
best  and  fairest  mode  of  stating  the  cause  of  action  in  cases  of  that  description 
(Deyo  V.  Brundage^  18  How.  221).  [In  an  unreported  case,  in  which  the  plsun- 
tiff  set  out  the  whole  publication  (nearly  a  whole  column  in  a  newspaper),  and 
complained  of  it  as  a  libel.  Justice  Pierepont,.on  the  defendant's  motion, 
made  an  order  that  the  plaintiff  should  specif  in  writing  the  particular  pas- 
sages in  the  publication  on  which  he  intended  to  rely  as  defiimatory.] 

a.  Where  a  complaint  in  slander  set  forth  the  speaking  by  the  defendant  at 
a  certain  time  and  place  certain  words,  and  Alr^.her  that  the  defendaiU  on 
divers  days  and  times  betiteen  that  day  and  the  commencement  of  this  suit  spoke 
the  same  words.  The  words  in  itaHe  were  held  to  be  redundant  (Oray  v. 
JH^eUis,  6  How.  290). 

b.  Where  the  words  were  published  in  a  foreign  language,  they  should  be 
set  forth  in  the  language  in  which  they  were  published,  accompanied  by  an 
averment  of  their  meaning  in  English  {Setterman  v.  RitSj  8  Sand.  784).  But 
omitting  to  set  forth  the  words  in  the  language  in  which  thev  were  nublished, 
may  be  remedied  by  an  amendment  {Deboux  v.  Lehind,  1  Ck>ae  Rep.  N.  S.  235). 
And  in  case  of  oral  slander  in  a  foreign  tongue,  it  should  also  be  alleged  that 
the  persons  present  understood  the  language  in  which  the  words  were  spoken 
(Cro.  Eliz.  865). 

e.  Where  the  words  are  actionable  only  because  spoken  of  the  plaintiff  in 
some  business,  profession,  or  special  character,  the  foct  of  his  being  engaged 
in  such  business  or  profession,  or  answering  to  such  special  character  at  the 
time  the  toords  tDeremoken,  should  be  alleged  in  a  traversable  form  in  the  com- 
plaint {Cwrroa  V.  White,  83  Barb.  615). 

d.  In  a  complaint  for  libel,  it  is  a  sufficient  allegation  of  its  publication  bv 
the  defendant,  to  allege  that  he  was  the  proprietor  of  the  newspaper  in  which 
it  was  published.  An  allegation  that  the  words  published  are  **  a  libel "  is  a 
sufficient  allegation  of  falsehood  and  malice  (Hunt  v.  Bennett,  19  N.  T.  178 ; 
and  see  Viele  v.  Gray,  18  How.  550 ;  10  Abb.  1). 

e.  Where  the  libel  is  in  ambiguous  terms  or  by  insinuation,  it  is  requisite  to 
aver  in  the  complaint  that  the  defendant,  by  means  of  the  words  insinuated 
and  meant  to  be  understood  by  those  to  whom  it  was  published,  as  charging 
the  plaintiff  witii  the  crime  imputed.  And  whether  such  was  the  intention  of 
the  defendant  is  a  question  of  fact  to  be  determined  by  the  Jury  (RundeU  v. 
Butler,  7  Barb.  260^  If  the  words  are  spoken  iron&aUy,  there  must  be  an 
express  averment  that  thev  were  so  spoken  (11  Mod.  86).  It  is  said  that  here  the 
words  are  fkirly  susceptible  of  a  construction  which  would  render  them 
libelous,  the  complaint  will  be  sustained  upon  demurrer,  although  the  words 
may  also  be  interpreted  in  a  way  which  would  render  them  innocent  ( Wesley 
V.  Bennett,  5  Abb.  498).  The  words  are  to  be  taken  in  their  natural  meaning, 
and  according  to  conunon  acceptation  {CarroU  v.  White,  88  Barb.  618). 

/.  Where  a  publication  is  not  defamatory  on  its  face,  and  becomes  so  only 
by  reference  to  extrinsic  facts,  the  existence  of  those  facts  must  be  alleged  in 
the  complaint  (Pike  v.  Van  Wormer,  5  How.  171 ;  6  «a.  99;  Fry  v.  Bennett, 
5  Sand.  64 ;  1  Code  Rep.  N.  S.  247 ;  Deas  v.  8h<yrt,  16  How.  822 ;  BlaisdeU  v. 
Baymond.  4  Abb.  446 ;  CarroU  v.  White,  83  Barb.  615 :  Edlloek  v.  J^fiUer, 
2  Barb.  680).  Section  164  merely  dispenses  with  the  allegation  of  extrinsic 
&ct8  showing  the  application  of  the  words  to  the  plaintiff.  It  docs  not  dis- 
pense with  the  necessity  of  an  averment  or  inuendo  when  it  becomes  e&<iential 
to  show  the  meaning  of  the  words  themsekes.  (Id,)  These  extrinsic  facts,  when 
necessary  to  be  averred,  must  be  averred  in  a  traversable  form ;  to  allege  them 
by  way  of  inuendo  will  not  suffice  (CaMtoell  v.  Baym&nd,  2  Abb.  198).  Thus 
where  the  alleged  libel  was  the  publication  of  a  notice  that  the  plaintiff  had 
married  R  E.,  and  the  extrinsic  fact  relied  on  as  making  the  publication  libel- 
ous was  that  E.  E.  was  a  common  prostitute,  but  the  complaint  did  not  allege 
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this  fiust  otherwise  than  as  follows,  "  Marriedf  J.  W.  G.  (plamtiff  meaning  to 
£.  £.  (meaning  a  public  prostitate  known  by  that  name) ;  tliat  said  £.  R  is 
and  was  a  public  prostitute,  and  well  known  to  be  so  "  was  on  demurrer  held 
insufficient  (Id.)  The  judge  in  that  case  said  that  not  only  must  the  extrin- 
sic fact  be  allea;ea,  but  the  allegation  of  it  must  precede  the  inuendo.  The  office 
of  an  inuendo  is  to  connect  the  words  published  with  the  persons,  or  facts  and 
extrinsic  circumstances  previously  named  and  set  forth  m  the  inducement, 
and  to  explain  their  application  thereto ;  and  bein^  merely  explanatory,  can- 
not enlar^  the  sense  of  the  words,  or  supply  or  alter  them,  where  they  are 
deficient  {Blaiaddl  v.  Baymond^  14  How.  366 ;  4  Abb.  446J.  Where  the  inu- 
endo extends  the  meaning,  the  excess  in  meaning  may  be  disregarded,  (Carroll 
y.  White,  83  Barb,  621 ;  Weed  y.  Bibbins,  32  Barb.  315).  Defects  in  inuendoes 
are  usually  apparent  upon  the  face  of  the  pleading,  and  formerly  would  have 
been  taken  adyantage  of  by  special  demurrer,  but  now  the  remedy  is  by  mo- 
tion to  strike  out  (Id.)  W  here  in  a  complaint  for  libel  there  is  an  inuendo, 
such  as  that  it  is  not  supported  by  the  prefatory  extrinsic  facts,  or  that  it  en- 
larges the  meaning  of  the  words  charged,  or  alters  them,  or  substitutes  other 
words  in  their  place — ^the  proper  remedy  is  by  motion.  But  where  passages 
in  a  complaint  lor  libel,  although  in  the  form  of  inuendoes,  were  obviously  not 
intended  as  such  by  the  pleader,  but  were  inserted  as  an  allegation  of  the  im- 
port of  the  words  charged,  they  should  not  be  stricken  out  on  motion,  but  the 
defendant  should  answer  them  as  averments  of  issuable  facts.    (Id.) 

€L  In  an  action  for  slander  charging  the  plaintiff  with  carrying  away  the 
examination  of  S.  G.,  taken  by  and  deposited  with  T.,  a  justice  of  the  peace, 
the  complaint  did  not  allege  that  the  examination  was  taken  by  the  justice 
upon  any  complaint  made  or  pending  before  him  aguinst  8.  G.  or  any  other 
person,  nor  did  the  occasion  or  purpose,  or  whether  it  was  a  civil  or  criminal 
proceeding,  appear,  nor  that  T.  had  jurisdiction, — held  on  demurrer  that  the 
complaint  was  defective  in  substance,  for  not  showing  that  the  examination 
was  taken  on  a  charge  pending  before  T.,  and  that  T.  had  jurisdiction  (Ayre% 
y.  CaM,  18  Barb.  260). 

b.  In  libel,  all  who  concur  in  its  publication  may  be  sued  together ;  but  in 
slander,  every  speaker  must  be  sued  separately  (h&rsyth  v.  Bdminstariy  2  Abb. 
430) ;  and  this  rule  holds  even  in  the  case  of  man  and  wife ;  for  the  slander  by 
the  husband,  he  must  be  sued  alone :  for  the  slander  by  the  w^ife,  the  husband 
and  wife  must  be  sued  together ;  but  a  plaintiff  cannot  unite  in  one  action  a 
cause  of  action  for  slander  by  the  husband,  with  a  cause  of  action  for  slander 
by  the  wife,  although  the  words  spoken  may  be  the  same  (Malone  v.  SHUweH, 
15  Abb.  421).  For  a  libel  on  partners,  all  the  partners  may  sue  together  (Tay- 
lor v.  Churchy  4  Selden,  452).  But  a  joint  action  for  libel  cannot  be  sustained 
by  the  members  of  a  company  or  association,  not  being  partners  nor  persons 
having  a  community  of  pecuniary  interest  wherein  they  could  sustain  dama- 

f!S.  So  held  in  an  action  by  a  volunteer  hose  company  in  the  city  of  N  ivr 
ork,  where  the  libel  consisted  of  a  charge  of  theft  against  the  members  of 
such  hose  company,  without  specifymg  the  persons  referred  to  (Oiraud  v. 
Beach,  8  E.  D.  Smith,  837). 

e.  In  all  actions  of  slander  for  words  not  in  themselves  actionable,  the  right 
to  recover  depends  upon  the  question  whether  they  caused  special  damage, 
and  the  special  damage  must  be  fully  and  accurately  stated.  If  the  special 
damage  was  a  loss  of  customers  or  of  a  sale  of  property,  the  persons  who  ceased 
to  be  customers  or  who  refused  to  purchase,  must  (if'^  possible)  be  named,  and 
that  if  they  are  not  named  no  cause  of  action  is  stated  (Linden  v.  Orakam, 
1  Duer,  672 ;  HciSiock  v.  UHUr,  2  Barb.  630,  and  see  1  Duer,  672 ;  Emm  v.  Ear- 
ri8, 1  H.  &  N.  251 ;  HarUey  v.  Herring,  8  T.  R  130;  Harrison  v.  Pearce,  1  F. 
&  F.  570).  [Would  the  failure  to  state  the  names  of  the  persons  be  more  than 
uncertainty  or  want  of  definiteness  ?]  Where  the  complaint  alleged  that  by 
reason  of  Uie  speaking  of  the  words  the  plaintiff  was  injured  in  his  ^ood  name 
and  business  and  excuuded  fh>m  the  society  of  his  friends  and  neighbors,  it 
was  held  that  the  injury  to  business  and  exclusion  from  society  were  damages 
of  a  special  character,  that  perhaps  the  plaintiff  should  have  been  more  sj^ie- 


328  coMPLAiKT.  [§  143, 8ubd.  3. 

dfic,  but  the  objection  could  not  be  raised  by  demurrer  (EbwU  v.  Mason^  24 
How.  866).  The  special  damage  to  support  an  action  for  defamatoij  words, 
not  actionable  in  themselves,  must  result  from  injury  to  the  plaintiff's  repu- 
tation, which  affects  the  conduct  of  others  toward  him.  His  mental  distress, 
physical  illness  and  inability  to  labor,  occasioned  by  tlie  aspersion,  are  not  such 
natural  and  legal  consequences  of  the  words  spoken  as  to^ve  an  action.  The 
cases  of  Bradt  v.  Taiosiey  (13  Wend  253) ;  and  FuUer  v.  Inenner  (10  Barb.  333, 
overruled  TertriUiger  v.  Wands,  Co*t  of  Appeals,  Jan.  1859).  The  loss  of  a 
wife's  services  from  illness,  the  consequence  of  mental  depression  resulting 
from  defamatory  words  not  actionable  in  themselves,  will  not  support  an 
action  by  the  husband.  The  wife,  if  sole,  could  maintain  no  action  for  words 
which  have  not  actually  injured  her  reputation,  and  the  husband  cannot  re- 
cover damages  from  her  inability  to  labor  where  she  could  not  if  a  feme  sole 
{Wilson  V.  Goit,  Co't  of  Appeals,  Jan.  1859). 

a.  No  reporter,  editor  or  proprietor  of  a  newspaper  is  liable  for  a  fair  and 
true  report  in  such  newspaper  of  any  judicial,  legislative,  or  other  public  offi- 
cial proceedings,  of  any  statement,  sj^ecch,  argument,  or  debate  in  the  course 
of  the  same,  except  upon  actual  proof  of  malice  in  making  the  report ;  which 
is  not  implied  from  the  fact  of  publication.  But  this  gives  no  protection  for 
any  libelous  comments  added  to  or  interspersed  with  such  report  ^Laws  1854, 
p.  814 ;  see  Sandford  v.  Bennett,  24  N.  Y.  20). 

b.  Slander  of  titla — To  maintain  an  action  for  slander  of  title  to  lands, 
the  words  spoken  must  not  only  be  false,  but  they  must  be  uttered  maliciously, 
and  be  followed,  as  a  natural  and  legal  consequence,  by  a  pecuniair  damage 
to  the  plaintiff,  which  must  be  specially  alleged  and  proved  (Kendau  v.  Stone, 
1  Selden,  14).  In  stating  the  special  damage  of  the  loss  of  a  purchaser  or  of 
an  opportunity  to  raise  money  by  loan,  the  complaint,  it  is  said,  should  name 
the  person  who  refused  to  purchase  or  to  make  the  loan,  in  consequence  of 
the  slander  {Linden  v.  Graham^  1  Duer,  670;  and  see  Ba^  v.  Dean,  5  Barb. 
297). 

e.  MallciooB  prosecution. — [The  material  allegations  are,  (1)  a  prosecution 
by  defendant;  (2)  its  termuiation  favorably  to  the  plaintiff;  (3)  malice;  (4) 
want  of  probable  cause  (Besson  v.  Southard,  10  N.  Y.  236 ;  Bansfbrd  v.  Cope- 
land,  6  Adol.  &  £1.  482 ;  Brown  v.  Cfuidsey,  89  Barb.  263).]  The  complaint 
must  allege  the  termination  of  the  suit  or  proceeding  alleged  to  have  been 
malicious  (HaU  v.  Fisfuer,  20  Barb.  442 ;  and  see  JEToS  v.  Suydam,  6  id.  83 ; 
Bac&n  V.  Townsend,  2  Code  Rep.  51 ;  Waikins  v.  Xe«,  5  Mees.  &  W.,  278; 
VanderhiU  v.  Maihis,  5  Duer,  304 ;  Garrison  v.  Pearce,  3  E.  D.  Smith,  255).  An 
acquittal,  on  or  an  ignoring  the  bill  by  the  grand  jury,  terminates  the  prosecu- 
tion (Morris  v.  Scott,  21  Wend.  281 ;  Stone  v.  Steicart,  12  Cow.  219) ;  but  a 
nolle  prosequi  does  not  (Goddard  v.  Smith,  6  Mod.  261V  An  allegation  that 
the  district  attorney  had  certified  that  the  case  was  frivolous  and  should  never 
be  tried,  does  not  show  a  determination  of  the  prosecution  (TltamoBon  v. 
Demotte,  9  Abb.  242 ;  18  How.  529).] 

d.  Allegations,  in  a  complaint,  tending  to  show  defendants  motives,  such 
as  if  not  alleged  might  be  proved  at  the  trial,  as  showing  special  injury,  e.  g., 
a  malicious  publication  by  defendant  concerning  such  prosecution,  will  not 
be  stilcken  out  as  irrevelant  or  redimdant :  the  defendant  is  not  aggrieved  by 
them  (Broddeman  v.  Brandt,  10  Abb.  141). 

e.  If  it  appear  in  the  complaint  that  the  prosecution  alleged  to  be  maliciouB 
the  plaintiff  was  found  guilty,  the  fact  shows  there  was  probable  cause  for  the 
prosecution,  and  renders  the  complaint  defective  (Miller  v.  Deere,  2  Abb.  1), 
unless  it  also  appear  that  the  conviction  was  procured  by  the  fraud  of  tlie  de- 
fendant. (Id.)  And  where  the  action  is  for  maliciously  obtaining  an  order  of 
arrest  agfdnst  the  plaintiff,  the  complaint  must  show  that  such  oraer  of  arrest 
has  been  vacated,  or  that  it  was  void  aJb  initio  ;  or  that  tJie  action  in  which  it 
issued  was  determined  in  favor  of  the  defendant  therein  (Seard  v.  MeCradoeT^ 
16  How.  262).  In  an  answer  the  facts  showing  probable  cause  need  not  be 
Bet  forth,  and  if  set  forth  will  be  struck  out  as  redundant  (i&w^  r.  Harris^  12 
Abb.  446 ;  Badde  v.  Ruckgdber,  8  Duer,  685). 
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a.  Promlfle  to  maxry. — [The  form  of  complaint  will  vary  according  to  the 
promise,  whether  it  be  (1)  to  marry  on  request,  (2)  in  a  reasonable  time,  (8)  at 
a  particular  time,  (4)  after  a  particular  event,  or  (5)  generally.  The  material 
fiicts  are,  that  in  consideration  that  plaintiff  promiseato  marry  defendant,  de- 
fenduit  promised  to  marry  plaintiff^  either  on  rec^uest  or  as  the  case  may  be ; 
a  statement  of  the  request,  the  expiration  of  the  time,  or  the  happening  of  the 
event ;  that  plaintiff  offered  to  marry  defendant ;  and  defendant's  neglect  to 
fulfill  his  promise  {Buzzard  v.  Knapp,  12  How.  504).] 

b.  The  manner  of  stating  a  cause  of  action  formerly  in  use,  may  still  be 
employed  {Leopold  v.  Poppenhdmer^  1  Code  Rep.  23).  it  cannot  be  sustained 
againtt  an  mfant  (HamuUm  v.  Lomax  ,  6  Abb.  142),  but  may  be  sustained  bif 
an  infant,  suing  byguardian  ( Warunek  v.  Bruce,  2  M.  &  8.  209 ;  WUlard  y. 
StoTU,  7  Cow.  ^ ;  akt  V.  Ward,  2  Strange,  98 ;  Hunt  v.  Peeke,  6  Cow.  475). 
The  fiict  that  the  defendant  was  married  when  he  made  the  promise  do^  n«t 
deprive  the  promisee  of  the  rigtit  of  action  on  it  (BkuUmaeker  Y/^iSadl,  7  Abb* 
409 ;  29  Barb.  22).  In  such  a  case,  the  plaintiff  need  not  allege  a  readiness, 
offer,  or  request  to  marry  (ul  8  D.  &  L.  580 ;  5  B.  &  A^l.  712 ;  1  D.  &  R  361). 
Except  in  the  case  of  a  promise  to  marry  on  request,  an  offer  to  marry  need 
not  be  alleged  (1  Pars,  on  Cont  544 ;  see,  however,  2  C.  &  P.  684) ;  and  where 
the  defendant  has  married  another  woman,  a  request  need  not  be  alleged 
{CcdMi  V.  SmOh,  15  M.  &  W.  189). 

e.  A  complaint  which  alleged  that  plaintiff  being  unmarried  and  competent 
to  contract  to  marry,  and  defendant  representing  himself  to  be  unmarried  and 
competent  to  contract  to  marry,  the  latter  in  consideration  of  the  plaintiff*8 
promise  to  marry  him,  promised  plaintiff  to  marry  her.  It  then  averred  that 
plaintiff  confiding  in  such  representation  and  promise  continued  and  still  was 
unmarried,  and  she  had  no  knowledge  or  inrormation  to  lead  her  to  believe 
that  tlie  promise  and  representations  of  defendant  were  false ;  and  it  averred  that 
said  representations  were  false,  made  with  intent  to  deceive,  that  defendant  when 
he  made  such  representations  was  and  still  continued  a  married  man,  that  his 
promise  to  marry  was  fraudulent,  and  to  plaintiff's  damage.  On  demurrer  to 
the  complaint  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
it  was  held  sufficient,  and  that  it  wj«  not  necessary  to  allege  that  defendant 
knew  Ms  representations  to  be  untrue  (Blattmacker  v.  Saal,29  Barb.  22). 

dL  In  an  action  for  a  breach  of  promise  to  marry,  the  complaint  followed 
very  closely  the  form  in  use  before  the  code  took  effect,  and  after  stating  the 
promise,  set  out  the  breach  in  these  words, — "  Yet  the  defendant,  in  disregard 
of  his  said  promise  and  undertaking,  but  eontrimng  and  fraudulenUy  intending 
erajtUy  and  subtiely  to  deceive  and  injure  the  p^inMffin  this  respect,  did  not  nor 
would  perform  his  said  promise."  On  monon  to  set  aside  the  complaint,  the 
court  said,  The  complaint  is  sufficiently  plain  to  apprise  the  defenciant  of  the 
charge  against  him.  The  words  in  italic  are,  perhaps,  obscure  and  unneces- 
saiy,  and  must  be  stricken  out  (Leopold  v.  Poppenheiiner,  1  Code  Rep.  40). 

e.  In  an  action  for  a  breach  of  promise  to  marry,  the  loss  of  the  plaintiff's 
health  is  not  a  necessary  consequence  of  the  breach  of  the  promise ;  and  to 
admit  proof  of  it  on  the  trial,  it  should  be  set  up  in  the  complaint  as  special 
damage  (BedeU  v.  Potoell,  13  Barb.  183).  Is  the  loss  of  health  special  damage  ? 
(see  fifntiUiger  v.  Wand,  Court  of  Appeals,  January,  1859,  overruling  Bradt  v. 
Towsley,  18  Wend.  258 ;  and  Fuller  v.  Fenner,  16  Barb.  333). 

/.  To  charge  separate  estate  of  a  married  -^oman.--[This  note  must  be 
r^  in  connection  with  the  law  of  1860,  ch.  90,  p.  158.]  Iii  an  action  to  charge 
the  separate  property  of  a  married  woman  with  a  debt  contracted  by  her  dur- 
ing coverture!  the  complaint  should  show  the  nature  of  the  debt,  and  if  it  is 
evidenced  by  a  promissory  note  or  bond  the  consideration  thereof,  and  that 
she  had  a  separate  estate  at  the  time  the  debt  was  contracted,  and  of  what  it 
consisted,  and  its  situation  and  value,  and  that  she  made,  or  intended  to  make, 
the  debt  u  char^  or  lien  on  such  separate  estate  at  tlie  time  she  contracted  it ; 
and  the  demand  for  judgment  should  be  that  her  separate  estate  be  charged 
with,  and  be  applied  to,  the  payment  of  the  debt,  and  that  a  receiver  be  ap- 
pointed to  take  possession  oi  the  estate  of  the  wife,  and  dispose  of  the  same,  or 
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so  much  thereof  as  shall  he  necessary  to  satisfy  such  deht  and  the  costs  of  the 
tkCtioniColnne  v.  8t,  John,  12  How.  336 ;  Sexton  v.  Fleet,  6  Abh.  8 ;  15  How. 
106 ;  Palen  v.  Lent,  5  Bosw.  715 ;  Rowland  v.  Ftni  Edward  Paper  MU  Co.,  8 
How.  105 ;  Francis  v.  Bass,  17  How.  561.) 

a.  Held  that  an  action  could  not  be  maintained  against  a  married  woman 
for  damages  for  breach  of  an  agreement,  for  cutting  off  gas  pipes  from  apart- 
ments rented  by  her  to  plaintiffs,  although  she  was  doing  business  in  her  own 
name  as  Vifeme  sole,  and  her  husband  hm  absconded  imargan  y.  Andrut,  18 
How.  371). 

h.  As  to  liability  of  separate  property  for  debts  of  husband,  see*  Freeman  T. 
Oner,  5  Duer,  476 ;  Beriger  v.  WkUe,  2  Bosw.  92.      . 

e.  Where  work  and  labor  are  performed  and  materials  fhmished  upon  the 
separate  estate  of  a  mairied  woman,  at  the  request  of  her  and  her  husband, 
and  the  husband  is  insolyent,  the  wife's  separate  estate  may  be  charged  in  equity 
with  the  paymeiit  of  the  debt  (Cdtin  y.  Uurrier,  22  Barb.  871 ;  ana  see  Boss  y. 
Bean,  16  Uow.  98).  And  it  seems  in  such  case  the  separate  estate  will  be  liable, 
even  although  the  husband  be  solvent  (Diekerman  v.  Abrahams,  2  Barb.  551 ; 
see  Owen  y.  Cawley,  18  Abb.  18 ;  86  Barb.  52).  But  the  mere  purchase  of  goods 
by  a  married  woman,  having  a  separate  estate,  if  the  goods  are  not  required 
for  that  estate,  would  not  constitute  a  lien  on  such  separate  estate.     Property 

Eurchased  by  a  wife,  unless  paid  for  out  of  her  separate  estate,  belongs  to  heir 
usband,  would  ^e  liable  to  seizure  for  his  debts,  and  he  would  be  liable  to  an 
action  for  the  pnce  of  it.  The  mere  fact  that  the  seller  of  the  goods,  at  the 
time  of  the  sale,  knew  the  wife  had  a  separate  estate,  and  that  the  credit  was 
ffiven  on  that  account,  is  not  sufficient  to  render  the  separate  estate  liablu 
{LedeUey  y.  Powers,  25  How.  240 ;  Palen  y.  Lejit,  5  Bosw.  714 ;  PhUlips  v.  Haga- 
dorn,  12  How.  17).  And  where  a  married  woman,  cohabiting  with  her 
husband,  professed  to  carry  on  a  grocery  business  on  her  own  account, 
and  purchased  goods  for  retailing  in  such  business,  it  was  held  that  the 
law  gives  no  authority  to  a  married  woman  cohabiting  with  her  husband  to 
carry  on  business  as  9k  feme  sole,  and  that  for  goods  so  purchased  the  husband 
was  liable,  and  not  the  sepaiatc  estate  of  the  wife  {Boms  v.  Bmn,  16  How.  93 ; 
and  see  Ijmtt  v.  Bobinson,  7  ta.  105 ;  CurUs  v.  EngeU,  2  Sand.  Ch,  R  287 ;  Gates 
V.  Brower,  5  Selden,  205;  Freeman  v.  Orser,  5  Duer,  477;  Dunderdale  v. 
Orymes,  16  How.  195 ;  Awgadro  v.  BuU,  4  E.  D.  Smith,  8a5 ;  Switaer  v.  Valen- 
tine,  4  Duer,  96 ;  10  How.  109 ;  6  Duer,  125 ;  Gropsey  v.  MeKinney,  30  Barb.  48). 
It  seems  that  a  married  woman's  contracting  a  debt,  as  surety  for  her  hus- 
band, is  not  prima  facte  evidence  of  an  intent  to  charge  her  separate  estate  (2 
Stoiy  Eq.  Juris.  §  1400;  Vanderhsyderi  y.  Mfdlory,  1  Corns.  452;  Yale  v.  De- 
dtrer,  18  N.  Y.  265 ;  17  How.  165 ;  22  N.  Y.  450 ;  20  How.  242 ;  GoodaU  v.  Me- 
Adam,  14  How.  885^.  A  joint  lease  to  husband  and  wife  with  joint  covenant  to 
pay  rent  does  not  bmd  the  separate  estate  of  the  wife  {Goelet  v.  Gori,  81  Barb. 
814).  The  wife  of  a  farmer,  in  the  habit  of  directing  the  business  of  his  farm, 
purchased  a  span  of  horses,  saying  she  bought  them  for  her.- elf,  and  gave  her 
own  note  for  the  price.  Tlie  horses  were  used  on  the  husband's  farm,  with 
his  knowled^,  and  it  did  not  appear  whether  or  not  the  wife  had  any  sepa- 
rate estate.  In  an  action  against  the  husband  on  the  note,  held  that  it  was  a 
question  for  the  jury  whether  the  wife  did  not  act  in  the  purchase  as  her  hus- 
band's agent  {Gates  v.  Brower^  5  Selden,  205). 

d.  At  common  law,  the  separate  estate  of  a  married  woman  was  not  liable 
for  her  debts  contracted  before  marriage,  unless  she  did  some  act  after  mar- 
riage, indicating  her  intention  to  charge  her  separate  estate  ( Vanderheyden  v, 
Mauory,  1  Corns.  462).  On  her  marriage,  her  debts  previously  contracted  be- 
came the  debts  of  her  husdand ;  but  now  by  statute  the  husband  is  liable  only 
to  the  extent  of  the  property  he  acquires  by  his  wife,  and  an  action  may  be 
maintained  against  the  husband  and  wife  jointly,  for  the  debt  contracted  be- 
fore man'iage ;  but  the  judgment  binds  the  separate  estate  of  the  wife  only, 
and  not  that  of  the  husband  {Laios,  1853,  p.  1057).  Tliis  liability  of  the  hus- 
band continues  only  during  the  coverture,  unless  a  judgment  has  been  re^ 
covered.    If  the  wife  survives,  and  no  Judgment  has  been  obtained,  her  sole 
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liabQity  reyives  {Vanderheffden  v.  MaUcry,  1  Corns.  467 ;  aad  see  Qatilding  y. 
Davids&n,  25  How.  483 ;  Baldwin  t.  KimmeU,  16  Abb.  353). 

a.  The  j advent  to  enforce  a  charge  on  the  separate  estate  of  a  married 
woman,  was  tn  rem.  and  not  in  personam  {Goon  v.  Brook,  21  Barb.  549 ;  Dich' 
erman  v.  Abrahams,  id.  551 ;  Cobine  v.  St.  John,  12  How.  833  ;  and  see  3  Sand. 
Ch.  R  109;  2  My.  &  C,  111 ;  1  Corns.  462;  1  Cr.  &  Ph.  48 ;  14  How.  191 ;  but 
now  see  §  274).  The  judgment  creditor  by  Tirtue  of  his  judgment,  can  reach 
only  the  property  she  may  own  at  the  time  she  contracts  the  debt,  and  not 
any  property  she  may  afterwards  acquire.    If  a  married  woman  owns  no  pro- 

Serty  on  the  day  she  contracts  the  debt,  although  she  afterwards  "  has  mil- 
ons  of  property,"  the  creditor  cannot  reach  it  (12  How.  336).  It  does  not 
aathorize  the  issuing  an  execution  (id. ;  Chapman  y.  Lemon,  11  How.  235),  ex- 
cept perhaps  in  cases  within  the  law  of  1853,  supra :  nor  can  an  action  be 
maintained  upon  it  (Baldmn  y.  KinneU,  16  Abb.  353  ;  Foot  y.  Morris,  12  K.  Y. 
Leg.  Obs.  61 ;  Yale  v.  Dederer,  21  Barb.  290  ;  but  this  case  was  reyersed  in  the 
court  of  appeals  (18  N.  Y.  265 ;  22  N.  Y.  450).  See  Form  of  judgment  to 
chars^  the  separate  estate  of  a  married  woman  (21  Barb.  292).  The  judgment, 
if  detective  in  the  first  instance,  may  be  amended  {Biekerman  y.  Abrahams,  21 
Barb.  553). 

b.  An  action  to  charge  the  separate  estate  of  a  married  woman,  cannot,  it 
seems,  be  maintained  m  a  justice's  court  (Chapman  y.  Lemon,  11  How.  235; 
Coon  y.  Brook,  21  Barb.  553),  nor  m  the  supreme  '^ourt  for  a  demand  less  than 
$100  iCobine  y.  8t.  John,  12  How.  337 ;  and  see  Shepherd  y.  WalJcer,  7  ttf.  46 ; 
see,  howeyer,  ante,  p.  29,  b  ;  and  §  274,  post. 

e.  Since  the  law  of  1860,  in  a  complaint  against  a  married  woman  for  goods 
purchased  by  her  for  her  separate  business,  or  for  the  rent  of  premises  wherein 
to  carry  on  her  separate  business,  allegations  that  she  was  married  and  had  a 
separate  estate  are  not  material  {Center  y.  Is/iacs,  16  Abb.  328  ;  Ait/cen  y.  Clark, 
16  Abb.  328,  note  ;  see  Young  y.  GoH,  13  Abb.  13,  not^.  Nor  need  it  allege 
that  the  goods  or  premises  were  in  fact  for  the  separate  business  of  the  de- 
fendant— it  is  sufficient  to  allege  that  she  represented  they  were  for  such  pur- 
pose (Cosier  y.  Isaacs,  16  Abb.  828 ;  and  see  Qoulding  y.  Bavidson,  25  How. 
483,  reversing  S.  C.  28  Barb.  438).  In  a  complaint  against  a  married  woman 
it  is  still  necessary  to  allege  the  mcts  showing  the  peculiar  liability  (Baldmn^ 
y.  Kimmel,  16  Abb.  353).  The  third  section  of  laws  of  1860,  requiring  the 
assent  of  the  husband  to  the  bar^in,  sale  or  conveyance,  by  his  wife,  of  her 
separate  estate,  does  not  require  his  assent  to  her  contract  to  pay  a  debt  and 
charge  the  same  on  her  separate  estate  ( TFar^f  y.  Servoss,  15  Abb.  279). 

d.  An  action  may  be  maintained  on  the  warranty  of  title  in  a  deed  made  by  a 
married  woman  of  her  separate  estate  since  the  law  of  1860  (KoUs  v.  Be  Leyer, 
26  How.  468).  Except  in  a  separate  trade  or  business,  carried  on  by  her  or 
relating  to  her  separate  estate,  the  covenant  or  promissory  note  of  a  married 
woman  is  absolutely  void  (PhiUips  v.  Hngadom,  12  How.  17 ;  Cobine  v.  St.  John, 
id.  333 ;  Coon  y.  Brook,  21  Barb.  549 ;  Steenburgh  y.  Hoffman,  15  Barb.  28),  and 
furnishes  no  cause  of  action  further  than  it  is  an  evidence  of  her  intent  to 
charge  her  separate  estate  (Bulpin  v.  Clarke,  17  Ves.  365 ;  Field  y.  Spowle,  4 
Rusa.  112 ;  Master  v.  Fuller,  4  Bro.  C.  C.  19 ;  Van  AUen  v.  Humphrey,  15  Barb. 
658).  Wliat  is  evidence  of  separate  property  of  a  married  woman  ( Wasserman 
y.  WiOett,  10  Abb.  63).  In  pleading  a  deed  executed  by  a  married  woman,  by 
attorney,  the  facts  which  render  such  a  mode  of  execution  permissible  must 
be  alleged  (Johnston  y.  Taylor,  15  Abb.  339). 

e.  By  married  Woman. — ^A  complaint,  in  an  action  by  a  married  woman, 
which  stated  that  a  passenger-carrier  undertook  to  carry  her  and  her  baggage 
from  California  to  ^ew  York;  tliat  the  baggage  was  her  separate  property, 
and  was  stolen  on  the  passage,  is  ^od  in  substance.  If  further  particulars  as 
to  the  time  or  manner  of  her  acquisition  of  the  baggage  as  separate  property, 
or  to  show  it  to  be  such,  are  material,  the  remedy  is  by  motion  (Spies  y.  Acces^ 
Tranai  Comp.  5  Duer,  662.    See  ante,  p.  122). 

/.  Where  a  married  woman  lends  money  of  her  own,  and  of  which  her  hus- 
band never  had  possession,  and  takes  a  note  payable  to  herself,  she  may  sue 
OQ  such  note  without  joining  her  husbtmd  (Smart  y.  Comstock  24  Barb.  411). 
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a.  For  money  had  and  received. — *'  The  action  for  money  hail  and  i^ 
ceiyed  will  lie  whenever  the  defendant  has  received  money  belonging  to  the 
"Jlaintiflf  which,  according  to  equity  and  justice,  he  ought  to  refund  or  pay  over 

Wiseman  v.  Lyman,  7  Mass.  R  286 ;  Wrigkt  v.  BuiUr,  6  Wend.  290 ;  Eddy  v. 

^mith,  13  id.  4fe).  It  takes  the  place  of  a  bill  in  equity,  and  should  be  en- 
couraged within  proper  limits.  It  should  not  be  extended,  however,  to  cases 
in  which  the  defendant  may  be  deprived  of  any  right,  or  subjected  to  any  in- 
convenience thereby  (Towsey  v.  Preston,  1  Conn.  R.  175 ;"  Eaihbone  v.  Slocking^ 
2  Barb.  145.  See  Carpenter  v.  StillweU,  3  Abb.  460).  A  complaint  which 
alleged  "  that  defendant  received  the  sum  of  $100,  belongius  to  or  on  accqunt 
of  plaintiff,  and  which  is  now  due  him,"  held  suflScient  on  .demurrer  {Belts  v. 
Bache,  14  Abb.  279 ;  23  How.  197).  A  complaint  which  stated  that  on,  &c., 
"  the  defendants  were  indebted  to  Z.  in  the  sum  of  $7,000  for  moneys,  notes 
and  effects,  before  that  time  had  and  received  to  and  for  the  use  of  Z.,  the  par- 
ticulars of  which  will  appear  on  reference  to  the  annexed  account,  which  is 
true,  and  forms  part  of  this  complaint ;"  Uiat  being  so  indebted,  they  became 
liable  to  pay  that  sum  to  Z.,  or  his  assigns  on  request,  and  promised  to  pay  it 
him ;  and  then  averred  an  assignment  of  the  debt  to  the  plaintiff; — one  item 
in  the  annexed  account  read  thus :  "  To  notes  received  on  the  Mercantile  In- 
surance Company  $10,164  24," — was,  on  demurrer,  held  not  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  does  not  follow  because  a  defendant! 
receives  notes  and  ^ects  to  a  plaintiff's  use,  that  he  becomes  liable  to  pay  the 
amount  of  them.  If  he  has  become  so  liable,  the  facts  which  make  Uun  so 
liable  aliould  be  set  forth  (Lienan  v.  Lincoln,  2  Duer,  670).  A  statement  of  a 
cause  of  action  as  thus  was  held  sufficient :  the  plaintiff  alleges  that  the  said 
intestate  at  the  time  of  his  death  was  indebted  to  the  plaintiff  in  the  sum  of 
$6,000,  for  money  had  and  received  by  the  said  intestate  to  the  use  of  the 
plaintiff,  and  that  no  part  thereof  has  been  paid  to  the  plaintiff.  {Adams  v. 
MoUy,  12  How.  826).  Where  the  complaint  stated  that  plaintiff  was  the  owner 
of  certain  vessels,  and  had  paid  certain  moneys  as  hospital  moneys  to  the  au- 
tliorities  of  the  State  of  New  York,  which  they  subsequently  directed  to  be 
repaid,  that  thereupon  defendant,  as  the  agent  of  the  plaintiff,  received  from 
said  authorities  a  large  portion  of  said  moneys,  to  the  amount  of  $1,650 ;  that 
payment  of  said  moneys  had  been  demanded,  and  defendant  had  not  paid  any 
'part  thereof,  a  motion  to  make  the  complaint  definite  and  certain  was  denied ; 
and  it  was  held  that  the  defendant,  if  he  desired  more  specific  information 
must  obtain  it  by  means  of  the  bill  of  particulars  {Sioman  v.  Scfimidt,  8  Abb.  5, 
See  BaiM  v.  Coli,  5  Bosw.  29). 

b.  Where  a  canier  or  other  party  has  coods  which  he  refiises  to  deliver  to 
the  owner  unless  paid  an  illegal  demand,  and  Ihe  o^vner  of  such  goods  pays 
such  demand  to  obtain  the  goods,  he  may  recover  the  amount  paid  as  money 
had  and  received  {Harmony  v.  Bingham,  2  Keman,  99).  It  is  not  a  voluntary 
payment.  If  a  payment  is  voluntary,  it  cannot  be  recovered.  Money  paid  on 
a  tax-collector's  warrant,  there  being  no  misrepresentation  or  mistake  of  fact, 
cannot  be  recovered  on  its  beins  ascertained  that  there  was  a  defect  in  Ihe 
assessment,  renderingthe  tax  void,  which  appeared  from  the  warrant  {Harlem 
R  B,  Co.  V.  i/ar«A,  2  Kernan,  308 ;  and  see  HiU  v.  Supervisors  of  Limngston  Co. 
id.  62 ;  Unwin  v.  Leaper,  1  Man.  &  G.  748). 

e.  A  bailee  or  depositary  is  not  liable  to  an  action  until  a  demand  and 
refusal.  Therefore,  when  money  is  left  with  another  in  naked  deposit,  for 
the  benefit  of  the  owner,  the  latter  cannot  maintain  an  action  to  recover  it 
until  a  demand  has  been  made  upon  the  depositary  to  restore  it,  and  he  refused 
so  to  do  {PMps  V.  Bosttoiek,  22  Barb.  318). 

d.  Where  money  is  paid  by  mistake,  in  an  action  to  recover  it  no  demand  of 
its  return  need  be  alleged  {tttiea  B'k  v.  Van  Giesen,  18  Johns.  485). 

A  In  an  action  by  a  purchaser  to  recover  money  paid  in  part  execution  of  a 
contract  which  has  been  rescmded  by  the  vendor,  the  plaintiff  is  not  obliged 
to  allege  a  tender  or  readiness  to  pay  the  price  agreed  upon  {Maine  v.  King,  8 
Barb.  535). 

/.  Where  a  plaintiff  sued  in  tort  for  the  conversion  of  a  promissoiy  note. 
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held  that  after  trial  and  an  appeal,  the  complaint  conld  not  "be  amended  so  as  to 
make  the  action  one  to  recover  the  avails  of  such  note  as  money  1;  ad  and 
received  (Andrews  v.  Bond^  16  Barb.  688).  And,  where  the  plaintiff  as  one 
cause  of  action  claimed  to  recover  the  possession  of  a  draft  which  he  alleged 
to  belong  to  him,  and  to  be  wrongftilly  detained  by  the  defendant,  and  as  a 
second  cause  of  action  claimed  to  recover  possession  of  $7,350  of  money  which 
he  alleged  to  be  his  property,  wrongfully  detained.  At  the  trial  he  proved 
that  the  defendant,  as  his  agent,  had  sold  a  quantity  of  pork  and  received 
therefor  the  draft  claimed,  which  he  procured  to  be  discounted,  and  had  the 
money  put  to  his  own  credit  in  bank ;  after  he  had  done  so,  the  plaintiff 
demanded  of  him  the  draft  or  the  avails  thereof,  and  the  defendant  refused  to 
deliver  same.  Upon  this  proof  the  plaintiff  claimed  to  recover  as  upon  con- 
tract, the  money  due  from  defendant, — held  he  could  not  do  this,  and  was 
nonsuited  {Wa&er  v.  BenneU,  16  N.  Y.  250). 

a.  Under  a  complaint  for  money  had  and  received,  a  plaintiff  ma^  recover 
money  deposited  with  a  stakeholder,  to  abide  a  result,  the  subject  of  a 
wager  ((yMaley  v.  Seeaey  6  Barb.  658).  Or  the  plaintiff  may  complain  specially. 
For  the  form  of  a  special  complaint,  see  6  Barb.  658,  and  p.  179  b,  ante. 

See  (hnstable,  ante,  p.  213  i. 

b.  Where  a  person  not  an  attorney  or  foreign  factor,  entrusted  by  the  owner 
with  a  note  against  a  third  party,  for  collection,  receives  the  money  thereon,  but 
neglects  to  pay  it  over,  an  action  mav  be  maintained  against  him  for  the 
money  collected,  without  any  previous  demand  (Hiekok  v.  Bickok,  13  Barb.  632). 
And  where  a  person  receives  money  to  remit  to  another,  and  he  fails  to  remit, 
he  becomes  liable  to  an  action  without  any  demand  {Staeey  v.  Qrahamy  4  Eer- 
nan,  497). 

e.  A  foreign  factor  is  not  liable  to  an  action  for  the  proceeds  of  sales  made 
by  him  for  account  of  his  principal  on  commission,  until  a  demand  made  by 
the  principal  or  instructions  to  remit.  Therefore,  in  an  action  against  a  for- 
eign factor  to  recover  the  proceeds  of  sales  effected  by  him,  the  complaint 
must  allege  a  demand  and  refusal  before  action  commenced  ( Waiden  v.  Orafts^ 
2  Abb.  303 ;  8.  C,  4  E.  D.  Smith,  490) ;  and  the  rule  applies  to  a  domestic  fac- 
tor (Bafrrf  v.  Walker,  12  Barb.  298 ;  Brink  v.  Dolx^n,  8  id.  337 ;  and  see  Lyle  v. 
Murray,  4  Sand.  590 ;  Heuback  v.  MuUman,  2  Duer,  253).  In  Eenia  v.  Crass  (6 
Cal.  29),  a  complaint  for  money  had  and  received,  which  did  not  allege  a  de- 
mand, was  held  bad  on  demurrer ;  and  in  an  action  against  an  agent  for  not 
accounting,  it  was  held  a  request  to  account  and  pay  over  must  be  alleged 
[BushneU  Y,  M'Cauly,  7  Cal.  421).  "Where  goods  are  left  with  a  mercantile 
firm  to  sell  on  commission,  and  a  demand  is  subsequently  made  by  the  owner 
on  a  member  of  the  firm  for  Uie  goods  or  a  settlement,  which  is  not  comolied 
with,  that  is  a  sufficient  demand  to  authorize  a  suit  {Baird  v.  Walker,  12  Barb. 
298).  For  a  demand  on  one  of  two  joint  debtors  is  a  demand  on  both  (OiesUr 
V.  Aeosta,  5  Selden,  235).  Where  a  complaint  alleged  that  the  defendant  was 
the  treasurer  of  the  plaintiffs,  and  "  that  the  defendant  is  indebted  to  the  plain- 
tiff |5,800  for  money  received  by  the  defendant,  while  acting  as  such  treasur- 
er," and  then  set  forth  the  items  received  and  the  dates  when  received,  the 
defendant  demuired  on  the  ground  that  facts  sufficient  to  constitute  a  cause  of 
action  were  not  stated,  and  it  was  argued  that  before  the  plaintiffs  could  main- 
tain an  action,  they  must  have  demanded  the  balance  in  the  defendant's  hands, 
and  a  demand  should  have  been  alleged.  The  demurrer  was  ovemiled ;  and 
the  court  said, "  If  the  defendant  is  not  liable  until  demand  made  on  him,  the 
allegation,  as  a  matter  of  fact,  that  he  is  indebted,  and  a  statement  of  the  mon- 
eys received,  is  an  all^ation  that  all  that  is  essential  to  make  him  indebted 
has  been  done,  and  consequently  that  a  demand  has  been  made  {Second  Av.  22. 
IL  V.  Coleman,  24  Barb.  800). 

d.  Money  lent.— [The  material  allegations  are  (1)  that  money  was  lent ;  (2)  it 
has  not  been  repaid.]  It  is  not  necessiiry  to  allege  that  the  loan  was  at  the  de- 
fendant's  request  ( Victars  v.  Dam,  1  Dowl.  &  L.  984 ;  12  M.  &  W.  760). 

e.  A  complaint  by  assignees  of  a  claim,  stating  the  cause  of  action  thus : 
**  The  defendant  was  indebted  to  one  James  Whitney  on,  &c.  in  the  sum  of 
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$5,046,  bein^  a  balance  of  account  due  ftom  said  defendant  to  eaid  TThltney  on 
an  account  for  money  lent  by  said  Whitney  to  said  defendant,  and  for  money 
paid  by  said  Whitney,  to  and  for  the  use  of  said  defendant,  and  at  his  request, ' 
was,  on  motion  that  the  same  be  made  more  definite  and'  certain,  held  to  be 
sufficient,  and  that  if  the  defendant  had  "  any  doubt  as  to  the  items  in  respect 
to  which  a  recovery  is  sought,  his  remedy  is  to  demand  a  copy  of  the  account 
constituting  the  cause  of  action  stated  in  the  complaint"  (Gumpp  v.  Whipple^ 
1  Abb.  107 ;  4  Duer,  610).  A  complaint  which  alleged  that  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  $4,500  for  money  lent  and  for  money  found 
due  from  tlie  defendant  to  the  plaintiff  on  an  account  stated,  was,  on  motion 
that  it  be  made  certain,  held  defective  in  not  alleging  with  sufficient  certainty 
whether  the  plaintiff  sought  to  recover  on  one  or  two  causes  of  action,  and  if 
upon  two,  what  sum  was  claimed  to  be  due  upon  each  {Clark  y.  Farley^  3 
Duer,  645). 

Ow  The  plaintiff  lent  the  defendant  money,  and  received  from  the  defendant 
shares  in  a  company  as  a  security,  and  agreed  to  give  twenty-one  days'  notice 
to  the  defendant  before  proceeding  to  compel  the  repayment  of  the  loan,  or  of 
any  part  thereof,  and  upon  repayment  of  anv  part  of  the  loan,  to  give  back  a 
proportionate  amount  of  shares ;  held,  that  after  twenty-one  days  the  plaintiff 
w^as  not  bound  to  declare  specially,  averring  a  tender  of  the  shares,  but  that 
he  might  declare  in  the  usual  foim  for  money  lent  (3  Bing.  N.  C.  737 ;  8coU  y. 
Parker,  1  G.  &  D.  258). 

b.  Money  Pcdd. — [The  material  allegations  are,  (1)  money  paid  to  use  of 
defendant ;  (2)  at  his  request ;  (3)  it  has  not  been  repaid.]  If  one  person,  with- 
out a  compulsion  of  law,  or  le^al  obligation,  pay  the  debt  of  another  witliout 
a  previous  request,  the  debtor  is  not  liable  for  the  amount  thus  paid  (Barthoh- 
mew  V.  Jackson,  20  Johns.  28 ;  Dunbar  v.  WUUamSy  10  id,  259 ;  Heame  v.  Keene, 
5  Bosw.  584 ;  and  see  7  M.  &  W.  489).  Therefore,  to  recover  for  money  paid, 
it  must  be  alleged  to  have  been  paid  at  the  request  of  the  defendant.  Where 
an  indorsee  of  a  note  has  paid  up  the  wfiole  note  and  become  the  legal  owner  of 
it,  he  can  either  sue  the  endorser  on  the  note,  or  for  money  paid.  But  if  he 
has  only  paid  the  note  in  part,  he  cannot  sue  thereon,  but  may  sue  the  en- 
dorser or  maker  for  the  money  actually  paid  for  him  at  his  request  {Baker  v. 
Martin,  3  Barb.  635 ;  Di/gert  v.  ChroMy  9  id.  506 ;  Barker  v.  Cassidy,  16  id.  177; 
and  see  Neasa  v.  Mercer,  15  id.  818). 

c.  A  Joint  action  by  a  subsequent  indorser  against  separate  prior  indorsees 
for  money  paid  for  the  use  of  the  defendants,  cannot  be  maintained  {Barker  v. 
Cateidy,  16  Barb.  177).- 

d.  In  an  action  to  recover  money  alleged  to  have  been  paid  by  the  plaintiff 
as  surety  for  J.  V.,  upon  notes  given  by  J.  V.  to  L.  J.,  and  signed  by  the 
plaintiff  and  the  defendants  and  H.  Y.,  as  co-sureties,  the  complaint,  after 
alleging  the  facts,  among  others,  that  he  had  paid  the  amount  of  the  notes, 
alleged  that  none  of  the  money  had  been  repaid  to  him  by  H.  V.  or  by  the  de- 
fendants ;  nor  had  the  i^ortion  he  was  entitled  to  collect  of  his  co-sureties  been 
repaid  to  him  by  any  person,  but  part  thereof  was  still  due.  A  motion  by  the 
defendants,  requiring  the  plaintiff  to  make  the  complaint  more  definite  and 
certain,  stating  what  part  of  the  money  paid  by  the  plaintiff  had  been  repaid, 
and  how  much  was  remaining  due,  was  denied  on  the  ground  that  the  -com- 
plaint did  not  admit  that  any  part  of  what  the  defendants  were  bound  to  con- 
tribute had  been  paid,  and  it  anything  had  been  paid  it  was  a  matter  of  defence 
( Van  Demark  v.  Van  Demark,  18  How.  372).  [The  defendant's  remedy  was  a 
motion  for  a  bill  of  particulars. — Ed.l 

e.  Under  an  allegation  in  a  complaint  that  the  plaintiff  had  paid,  &c.,  mo 
neys  for  the  defendant,  evidence  to  charge  the  defendant  as  an  endorser  of  a 
promissory  note  cannot  be  received.    .  Nor  can  such  evidence  be  received  in 
support  of  an  allegation  that  the  defendant  guaranteed  the  pajrment  of  the  note 
{(foUreH  V.  ConkUn,  4  Duer.  45). 

f.  Money  lost  by  Gcuning. — Semble,  the  form  of  declaration  prescribed  by 
2  Key.  Stat.  347,  §  1,  would  constitute  a  sufficient  complaint  and  as  to  what  is 
held  a  sufficient  complaint  (see  BeiU  y.  Bache,  14  Abb.  279 ;  23  How.  197). 
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a.  Partners. — Two  firms,  in  each  of.  which  A.  waa  a  partner,  stated  an  ac- 
count of  their  mutual  dealings.  The  partners  in  the  creditor  firm — ^with  the 
exception  of  A.,  who  declined  to  he  a  plaintiff,  and  was  made  a  defendant — 
hrought  their  action  against  the  dehtor  firm ;  held  it  was  not  necessary  the  com- 
nlaint  should  propose  an  accounting  as  between  the  fiirms  (Cole  v.  ^HeynMs^  18 

h.  When  a  complaint  contains  a  good  cause  of  action  upon  contract  against 
several  defendants  who  are  partners,  it  is  not  rendered  demurrihle  by  going 
on  to  allege  the  insolyency  of  the  defendants  and  the  confession  of  a  judgment 
by  them  to  defraud  their  creditors,  and  asking  for  an  injunction  and  a  receiTer 
{Meyer  v.  Van  CcUem,  28  Barb.  280). 

e.  A  complaint  which  set  forth  a  partnership  between  the  parties,  a  dissolu- 
tion, the  existence  of  unsettled  accounts,  a  balance  in  favor  of  plaintifi*,  and  de- 
mands an  accounting  and  judgment  for  the  balance,  shows  a  sufficient  cause 
of  action  (LudinffUm  v.  T<tft,  10  Barb.  447). 

d,  Xdmited  PartaenihipB. — ^In  an  action  to  reach  and  distribute  the  assets  of 
a  limited  partnership— the  auctions  of  the  complaint  to  show  that  the  plain- 
tifis  are  creditors,  must  be  so  definite  and  specific,  as  to  inform  the  defendants 
when,  in  what  manner,  and  by  what  contracts  it  is  claimed  that  they  became 
indebted  to  the  plainti^  {Gray  y.  Kendall,  10  Abb.  66). 

e.  Mayor,  Ac,  of  New  Tork. — In  actions  against  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  it  must  be  alleged  in  the  com- 
plaint that  at  least  twenty  days  have  elapsed  since  the  claim  in  suit  was  pre- 
sented to  the  comptroller  of  said  City  for  adjustment,  and  that  upon  a  second 
demand  in  writing  made  on  said  comptroller  after  the  expiration  of  said  twenty 
days,  the  said  comptroller  neglected  or  refUsed  to  make  an  ac^ustment  or  pay- 
ment (Laws  1860,  ch.  879,  §  2). 

/.  Partition  of  Personal  Property. — Complaint  for  (lintiey  v.  SUbbi?i8,  28 
Barb.  290V. 

#  

g.  For  Penalties. — ^In  Moreh/imae,  overmer,  dic.  v.  OnRey  (8  How.  481),  an  ac- 
tion for  the  recovery  of  penalties  imposed  by  statute  for  violations  of  tiie  ex- 
cise law,  the  complaint  set  forth  .that  the  defendant  was  indebted  to  the  plain- 
tifis,  overseers,  &c.,  "  in  the  sum  of  $26 — ^penalty  incurred  by  said  defendant 
at,"  &c.,  "  for  violations  of  the  provisions  of  §  15,  title  9,  chapter  2-0  of  part  1 
of  the  revised  statutes,  between  the  1st  of  October,  1852,  and  tbe  commence- 
ment of  the  action,  but  on  what  particular  day  the  plaintiffs  are  unable  to 
state."  To  this  tbe  defendant  demurred,  alleging  for  cause  that  "  the  com- 
pl^t  did  not  state  the  place  where,  the  time  when,  the  kind  or  quantity  of 
uquor  sold  by  the  defendant,  or  ihat  any  liquor  toas  sold  by  defendanV^  Bar- 
cmo,  J.,  held  the  demurrer  well  taken,  and  adjudged  the  complaint  insuffi- 
cient, observing  that  it  would  have  been  good  under  the  provisions  of  the  re- 
vised statutes  (2  R.  8.  482,  §  10),  which  specially  authorizes  such  a  form  of 
pleading,  but  that  that  provision  had  been  abrogated  hj  %  140  of  the  code,  and 
that  the  complaint  should  have  set  forth  the  facts  constituting  the  cause  of  ac- 
tion. In  a  subsequent  case.  The  People  v.  Bennett  (5  Abb.  884;  afTd  6  Abb. 
843),  also  an  action  to  recover  a  penfdtv  imposed  by  statute,  the  complaint  al- 
leged that  the  defendant  on,  &c.,  that  day  being  Sunday,  at,  t&c,  did  publicly 
keep  intoxicating  liquors  contrary  to  the  provisions  of,  &c.  (describing  the 
statute),  whereby  the  defendant  was  indebted  to  the  plaintifis  in  the  sum  of 
$50  for  the  benefit  of  the  police  contingent  fund.  On  a  motion  by  the  defen- 
ant  to  set  aside  the  complaint  for  irregularity.  Birdseye,  J.,  considered  that  in- 
asmuch as  Justice  Barculo,  in  Morefwuse  v.  Wiley  (supra),  apparently  did  not 
have  brought  to  his  notice  §  471  of  the  code,  that  case  could  not  "  well  be  con- 
sidered a  decisive  authority,  *  ♦  •  •  the  consideration  of  the  question 
being  manifestly  incomplete,"  and  he  held  that  the  provisions  of  2  R  S.  482, 
g  10  were  still  m  force.  This  last  decision  was,  we  are  informed,  affirmed  on 
appeal  at  general  term,  and  seems  to  accord  with  Eh  of  Oeneeee  v.  Patchfn 
JTk  (8  Keman,  814;  ante,  p.  179  a). 

h.  In  penal  actions  founded  on  a  statute,  a  reference  to  the  statute  is  usu- 
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ally  but  not  necessarily  {Brmon  v.  Edrman,  21  Barb.  510),  made  for  the  par- 
pose  of  informingthe  defendant  distinctly  of  the  nature  and  character  of  the 
offence  (Shaw  v.  TMaSy  3  Corns.  190) ;  and  in  cases  where  no  general  form  of 
complaining  is  given,  the  plaintiff  must  set  forth  the  particular  acta  and  omis- 
sions which  constitute  the  cause  of  action ;  and  where  the  general  term  allow- 
ed by  2  R  8.  482,  §  10,  is  resorted  to,  the  section  of  the  statute  imposing  the 
penalty  must  be  accurately  referred  to  (The  Boople  v.  Brooks^  4  Denio,  409 ; 
Cole  y.  Smithy  14  Johns.  193 ;  Bigdau>  y.  Johnson,  13  id,  428 ;  and  see  17  Wend. 
86).  But  omitting  to  refer  to  the  statute  is  a  defect  in  form  only  ((/MaUejf  y. 
Heese,  6  Barb.  658). 

a.  Where  a  statute  provided  that  In  actions  for  penalties  it  should  be  lawM 
to  declare  generally,  stating  the  section  of  the  act  under  which  the  penalty 
was  claimed,  hdd  that  it  was  sufficient  to  refer  to  the  section  by  its  numb^ 
(City  of  Utiea  v.  JHchard^tm,  6  Hill,  300). 

b.  A  public  statute  need  not  be  recited  or  referred  to  in  pleading,  and  all 
that  seems  material  H,  that  enough  be  stated  to  bring  the  case  within  it  (Gar- 
rii  y.  IngaOs,  12  Wend.  70 ;  Bayard  y.  Smith,  17  id.  88 ;  QoeUl  y.  Cowdry,  1 
Duer,  132 ;  BogardtM  v.  Trinity  Church,  4  Paige,  197 ;  CMe  y.  Jesmp,  10  How. 
524).  Where  the  act  prohibited  is  not  an  offence  at  common  law,  the  com- 
plaint should  conclude,— against  the  form  of  the  statute  (The  People  v.  Barton^ 
6  Cow.  290).    Bee,  Injuries  causing  death. 

c.  In  pleading  a  statute  which  is  required  to  be  passed  by  a  three-fifth  vote, 
it  is  not  necessary  to  allege  that  such  a  vote  was  had ;  an  averment  that  the 
statute  was  passed  is  s\iE^(^ent(Wolfe  y.  Superv.  of  Biehmand,  11  Abb.  270 ;  19 
How.  370). 

d.  The  complaint  need  not  negative  a  proviso  in  the  section  giving  the  pen- 
alty, ftimishlng  mere  matter  of  excuse  (Bennett  v.  Hurd,  3  Johns.  438 ;  Sheldon 
V.  'Olarke,  1  id,  513 ;  Teel  v.  Fond/%,  4  id.  403 ;  Hart  v.  Cleis,  8  id.  41).  But  where 
a  statute  declares  an  act  unlawful,  and  makes  an  exception  in  the  enacting 
clause  and  not  in  the  proviso,  the  exception  must  be  n^atived  (First  Baptist 
Church  V.  Schenectady  K  B.  Camp.,  6  Barb.  319.  See,  ante,  p.  200  b  ;  and  see 
Dejcier  Piank  Boad  v.  AUen,  16  Barb.  15 ;  Washburn  v.  Franklin,  28  Barb.  27). 

e.  If  one  statute  imposes  a  penalty  on  a  public  officer  for  every  refusal  to 
perform  his  duty,  and  another  statute  imposes  a  duty,  in  a  complaint  for  the 
penalty,  it  would  be  sufficient  to  refer  to  the  former  statute  only  (Morris  y.  The 
People,  8  Denio,  381). 

/.  In  a  complaint  for  using  unlawful  weights  (1  R  S.  7^,  §  37),  it  is  not 
necessary  to  allege  that  the  defendant  knovnngly  used  them  (Bayard  y.  Smithy 
17  Wend.  88). 

g.  For  a  caose  of  action  given  by  statate. — In  a  complaint  for  a  cause  of 
action,  given  by  statute,  it  is  not  necessary  to  refer  to  the  statute,  nor  to  allege 
Chat  the  cause  of  action  arose  after  the  passage  of  the  law ;  all  that  is  requisite 
Is  to  state  a  time  when  the  cause  of  action  arose  subsequent  to  the  time  when 
the  law  went  into  operation :  the  time  thus  stated  will  be  deemed,  prima  fiuie, 
the  true  time ;  and  although  the  parties  are  not  bound  by  the  allegation  as  to 
time,  yet  if  it  should  appear  by  the  evidence  that  the  transaction  occurred  at  a 
time  not  within  the  statute,  it  will  be  ground  for  a  nonsuit  (Brown  v.  Harmon^ 
21  Barb.  610 ;  and  see  CMaUey  v.  Beese,  6  Barb.  658). 

h.  In  an  action  which  is  not  founded  upon  and  did  not  exist  at  common 
law,  but  is  based  wholly  upon  the  statute,  there  must,  in  order  to  sustain  the 
action,  be  a  positive  allegation,  not  only  of  the  acts,  but  of  the  qualifications, 
if  any,  prescribed  by  the  statute.    (Id.) 

i.  But  where  the  statute  giving  the  cause  of  action  prescribes  what  the  plain- 
tiff shall  state  in  his  complaint,  and  requires  a  reference  to  be  made  to  the 
statute,  in  such  a  case  the  statute  requirement  must  be  complied  with,  or  the 
plaintiff  cannot  recover  (See  Sc/iroeppeU  v.  Corning,  2  Corns.  132 ;  and  see  17 
Wend  86). 

j.  Complaint  against  railroad  company  for  not  ringing  bell  on  approaching 
a  crossing  (Wilson  v.  Bochester  db  Syracuse  R  R  Co.,  16  Barb.  167). 
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See.  BoTidSy  OommisswTiers  of  Highways,  Ir^ry  causing  death,  PendUies,  Fulh 
He  officer,  BaUroad  act, 

a.  To  reoover  penonal  property.^ — An  action  to  recover  possession  of  per- 
sonal property  will  lie,  although  the  goods,  the  subject  of  the  action^  hare 
been  previously  transferred  by  the  defendant  to  some  other  person,  and  are 
not  under  the  manual  control  of  the  defendant  at  the  time  the  action  is  com- 
menced ( Van  NesU  v.  Coiwter,  20  Barb.  547).  This  was  the  conclusion  the 
general  term  arrived  at  (but  see  Nash  v.  Fredericks^  12  Abb.  147).  In  one  case, 
where  the  complaint  alleged  that  the  defendant  had  become  possessed  of  and 
WTon^lIy  detained  from  the  plaintiff  twelve  tons  of  hay,  the  property  of  the 
plaintiff,  and  demanded  that  the  defebdant  might  be  a(\judged  to  oeliver  it  up 
to  the  plaintiff.  The  answer  was  a  general  denial.  It  appeared  on  the  tri(d 
that  the  defendant  had  never  had  possession  of  the  hay,  and  was  only  con- 
nected with  it  by  having  bid  for  it  at  public  vendue  and  been  declared  the 
purchaser ;  that  at  the  time  of  the  sale,  the  hay  in  question  was  mixed  witii 
other  hay,  and  there  had  been  no  delivery  of  it  to  the  defendant  The  plain- 
tiff was  nonsuited,  and  on  refusing  a  motion  to  set  aside  the  nonsuit,  Harris, 
J.,  said,  **  To  sustain  an  action  for  the  wrongful  detention  of  personal  property 
and  for  delivery  thereof,  it  must  appear  that  at  the  time  of  the  commencement 
of  the  action  the  defendant  had  such  control  over  the  property  that  he  mi^ht 
have  delivered  the  possession  to  the  plaintiff.  A  wrongful  withholding^  im- 
plies a  power  to  deliver  "  {Ehoood  v.  Smithy  9  How.  528).  And  the  same  judge 
expressed  himself  to  the  like  effect,  MiaxioeU  v.  Famum,  (7  id,  236). 

b.  In  an  action  to  recover  personal  property,  the  complaint  was  in  effect 
that  plaintiff  on,  &c.,  was  lawfully  possessed,  as  of  his  own  property,  of  a 
watch  of  Uie  value,  &c.,  and  that  on,  &c,  at  &c.,  Tie  did  lend  said  waich  without 
any  consideration  therefor,  to  defendant  for  the  space  of  four  days,  and  de- 
fendant promised  within  that  time  to  return  said  watch  to  plaintiff;  but  de- 
fendant, intending  to  defraud  plaintiff,  had  not  re-delivered  said  watch  to  him, 
although  often  requested  so  to  do,  but  had  converted  same  to  his  own  use.  &c. 
The  defendant  answered,  he  is  not  informed  and  cannot  state  whether  plain- 
tiff on,  &c.,  was  possessed,  as  of  his  own  property,  of  said  watch,  and  fiirther 
spedflcally  denies  that  plaintiff  on,  &c.,  did  leave  such  watch  with  defendant 
for  any  period,  with  the  promise  of  defendant  to  return  same  to  plaintiff;  and 
defendant  denies  all  fraudulent  intent  on  his  part  towards  plaintiff,  or  any 
unlawful  conversion  of  said  watch  to  his  own  use ;  and  further,  that  plaintiff 
on,  &C.,  at  &c.,  for  a  ftdl  consideration  aneed  to  be  paid  defendant  to  plain- 
tiff, sold  and  delivered  said  watch  to  defendant.  It  was  held  that  it  did  not 
appear  that  the  watch  came  to  the  hands  of  the  defendant  otherwise  than  by 
the  allegation  that  the  plaintiff  lent  same  to  him.  The  allegation,  therefore, 
was  material.  For  although  a  general  allegation  that  defendant  had  the  watch 
in  his  possession,  without  showing  hoWy  would  have  been  sufScient,  yet,  as 
the  plaintiff  had  chosen  to  make  the  allegation  in  that  form,  and  in  none  other, 
the  allegation  was  an  issuable  one.  The  denial  in  the  answer,  of  that  allega- 
tion of  Uie  complaint,  was  bad  in  form — mieht  be  strictly  true,  and  yet  be  only 
a  denial  of  the  time  when  the  loan  was  made — still  it  controverted  the  allega- 
tion of  the  complaint.  It  mi^ht  on  motion,  have  been  struck  out,  or  required 
to  be  made  definite  and  certain  {EUon  v.  Markham,  20  Barb.  848). 

€.  A  complaint  which  alleged  that  the  defendants  became  possessed  of  and 
wrongfully  detained  from  the  plaintiff  the  goods  and  chattels  described  in  the 
scliedule  annexed,  to  the  value  of  |1,500,  and  demanded  judgment  for  that 
amount,  was  held  after  verdict  to  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  sembU  that  it  would  have  been  good  on  demurrer,  and  was  not  even 
liable  to  objection  for  want  of  definiteness  or  certainty  (5ttnt^  v.  Hudson  River 
Iron  and  Machine  Co.,  20  Barb.  493).  Questioned  by  Bosworth,  J.,  in  AUen  v. 
WHoox,  M.S.  Were  the  plaintiff  claim(;d  as  the  assignee  of  a  riM  of  action 
which  had  accrued  to  his  assignor  by  a  conversion  by  the  defendant  of  per- 
sonal property  of  such  assignor.  Answer,  general  denial,  and  other  defences. 
On  the  trial  the  conversion  alleged  was  proved,  but  it  was  not  proved  that 
after  the  assignment  t?  the  plaintiff  he  had  made  any  demand  on  the  defendant ; 
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and  on  this  gronnd  the  defendant  moved  for  a  nonsait  The  motion  was 
denied.  On  appeal  to  the  coart  of  appeals,  it  was  said,  **  No  demand  or  re- 
fusal was  necessary  to  maintain  the  action.  B^  the  assignment  the  plaintiff 
snooededto  all  the  rights  of  the  assijpor,  this  is  a  necessary  consequence  of 
the  assignability  of  the  claim,  as  distmguished  from  the  property  converted 
(1  Selden,  844 ;  McK^  v.  Judd,  2  Kernan,  626).  If  the  assignment  bad  been 
of  the  property,  the  conversion  before  the  assignment  would  not  have  enured 
to  the  assignee  (Bovoman  v.  Eatony  24  Barb.  528 ;  Hkk»  v.  Clewland,  89  Barb. 
673) ;  and  a  demand  subsequent  to  the  assignment  would  have  been  necessary 
{Sherman  v.  Bldon,  1  Hilton,  178). 

a.  The  innocent  holder  of  the  personal  property  of  another  cannot  be  said 
to  have  converted  it,  i  «.  to  wrongftiUy  withhold  it  flrom  the  owner,  until  it 
has  been  demanded  of  him  by  the  owner  and  he  has  refused  to  deliver  it,  or 
until  by  some  act  of  his  he  has  rendered  the  demand  and  reAisal  an  idle  cere- 
mony ;  and  there  cannot  be  a  conversion  unless  by  an  act  done  with  intent  to 
convert  it  to  his  own  use  or  that  of  some  third  person,  or  unless  the  act  had 
the  effect  to  destroy  it  or  to  change  its  quality  {Fhuldei  v.  WVloughby,  8  M.  & 
W.  540;  TaUman  v.  Turek,  26  Barb.  167;  SeaviUy.  Griffith,  2  Kernan,  516). 
Where  the  taking  is  wrongful  no  demand  is  necessary  before  action  (N,  T. 
Car  Oa  Go.  v.  Bichmmd,  6  Boew.  218 ;  10  Abb.  193 ;  Masa  v.  Walker,  2  Hilton, 
586) ;.  but  where  defendant  obtained  possession  without  wrong  a  demand  is 
neceasary  (see  poBt,  Beqfiea  or  Demand),  In  FuUer  v.  Lewis  (13  How.  219; 
8  Abb.  S»8),  as  reported,  Gierke,  J.,  is  made  to  decide  that  in  an  action  for  in- 
Jurv  to  property,  the  &ct  of  a  demand  and  refusal  must  be  alleged  in  the  com- 
plaint The  report  is  very  meager,  and  does  not  state  the  form  of  the  com- 
plaint No  doubt  the  pleading  justified  the  decision;  but  the  demand  and 
refusal  are  not  the  conversion,  but  only  the  evidence  of  it  (HiU  v.  Cocdl,  1  Corns. 
524) :  unlawfully  converted,  is  a  question  of  fact  (Covell  v.  EiU,  2  Selden,  381) ; 
and  facts,  not  evidence  are  to  be  stated.  To  charge  that  defendant  "  con- 
verted and  disposed ''  of  the  property  to  his  own  use,  is  the  "  usual  form  of 
alleging  a  conversion  of  a  cliatt4l.  It  was  not  under  the  former  system,  and 
is  not  now,  necessary  to  state  the  manner  in  which  the  defendant  has  con- 
verted property  for  which  trover  is  brought,  but  the  simple  allegation  that  he 
has  done  so  is  sufficient"  The  allegation  that  the  defendant  has  converted  it 
[the  subject  of  the  action],  refers  to  some  act  by  which  the  property  could  be 
converted  {Deeker  v.  Matthetos,  2  Kernan,  824). 

.  b.  Where  a  complaint  allied,  "  that  the  defendant  took  and  converted  to 
his  own  use  one  black  horse  of  the  value  of  |175,  the  property  of  A.  P. ;  that 
afterwards  said  A«  P.  sold  and  assi^ed  said  horse  to  the  plaintiff,  of  which  the 
defendant  had  notice ;  that  plaintiff  had  demanded  possession  of  said  horse, 
which  defendant  refhsed ;  and  claimed  judgment  **  tbr  the  recovenr  of  said 
property  and  damages  for  the  detention, — ^the  defendant  demurred  (1)  That 
the  complaint  did  not  state  &cts  sufficient  to  constitute  a  cause  of  action ;  that 
the  conversion  alleged  was  before  the  assignment,  and  no  consideration  for 
the  assignment  was  alleged ;  (2}  That  several  causes  of  action  (trover  and  re- 
plevin) were  improperly  united ;  (8)  That  the  prayer  for  relief  should  have 
been  either  for  delivery  or  damages,  and  not  both  unless  the  causes  of  action 
had  been  separately  stated.  On  appeal  to  the  general  term,  it  was  held,  re- 
versing the  decision  at  special  term,  that  the  complaint  was  sufficient ;  that 
the  allegation  as  to  the  conversion  before  the  assignment,  although  needless, 
did  not  essentially  affect  the  complaint,  or  make  the  action  equivalent  to 
trover ;  that  the  complaint  would  have  been  sufficient  if  it  had  stated  the  as 
signment,  and  that  the  defendant  had  possession  of  and  wrongfhlly  detained 
the  propertv,  imd  prayed  delivery,  and  damages  for  detention.  That  there 
was  no  misjoinder  of  causes  of  action,  in  fiu;t,  no  joinder  at  alL  The  com- 
plaint  set  forth  only  one  cause  of  action,  and  demanded  only  one  kind  of 
remedy.  That  it  was  not  necessair  to  allege  any  con^deration  for  the  aasigu- 
ment  ( Vogd  v.  Bdbeock^  1  Abb.  177). 

e.  An  administrator  may  sue  in  his  own  name  for  personal  property  of  his 
intestate  converted  at  any  time  after  the  death  of  the  intestate,  even  before  the 
grant  of  the  letters  of  administration  {J3h£!don  v.  Hoy  11  How.  15). 
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a.  A  sale  and  deliTery  of  gyoda  procured  through  the  &lse  representations 
of  Uie  yendee  in  regard  to  his  solvency  and  credit,  and  asbetTveen  the  vendor 
and  vendee,  parses  no  title  to  the  vendee ;  and  the  vendor  may,  without  any 
previous  demand  and  refusal,  maintain  an  action  against  the  vendee  to  recover 
possession  of  the  ^oods ;  and  in  such  a  case  a  complaint  in  the  form  of  the  old 
declaration  in  replevin,  without  any  allegation  of  a  demand  of  the  goods  or  of 
Uie  circumstances  of  the  sale  and  delivery,  is  sufficient  (Hunter  v.  Hudson  River 
Iron  and  Machine  Co.y  20  Barb.  500).  If  the  goods  had  passed  into  the  hands 
of  an  innocent  and  bona-fide  purchaser,  then  oefore  an  action  would  lie  fur  the 
recovery  of  the  goods  from  him,  perhaps  a  previous  demand  and  refusal  might 
be  necessary,  (id)  But  although  the  vendor  mayy  in  an  action  to  recover 
such  goods,  complain  in  the  form  used  in  replevin,  yet  the  defendant  may  move 
to  have  such  a  complaint  made  definite  and  certain,  by  stating  the  &cts  out 
of  which  the  cause  of  action  arose.    (Id,    See  ante,  p.  222  a,  h.) 

h.  If  the  plaintiff,  instead  of  complaining  in  the  general  form  as  used  in  re- 

E levin,  undertakes  to  state  the  facts  out  of  which  the  cause  of  action  arose, 
e  must  show  not  only  that  the  defendant  was  insolvent  at  the  time  of  the 
purchase,  but  that  the  defendants  knew  of  such  insolvency  (id. ;  McCracken  v. 
ChohDcU,  4  Belden,  133) ;  nor  will  the  fact  that  the  vendee  knew  of  his  in- 
solvency at  the  time  of  the  purchase,  be  alone  sufficient  to  vitiate  the  sale ; 
it  must  also  be  show/i  either  that  the  vendor  was  induced  to  part  with  his 
goods  by  the  faise  representations  of  the  vendee  as  to  his  solvency,  or  that 
the  vendee,  remaining  silent  as  to  his  condition,  got  possession  of  the  goods 
without  any  intention  to  pay  for  them  (Buckley  v.  ArtcheTy  21  Barb.  585). 

^.  In  an  action  to  recover  damages  for  the  detention  of  personal  property, 
it  is  not  necessary  to  set  forth  the  plaintiff's  title  in  the  complaint  otherwise 
than  by  a  general  averment  of  ownersliip ;  and  under  such  an  averment  if 
controverted,  the  plaintiff  may  give  evidence  of  the  manner  in  which  he  ac- 
quired title  (Heine  v.  Anderson^  2  Duer,  318).  The  complaint  should  show  a 
wrongful  taking,  and  that  is  sufficiently  shown  by  an  allegation  that  the  de- 
fendant took  the  property  of  the  plaintiff  and  unjustly  detained  it  Such  an 
allegation  imports  a  tortious  taking  (ChUde  v.  Hari^  7  Barb.  870).  The  com- 
plaint must  also  allege  that  the  property  is  the  property  of  the  plaintiff,  and 
this  should  be  done  by  a  direct  and  traversable  averment,  and  not  by  allecar 
tious  of  the  evidence  of  ownership.  It  is  not  sufficient  to  allege  that  tne 
plaintiff  is  entitled  to  the  possession  of  the  goods,  and  that  thev  are  the  pro- 
perty of  him,  the  plaintiff,  by  virtue  cf  attachments  duly  issued  by  justices  of 
the  peace,  and  delivered  to  the  plaintiff  as  a  constable,  to  be  executed  ( Van" 
dtnhurgh  v.  Van  Vaik&nburg,  8  Barb.  217;  Band  v.  Mitchell,  8  Barb.  804;  see, 
however,  Kmam  v.  RoberUy  6  Bosw.  154).  An  sdlegation  that  the  plaintiff 
**  was  the  owner  and  entitled  to  the  immediate  possession  of  the  goods,"  was 
held  to  be  an  allegation  of  &ct ;  and  the  court  said, "  The  case  is  not  analo^us 
to  those  in  which  the  averment  of  ownership  is  a  mere  conclusion  of  law  from 
the  &ct8  previously  stated.  The  averment  here  is  not  a  conclusion  of  law, 
for  no  fiM:ts  are  stated  from  which  such  a  conclusion  would  follow.  It  is  not 
a  conclusion  of  law,  but  affirmative  of  a  fact  (Davis  v.  Hoppoek,  6  Duer.  256). 
And  in  an  action  to  recover  real  property,  it  was  held  that  an  allegation  that 
"  plaintiff  is  the  ovmer,"  was  an  allegation  of  fact  (WaUer  v.  LodhDood,  28 
Barb.  283). 

d  Under  a  complaint  for  taking  and  detaining  personal  property,  a  plaintiff 
cannot  enforce  a  specific  lien  upon  property  (OtUs  v.  8iU^  8  Barb.  108 ;  and  see 
Baker  Hoag,  8  Selden,  557). 

&  A  declaration  In  replevin  in  the  cepit,  had  to  show  a  wrongfhl  taking ; 
but  it  was  sufficient  to  allege  that  the  defendant  took  the  property  of  me 
plaintiff  and  unjustly  detains  the  same.  Such  an  allegation  imports  a  tortious 
taking  (ChUde  v.  Hart,  7  Barb.  870). 

/.  In  an  action  for  levying  upon  property  exempt  from  execution,  it  is  not 
necessary  to  all^  in  the  complaint  that  the  property  was  exempt  from  execu- 
tion (Steeene  v.  &merindyke,  4  £.  D.  Smith,  418). 

ff.  Where  the  complaint  in  an  action  to  recover  the  possession  of  personal 


240  COMPLAINT.  [§  142,  subd.  3. 

property,  alleged  the  value  of  the  proper^  to  be  **  about  $130/*  which  allega* 
tion  was  not  controyerted  by  the  answer,  held  that  the  defendant  might  aho^»r 
the  true  value  of  the  property  ( Woodruff  y.  Cook,  25  Barb.  605). 

a.  Public  officer.— «In  an  action  by  an  officer  of  a  foreign  corporation  in  his 
own  name,  on  a  bill  or  note,  the  property  of  such  corporation,  the  complaint, 
should  state  the  existence  and  terms  of  the  foreign  law  under  which  the  cor- 
poration was  organized,  and  which  authorizes  the  plaintiff  to  sue  in  its  be- 
half (Myers  v.  Machado,  14  How.  149 ;  6  Abb.  198).  Thus  where,  in  such  a 
case,  ^e  complaint  alleged  that  the  plaintiff  was  a  public  officer  of  a  certain 
banking  company,  duly  created  by  the  laws  of  Great  Britain,  and  as  such 
was  **  (hdy  authorized  to  commence  an  action  on  behalf  of  said  bank,  and 
that  the  action  was  for  the  benefit  and  on  behalf  of  said  bank,  on  iemurrer  for 
defect  of  parties,  it  was  held  that  the  averment  that  the  plaintiff  was  "  duly 
authorized*'  was  not  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  and 
that  the  compliant  was  also  defective  in  not  setting  forth  the  existence  and 
terms  of  the  statute  under  which  the  bank  was  organized,  and  which  gave  the 
plaintiff  authority  to  sue  (Id, ;  see  Oommianonen  of  Highwayi^ 

h.  Complamt  in  action  to  try  the  right  to  an  office  (The  PeopU  v.  Ryder ^  16 
Barb.  870^ 

c.  Railroad  act.— In  an  action  under  the  railroad  act  of  1850,  against  a 
stock-holder  to  recover  for  services  performed  for  the  railroad  company,  the 
complaint  must  show  that  the  services  were  rendered  by  a  laborer  or  mrvarU 
to  the  company  (Boutwell  v.  Townaendy  37  Barb.  205). 

J.  Complaint  against  railroad  company  under  section  53  of  the  General 
Rail  Road  Act  (HempOead  v.  N,  7.  Central  RR  Oo.,2S  Barb.  486). 

See  Actions  given  by  statute. 

/.  Railway  mortgage. — Requisite  of  a  complaint  in  an  action  by  a  trus- 
tee respecting  the  trust  fund  arising  under  a  luilway  mortgage  (Ooe  v.  BecJa- 
with,  10  Abb.  296). 

g.  Recognisance. — ^The  complaint  need  not  set  out  the  facts  which  show 
the  officer  had  Jurisdiction  (Ghamptain  v.  The  People,  2  Corns.  83;  The  People 
V.  MiSde,  5  Barb.  511 ;  The  Bsople  v.  Kane,  4  Denio,  530) ;  nor  the  order  direct- 
ing the  prosecution  of  the  recognizance  (The  People  v.  Blankman,  17  Wend. 
252).  If  the  recognizance  was  taken  out  of  court,  the  complaint  should  allege 
that  it  was  filed  and  recorded  in  court  (The  Peopie  v.  Van  Eppa,  4  Wend.  887) ; 
but  this  requirement  is  satisfied  by  a  reference  to  the  reconiizance  as  a  re- 
cord (The  People  v.  Huggine,  10  Wend.  464).  It  seems  it  shomd  be  alleged  that 
the  defendant  s  default  for  not  appearing  was  entered  of  record,  and  that  the 
bail  did  not  produce  him ;  but  these  particulars  are  imported  in  an  averment 
ibat  the  principal,  though  called,  did  not  appear.  (Id,) 

K  By  Gtoneca  Nation  of  Indiana. — ^An  action  brought  by  the  Seneca  Na> 
tion  of  Indians  in  their  own  name,  upon  a  promissory  note  given  and  made 
payable  to  them,  may  be  sustained ;  and  it  is  not  necessary  that  they  should 
aver  their  act  of  ificorporation,  or  their  authority  to  sue  in  courts  of  this  State 
(The  Seneca  J^ation  of  Indians  v.  Tyler,  14  How.  109). 

i.  To  set  aside  fraudolent  deed— In  a  complaint  to  set  aside  a  fraudulent 
deed,  it  is  sufficient  to  charge  that  the  assignment  was  made  to  hinder,  de- 
fhiud  and  delay  the  creditors  of  the  assignor,  and  that  it  is  therefore  fraudu- 
lent and  void;  it  need  not  point  out  the  particular  features  or  clauses  of  the 
deed  which  are  objected  to  (Jessiip  v.  Ilttlse,  29  Barb.  589).     Where  a  com- 

§laint  alleged  that  on,  &c,  F.  was  owner  of  certain  real  estate,  that  on  that 
ay  the  plaintiff  commenced  an  action  a^^st  him  for  debt,  and  sued  out  an 
attachment  against  his  property,  as  an  absconding  debtor,  and  delivered  same 
to  the  sheriff,  who  attached  the  real  estate  of  F. ;  that  plaintiff  obtained  a  judg- 
ment in  said  action,  docketed  the  same,  issued  execution  thereon,  on,  &c ; 
that  sheriff  satisfied  a  portion  of  the  judgment  out  of  the  personal  property  of 
F. ;  that  on,  <&c.  (a  day  prior  to  the  issuing  the  attachment),  F.  assigned  all  hia 
property  to  the  defendant,  who,  under  such  assitnmient,  claimed  to  hold 
same ;  that  such  assignment  was  fraudulent  and  void,  and  made  with  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  F.,  and  particularly  the  plaintiff;  and 
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prayed  jadgment  that  the  asdignment  should  be  set  aside,—- held  that  it  did  not 
state  fiicts  sufficient  to  constitute  a  cause  of  action  ( WUson  v.  Fonyihy  24  Barb. 
106 ;  and  see  Am&r,  Ex,  Bank  y.  Webb,  15  How.  198). 

a.  Where  an  application  is  made  to  the  discretionary  power  of  a  court  of 
ejiuity,  as  for  the  deliyering  up  and  cancelling  a  written  instrument,  the  special 
circumstances  that  alone  justuy  the  exercise  of  such  a  power  must  be  set  forth 
in  the  complaint,  since  these  are  emphatically  the  facts  which  constitute  the 
cause  of  action  (Fidi  y.  HoBnvok,  14  How.  104 ;  3  Abb.  877). 

b.  In  an  action  to  set  aside  an  assignment  for  fhiud  appearing  on  its  face, 
the  complaint  is  sufficiently  definite  and  certain  if  it  states  the  circumstances 
under  which  the  assignment  was  made,  sets  forth  the  assignment,  and  alleges- 
that  it  is  Iraudulent  and  yoid  on  its  &ce.  The  reasons  why  it  is- deemed'  yoid 
need  not  be  stated  (HcuHngs  y.  Thur$ton,  10  Abb.  418). 

e.  To  set  aside  Judgment — ^Requisites  of  a  complaint  in  action  to  set  asids. 
a  judgment  {Bdmel  y.  Orimmty  10  Abb.  150). 

d  Against  shareholders. — ^As  to  complaint  in  actions  by  creditors  of  man- 
ufacturing corporations  in  the  county  of  Herkimer,  see  Herkimer  Ch,  Bank  r. 
fwrman^  17  Barb.  116 ;  WaUoer  y.  Grain,  id,  119. 

e.  In  an  action  against  ten  persons  as  members  of  a  joint  stock  company,, 
the  complaint  ayeired  that  defendants  were  all  shareholders  in  said  company 
during  the  year  1857,  that  while  they  were  such  shareholders  the  company  be- 
came mdebtcd  to  plaintiff,  for  goods  sold  to  the  company,  to  the  amount  of 
$163,  and  an  action  was  commenced  on  such  demand  against  such  company 
by  seryice  of  a  summons  on  its  president,  and  judgment  obtained  for  $178 
damages  and  costs,  and  execution  issued  and  returned  unsatisfied,--on  de- 
murrer held  sufficient  (Witherhead  y.  Alien,  28  Barb.  661). 

/  Sheriffl — Form  of  complaint  against  a  late  sheriff  for  not  deliyering  exe- 
cution debtor  in  his  custody  oyer  to  his  successor  (French  y.  WiUett,  10  Abb.. 
99 ;  4  Bosw.  649) ;  for  an  escape  (MeCreary  y.  WtUett,  4  Bosw.  463 ;  Beniek  y:. 
Oner,  4  Bosw.  384). 

g.  In  an  action  for  not  executing  process,  complaint  need  not  state  all  the 
steps  in  the  action ;  it  will  be  sufficient  if  it  states  enough  to  show  jurisdiction 
to  issue  process,  and  then  allege  that  the  process  was  duly  issued  (French  y.. 
WiSeU,  10  Abb.  99). 

A.  Form  of  complidnt  1^  sheriff  to  recoyer  property  leyied  upon  by  attach- 
ment (KeSff  y.  Bretmng,  82  Barb.  601 ;  aff'd  33  Barb.  123). 

i.  In  an  action  b^  a  sheriff,  the  complaint  need  not  set  forth  the  time  and 
circumstances  of  his  election  or  induction  into  office  (KeUy  y.  BreuHng,  88- 
Barb.  123,  aff'g  32  Barb.  601). 

j.  Specific  perfonmanoe. — ^The  complaint  in  an  action  for  specific  per- 
formance of  a  contract  for  the  sale  and  purchase  of  land,  need  not  supply  the 
drcumstances  which  will  furnish  materials  and  guidance  for  drawing  a  decree 
or  judgment  directing  a  oonyeyanoe  with  a  definite  description,  so  that  an 
officer  may  go  upon  the  ground  and  select  the  farm.  Such  a  degree  of  cer- 
tainty is  not  necessary  {HUJiarde  y.  Edick,  17  Barb.  261). 

k.  Stakeholder. — Form  of  complaint  against  a  stakeholder  to  recoyer  de- 
poeit  on  an  illegal  wager  {pMaJtky  y.  Beeee,  6  Barb.  658). 

I.  Stock  broker. — ^In  an  action  a^inst  stock  brokers  for  damages  for  sell- 
ing pltuntiff's  stock  in  yiolation  of  his  instructions,  the  complaint  otherwise 
siAdent,  need  not  allege  a  demand  on  defendants  and  a  tender  of  the  amoont 
due  them  {Qlarhe  y.  Meige,  22  How.  340 ;  13  Abb.  467,  rey's'g  21  How.  187  and 
12  Abb.  267). 

m.  Against  or  by  stockholders  of  corporations. — In  an  action  against  a 
stock  holder  of  a  corporation  formed  imder  the  statute  for  the  formation  of 
corporations  for  manufacturing,  &c.,  purposes  (Laws  of  1848,  ch.  40),  founded 
on  a  judgment  recoyered  against  such  corporation,  it  is  sufficient  for  the  com- 
plaint to  iillege  the  recoyery  of  such  judgment  without  any  reference  to  the 
consideration  and  circumstances  of  the  original  Indebtedness  {^FeMam  y, 
AmtA,  9  How.  436). 

16 
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a.  Complaint  against  stockholder  of  incorporated  company  for  debt  of  com- 
pany, need  not  aver  insolvency  of  corporation,  except  in  cases  were  Uie  liabil- 
ity depends  on  such  insolvency  {Perkina  v.  CAurc^,  81  Barb.  84)l 

b.  Complaint  against  stockholders  onder  laws  of  1848,  eh.  40  (Chamb&n  y. 
iMm,  16  Abb.  483). 

e.  In  an  action  against  a  tmstee  of  a  moneyed  corporation  to  chaise  hhc 
personally  with  a  debt  of  the  corporation,  the  complaint  is  demurrable  if  It 
appears  on  its  face  that  the  wrongful  acts  of  the  defendant  were  committed 
before  the  indebtedness  arose  {O^n  v.  BoUo^  18  Abb.  800). 

d  In  an  action  to  charge  stockholders  personally  with  tJie  debts  of  their  cop> 
poration,  under  a  charter  which  provides  that  the  stockholders  shall  be  UaMe, 
etCy  until  the  amount  of  capital  stock  has  been  paid  in,  the  Complaint  must 
show  the  defendants  were  stockholders  dnrixiK  the  time  the  debts  sued  on 
were  incurred  (Jbun^  v.  N.  Y,  A  Liverpool  Seamthip  Co.,  10  Abb.  ^ ;  15 
Abb.  70  ;  see  Bouse  y.  Cooper,  16  How.  204). 

e.  A  complaint  by  certain  stockholders  in  a  corporation,  on  behalf  of  them- 
selves and  tne  other  stockholders,  against  a  former  afent  of  the  corporation 
for  misapplication  of  funds  of  the  corporation  receivea  by  him,  should  allege 
that  the  corporation  by  its  officers  had  refbsed  to  sue.  A  demurrer  to  a  com- 
plaint for  want  of  such  an  allegation,  was  sustained  {VanderbUt  y.  Oarriaon^  8 
Abb.  861) ;  See,  SharehMere. 

f.  Rent — ^In  an  action  for  rent  due  where  there  is  a  lease  under  seal,  the 
pkdntiff  may  elect  to  sue  on  the  covenant,  and  thereby  make  tixe  covenant  his 
cause  of  action,  or  he  may  sue  for  the  subsequent  use  and  occupation,  and 
make  that  his  cause  of  action  {Ten  Eyck  y.  HoughiaUng,  12  How.  523). 

g.  The  complaint  in  an  action  by  the  landlord  against  an  assignee  of  the 
lease,  was  held  good  on  demurrer,  although  it  did  not  aver  that  the  rent  was 
unpaid  at  the  commencement  of  the  action,  but  merely  that,  althouffh  fre- 

2uently  requested,  the  assignee  had  revised  to  pay  {MoUman  y.  De  dray^  6 
Lbb.  79). 

K  A  covenant  for  payment  of  rent  runs  with  the  land.  Where,  in  an  action 
for  rent,  the  complaint  alleged  that  the  grantor  and  covenantee,  V.  R,  died  on, 
&C.,  seized  of  the  rent  in  question ;  that  by  his  will  he  devised  the  rent  to  W. ; 
whereupon  and  whereby  he  became  seized  of  the  rent ;  and  that  on,  &&,  W. 
conveyed  said  rent  to  A.  W.  and  others,  and  the  latter  conveyed  it  and  i^l  ar- 
rears thereof  to  the  plaintiff:  held  sufficient,  not  only  to  show  that  the  plain- 
tiff was  entitled  as  an  assignee  of  a  chose  in  action,  to  sue  for  the  rent  due  and 
unpaid  at  the  time  of  the  assignment  to  him,  but  that  he  was  also  Uie  assignee 
of  the  covenant  for  the  payment  of  the  rent  subsequently  accruing.  The  com- 
plaint in  such  a  case  need  not  allege  that  after  the  plaintiff  became  assignee  of 
the  rent,  he  continued  to  be  the  owner  until  the  action  was  commenc^  In 
the  absence  of  any  allegation  to  the  contrair,  this  is  a  legal  presumption,  and 
need  not  be  alleged  or  proved  ( Van  Bennedaer  v.  Bonested,  24  Barb.  866)l  In 
an  action  for  rent  against  an  assignee  of  a  portion  of  the  demised  premises, 
the  owners  of  the  other  portions  of  the  lot  need  not  be  made  parties.  After  a 
partition,  each  owner  becomes  severally  and  independently  liable  for  his  pro- 
portionate share  of  the  rent    (Id.) 

f .  In  a  complaint  against  an  aa^gnee  of  a  lease,  it  is  not  necessary  to  show 
Tuno  he  became  such  assignee  (Norton  y.  VuUee,  1  Hall,  884). 

/  See  Oovencmt,  Uee  and  OeeupaHon, 

k.  Undertaking.  See  Bond— In  an  action  on  an  undertaking  given  to  dis- 
charge an  attachment  issuing  out  of  a  court  of  general  lurisdicuon,  it  is  not 
necessary  to  allege  that  the  court  had  Jurisdiction  to  issue  the  attachment 
All  that  need  be  allj^ed  is  the  pending  of  a  suit  (Chruyt  v.  PkHUpe,  16  How. 
120;  7  Abb.  206).  The  same  was  hela  in  an  action  on  a  bond  given  on  the 
granting  of  an  injunction  (Loomis  v.  Brown,  16  Barb.  825). 

I  In  an  action  against  the  sureties  in  an  undertaking  given  by  th^  defend- 
ant for  the  return  of  specific  personal  property,  it  is  not  necessary  to  allege  the 
issuing  an  execution  agahist  the  original  defendant  (Slack  y.  Secihf  1  Abb.  881 ; 
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4  K  D.  Smith,  95;  aff'd  Co*t  App's,  June,  1860 ;  and  see  Mfrange  r.  Mudge^  0 
Abb.  243 ;  Limngttan  ▼.  Hammer^  7  Bosw.  671). 

Ow  In  an  action  on  an  undertaking  given  by  a  defendant  in  a  proceeding 
of  claim  and  deliveiT,  the  complaint  must  state  that  the  property  was  de- 
livered to  the  defendant  (Nkkeraon  y.  Chatterton^  7  Cal.  568).  And  in  an 
action  bj  an  assignee  of  an  undertaking  in  such  a  proceeding,  it  is  sufficient 
ibr  the  plaintiff,  by  way  of  showing  his  title,  to  allege  that  the  undertaking 
was  duly  assigned  to  mm,  without  alleging  that  the  judgment  in  the  action 
was  also  assigned  (Morange  y.  Mudffe,  6  Abb.  243).  If  the  undertaking  is  made 
to  the  pliUntiff,  no  assignment  is  necessary  (Decker  v.  Andenony  89  Barb.  846). 

b.  In  an  action  on  an  undertaking,  given  on  the  issuance  of  an  injunction,  it 
is  a  sufficient  statement  of  the  nature  of  the  action,  the  manner  of  its  com- 
mencement, place  of  trial,  jurisdiction  of  the  court,  &c.,  to  allege  that  an  in- 
junction was  granted  in  the  action,  by  a  justice  of  the  court,  and  that  issues 
were  joined  in  the  action,  and  judgment  rendered  thereon  (Lotnnu  v.  Brown^ 
16  Barb.  825). 

A  In  an  action  on  an  nndertaking  on  appeal  in  the  usual  form,  it  is  not  ne- 
cessary in  the  complant  to  all^e  any  notice  of  affirmance  or  demand  of  pa3rment 
of  the  judgment.    The  action  is  a  demand  {Eeebner  y.  Totonsendj  8  Abb.  284). 

d.  To  sustain  such  an  action  it  is  not  necessary  that  any  execution  should 
have  issued  on  the  judgment  affirmed.  The  undertaking  is  forfeited,  and  the 
liability  of  the  sureties  fixed,  as  soon  as  the  judgment  of  affirmance  is  ren- 
dered and  the  debtor  makes  default  in  its  payment  (Wood  y.  Derriek»on,  1  Hil- 
ton, 410). 

e.  Where  in  an  action  on  an  undertaking  the  complaint,  alleges  that  upon 
the  appeal  to  the  court  of  appeals  the  defendants  made  and  filed  with  the  clerk 
of  the  court,  for  the'  use  of  the  plaintliis,  the  undertaking  in  question,  and  also, 
that  the  appeal  has  been  prosecuted  to  a  final  determination  in  the  court  of 
appeals, — ^it  states  a  sufficient  consideration  to  make  the  undertaking  obliga- 
tory upon  the  defendants:  The  complaint  need  not  allege  that  the  undertak- 
Sng  was  accompanied  by  the  affidavits  of  the  sureties,  that  th^  were  worth 
double  the  sum  specified  therein  (Gibbons  v.  BerJiardy  8  Bosw.  6^. 

/.  ITse  and  Occupation.— [Tho^aterial  allegations  are,  (1)  occupation  by 
defendant ;  (2)  by  permission  of  plauitiff.]  The  statute  giving  an  action  for 
use  and  occupation,  applies  only  to  the  case  of  a  demise,  o/Sual  or  iwMed 
{Qmith  v.  Stewart,  6  Johns.  46;  Osgood  y.  Dewey,  13  id.  240;  Bancroft  y.  Ward- 
tM0,  id.  489).  The  action  lies  a^inst  a  lessee  by  deed,  holding  over  after  the 
expiration  of  his  term  (Abed  y^MadeUffy  18  id.  297).  But  not  against  a  tenant 
holding  over,  against  whom  summary  proceedings  are  commenced  immedi- 
ately on  the  expiration  of  the  term,  and  he  ejected  (Bradahaw  y.  Fect^iereUme- 
hough,  1  Wend.  184). 

g.  The  action  will  not  lie  where  there  has  been  no  occupation,  aatuai  or  eon- 
structiDe  (Wood  v.  WOeox,  1  Denio,  87 ;  Oleoes  v.  WilUmghby,  7  Hill,  88 ;  Gloter 
v.  Wikon,  2  Barb.  264 ;  CrosieeU  y.  Cfrane,  7  id.  191 ;  Beadi  v.  Oray,  2  Denio, 
84).  An  occupation  the  defendant  might  have  had  if  he  had  not  voluntarily  ab- 
stained from  it,  is  sufficient  to  support  the  action  (WesUake  v.  Degraw,  25 
Wend.  669). 

h.  In  an  action  for  use  and  occupation,  the  complaint  need  not  aver  how  the 
re1atk>n  of  landlord  and  tenant  arose  between  the  parties  ( Watere  y.  Clarky  22 
How.  104). 

i.  A  complaint  which  omits  to  alle^  the  period  of  occupation,  the  rate  of 
rent,  and  the  time  for  which  the  rent  is  in  arrear,  may  be  indefinite  and  un- 
certain, but  is  not  demurrable.  (Id.)  A  complaint  as  follows :  "  The  com- 
plaint of  the  plaintiff  shows  that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $900  and  interest  thereon,  from  and  after  the  16th  day  of  May, 
1847,  for  the  use  and  occupation  of  certain  lands  and  tenements  [describing 
them],  being  the  property  of  the  plaintiff,  for  and  during  the  following  years 
[describing  theraT,  for  which  the  plaintiff  claims  the  said  sum  of  $800,  with  in- 
terest as  aioresaia,  for  which  principal  money  and  interest  the  plaintiff  de 
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mands  judgment,  was  held  not  to  state  facts  sufficient  to  constitute  a  cause  of 
action ;  that  it  did  not  show  any  relation  of  landlord  and  tenant,  and  none 
could  be  presumed  from  the  &ct8  stated  (HaU  v.  Sauthrmiyd,  15  Barb.  82 ;  Hurd 
T.  Miller,  2  Hilton,  640).  An  averment  that  defendant  occupied  plaintiffs 
land,  without  saying  it  was  by  the  plaintifiTs  permission,  is  no  more  sufficient 
than  to  say,  the  plamtiff  performed  work  for  defendant,  without  saying  it  was 
done  at  his  request  {Bradley  v.  Davenpori,  4  Conn.  R  4J.  No  express  promise 
is  alleged,  and  no  &ct  alleged  from  which  one  may  be  miplied.    {Id.) 

a.  A  husband,  after  his  wife's  death,  might  maintain  an  action  for  use  and 
occupation  of  the  wife's  real  estate,  by  the  permission  of  the  plaintiff  and  his 
wife  during  coverture  {Janes  v.  Patterson,  11  Barb.  572). 

h.  Where  a  plaintiff  becomes  the  grantee  and  owner  of  premises  at  the  time 
occupied  by  the  defendants  under  an  unsealed  and  unexpired  lease,  at  a  speci- 
fied sum  per  annum,  and  becomes  such  owner,  and  assignee  of  such  lease,  with 
the  assent  of  such  tenants,  and  they  continue  to  occupy  the  premises  after 
notice  of  such  fiicts,  and  that  the  plaintiff  is  their  landlord,  and  without  objec- 
tion, the  plaintiff  can  recover  for  subseauently-accruing  rent,  on  a  complaint 
which  merely  states  that  he  is  owner  oi  the  premises,  and  that  the  defendants 
occupied  them  at  their  request  and  by  his  permission,  and  that  the  use  of 
them  is  worth  ^284  14  But  he  can  only  recover  at  the  rate  specified  in  the 
lease  under  which  the  defendants  entered  {Peckham  v.  Leary,  6  Duer,  494). 

c.  Where  a  plaintiff  in  an  action  against  a  lessee  and  his  surety  declares  gen- 
erally for  use  and  occupation,  the  defence  being  a  g^eral  denial,  and  the 
plaintiff  on  the  trial  introduces  the  lease  and  guarantee  in  evidence,  the  defend- 
ants may  then  avail  themselves  of  the  misjoinder.  The  objection  could  not  be 
raised  until  the  plaintiff  put  the  instruments  in  evidence  {Phcden  v.  Dingee,  4 
£.  D.  Smith,  879).  [Query — Was  there  more  than  a  failure  of  proof  against 
the  surety,  and  should  not  the  plaintiff  have  had  judgment  against  the  lessee  ? 
6ee  in  note  to  §  274,  post,  1  Eeman,  801 ;  see  ante^  p.  181  e.] 

See  Bent. 

d.  Work  and  servicea. — ^If  one  person  render  services  for  another,  without 
his  request  or  consent  and  against  his  will,  he  cannot  recover  therefor  (G»U:»nj 
V.  Parker,  21  Barb.  275) ;  and  therefore  on  complaining  upon  an  indebtedness 
for  past  service,  it  is  necessary  to  aver  that  the  service  was  performed  upon 
request,  otherwise  from  all  that  would  appear  upon  the  record  the  service  may 
have  been  a  voluntary  courtesy  {Oomstock  v.  Smtth,  7  Johns.  87;  6  Wend.  647). 
Such  averment  of  request  may  be  sustained  by  evidence  of  facts  fi*om  which  a 
request  may  be  implied  {Ingraham  v.  Gilbert,  20  Barb.  152).  A  tfubsequent  im- 
plied promise  is  equivalent  to  a  previous  request    {Id.) 

e.  Where  a  complaint  alleged  an  indebtedness  by  the  defendant  to  the  plain- 
tiff, for  work,  labor,  and  services  of  the  plaintiff  for  the  defendant,  and  for  the 
materials,  &c.,  supplied  by  the  plaintiff  in  and  about  such  work,  as  follows : 
$425  for  the  balance  due  to  him  on  a  contract  between  them  dated,  &c  [de- 
scribing it],  and  $162  for  extra  work  and  services  not  included  in  said  con- 
tract, and  performed  by  plaintiff  in  and  about,  &c.,  the  court  said,  the  com- 
plaint was  grossly  defective  in  not  setting  out  the  facts  upon  which  the  alleged 
balance  arose  {Brown  v.  CoUe,  1  £.  D.  Smith,  267). 

/.  A  complaint  which  alleged  that  the  defendant  was  indebted  to  the  plain- 
tiff for  services  for  the  defendant  by  the  plaintiff  done  and  bestowed  as  the 
attorney  of  the  defendant,  and  at  his  request,  and  for  money  paid  out  and  ex- 
pended for  the  defendant  at  his  request,  previous  to  January,  1852,  was  held 
sufficient  after  judgment  {Beekman  v.  Plainer,  15  Barb.  550).  Probably  it  wiis 
not  sufficiently  definite ;  ror  a  complaint  which  alleged  that  the  plamlitt'  at 
the  defendant  s  request  rendered  other  services  as  agent,  for  which  he  is  en 
titled  to  have  as  a  fair  reward  $50.  also  for  work,  lalK>r  and  services  done  and 
materials  fiirnished  by  the  plaintiff  for  the  defendants,  was  held  to  be  indefi- 
nite and  uncertain  (Cheatxyrough  v.  N.  T.  db  Erie  R.  R  Qo.y  26  Barb.  9;  18 
How.  557). 

g.  Where  a  daim  was  for  the  construction  and  delivery  of  patterns  for  a  gas 
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meter,  made  and  delivered  for  a  fixed  som,— it  was  held  that  the  complamt 
was  properly  framed  as  for  work,  labor  and  materials.    *'  The  plaintiff  mider 
took  to  do  work  and  furnish  materials  necessary  when  he  midertook  to  mak 
and  deliver  the  patterns.    The  compensation  being  fixed  at  a  gross  sum,  dia 
not  alt^  the  chum"  {Prinee  v.  Dawn,  2  E.  D.  Smitti,  625). 

<L  One  who  rendered  services  in  the  supposed  relation  of  lawfal  wife,  can- 
not, on  discovering  that  the  marriage  was  void,  recover  on  an  implied  pro- 
mise to  pay  for  them  (Orop9^  v.  Sweeney,  7  Abb.  129 ;  27  Barb.  810). 

h.  Where  in  an  action  to  recover  the  price  agreed  to  be  paid  for  the  buildin/r 
a  school-house,  a  complaint  which  alleges,  that  the  plaintiff  had  performed  au 
the  work  and  labor  or  building  and  completing  the  school-house,  and  had  fill- 
filled  all  the  conditions  of  the  contract  in  every  respect,  except  wherein  the 
Mome  were  (tflerwards  waioed  and  altered  by  the  d^reetion^  eoneent  or  negUgenee 
and  fai\dt  ^  the  defendants,  is  too  indefinite  and  held  insufficient  on  demurrer, 
{/Sam  V.  hmon,  17  Barb.  481). 

c  Where  a  plaintiff  seeks  to  recover  for  work  and  labor  i>erformed  under  a 
written  contract,  containing  special  provisions,  the  performance  of  which  as 
conditions  precedent,  he  is  bound  to  prove,  the  contract  or  its  substance  must 
be  stated  in  the  ooniplaint,  and  a  compliance  with  its  conditions  be  distinctiy 
averred  {Adame  v.  Mayor  of  N,  F.,  4  Duer,  295 ;  see  however,  Hodey  v.  BIom, 
26  How.  97). 

dL  Where  the  complaint  alleged  that  plaintifb,  before  and  at,  &c ,  were  nart- 
ners  and  stockholders  at,  &c,  and  that  they  reasonably  deserve  to  have  from 
defendant,  for  their  services  as  such  stock-brokers  in  making  *  •  *  other 
purchases  and  sales  of  stock  which  they  were  emploved  by  defendant  to 
nu^e,  and  which  they  made  as  his  brokers,  the  sum  of  $115,  or  thereabouts ; 
and  that  defendant  has  not  paid  said  commission,  or  anv  part  thereof,  to  plain- 
tifi,  the  court  said,  that  the  plaintiff  were  employed  by  the  defendant  to 
make  purchases  and  sales  of  stock ;  that  they  made  such  purchases  and  sales 
as  his  brokers;  and  that  thev  deserve  to  have,  for  their  services  therein,  the 
sum  of  $115,  and  that  the  defendant  had  not  paid  them, — "  we  cannot  say 
there  are  not  facts  enough  stated  to  entitle  the  j^laintiffs  to  recover.  *  *  * 
Ko  doubt  the  compliunt  is  greatly  deficient  in  particulars  which,  upon  a 
proper  motion,  the  plaintifb  would  be  required  to  supply ''  (Merwin  v.  EamU- 
ton,  6  Duer,  258). 

«.  Under  a  complaint  for  services  generally,  plaintiff  cannot  recover  for  ser- 
vices under  a  special  contract ;  to  recover  for  such  services  he  must  set  forth 
the  contract  and  the  partial  performance  {Atkinson  v.  OoiUns,  9  Abb.  858). 

/.  A  complaint  for  work  and  materials  should  state  the  kind  of  work  and 
materials,  and  the  time  when  done  and  supplied ;  and  where  a  complaint 
alleged  that  plaintiff  had  rendered  services  for  defendant  and  fttmished  ma- 
terials therefor,  at  the  times,  about  the  matters,  and  at  the  prices  "  specified 
in  an  account  alreadv  delivered  to  the  defendant,"  to  which  account  plaintiff 
prays  leave  to  refer,  but  no  copy  of  such  account  was  annexed  to  or  inserted 
m  the  complaint ;  held  that  the  complaint  was  indefinite  and  uncertain,  as  to 
the  nature  of  the  services  and  materials,  and  the  time  at  which  they  were 
rendered  and  supplied  {Fhrey  v.  Lee,  10  Abb.  148). 

See  note  to  section  162,  post. 

a  In  an  action  for  a  wrongfiil  dismissal,  an  alle^tion  of  readiness  and 
willingness  to  serve  is  sufficient  without  any  allegation  of  an  offer  to  serve 
IWaOaee  v.  Warren,  18 Law  Jour.  R  449  Ex. ;  7  DowL  &  L.  60;  4  Ex.  864). 

Some  miscellaneous  rules, 

h.  Knowledge  in  defendant  (scienter). — Scienter  is  the  rist  of  the  follow- 
ing actions :  For  keeping  mischievous  animals  CHwrnas  v.  Morgan,  2  Gr.  M.  & 
R  496 ;  4  DowL  228 ;  Vrocman  v.  Latoyer,  18  Johns.  889 ;  Van  LewoenY.  Lyke, 
1  Corns.  515 ;  Fair^ild  v.  BenUey,  80  Barb.  147) ;  for  fidsely  representing  a  per- 
son as  fit  to  be  trusted  ( Upton  v.  VaU,  6  Johns.  181 ;  BiisseU  v.  Clark,  7  Cranch, 
92;  Armdrong  v.  Tuffls,  6  Barb.  482) ;  against  municipal  corporation,  for  area 
in  sidewalk  being  defective  (MeOinity  v.  Itayor  of  Js,  F..  5  Duer,  674) ;  for 
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enticing  away  or  harborine  &  wife  or  seryant  (Peake,  Cas.  N.  P.  65 ;  WiUia, 
677 ;  21  Barb.  699);  in  malteious  proeecation,  that  court  had  no  Jorisdiction  (9 
Wils.  902) ;  against  sheriff,  for  remoying  goods  without  paying  rent  (7  Prioe, 
666) ;  in  an  action  against  the  continuance  of  a  private  nuisance  originated  try 
another  (HiMard  ▼.  Jhusett^  24  Barb.  404).  A  master  is  not  responSible  to  his 
servant  ror  an  accident  happening  in  the  course  of  his  services,  unless  he 
knew  that  it  exposed  the  servant  to  peculiar  danger,  and  the  servant  did  not 
know  it ;  and  ttierefore,  in  an  action  against  an  employer,  to  recover  damages 
for  an  ii^uiv  causing  the  death  of  the  plaintifTs  intestate,  while  acting  as  a 
servant  of  the  defendant,  it  is  necessary  to  aver  in  the  complaint  that  me  de- 
fendant had  notice  (i,  e,  knowledge)  of  the  defect  which  occasioned  the  acci- 
dent (M'MiOan  v.  Sofoioga  RVd,  &.,  20  Barb.  449 ;  see  Omrod  v.  Huth,  14  Law 
Jour.  866,  Ex;  J7Vi4  y.  S^t<,  21  Baib.  888 ;  Byr<my.K  T.  State  Print.  Tele. 
Co.,  26  Barb.  89). 

a.  The  genend  rule  with  respect  to  the  necessity  of  averring  notice,  is  that 
when  the  matter  is  to  be  considered  as  lying  more  properly  in  the  knowledge 
of  the  party  pleading,  than  of  the  adverse  party,  notice  thereof  should  be 
averred  (CMe  y.  Jeseup,  2  Barb.  810). 

&  An  averment  that  defendant  had  good  reason  to  believe  that  plaintiff  well 
knew,  held  a  sufficient  allegation  of  actual  knowledge  in  plaintiff  {Spencer 
V.  Southwick,  9  Johns.  814 ;  and  see  WOdon  v.  Bochester  R  R  Co.,  16  Barb.  170). 
An  allegation  that  a  party  was  influenced  by  certain  acts  implies  knowledge 
(Mead  v.  MaU,  15  How.  852).  And  so  does  an  allegation  of  a  &\ae  and  fraudu- 
lent representation  (Thomoi  v.  Beebe,  25  N.  Y.  24^ 

0.  Scienter  need  not  be  alleged  in  the  following  actions :  For  selling  ffoods 
in  which  the  seller  has  no  property  (4  Bine.  66 ;  see  Edick  v.  Crim,  10  Barb. 
445) ;  for  malidous  prosecution  (Aes  v.  Norman,  5  £xch.  859) ;  for  driving 
unruly  h<HWs  (2  Lev.  172) ;  for  debauching  wife  or  servant  (Peake  O.  N.  ¥. 
65;  Willis,  557);  a^Onst  the  owner  of  a  dog  for  killing  sheep  (1  R  a  704,  § 
9;  FUh  V.  Skwt,  21  Barb.  883 ;  see  Fenaiiiee) ;  for  one  animal  injuring  another 
{Wheeler  Y.  Brandt.  2^  Barb.  824;  Dunekle  v.  Knocker,  11  Barb.  887;  Van 
Leuten  v.  Lyke,  1  Goms.  515) ;  or  for  a  fiilse  warranty  {Eoiman  v.  Dord,  12 
Barb.  886) ;  1  Code  Rep.  K.  8.  881 ;  FouAer  v.  Abrame,  3  E.  D  Smith,  1 ; 
Jfabey  v.  Adame,  8  Boew.  846 ;  12  East  446 ;  4  Bmg.  73). 

d.  Consideration,  how  alleged. — A  consideration  for  a  promise  must 
always  be  alleged  {Burnet  v.  Bieoo,  4  Johns.  285) ;  whether  the  promise  be 
in  writing  or  by  parol.  {Id.)  Where  an  instrument  declared  on  purports  to 
be  for  value  received,  and  is  set  out  in  the  complaint,  it  is  sufficient  allegation 
of  consideration  (i^'7u220v.  Caruthers,15  N.  Y.  426);  so  to  allege  that  tlie 
promise  was  for  value  received  is  sufficient  {id).  Where  a  consideration  is  a 
past  act,  the  act  must  be  alleged  to  have  been  done  at  the  request  of  the  de- 
fendant {Cometoek  v.  Smith,!  Johna  87;  F^ker  v.  Crane,  6  Wend.  647; 
Lhingnton  v.  Bogere,  1  Caines,  584 ;  ^e  Pleading  a  written  inetrumenC). 

e.  Where  the  complamt  alleged  that  the  defendants  were  indebted  to  plain- 
tifl^,  and  to  secure  such  indebtedness  delivered  certun  promissory  notes,  and 
then  and  there  agreed  in  writing  that  in  case  of  default  in  payment  of  any 
one  note  the  whole  amount  remaining  unpaid  should  become  due.  On  mo- 
tion to  make  the  complaint  definite  and  certain  as  to  the  consideration  for  the 
notes,  Sutherland,  J.,  held  that,  although  there  was  no  consideration  stated 
for  the  first-mentioned  indebtedness,  nor  when  nor  where  nor  how  it  arose, 
yet  Uie  allegation  that  at  the  time  of  the  delivery  of  the  notes  the  defendants 
agreed  in  writing,  the  complaint  was  sufficiently  definite  and  certain,  in  the 
respect  objected  to  {Broum  v.  South- Mich.  R  R  Gomp.  6  Abb.  238). 

/.  jWagHganoe. — ^Demes  of  negligence  are  matters  of  proof,  and  not  of 
averment  An  allcyniUon  in  a  pl^mg  of  n^ligence  apphes  as  well  to  gross 
as  to  ordinary  negligence  {NoUon  v.  We$L  £  R  Corp.  15  N.  T.  450;  as  to 
negligence,  see  2  &lden,  410, 485). 

f.  Request  or  demand. — The  plaintiff  is  only  bound  to  allege  a  request  when 
it  IS  the  object  of  the  request  to  oblige  the  defendant  to  do  something  (18  Eng. 
Com.  Law  Rep.  855).    And  if  a  defendant  is  liable  to  pay  without  a  request^ 
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BO  leqnest  need  be  alleged  {8mUh  y.  Enmjf^  7  Halst.  58, 61).  A  party  entitled 
to  a  oonT^raiioe  on  request,  may  bring  his  action  without  any  request  fJiruct 
T.  Nam,  25  N.  T.  194): 

a.  A  request  must  be  alleged  when,  by  the  express  or  implied  terms  of  the 
contract,  it  was  incumbent  on  the  plaintiff  to  request  the  defendant  to  per- 
.  fonn  his  contract,  such  request  being  then  in  the  nature  of  a  condition  prece- 
dent. Thus  a  request  must  be  alleged  in  an  action  for  not  deliyering  a  horse 
sold  by  defendant  to  the  plaintiff;  or  for  not  finding  timber  for  repairs  (5  T. 
It4a9:  1  East,  204;  Com.  Dig.  PI.  G.  69);  oronanote  payable  "qfterd^ 
mand  '^  (1  R  &  M.  888),  or  at  a  particular  place  {Femer  y.  Wmams,  14  Abb. 
215) ;  but  not  on  a  note  payable  "  oh  demand,"  as  the  commencement  of  the 
actum  is  a  demand  (4  B.  &  G.  827 ;  2  Bcott,  884;  and  see  24  Barb.  800;  86 
Barb.  629).  Where  a  mere  duty  is  promised  to  be  paid  upon  request,  there  needs 
no  actual  request,  but  where  a  collateral  sum  i8j)romised  to  be  paid  upon  re- 
quest, there  must  be  an  actual  request  (Birks  y.  Trippetj  1  Saund.  88  a).  Where 
a  man  engages  to  pay  on  demand  the  debt  of  another,  no  debt  is  due  from  him 
until  demand  has  been  made,  and  in  such  a  case  a  prior  demand  must  be  alleged 
{MiUiken  y.  Bymiy^  6  How.  214) ;  but  tbe  rule  does  not  apply  to  a  commission 
merchant  who  is  to  sell  and  guarantee  payment  unless  he  be  a  foreiim  factor, 
for,  as  against  a  foreign  factor  a  demand  is  necessary  (^a2dm  y.  Crafty  4  E.  D. 
Smith,  &0 ;  S.  G.  2  Abb.  808 ;  CocHey  y.  Betts,  24  Wend.  208) ;  nor  does  the 
rule  requiringa  demand  apply  to  a  surety  for  rent  after  the  tenant  has  left  the 
premises  (McKensU  y.  Farreil^  4  Boew.  198) ;  nor  to  the  case  of  a  joint  promis- 
sory note  giyen  by  the  principal  debtor  and  another  as  his  surety  {Ehep.  Whit* 
worthy  re  Mayors  2  Mon.  D.  &  De  G.  158).  A  request  must  be  alleged  in  a 
complaint  on  a  contract  to  deliyer  up  a  bond  "  on  request  **  (8  Bulstr.  297) ;  or 
to  pay  money  ^  on  request  *'  (8  Camp.  459) ;  or  to  pay  an  annuity  on  rec|uest 
(Cro.Eliz.  54Sj  721) ;  or  to  perform  any  act  on  request  (1  Saund.  82 ;  SmUh  y. 
Iffanf,  86  Barb.  28) ;  or  as  surety  to  pay  rent  on  request  (6  M.  &  S.  9, 121, 125 ; 
11  Price,  494).  In  an  action  for  not  marrying  in  a  reasonable  time  a  request 
should  be  alleged  (2  D.  &  R  55) ;  so  in  an  action  against  a  bailee  or  deposit- 
ary {Phdp8  Y^BoUwieky  22  Barb.  814  ;  see,  howeyer,  Faneher  y.  Ooodman,  29 
Bartx  816 ;  or  treasurer  {Second  Av,  B.  B.  Co,  y.  Coleman,  24  Barb.  800) ;  or  for 
money  collected  by  an  attorney,  unless  waiyed  {Wairadt  y.  Mawnardy  8  Barb. 
584) ;  or  for  not  aoceptingeoods  sold  (Bach  y.  Ofceriy  5  T.  R  409 ;  see,  how- 
eyer, Badf&rd  y.  Smithy  6  L>owl.  Pr.  Gas.  884).  An  action  for  detention  of 
chattels  where  defendant  came  lawfhUy  by  the  possession  (iV.  T,  Cwr  Oil  Co. 
Y.Biehmond,  10  Abb.  185;  6  Bosw.  213;  FmcersY,  Bastfordy  19  How.  809; 
I^dler  y.  LeioiSy  8  Abb.  884 ;  18  How.  219 ;  Oumey  y.  Kmnpy  2  E  D.  Smith, 
182 ;  BarreU  y.  Warrmy  8  Hill,  815 ;  Storm  y.  Liwngitony  6  Johns.  44) ;  but 
where  defendant  came  wrongfully  by  the  chattels,  or  has  conyerted  them,  no 
demand  is  necessary  (PUslntry  y.  Webby  88  Barb.  218 ;  see  antSy  p.  288  a).  In 
alleging  a  past  consideration  it  must  be  all^d  to  haye  been  at  the  the 
defiaidant's  request  {Cometoek  y.  Smithy  7  «fohna.  87;  Parker  y.  Craney 
6  Wend  647;  LitingOon  y.  i2(M»r«,  1  Gaines,  584).  Where  request 
must  be  alleged,  see  Spear  y.  Downingy  12  Abb.  487;  84  Barb.  528. 
No  request  n(»d  be  alleged  where  one  entrusted  to  collect  money  collects 
it  and  neg lecU  to  pay  it  oyer  (Hidook  y.  Hickoky  13  Barb.  682 ;  and  see  Second 
Aw.  B.&.  Co,Y.  (kismany  24  Barb.  800) ;  or  where  one  haying  receiyed  a  part 
payment  on  a  contract,  unlawfully  rescinds  the  contract  (Faneher  y.  Ooodmany 
20  Barb.  816) ;  or  to  recoyer  of  a  stakeholder  on  an  illegal  wager  (QMaUey  y. 
BeeBy  6  Barb.  658) ;  or  to  foreclose  a  mortgage  (Earris  y.  Mvlocky  9  How.  402) ; 
although  expressed  to  be  payable  on  demand  {QiUett  y.  Bakomy  6  Barb.  871) ; 
or  to  recoyer  money  collected  by  a  commission  merchant  who  is  to  sell  and 
guarantee  payment  (MitUken  y.  Byerlyy  7  How.  214) ;  or  to  recoyer  for  a  pas- 
senger's bag^ftge  lost  by  a  carrier  (Schroeder  y.  Hudeon  R  B.  B.  Co.y  5  Duer, 
65 ;  Garvey  y.  Camden  JS.  B.  Co.y  1  Hilton,  280) ;  nor  to  recoyer  money  paid  by 
mistake  ( UUca  Bk.  y.  Van  QieeaeUy  18  Johns.  485) ;  but  the  absence  of  a 
denumd  may  affect  the  right  to  recoyer  interest  (m2.)  ;  where  the  complaint  is 
upon  a  contract  to  pay  a  precedent  debt  {Sh'ngl  y.  BartUy  1  Johns.  Gas.  819) ;  as 
in  the  cases  of  money  lent,  and  goods  sold  and  deliyered  (antCy  pp.  220  «,  288 
c) ;  or  where  the  defendant  is  to  perform  the  first  act  (2  K  Rep.  855 ;  Lent  y. 
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Padlrfard,  10  Mass.  230) ;  or  where  it  appears  that  the  defendant  has,  by  hu 
own  Yolontary  act,  put  it  out  of  his  power  to  oomplj  with  a  request,  if  made 
(Sfuyri  v.  8Ume,  3  D.  &.  L.  580 ;  Clark  v.  CrandaU,  3  Barb.  612) ;  or  has  other- 
wise so  acted  as  to  render  a  request  useless  and  unnecessary  (JjuiiDeller  y.  Lin- 
tUU,  12  Barb.  512 ;  5  B.  &  Aid.  712 ;  1  D.  &  R  861 ;  10  East.  359 ;  11  Price,  494); 
as  when,  after  a  promise  to  marry  A.,  the  defendant  married  B.  (CaiTie*  y. 
SmiUh,  15  M.  A  W.  189) ;  but  in  such  cases  the  act  relied  on  as  rendering  a 
request  unnecessary  should  be  alleged.  (Id.)  No  demand  need  be  alleeed  in 
an  action  on  a  bond  conditioned  generally  for  payment  of  a  specifiea  sum 
with  interest  {Qibbs  y.  Bouiham,  5  B.  &  Adol.  911 ;  8  Ney.  &  M.  155). 

dk  In  an  action  for  continuing  a  nuisance  erected  by  another,  the  plaintifi 
must  proye  knowledge,  in  the  defendant,  of  its  existence,  and  a  request  to 
remoye  it  (Hubbard  y.  Bussell,  24  Barb.  404 ;  and  see  2  Ker.  4^). 

b.  There  was  formerly  a  distinction  as  to  the  mode  of  pleading  a  request, 
depending  on  the  &ct  whether  or  not  it  was  necessary  to  proye  the  alleged  re- 
quest on  the  trial  (see  Lawes  PI.  in  Assumpsit,  231 ;  Carpenter  y.  Brown,  6  Barb. 
150).  No  such  distinction  now  exists.  It  need  not  be  alleged  whether  the  request 
was  written  or  oral  (Barnes  y.  Ptrine,  2  Eernan,  27).  A  demand  on  one  6a 
seyeral  Joint  debtors  or  partners  is  a  demand  on  all  (Oeider  y.  Acosia,  5  Selden, 
285 ;  Baird  y.  Walker,  12  Barb.  298) ;  and  should  be  so  alleged  (Carman  y. 
PuJUit,  21  N.  T.  531) ;  and  where  a  special  request  is  necessary,  it  should  be 
alleged,  with  time  and  place,  or  the  pleading  will  be  indefinite,  but  not  demur- 
able  (Brush  y.  Stevens,  24  Wend.  257 ;  Carpenter  y.  Broum,  6  Barb.  150).  Semble. 
that  if  where  a  demand  is  necesbaiy  an  action  to  recoyer  money  is  commenced 
without  any  preyious  demand  the  seryice  of  the  summons  is  a  demand,  and 
defendant  should  then  pay  the  money  without  costs  (Second  Ave.  B.  B.  Co,  y. 
Coleman,  24  Barb.  800 ;  and  see  QiUett  y.  Baleom,  6  Barb.  371). 

e.  Perfonnanoe. — The  rules  respecting  the  mode  of  setting  forth  the  per- 
formance of  condilions  precedent  [not  embraced  in  section  162,  or  where  the 
pleader  does  not  ayail  himself  of  that  section]  were  not  intended  to  be  sub- 
stantially changed  by  the  code.  Facts  showing  performance,  are  to  l>e  stated ; 
not  circumstances  that  are  mere  eyidence,  nor  mere  legal  conclusions  (Hatch 
y.  Peet.  23  Barb.  580).  An  allegation  in  a  complaint,  intended  as  an  ayerment 
of  perrormance  of  a  condition  to  execute  a  release  of  all  actions,  that  plaintiff 
dia  execute  a  release  in  ftill  of  all  actions,  without  stating  that  the  release  was 
under  seal,  or  in  what  manner  it  was  made,  was  held  insuffldent  on  demurrer. 
That  it  was  not  a  case  of  indefiniteness  or  uncertainty  merely,  but  an  omission 
to  state  any  &ct.  (Id.)  And  the  like  decision  was  made  in  that  case  as  to  an  al- 
legation intended  as  an  ayerment  of  performance  of  a  condition  in  a  bond  to 
discontinue  all  suits,  that  all  suits  "  were  discontinued,  each  party  paying  his 
own  costs  as  in  the  condition  of  said  bond  stipulated.*'  A  complaint  alleged 
that  on,  Ac,  S.  executed  to  plaintiff  an  instrument  under  seal,  by  which  in  con- 
sideration of  $4,050  to  be  paid  him  on,  &c.,  then  next,  he  agreed  to  conyey 
to  plaintiff  a  lot  of  land— payment  to  be  made  $500  cash,  $500  by  note,  and 
the  residue  secured  by  mortgage :  possession  to  be  giyen  on.  &c.  That  by  an 
indorsement  on  said  instrument  executed  by  W.,  the  defendants  testator,  he, 
in  consideration  of  $1,  guaranteed  the  fulfillment  of  said  contract  by  S.  The 
•complaint  then  alleged  the  payment  of  Uie  first-mentioned  sum  of  |i500,  ^  and 
that  the  plaintiff  uoas  ready  and  wdUng  tofalfiU  the  obligations  by  virtue  of  said  in- 
strument /'*  that  on  account  of  the  failure  of  S.  to  penorm  said  contract,  plaintiff 
had  sued  him,  and  recoyered  a  judgment  against  him  for  $526,  which,  owing 
to  the  insolyency  of  S.,  remained  unsatisfied.  And  plaintiff  claimed  that  by 
yirtue  of  the  guarantee,  the  defendants,  as  the  executors  of  W.,  were  liable  for 
the  amount  of  the  said  judgment  against  S.  On  demurrer,  it  was  held  that  the 
plaintiff  could  not  recover  without  showing  performance  or  an  offer  toperform 
on  his  part ;  that  the  complaint  should  haye  ayerred  that  the  plaintiff  offered 
to  perform  on  his  part,  or  had  requested  S.  to  conyey,  and  had  giyen  him  no- 
tice of  his  readiness  to  perform  ( Van  Schaiek  y.  Winne,  16  Barb.  94 ;  see  Beecher 
w.  Conradt,  8  Keman,  110). 

d.  The  general  rule  of  law  is,  that  Ml  performance  of  an  entire  contract  to 
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do  any  particular  fierrlce  is  essential  to  the  payment  of  compensation^  and 
that  no  recoyery  can  be  had  for  a  part  performance  (14  Wend.  ^7 ;  12  Johna. 
165 ;  19  id  887 :  8  Cow.  68 ;  1  Ker.  25).  It  is  no  excuse  that  the  service  which 
a  pajty  has  undertaken  to  perform  is  impracticable  in  itself  ( Wdfe  y.  Howes,  24 
Barb.  174-666 ;  20  N.  T.  ISPT).  But  the  sTckness  or  death  of  the  party  contract- 
ing is  a  lesal  excuse  for  the  non-performance  {Idl;  Faby  y.  Nonk,  19  Barb.  841), 
and  so  Is  Uie  fact  that  complete  performance  is  rendered  impossible  b^  the  act 
of  the  law  (Jovm  y.  JvM^  4  Coms.  411),  and  where  such  an  excuse  exists,  a  re- 
covery may  be  had  for  the  part  of  the  work  actually  performed  (Wolfe  y. 
Howe,  20  N.  Y.  197). 

a.  In  an  action  for  the  non-delivery  of  goods»  pursuant  to  a  contract  for 
sale  and  for  delivery  at  a  particular  place,  we  plaintiff  need  only  allege  that  he 
was  ready,  at  the  tune  and  place  appointed  for  the  deliveiy,  to  receive  and 
pay  for  the  goods :  he  ne^  not  allege  payment  n(»  an  <^er  to  pay  {Bron»on 
y.  Wiman,  4  Selden,  188). 

&  In  an  executory  contract  for  the  sale  of  an  article  to  be  paid  for  upon  de- 
livery, at  any  time  within  a  certain  period,  the  obligation  of  the  one  p^rty  to 
I>ay,  and  the  other  to  deliver,  are  mutual  and  dependant ;  and  in  an  action  by 
Uie  seller  for  the  price,  it  is  not  enough  simply  to  show  the  de&ult  of  the  pur- 
chaser ;  the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the 
goods  {Dunham  v.  Mann,  4  Selden,  508 ;  KeUy  v.  Upton,  5  Duer,  886 ;  GormDoU 
v.  Haight,  8  Barb.  828 ;  UrandaU  v.  Clark,  7  id.  169  ;  Oonaderant  v.  Brisbane,  14 
How.  487 ;  2  Bosw.  471 ;  Dunham  v.  PeUee,4  E,  D.  Smith,  600  ;  21  N.  Y.  897 ; 
and  see  McKnighi  v.  Dunlop,  4  Barb.  86  ;  titncher  v.  Goodman,  29  Barb.  816). 
Whichever  party  seeks  to  enforce  the  contract  against  the  other,  must  show 

g;rformance  or  a  tender  of  performance  on  his  part.  {Id.  Fickett  v.  Briee,  22 
ow.  194.)  The  mere  admission  of  liability,  when  payment  is  demanded, 
does  not  operate  as  a  waiver  of  such  tender.  (Id.)  Where  each  party  has  in 
part  performed,  semble  no  allegation  of  readiness  to  complete  performance  is 
necessary  (Chrant  v.  Johnson,  5  Barb.  161 ;  WaUace  v.  Wa;rren,  18  Law  Jour. 
Rep.  Ex.  449  ;  14  Law  Times,  108;7  Dowl.  &  L.  60;  4  Ex.  864). 

e.  Where  goods  on  storage  have  been  lost  or  converted  by  the  bailee,  tender 
of  the  storage  is  not  necessary  before  bringing  a  suit  for  the  value  of  the  goods 
(Rvoara  v.  Ohio,  8  E.  D.  Smith,  264). 

d.  Where  a  complaint  alleged  that  the  defendants  W.  and  L.  and  the  de- 
fendants O.  and  G.,  mutually  agreed  to  make  contracts  with  divers  persons  for 
the  sale  and  delivery  of  flour,  £c.,  at  a  future  day,  with  a  view  to  realize  an 
increase  in  the  price  then  anticipated,  and  upon  Uie  express  agreement  that 
such  contracts  fdiould  be  made  for  the  joint  benefit  of  the  said  W.  and  L.  and 
O.  and  G. ;  and  that  in  puisuance  of  said  agreement,  O.  and  G.  made  a  certain 
contract  to  deliver  to  0.  and  J.  (the  assignors  of  the  plaintiff)  2,000  barrels  of 
flour  at  a  certain  price ;  and  that  although  requestea  to  deliver  said  flour  at 
the  time  in  the  contract  stated,  and  although  the  parties  to  whom  the  same 
was  and  ought  to  be  delivered  were  ready  and  willing  to  accept  and  receive 
and  pay  for  the  same,  yet  neither  the  said  O.  and  G.  nor  the  said  W.  and  L. 
would  deliver  the  same  nor  any  part  thereof,— on  demurrer  to  the  complaint 
that  it  did  not  appear  tliat  any  tender  of  the  price  of  the  flour  had  been  made, 
held  by  the  court  of  appeals  that  the  complaint  ^  was  defective  in  not  alleging 
a  performance,  or  what  is  regarded  as  equivalent  an  offer  or  a  tender  of  per- 
formance, on  the  part  of  the  plaintiff  or  those  through  whom  he  claims.  The 
contract  in  suit  was  for  the  sale  of  flour,  at  a  price  asreed  on.  The  payment 
of  the  price  was  the  consideration  for  the  delivery.  The  payment  and  deliv- 
ery were  to  be  concurrent  acts,  and  neither  party  was  entitled  to  recover  firom 
the  other  without  alleging  an  offer  or  tender  of  performance  on  his  part ;"  and 
for  these  reasons  the  complaint  was  defective  (bmith  v.  Wright,  1  Abb.  248 ; 
and  see  Lester  v.  Jewett,  12  Barb.  502 ;  1  Eeman,  458). 

&  Where  it  was  agreed  that  the  plaintiff  in  consideration  of  the  payment  by 
defendant  of  a  certam  sum  on  a  certain  day,  and  on  the  delivery  to  him  of  cer- 
tain notes  would  make  a  certain  assignment  to  the  defendant,— held  that,  tho 
money  not  being  paid  on  the  day  named,  the  plaintiff  might  maintain  his  ao- 
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tlon  therefor  without  alle^ng  that  he  had  performed  or  offered  to  perfoim  on 
his  part  (Smith  y.  Bett$,  if  How.  251). 

a.  In  an  action  by  a  purchaser  to  reoover  money  paid  in  part  execution  of  a 
contract,  which  has  been  rescinded  by  the  yendor,  uie  plaintiff  is  not  obliged 
to  all€»»  a  tender  or  readiness  to  pay  the  whole  price  (mdn  y.  King.  8  Barb. 
586 ;  jFtmoAar  y.  Qoodmany  189  Barb.  816 ;  and  see  MeKniglU  y.  DufOop,  4 
Barb.  86). 

b.  Where  the  non-performance  of  a  condition  precedent  is  occasioned  by  the 
act  of  a  party  either  aiaqualiQring  himself  for  performing  on  his  part,  or  by  re- 
fusal to  perform,  the  opposite  party,  in  seeking  his  remedy,  is  not  bound  to 
ayer  performance  or  readiness  to  oerform,  on  his  part,  but  may  allege  Uie  &ct8 
constituting  his  excuse  (Clark  y.  OrandaX^  27  Barb.  78;  Owriey  y.  Fffuiier^  4 
Band.  666 ;  Gria  y.  Afmour,  84  Barb.  878 ;  OlarlM  y.  OrandaU,  8  Barb.  612 
JHcara  y.  Ohio,  ZKD.  Smith,  264). 

e.  The  owner  of  a  sheep  which  has  been  slain  by  a  dog  ma^  bring  an  action 
against  the  owner  of  the  dog  without  any  preyious  application  to  the  fence 
yuwers  (FiA  y.  SkuU,  21  Barb.  884). 

d.  Under  an  allegation  ofperformance,  eyidence  in  excuse  of  non-perform- 
anee  is  not  admissible.  But  the  party  may  amend  (Hodey  y.  £kuek^  26 
How.  97). 

Where  performance  to  be  alleged,  see  ante,  p.  245, 5,  e. 

e.  Profert  and  oyer. — ^The  rules  which  formerly  preyailed  with  reference 
to  profert  and  oyer  of  an  instrument,  haye  no  appucation  to  actions  under  the 
code  {Mapor  of  jV:  T.  y.  Doody,  4  Abb.  129 ;  WoU  y.  F»rtar,  9  How.  251).  An 
executor  or  aaministrator  need  not  make  profert  of  letters  testamentary  or  of 
administration  (Id  ;  Brigki  y.  Currier  6  Sand.  488). 

/  Reasonable  time. — ^When  no  time  is  fixed  by  agreement  for  the  perform- 
ance of  a  duty,  the  law  reqidres  it  to  be  done  in  a  rieasonable  time  (TrunnM  y. 
Dkherwn,  2  Kernan,  869).  A  contract  to  do  as  soon  as  possible  means  in  a 
reasonable  time  (1  Com.  B.  N.  S.  110).  What  is  a  reasonable  time,  is  a  ques- 
tion of  fact  for  the  Jury  (PatterskaXL  y.  Tranter,  4  Key.  &  M.  649  ;  Fielder  y. 
Starlde,  1  H.  Bl.  17).  **  But  such  a  question  can  neyer  arise  where  the  afijee- 
ment  itself  can  be  &irly  construed  to  settle  the  time  at  which  the  option  is  to 
determined.  It  then  becomes  a  question  of  law  for  the  court"  {Sage  y.  Hazard, 
6  Barb.  179).  To  the  same  effect  is  NeUon  y.  Patrick  (2  C.  &  K.  641),  Fry  y. 
HiU  (7  Taunt.  879) ;  contra,  Ghitty  on  Bills,  412, 8th  ed.  A  ship  staid  at  a  par- 
ticular port  for  a  period  of  109  days,  and  whether  this  was  an  unreasonable 
time  was  held  to  be  a  question  of  fiict  for  the  juiy.  **  Whether  it  was  an  un- 
reasonable time,  is  a  question  of  fact**  (Bain  y.  Cau,  8  Car.  &  P.  497,— Lord 
Tenderden,  Ch.  J.) ;  and  where  a  statute  required  **  a  reasonable  notice  of  not 
less  than  ten  dayei^  an  ayerment  **  that  the  defendants  did  pursuant  to  said 
act,  ***  then  and  there  for  that  purpose  made,  give  to  the  plaintiff  reasona- 
ble notice,** — was  held  insufficient  for  not  stating  that  the  notice  w§s  '*  of  not 
less  than  ten  days**  (Gruger  y.  The  Hudson  Biter  Bailroad  Co.,  2  Eeman,  190). 
What  is  a  **  reasonableperiod,**  must  depend  upon  the  actual  circumstances 
existin|r  at  the  time  (Wtlbert  y.  The  N.  T,  d  Erie  R.  R  Co,,  2  Kernan,  249). 
Again  it  is  said,  reasonable  time  is  such  a  period  as  would  be  rec^uired  by  a 
person  of  ordinary  business  talents  to  accomplish  the  duties  which  the  re* 
spective  parties  had  to  perform  (Smedbury  v.  More,  26  Wend.  242.  See  further, 
Hoggins  y.  Becrqft,  1  Dana  [Ken.]  R.  80 ;  Shepherd  y.  Scroggin,  Z  id,  62 ;  Muir 
y.  LouisviOe  iSb  Portland  Canal,  Sid,  1^1;  Murray  y.  Smith,  1  Hawks,  41 ;  Bell 
y.  Beneridge,  4  Dal.  272 ;  Duncan  y.  Rock,  Wallace's  Rep.  89 ;  Harton  y.  Phanix 
Ins,  Co,,  MS. ;  Wharton*s  Dig.  882 ;  Whits  y.  Kyl^s  Lessee,  1  Ser.  and  R.  620 ; 
ante,  p.  194,  r). 

a.  Defect  In  the  Complaint  may  be  Cored  by  the  Answer. — In  a  com- 
plaint for  rent  on  a  parol  demise,  the  demise  was  alleged,  but  nothing  was 
aycrred  as  to  any  entry  on  the  premises  by  defendant ;  the  answer  set  forth, 
tliat  at  the  time  of  the  demise  the  defendant  had  nothing  in  the  premises,  but 
admitted  an  occupation  of  the  premises  by  defendant     On  demurrer  to  the 
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answer,  it  was  contended  on  behalf  of  the  defendant,  that  the  action  was  on 
the  contract  of  the  parties,  and  not  for  the  oocnpation ;  and  per  coriam :  "  If 
the  complaint  alone  be  examined,  the  defenduirs  portion  is  correct  ;'*  but  the 
defendant  admits  in  his  answer  that  he  took  possession,  *  *  lias  thus  vol- 
nntaiily  shown  the  fact  of  occupation  which  the  plidntiff  omitted  to  state,  and 
wliich  precludes  him  (the  defendant)  fix>m  TnaJring  an  issue  upon  the  plauatifTs 
title  {Vemam  y.  Stmih,  15  N.  Y.  8d0). 

a.  Where  the  complaint  omitted  to  aver  that  the  defendants  inristed  that  an 
assignment  it  waAhe  object  of  the  action  to  set  aside,  was  not  executed  with 
a  fraudulent  intent,  and  might  hare  been  successftilly  demurred  to  for  that 
cause,  yet  the  defendants,  by  denying  that  the  assignment  was  executed  with 
any  flraudulent  intent,  were  held  to  a&re  supplied  me  defect  {Bate  y.  Cfraham^ 
1  Keman,  237;  and  see ii2^(20  y.  WaUs,  12  M.  &  W.  254). 

b.  Where  the  answer  consists  of  more  than  one  defence,  an  admission  in  one 
defence  which  supplies  a  defect  in  the  complaint,  does  not  make  the  com- 
plaint sufficient  as  to  any  other  defence  in  the  answer  not  containing  such  ad- 
mission (Ayen  y.  CbetS,  18  Barb.  264).  Therefore,  on  a  demurrer  to  that  defence, 
it  is  still  open  to  the  defendant,  to  insist  on  the  defect  in  the  complaint,  and  the 
defendant  cannot  ayaQ  himseli  of  the  admission  in  the  defence  not  demurred 
to  (id;  and  see  Bto^  y.  ESng^Uy,  24  Barb.  541). 

&  Befeota  oiirad  by  Verdlot— Faults  in  pleading  are  in  some  cases  aided 
by  a  yerdict  (Steph.  FL  148).  Cured  by  yerdict  means  that  the  court  will 
after  yerdict  presume  that  tiie  particular  thin^  required  to  sustain  it  was 
proyed  at  the  trial  (Merrick  y.  Trueteey  &a,  8  Gill,  59}.  But  the  court  neyer 
presumes  a  cause  of  action  eyen  after  yerdict,  when  none  appears  on  the  plead- 
hga  (Wrighi  y.  Smith,  27  Barb.  681).  ''  The  facts  which  will  after  yen&ct  be 
presumed  to  haye  been  proyed  are  those  which,  though  entirely  omitted  to  be 
stated  in  the  complaint,  are  so  connected  with  the  facts  alleged  that  the  facts  al- 
leged cannot  be  proyed  without  proying  the  fiicts  not  alle^ea'  (Addington  y.  ^^ 
J^  11  Wend.  874 ;  and  see  ^r?i««  V.  JIam»,  8  Barb.  604 ;  rA«  i^c^ 
Barb.  814).  The  same  rule  is  stated  1  Saunders,  228,  a.  n.  1,  in  these  words, 
'^When  there  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  eubakmee  or  form,  whidi  would  haye  been  a  fatal  objection  upon 
demurrer,  if  the  issue  joined  be  such  as  necessarily  require  on  the  trial  proof 
of  the  fiicts  so  defectiyely  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  jud^e  would  direct  the  jury  to  siye  or 
the  jury  would  haye  giyen  the  yerdict, — sucndefect^mperfection^r  omission, 
is  cured  by  the  yerdict"  In  Brown  y.  Harmon  (21  Bwrb.  512),  S.  B.  Strong,  J.» 
ftfter  citing  as  aboye  from  Saunders,  adds,  "  This  rule  has  often  been  men- 
tioned wim  approbation,  and  it  has  not,  I  think,  been  abolished  by  the  code.'* 
In  the  case  then  under  consideration  by  that  learned  judge,  the  cause  of 
action  was  one  giyen  by  statute,  and  the  defendants  were  not  liable  unless 
they  had  been  guilty  of  miecondtut ;  no  misconduct  was  alleged,  except  infer- 
eiUiaUy  by  stating  that  the  act  was  otoinf  to  the  carelessness,  negligience,  and  mult 
of  the  defendants ;  this  mode  of  chargmg^isconduct,  it  was  said,  would  haye 
been  held  sufficient  (the  action  being  wholly  giyen  by  statute)  on  demurrer, 
but  was  good  after  yerdict  In  another  case  (Clark  y.  Dalee^  20  Barb.  66)  the 
complaint  ought  properly  to  haye  stated  a  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  perform  his  part  of  the  contract  at  a  particular  piaee, 
mstead  of  which  it  merely  stated  a  readiness  and  willingness  to  perform  with- 
out puticularizing  the  place,  and  the  omission  was  held  to  be  supplied  by  yer* 
diet  But  in  this  last-mentioned  taae  the  omission  wotdd  probably  not  haye 
entitled  the  defendant  to  demur  for  cause  that  the  complaint  did  not  state 
fiu^  sufficient  to  constitute  a  cause  of  action ;  because  a  general  readiness  and 
willingness  to  perform,  must  or  may  imply  a  readiness  and  willingness  to  i>er« 
form  at  de  particular  place ;  and  therefore,  for  such  an  omission  as  that  in  the 
complidnt  in  Clark  y.  Iktlee^  supra,  the  onl^  remedy  open  to  the  defendant  was 
to  moye  that  the  complaint  be  made  definite  and  certain  by  stating  a  readi- 
ness and  willingness  at  the  particular  place ;  for  it  has  been  said,  ana  properly 
as  we  think,  that  no  objection  on  the  ground  of  an  omission  to  allege  the  time 
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and  place  at  which  aa  act  was  d6ne,  is  ayailable  ather  in  arrest  of  jodgmeaBf 
or  on  demurrer  (Oarpenier  v.  Brmon^  6  Barb.  147). 

a.  In  an  action  to  recover  personal  property,  there  was  an  express  averment 
in  the  complaint  of  property  m  the  plaintiff,  but  nothing  more  stated  to  show 
that  he  was  entitled  to  the  note  [the  subject  of  the  action] ;  and,  by  Marvin, 
J., ''  This  is  sufficient  certainly  after  veniict.  I  think  it  would  have  been 
proper  to  aver  property  in  the  plaintiff"  {Deok&r  v.  Matihewi^  2  Eeman,  321 )« 
See  Harris  v.  Goodtoifn  (9  DowL  428),  Ladd  v.  Thomas  (11  AdoL  &  £1 117).  To 
a  complaint  on  a  bill  of  exchange,  indorsee  against  indorseifan  answer  alleg- 
ing that  the  defendant  indorsed  without  having  or  receiving  any  value  or  con- 
sideration whatsoever,  would  be  too  indefinite,  but  good  after  verdict  {Eaton 
V.  PrateheU,  1  Gale,  dO). 

6.  F^r  a  singU  cause  cf  action  only  one  eouiU  or  statement  is  oBotoecL 

b.  ^  As  there  can  be  but  one  substantiallv  true  statement  of  a  single  cause  of 
action,  the  practice  of  setting  it  forth  in  different  counts  is  necessarily  abolished 
(Nash  V.  JicGatUey^  9  Abb.  159 ;  Bi^obum  v.  Babeock,  id,  note).  A  merely 
formal  one  is  unnecessarv,  while  a  substantled  one  would  involve  a  contradio- 
tion,  and  one  must  be  false"  (La^cey  v.  VanderbiUy  10  How.  161 ;  see  Sipperly  v. 
Troy  dt  Boston  R  B,  Co.,  9  How.  88).  If  a  plaintiff  having  really  only  one 
cause  of  action,  sets  it  forth  in  several  counts  or  divisions  in  his  complaint,  the 
remedv  of  the  defendant  is  by  a  motion  that  the  plaintiff  elect  on  which  count 
he  will  rely,  and  that  the  others  be  struck  out  {Id.)  It  is  not  a  cause  for  de- 
murrer (id  /  HiUman  v.  BiUman,  14  How.  456).  **  Ko  doubt  a  declaration  con- 
taining two  counts,  which  necessarily  on  the  &ce  of  them  are  for  the  same 
cause  of  action,  would  be  bad  for  duplicity,  on  special  demurrer  (Slade  v. 
Drake,  Hobart,  295).  Therefore  it  has  been  usual  to  insert  the  word  '  other* 
in  the  second  count,  in  order  to  avoid  on  demurrer  the  defect  that  would  oth- 
erwise appear.  *  *  *  AH  the  authorities  show  that  one  cause  of  action 
cannot  properly  be  charged  twice  over  in  the  same  declaration  "  (Ld.  Den- 
man,  Campbell  v.  The  Queen,  6  Law  Times,  484).  [It  seems  that  hi  this  State, 
a  second  statement  of  a  cause  of  action  could  not  be  retained  merely  by  calling 
it  another  cause  of  actioik]  Where  it  appears  on  the  face  cf  the  eomplaint,  thsX 
the  several  statements  of  causes  of  action  are  really  for  but  one  and  the  same 
cause  of  action,  varied  only  in  the  mode  of  statement,  no  affidavit  or  other 
proof  need  be  produced,  as  to  there  being  in  truth  but  one  cause  of  action 
{FMl  V.  Maitiee,  14  How.  91).  But  if  it  is  not  apparent  from  an  inspection  of 
the  complaint,  that  the  several  statements  are  but  for  one  and  the  same  cause 
of  action,  then  to  warrant  an  order  to  strike  out  all  the  statements  but  one,  the 
court  must  be  satisfied  by  affidavit  or  other  proof^  that  the  plaintiff  has  In  &ct 
but  one  alleged  cause  of  action  {Lackey  v.  VanderbiUy  10  How.  161). 

c  In  Churchill  v.  Churchm  (9  How.  552),  the  complaint  cont^ned  sixteen 
distinct  statements  of  causes  of  action  based  on  one  and  the  same  cause  of  ac- 
tion ;  the  motion  and  order  were  to  set  aside  the  complaint.  And  where  a  com- 
plaint stated  as  cause  of  action,  ^rst,  a  promise  by  the  defendant  to  marry  the 
plaintiff  0/1  reqtust ;  secondly,  generalfV*  a  promise  to  marry ;  thirdly,  a  promise 
to  marrv  in  a  reasonable  time ;  and  fourthly,  a  promise  to  marry  when  the 
plaintiff  should  be  disengaged  firom  another, — ^a  motion  that  the  plaintiff  should 
elect  on  which  of  the  four  causes  of  action  she  would  proceed,  or  that  the  com- 
plaint be  sec  aside,  was_gniuted  {Dunning  v.  T^homas,  11  How.  282 ;  and  see 
Young  v.  Edwards,  11  How.  201).  In  Whittter  v.  Bates  (2  Abb,  477),  Davies, 
J.,  set  aside  a  complaint  with  costs,  which  set  out  one  cause  of  action  in  three  dif- 
ferent statements  of  causes  of  action.  And  in  Stoekbridge  Iron  Co,  v.  MMm 
(5  How.  489),  where  the  plaintiff  stated  his  one  cause  of  action  in  six  different 
statements,  Harris,  J.,  on  motion,  ordered  that  all  but  one  statement  be  struck 
out  Again,  in  Dickens  v.  JV.  T,  Central  B  B  Co,  (18  id.  228),  at  general  term, 
an  order  requiring  a  plaintiff  to  elect  one  of  several  statements  of  one  cause  of 
action,  was  aflirmed.  In  Jones  v.  Palmer  (1  Abb.  442),  Cowles,  J.,  denied  a 
motion  to  strike  out  one  of  two  counts.  The  decision  was  made  after  consult- 
ing with  other  of  the  Judges  (not  named  in  the  report),  and  who  assented  to  it 
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In  *he  complaint  In  that  case,  the  first  statement  alleged  an  agreement  to  de- 
llTsr  goods  to  the  defendant  for  other  goods  to  be  deuyered  by  defendant,  per- 
fonnance  by  plaiotifig,  and  breach  by  defendant.  The  second  statement  was 
for  goods  ( the  same  goods,  so  says  the  report)  sold  and  deliyered.  The  defend- 
ant produced  an  afiQdayit  to  show  that  there  was  but  one  cause  of  action.  The 
court  will  not  compel  the  plaintiff  to  elect  between  seyeral  causes  of  action 
properly  pleaded,  although  it  may  appear  probable  that  on  the  trial  but  one 
cause  of  action  wim  be  presented  {8mtth  y.  DougUui,  15  Abb.  266). 

0.  There  is  no  reason  again^  uniting  in  one  action  claims  for  both  legal 
and  equitable  relief  (6^^y  y.  Hi^n  mter  R  R  Co.,  6  How.  260 ;  X  F.  Ice  Q>. 
y. IPwtilns.  Co,  21  How.296; andseel6 N.  Y.  264 ;  9 How.  123 ;  3 Duer, 680 ; 5 
Duer,  661) ;  proyided  they  are  not  inconsistent  with  each  other  (Linden  y.  Fnto, 
8Ck)deR165;3Sand.668;5How.l01;  Young y. £!dv>ard8, 11  id,  202 ;  TniUy. 
GrajiffeTj  4  Selden,  115).  A  demand  of  Judgment  of  forfeiture  of  a  lease,  and 
an  injunction  restraining  the  defendant  from  repairing  the  demised  premises, 
would  be  inconsistent  (Linden  y.  FHU,  supra) ;  so  would  a  demand  of  payment 
of  an  installment  of  purchase-money  in  arrear,  and  a  forfeiture  of  the  contract 
(Young  y.  Edwards^  11  How.  202).  And  so  would  a  demand  of  relief  and  a 
demand  of  Judgment  for  a  specified  sum  (Duranl  y.  Gardner,  10  Abb.  445 ;  19 
How.  94).  In  some  cases  altematiye  relief  may  be  prayed  (Linden  y.  JMU; 
Young  y.  Edwards,  supra).  It  has  been  intimated  that  a  demand  of  relief  in 
the  altematiye  for  one  or  other  of  two  parties  plaintiff,  would  render  the  com- 
plaint demurable  (Wanoiek  v.  Mayor  of  If,  Y.  7  Abb.  266 ;  28  Barb.  210).  [A 
demurrer  to  the  relief  was  allowed  In  the  former  chancery  practice,  in  certahx 
cases  (MitC  £q.  PI.  214).  Under  the  present  practice,  it  seems  an  objection  to  the 
relief  should  bie  taken  by  motion  {Uurant  y.  Gardner,  10  Abb.  445;  19  How. 
94 ;  BieaH  y.  Townaend,  6  How.  462 ;  Moses  y.  Walker,  2  Hilton,  536 ;  Anon.  11 
Abb.  233 ;  and  see  8  Abb.  19 ;  28  Barb.  667).]  A  complaint  asking  relief  for  the 
plaintiff  indiyidually  or,  if  that  cannot  be  granted,  then  for  relief  in  resoect  of 
the  same  subject-matter  to  him  and  others  as  tax  payers,  held  bad  on  aemur- 
ler  (Warwick  y.  Ma^  cf  N.  Y,  28  Barb.  210;  7  Abb.  266).  The  complaint  in 
fact  contained  two  causes  of  action.  In  such  case  the  remedy  is  by  demurrer 
(Bedmand  y.  Dana,  3  Bosw.  616).  The  prayer  for  relief,  when  concisely  and 
dearly  stated,  should  not  on  motion  be  incautiously  interfered  with  by  the 
court,  inasmuch  as  the  court  upon  the  trial,  whateyer  be  tho  relief  prayed, 
will  grant  any  relief  consistent  with  the  case  made  by  the  complaint  and  embrac- 
ed within  the  issue,  and  on  default  no  relief  can  be  granted  exceeding  that  de- 
manded by  the  complaint  (Redmond  y.  Dana,  8  Bosw,  616). 

b.  It  is  improper  to  join  in  one  complaint  prayers  for  relief  against  the  de- 
fendant indiyidually  and  in  his  capacity  as  executor  (McMahon  y.  AUen,  1 
Hilton,  108). 

c  Thus  it  has  been  held,  that  if  the  prayer  of  a  complaint  is  too  broad,  or 
embraces  too  much,  it  is  not  a  ground  for  demurrer  (Andrews  y.  Schaffer,  12 
How.  443).  Although  a  complaint  which  alleged  the  taking,  and  conyersion 
of  personal  property,  and  claimed  not  only  damages  for  the  conyersion,  but 
also  a  re-deliyery  to  the  plaintiff,  was  held  to  be  demurrable,  on  the  ground 
that  two  causes  of  action  were  improperly  joined  (Maxwell  y.  Famam,  7 
How.  2?)6).  A  demand  of  relief  that  "(fTWceswry"  the  party  should  be  re- 
lieyed,  was  ordered  to  be  amended  by  striking  out  the  words  **  if  necessary*' 
(Lamcreaux  y.  Atlantic  Mut.  Ins,  Co,,  3  Duer,  680).  Where  a  complaint  asked 
judgment  for  a  sum  of  money,  and  it  appeared  that  the  relief,  if  any,  to  which 
the  plaintiff  was  entitled,  was  compelling  the  defendant,  a  trustee,  to  ac- 
count for  the  trust  fund,  judgment  was  giyen  for  the  defendant  (Bishop  y. 
EffughUm,  1  E.  D.  Smith,  566 ;  and  see  HarU  y.  Earoey,  21  How.  382).  A 
plaintiff  cannot  in  one  complaint  pray  relief, — 1,  judgment  for  the  amount 
claimed;  2,  a  judicial  determination  on  the  yalidity  of  an  assignment  of 

Smperty,  made  by  the  defendant  (Reubens  y.  Jod^  3  Eeman,  488  ;  oyerruUng 
fott  y.  D^nn,  10  How.  231). 
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a.  To  entitle  the  plaintiff  to  a  temporaiy  injunction,  is  it  necessary  that  it 
should  be  asked  for  in  the  complaint  It  was  necessary  so  to  do  under  the 
former  practice.  But  whether  or  not  necessary  since  the  code,  is  not  clear 
( Vkieent  v.  King^  18  How.  289).  [It  is  probably  not  necessary,  as  the  fiusts 
which  entitle  the  phdntiff  to  a  temporary  ii^Junction  should  appear  try  afflda- 
yit,  and  not  in  the  complaint] 

b.  Will  a  complaint  be  set  aside  because  the  sum  demanded  therein  exceeds 
the  sum  mentioned  in  the  iummons  as  the  amount  for  which  the  plaintiff  will 
take  Judgment  in  de&ult  of  an  answer— query  ?  (Johfuon  y.  FmU,  14  How.  454). 
See  in  note  to  subd.  1  of  §  246,  port, 

c  Where  the  demand  of  reUef  was  that  a  deed  of  trust  should  be  dedared 
**  Yoid,  nulL  and  of  no  effect,**  and  also  for  such  other  or  ftirther  relief  as  may 
be  agreeable  to  equity  and  good  conscience/*— held  that,  although  the  deed 
could  not  bededarod  ^'  yoid,  nuU,  and  of  no  enbct,**  yet  under  the  general  prayer 
for  relief  the  court  mi^t  order  It  to  be  reformed  (Or<tfUfn  y.  Bm^sr^  16 
How.  82). 

a.  If  the  defendant  answen,  "  the  demand  of  relief  becomes  immaterial** 
{Ma^rqiuUr.Matjuat^^Kmaai^  841;  Aisryy.Aaaa^  20  N.  Y.  62;  and  see 

%m,poieu 
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Chafteb  IL 

The   Demurrer. 

Bacnos  148.  Detedant  to  demur  or  answer. 
144.  When  the  defendant  iftaj  demur. 
140.  Demnrrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  he  amended. 

147.  Objection  not  appearing  on  complaint 

148.  Objection,  when  walyeo. 

§  148.  [121.]    Defendant  to  demur  or  anewer. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer.  It  must  be  served  within  twenty  days 
after  the  service  of  the  copy  of  the  complaint. 

&  Tfane  to  answer.— A  defendant  cannot  regularly  answer  before  being 
served  with  a  copy  of  the  complaint  {I^^Mpa  Y.PreteaUy  9  How.  438).  The 
time  to  answer  or  demur  can  only  be  extended  by  an  order  for  that  purpose^ 
or  by  consent  {MeOawn  v.  JAa/o&moarthj  2  £.  D.  Smith,  24;  PlaU  y.  Iw^oniend, 
8  Abb.  9).  An  order  enlarging  the  time  to  answer,  is  an  extension  of  the  time 
to  demor  {Brwtdhaad  v.  BroaSead,  4  How.  808 ;  8  Code  Rep.  8).  Otherwise  hi 
ibrmer  practice  (Dawnport  v.  JSnifen^  1  Barb.  223).  To  obtain  snch  an  order 
the  applicant  must  present  an  affidavit  of  merits,  or  an  affidavit  of  the  attorney 
or  counsel  retained  to  defend  that "  from  the  statement  of  the  case  in  the  ac- 
tion made  to  him  by  the  defendant  he  verily  believes  that  the  defendant  has  a 
good  and  substantial  defence  upon  the  merits  to  the  cause  of  action  set  forth  in 
me  complaint  or  to  some  part  thereof"  And  if  any  extension  has  been  granted 
by  stipulation  or  order,  that  feet  must  be  stated  in  the  affidavit  (Rule  22).  This 
rule  is  to  be  construed  in  oonlunction  with  section  405  of  this  code ;  and  if  an 
order  is  made  without  any  affidavit  of  merits  it  may  be  disregarded  (MHs  v. 
Van  Nem^  14  How.  814).  An  order  staying  the  plaintiflTs  proceedings,  does 
not  extend  the  time  to  answer  (McChum  v.  Leavenvwrih^  2  £.  D.  Smith,  81) ; 
nor  does  an  order  for  particulars,  with  a  stay  of  plaintiflrs  proceedings  {FlaU  v. 
Tipwmnd^  8  Abb.  9.) 

b,  A  defendant  by  accepting  an  order  or  consent  extending  his  time  to  an- 
swer, admits  that  the  complamt  is  in  a  form  calling  for  an  answer  or  demurrer 
(Bowman  v.  Shddony  5  Sand.  682) ;  and  unless  leave  be  reserved  by  the  order  or 
consent,  he  cannot,  after  such  an  extension  of  time,  move  to  have  the  com- 
p^unt  amended  (»d.) ;  but  where  the  consent  reserved  leave  to  the  defendant 
'*  to  make  such  application  as  he  should  be  advised,"  he  may  move  to  strike 
out_parts  of  the  complaint  as  redundant  or  irrelevant  (Lackey  v.  VarkderbOt^ 
10  How.  155). 

&  Where  service  by  mail  mav  be  made,  an  order  extending  the  time  to  an- 
swer, obtained  and  mailed  on  the  last  day  df  the  time  to  answer,  is  sufficient 
to  prevent  the  plidntiff  from  regularly  entering  judgment,  as  upon  failure  to 
answer.  The  defendant  need  imow  no  excuse  for  not  answering  earlier;  and 
although  his  object  may  be  delay,  yet  he  is  strictiy  regular  hi  mailing  an  order 
extenmng  his  tmie  to  answer,  on  the  day  such  time  expires  (Sc/MhfmUy.BoOi^ 
10  Abb.lS)8>.  If  the  plaintiff  enter  Judment  before  receiving  the  answer,  he 
should  vacate  it;  if  he  reftise  to  do  so,  the  court  will  set  it  aside  with  costn 
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a.  Where  some  of  the  defendants  demur  to  the  complaint,  and  the  demurrer 
is  overruled  "  with  liberty  to  answer  in  twenty  days  on  payment  of  costs/'  and 
such  decision  on  appeal  to  the  general  term  is  affirmed,  then  conceding  that 
such  defendants  have  the  same  time  to  answer  after  the  decision  at  general 
term  which  was  given  them  by  the  order  at  special  term,  such  defendants 
must  tender  an  answer  within  twenty  days  after  such  affirmance,  although  the 
costs  of  the  demurrer  have  not  been  taxed,  or  the  right  to  answer  is  gone 
(Fbrd  y.  DaHd,  1  Bosw.  569).  SemNe,  the  time  to  answer  could  not  be  ex 
tended  by  an  ex  parte  order  (Rturd  y.  Bdyna,  9  Paige,  604). 

Time  to  answer  after  publication,  see  note  to  secuon  1^,  after  order  to  con* 
flolidate.    See,  OcmaoUdating  aetunu, 

b.  Where  the  answer  le  to  be  served, — 8mMe,  that  a  defendant  cannot,  In 
any  case,  be  required  to  serve  an  answer,  either  by  mail  or  otherwise,  at  any 
place  other  than  the  place  for  service  designated  in  the  summons  (Lord  v. 

vandmburgh^  16  How.  368).  And  where  the  place  for  serving  the  answer,  de- 
iignated  in  the  summons,  was  at  the  attorney's  office,  196  Brmuiway,  and  the 
attorney  resided  out  of  the  city ;  the  defendant's  attorney,  on  the  last  day  for 
<«erving  the  answer,  went  to  196  Broadway,  and  found  the  attorney's  office 
closed ;  he  then  ten'dered  the  answer  next  aay,  but  the  plaintiff's  attorney  re- 
fttsed  to  receive  it,  and  entered  Judgment    The  judgment  was  set  aside  as  ir- 

Xlar,  and  it  was  held  that  the  defendant  was  not  required,  on  finding  the 
9  of  the  plaintiff's  attorney  closed,  to  follow  him  to  his  residence  to  make 
the  service.    (Id.)    And  see  in  note  to  section  411,  po^. 

c  Servloe  after  time  expired. — ^An  answer  put  in  after  the  time  to  answer 
expires,  and  before  judgment  is  entered,  but  wi&out  any  x>rder  permitting  It 
to  be  put  in,  is  irregul&r  (Dudley  v.  Hubbard^  2  Code  Rep.  70 ;  Fitier  y.  UdeUy 
id.  80;  MandtfMey.Winne,  1  Code  Rep.  K.  8. 161;  id.  46;  aBrien  v.  CaUin. 
id.  273 ;  McOown  v.  Leaioenworth^  mprd) ;  the  plaintiff,  if  he  intends  to  avail 
himself  of  the  irregularity,  should  decline  to  receive  the  answer,  or  return  it 
within  a  reasonable  time  (i.  «.,  the  day  it  is  received  or  the  day  after^,  stating 
the  irregularity  (PhiOips  v.  Preeeott,  9  How.  488),  and  proceed  as  for  aefault  ot 
an  answer  (StratU  v.  Uurrany  7  How.  36 ;  Jacob  v.  Ma/nhaU^  6  Duer,  689).  The 
person  serving  the  copy  answer  is  a  proper  person  to  return  it  by,  with  the 
reasons  for  returning  it,  and  if  after  an  answer  is  so  returned  the  defendant's 
attorney  again  serve  it,  the  plaintiff's  attorney  need  not  again  return  it,  but 
may  enter  judgment  as  for  want  of  an  answer.  (Id.)  Where  a  joint  answer 
of  two  defendants  was  served  after  the  time  for  answering  by  one  of  them  had 
expired,  the  plaintiff's  attorney  returned  it,  and  after  waitmg  until  the  time  of 
the  other  defendant  had  also  expired,  entered  judgment ;  it  was  held  regular 
{Jaequee  v.  Gremwoadj  1  Abb.  230).  See  opemi^  default,  in  note  to  section 
246,  jNW^. 

d.  Separate  answera. — A  defendant  defending  separately,  need  not  serve  a 
copy  of  his  answer  on  his  co-defendant  (Bogardua  y.  Panter^  7  How.  807; 
LeaniU  v.  Fish^,  4  Duer,  2). 

e.  Demuxrer  and  cmswer. — ^A  demurrer  is  an  answer  in  law  (N.  J.  v.  N.  T., 
6  Peters,  828).  Its  province  is  to  point  out  defects  in  the  pleacUna;  demurred 
to,  so  that  they  may  be  amended  (Gook  v.  Crawford^  1  Texas,  9).  The  answer 
and  demurrer  are  different  pleadings ;  and  by  the  fkct  that  they  are  on  one 
paper  and  in  form  connected,  they  do  not  lose  their  distinct  character  (Sill,  J., 
Matoard  v.  Mtehigan  Southern  R  B.  Co.,  6  How.  207).  The  insertion  in  an  an- 
swer of  a  claim  that  the  complaint  is  insufficient,  is  a  demurrer  (Slack  v.  Heathy 
1  Abb.  887 ;  4  £.  D.  Smith,  96).  And  a  demurrer  and  answer  to  the  same  mat- 
ter is  not  allowed  (Munn  v.  ^mum,  12  How.  568 ;  Spdman  v.  Weider,  5  How. 
6)b  *'  To  determine  whether  a  defence  is  a  demurrer  or  an  answer,  it  is  only 
necessary  to  ascertain  whether  it  requires  that  any  fiicts  should  be  proved  or 
not "  (Struver  v.  Ocean  Ins.  Oomp.y  16  How.  428).  Where  the  defendants  in  a 
portion  of  their  answer  took  the  objection  of  a  want  of  parties,  held  that  it 
must  be  considered  as  a  demurrer,  and  as  they  could  not  answer  and  demur 
to  one  cause  of  action  they  must  elect  which  they  would  abide  by.    (Id.) 

/.  Defective  pleading. — ^An  answer,  or  demurrer,  or  amended  answer,  reg* 
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nlarly  serred,  and  vithin  the  proper  time,  so  that  the  onl^  question  is  tipon 
its  sofBctency,  cannot  be  disreinraed  and  treated  as  a  nuUitv,  although  in  fiici 
defective  (StrtnU  y.  Ourran^  7  How.  36 ;  Hartnen  v.  BennsU,  8  ui.  289 ;  Bergman 
T.  .^10022, 3  Abb.  aSO ;  Ci^nun^  y.  iTo^^,  1  Code  R  72 ;  8peneerY,  Tooker,  12 
Abb.  353 ;  Bom  y.  Longmutr,  15  Abb.  828 ;  Chadmek  y.  Snediker,  26  How.  60). 

a.  Answer  of  married  woman. — Where  a  married  woman  is  joined  as  a 
party  defendant  with  her  husbandf  she  may  answer  separately  from  her  hus- 
band, without  leaye  of  the  court  {Uarley  y.  RiUer,  18  How.  147 ;  9  Abb.  400; 
it  was  formerly  otherwise  16  How.  158 ;  17  How.  562).  Can  she  answer  by  at- 
lomey  ?    See  m  note  to  section  1 14,  ante, 

&  Answer  of  infisuit. — See  in  note  to  section  115,  ante, 

§  144.  [122.]     When  defendant  may  demur. 
The  defendant  may  demnr  to  the  complaint  when  it  shall 
appear  upon  the  face  thereof,  either — 

1.  That  the  court  has  no  jarisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sae ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or, 
6.  That  several  causes  of   action  have   been  improperly 

united ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action . 

&  "When  a  danuurer  la  proper.— A  demurrer  is  only  appropriate  when 
the  ground  of  demurrer  is  apparent  on  the  fiM»  of  the  complaint  {QeUy  y. 
Hudun  Biwr  RR  Oi>,,S  How.  177 ;  WiUan  v.  Mayor  of  JSF,  Jr.,  6  Abb.  6 ;  4 
K  D.  Smith,  ^5 ;  15  How.  500 ;  C7a0  y.  Beekwith,  81  Barb.  889). 

d.  A  demurrer  admits  the  fiicts  that  are  releyant  and  well  pleaded,  but  not 
conclusions  of  law  (HaU  y.  BarUet,  9  Barb.  297 ;  Acome  y.  American  Mineral 
Co,y  11  How.  26 ;  Bennion  y.  Bavidaon^  1  Horn.  &  Hurl.  48 ;  Freeman^.  Franks 
10  Abb.  870).  A  demurrer  remaining  on  the  record  is  an  admission  of  the 
fltcts  in  the  pleading  demurred  to,  not  only  for  the  purpose  of  the  argument, 
but  as  eyidence  on  the  trial  of  the  issue  to  which  the  pleading  demurred  to  re- 
lates {C%t«for  y.  Wright,  22  N.  Y.  472). 

€L  A  portion  of  one  entire  cause  of  action  or  defence,  cannot  be  the  subject 
of  a  demurrer  (Lord  y.  VreOand,  15  Abb.  122 ;  24  How.  320). 

/.  It  is  not  within  the  office  of  a  demurrer  to  state  objections  not  apparent 
on  the  ikce  of  the  complaint,  e,  g.,  to  name  parties  who  should  be  Joined  ifhe 
y.  BochwUK,  10  Abb.  296 ;  19  How.  899 ;  81  Barb.  889).  [Such  a  demurrer  is 
called  a  **  speaking  demurrer."] 

g.  Where  the  complaint  in  form  states  but  one  count  or  statement  of  a 
cause  of  action,  but  iUjU»  facts  constituting  two  or  more  distinct  causes  of  ac- 
tion, the  remedy  is  not  by  demurrer,  but  by  motion  to  strike  out  all  not  neces- 
sary to  one  cause  of  action,  or  to  compel  the  plaintiff  to  elect  by  whidi  cause  of 
•  action  he  will  abide  (Cheney  y.  Fitk,  22  How.  286 ;  and  seeZm^y.  Vredand,  24 
How.  816 ;  18  Abb.  195). 

K  Where  the  defect  in  a  complaint  is  that  it  clahns  relief  beyond  that  au- 
thorized by  the  &cts  set  forth,  the  remedy  is  by  motion  to  strike  out  sucli 
parts  of  the  prayer  for  relief  as  is  not  authorized  by  the  &ct8  alleged,  not  by  a 
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demnrrer  {L(nrd  y.  Vreeland^  18  Abb.  199 ;  24  How.  810) ;  aod  if  aD^galions  of 
special  damage  are  not  sufficiently  specific,  the  objection  cannot  be  raised  by 
demurrer  (EewU  v.  Mcuony  24  How.  866). 

a.  When  it  appears  on  the  iace  of  the  complaint  that  the  action  is  to  recover 
a  debt  contracted  by  partners,  and  that  it  is  brought  against  a  surriving  part- 
ner and  the  personal  representatires  of  a  deceased  partner,  the  objection  thafe 
the  parties  defendant  have  been  improperly  joined  as  defendants  can  only  be 
by  demurrer  {Eiggine  v.  Freeman^  2  Duer,  650) ;  and  in  actions  sounding  in 
tort,  where  it  appears  by  the  complaint  that  all  the  proper  parties  are  not 
made  plaintiffs,  the  defendant  should  demur.  If  he  omit  to  do  so,  the  defect 
is  waived,  although  the  defendant,  in  his  answer,  insists  that  the  complaint 
should  be  dismissed  for  this  defect  (Zabriskie  y.  SmUh,  8  Eeman,  822).  Thus, 
in  an  action  by  three  partners  for  damages  caused  to  the  firm  of  four  partners 
by  a  false  representation,  the  answer  set  up  that  the  fourth  partner  should 
have  been  made  a  party,  and  prayed  that  the  complaint  should  be  dismissed 
on  account  of  his  not  being  jomed ;  it  was  held  that  the  fourth  partner  should 
Ihave  been  joined  as  a  party  plaintiff,  but  that  the  defect  was  waived  by  the 
defendant  &iling  to  demur  for  defect  ofpartie&  {M)  And  to  the  lilce 
effect,  see  DOlaye  v.  Parks,  81  Barb.  132 ;  Wriaht  v.  Starrs,  6  Bosw.  600 ;  Abbe 
V.  Clarke,  81  Barb.  288 ;  Letns  v.  Graham,  4  Abb.  106 ;  Wrighi  v.  BenneU,  8 
Barb.  451. 

b.  There  are  no  causes  of  demurrer  other  than  those  spedfled  in  this  section 
{Haire  v.  Baker,  1  Selden,  868 ;  Simpson  v.  X^.  8  How.  235 ;  Beale  v.  Hayes,  5 
Sand.  640 ;  Harper  v.  Chamberlain,  11  Abb.  284).  There  cannot,  therefore,  be 
any  demurrer : 

6.  For  irrelevancy,  redundancy  or  uncertainty  {Waison  y.  Htusim,  1  Duer, 
242;  Spies  v.  Aeees.  T}rangU  Co.,  6  ui  668;  Boeder  y.  Ormsby,  18  Abb.  884; 
Seeley  v.  Engdl,  8  Eeman,  542 ;  Smith  y.  Oreening,  2  Sand.  702 ;  Richards  v. 
Bdidc,  17  Barb.  261 ;  Gfraham  v.  Camman,  18  How.  862 ;  5  Duer.  697 ;  Ham- 
moTid  V.  Hudon  Biter  Inm  and  Machine  Co.,  20  Barb.  886 ;  Cheeborougk  v.  N, 
T.  A  Brie  R  R  Co.,  %»  id.  9 -,  Lee  B'k.  y.  KitMng,  11  Abb.  485 ;  Boeder  y. 
Ormsby,  18  Abb.  884;  Warrenr.  PkHUps,  80  Barb.  647;  MeyerY.  Van  OoUem^ 
28  Barb.  280 ;  and  other  cases ;  see,  however.  Anon.  11  Abb.  281 ;  where  a 
complaint  for  divorce  was  held  bad  for  uncertainty). 

d.  Nor  for  argumentativeness  (Broten  v.  Biehardson^JtO  N.  Y.  474 ;  Zabriskie 
y.  Smith,  8  Keman,  880 ;  Prindle  v.  Caruthers,  15  N.  Y.  481). 

e.  Nor  because  the  causes  of  action  are  not  separately  stated  wd  numbered 
{Fickett  v.  Briee,  22  How.  195).  The  cases  to  Oie  contrary  ar^ot  now  fol- 
lowed  (id.) ;  see  note  to  subdivision  5,  p.  261. 

/.  Nor  for  any  mere  defect  of  form  {HoteeU  y.  Fraser,  1  Code  Rep.  N.  S. 
270).  Nor  because  it  appears  on  the  fiuie  of  the  complaint  that  the  cause  of 
action  ia  barred  by  htpse  of  time  (Sands  y.  3L  John,  86  Barb.  628 ;  28  How. 
140). 

g.  Nor  to  the  demand  of  judgment  {Beale  v.  Hayes,  6  Sand.  640 ;  Andretes  y. 
Skaffer,12Bow.i^:Heekery.Degroot,15id.9l5',LordY.  Vredand,  ^  How. 
816 ;  18  Abb.  195 ;  Moses  v.  Walker,  2  Hilton,  586;  8L  John  v.  Beiree,  22  Barb. 
871 ;  ante,  note  to  §  142,  p.  0000). 

h.  Nor  for  duplicity  (Gooding  v.  JPASisler,  9  How.  128 ;  WeUs  v.  Webster,  id. 
128).    If  the  oomplamt  does  not  state  a  case  on  which,  if  unccmtradicted,  the 

Slaintiff  has  a  right  to  recover,  the  defendant  must  present  his  objection  by 
emurrer,  and  not  by  motion  to  strike  out  the  complaint  as  irrelevant  (Fabr^- 
eotti  v.  Launitz,  1  Code  Rep.  N.  S.  121).  A  demurrer  lies  to  a  supplemental 
pleading  (Goddard  y.  Benson,  15  Abb.  191). 

i.  Several  canaea  of  demiirrer.—It  is  supposed  that  a  defendant  may 
assign  as  many  causes  of  demurrer  as  he  thinks  fit ;  and  if  one  be  sustained, 
the  demurrer  will  be  allowed  (Harrison  y.  Hogg,  2  Ves.  jun.,  828 ;  Jones  y. 
Frost,  8  Mod.  1) ;  and  that  he  may  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  complaint  for  separate  atid  distinct  causes;  and  in  such  a 
case  one  demurrer  may  be  aUowed,  and  ancCher  or  others  oyermled  (1  Barb. 
Ch.  Pr.  107). 
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o.  The  appropriate  oause  of  demurrer  shoiild  be  stated. — A  demurrer 
fiulB  if  the  appropriate  cause  of  demurrer  has  not  been  assigned  ( Viburt  y, 
Fro&t^  3  Abb.  120;  Hobart  v.  Frost,  5  Duer,  672;  and  see  post,  262  a).  For 
judgment  cannot  be  given  for  a  cause  different  to  the  one  stated  {WUion  y. 
Maifor  of  N,  K,  6  Abb.  6 ;  15  How.  500) ;  and  all  objections  except  those 
spectfled  are  deemed  to  be  waiyed  (MaUms  y.  SUlweU,  15  Abb.  421 ;  NdU  y.  De 
ibreet^  16  Barb.  65).  Where  a  demurrer  specified  as  the  ground  of  demur- 
i^r,  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action, — ^among  other  things  that  it  did  not  show  plaintiff's  capacity  to  sue ; 
held,  that  although  the  complaint  not  showing  plaintiff's  capacity  to  sue  was 
not  a  fiiilure  to  state  facts  sufficient  to  constitute  a  cause  of  action,  yet  the  ob- 
jection that  the  complaint  did  not  show  plaintiff's  capacity  to  sue  was  suffi- 
ciently stated  in  the  demurrer  to  enable  the  defendant  to  nave  the  advantage 
of  it  on  the  aigument  (Conn,  Bank  y.  Smith,  9  Abb.  168 ;  17  How.  487). 

h.  The  appropriate  fipx>und  of  demurrer  for  a  misjoinder  of  parties  plaintiff 
is  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  thus  where  husband  and  wife  sue  for  a  cause  of  action,  exclusively  in 
the  wife,  the  proper  ground  of  demurrer  is  that  the  complaint  does  not  state 
Ihcts  sufficient  to  constitute  a  cause  of  action  {ifann  y.  Marsh,  85  Barb.  68 ; 
21  How.  372 ;  and  see  Walrath  y.  Handy,  24  How.  858). 

e.  For  a  substantial  and  radical  defect  in  a  complaint  the  proper  ground 
of  demurrer  is  that  the  complaint  does  not  state  fiicts  sufficient  to  constitute  a 
cause  of  action  (Spear  y.  Downing,  12  Abb.  487 ;  84  Barb.  528 ;  Struver  y. 
Ocean Im,  Co,,2  HUton,  475). 

cL  The  objection  that  the  complaint  does  not  present  a  case  for  the  exercise  of 
the  power  of  the  court  to  remove  a  cloud  from  plaintiffs  title  may  be  insisted 
upon  under  a  demurrer  which  alleges  for  cause,  that  the  complamt  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  (IL>tchkiss  y.  EUing,  86 
Barb.  89). 

€.  A  demmrer  bad  in  part  la  bad  altogether. — Where  a  demurrer  is  not 
intended  to  apply  to  the  whole  complaint,  it  should  speciQr  the  part  it  is 
aimed  at  (Jixrru  y.  Palmer,  11  Paige,  650 ;  Stuyresant  y.  Mayor  cf  N.Y.,  id. 
415 ;  Kuypers  y.  Bef.  Dutch  Church,  6  ttf.  57).  Where  a  demurrer  purported 
in  its  commencement  to  be  a  demurrer  to  the  whole  preceding  pleading,  but 
in  assigning  the  grounds  of  demurrer,  it  distinctly  set  forth  and  specified  the 
parts  to  wmch  the  demurrer  was  intended  to  apply,  the  court  of  appeals  held 
that  it  was  properly  regarded  as  a  demurrer  only  to  the  parts  specified,  and 
not  to  the  whole  preceding  pleading  (Matthews  v.  Beach,  4  Selden,  178). 

/.  The  demurrer  must  be  entirely  sustained  or  fiul  together  (PeaJbody  y. 
Wash.  MuL  Ins,  Co,,  20  Barb.  •842;  Cooper  v.  Classon,  1  Code  Kep.  K  8. 
847 ;  The  People  y.  Mayor  of  JV.  T.,  17  How.  57 ;  Wait  v.  Ferguson,  14  Abb. 
887)l  Thus,  where  the  complaint  contained  two  causes  of  action  of  a  class 
that  admitted  their  being  united,  but  of  one  of  which  the  court  had  no  juris- 
diction, a  demurrer  to  the  entire  complaint,  on  thejrround  that  several  causes 
of  action  were  improperly  united,  was  overruled  (CSoA  v.  Chase,  8  Duer,  684). 
The  demurrer  should  have  been  confined  to  the  cause  of  action  of  which  the 
court  had  no  jurisdiction,  and  should  have  been  on  the  ground  of  their  want 
of  lurisdiction.  {Id.)  So  if  a  complaint  contains  two  distinct  causes  of  action, 
and  a  demurrer  to  the  whole  complaint  be  interposed,  the  demurrer  must  be 
overruled  if  either  of  the  causes  of  action  alleged  is  well  pleaded  {Butler  v. 
Wood,  10  How.  222 ;  MarHn  v.  MatHsan,  8  Abb.  8) ;  and  if  a  complaint  state  a 
cause  of  action  against  one  or  some  of  several  defendants,  a  joint  demurrer  ^ 
all  the  defendants,  on  the  ^und  that  the  complaint  does  not  state  facts  suffi- 
cient, or  for  defect  of  parties,  cannot  be  sustained  (The  People  v.  Mayor  of  N, 
71, 28  Barb.  24M)^  Where  the  complaint  disclosed  a  separate  cause  of  action 
against  each  defendant,  but  not  a  joint  cause  of  action,  a  joint  demurrer  for 
the  misjoinder  was  sustiuned  (Hess  y.  Buffalo  and  Niagara  FaUs  B.  B.,  29 
Barb.  391 ;  see  Bldridge  y.  BeU,  12  How.  549 :  PhiUips  y.  NoHhrup,  id.  17 ; 
Broumson  v.  Oifford,  8  id.  892 ;  Woodlniry  v.  Sackrider,  2  Abb.  402).  A  de- 
murrer under  tiie  sixth  sub-division  will  be  overruled  if  on  the  fiicts  stated 


r 
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the  plaintiff  is  entitled  to  any  relief  whaterear.  althoagh  not  that  demanded 
^tuyveaarU  y.  Mayor  of  Jf,  /.,  11  Paige,  416 ;  and  see  Emery  y.  Bscue^  20  N 


2^0(6  1o  gubdivision  1. 

J    a.  The  meaning  of  this  is,  that  the  person  is  not  subject  to  the  jarisdictlon 

v.,,,^  /  of  the  court,  not  that  original  process  has  been  improperly  servecl  {Nonea  y. 

j/LjIope  Mut,  Ins.  Co.,  5  How.  96 ;  8  Code  Rep.  161),    An  objection  to  the  juris- 

/    >Liction  which  does  not  appear  on  the  &ce  of  the  complaint,  cannot  be  raised 

/        by  demurrer  (WiUony.  Mayor  of  If.  T.,  6  Abb.  6;  15  How.  600;  Sanig  y. 

/  Notty  8  Abb  884). 

IfoU  to  aubdmrion  2. 

b.  The  capacity  of  a  plahitiff 'to  sue  is  independent  of  a  cause  of  action 
The  facts  showing  the  lormer  are  not  facts  constituting  the  cause  of  action 
('B*k.  qfLoumOs  y.  JSdwardB.  11  How.  216 ;  Vibert  v.  Frost,  8  Abb.  120;  Myers 
»>  V.  Machado,  6  Abb.  198 ;  Robert  y.  Frost,  5  Duer,  672).    Therefore  the  objec- 

tion that  the  complaint  shows  the  plaintiff  has  not  legal  capacity  to  sue,  can- 
not be  entertained  where  the  only  cause  of  demurrer  stated  is  that  pyen  by 
subd.  6.  (Id.)  A  plaintiff  in  an  action  on  a  note  has  not  legal  capacity  to  sue 
when  it  appears  on  the  face  of  the  complaint  that  the  plaintiff  holds  the  note 
as  a  collateral  security  under  a  trust  to  sell  it,  but  not  authorizing  the  plain- 
tiff to  sue  on  it  (Ndson  y.  EaUm,  7  Abb.  805 ;  reys'g  S.  C,  15  How.  805). 
Where  a  plaintiff  miscalls  himself  by  a  name  which  represents  no  person  real 
or  artificial,  the  remedy,  it  seems,  is  by  motion,  not  by  demurrer  or  answer 
(B'k  of  Havana  y.  Jl^agee,  20  N.  Y.  356). 

e.  The  objection  is  not  that  the  plaintiff  has  not  capacitj^  to  sue,  but  that 
no  person  natural  or  artificial  is  named  as  plaintiff.  Oertam  persons,  as  in- 
fants, lunatics,  and  married  women,  cannot  sue  except  by  guardian  or  com- 
mittee, or  in  the  case  of  a  married  woman,  by  joining  their  husband  in  certain 
cases.  This  was  what  the  proyision  refers  to  and  not  the  absence  of  a  real 
person  as  plaintiff.  (Id) 

Nbt$  to  subdmsion  8. 

d.  Where  it  appears  on  the  &ce  of  the  complaint  that  there  is  another  ac- 
tion pendingbetween  the  same  parties  for  the  same  cause,  the  remedy  is  by 
demurrer.  Where  it  does  not  appear  on  the  face  of  the  complaint  that  ano- 
ther action  is  pending,  &c.,  then  if  in  fact  another  action  be  pending,  the  pro- 
per mode  for  the  defendant  to  ayail  himself  of  that  fiust  is  by  answer  setting 
forth  the  pendency  of  such  action  {Burrows  y.  MiUer,  5  How.  61).  This  rule 
applies  to  an  action  for  a  partition  {Hbrnftiffery.  Effmfager^  1  Code  Rep.  N.  S. 
412 ;  6  How.  279).    Bee  note  to  section  147. 

N<M  to  mbditidon  4. 

0.  The  defect  of  parties  defendant  for  which  a  demurrer  is  allowed,  is  a  de- 
ficiency of  and  not  too  many  parties  (Peabody  y.  Wa^sk.  Co.  Mut.  Ins.  Co.,  20 
Barb.  842 ;  Ghregary  y.  OaksmWi,  12  flow.  134;  Pincknet/  y.  WaUace,  1  Abb. 
82 ;  Voorhies  y.  Baxter,  id.  44 ;  Crosby  y.  Berger,  4  Edw.  Ch.  R  210 ;  Churchill 
y.  Trapp,  8  Abb.  806 ;  Davy  y.  Betts,  23  How.  806 ;  Davy  y.  Betts,  16  Abb.  446 
note;  Bank  of  Havana  y.  Magee,  20  K.  Y.  859).  And  the  mere  joinder  of  too 
many  defendants  is  not  a  around  of  demurrer  by  any  one  of  them  against 
whom  the  complaint  sets  forth  a  good  cause  of  action  (N.  T.  d  If.  Haven  R  R. 
y.  Schuyler,  7  Abb.  41 ;  17  N.  Y.  592 ;  Manning  y.  The  State  of  Niearaaua,  14 
How.  617 ;  KoUs  y.  DeLeyer,  17  Abb.  812).  To  sustain  a  demurrer  under  this 
subdiyision  (the  objection  being  the  non-joinder  of  a  defendant),  it  must  ap- 
pear that  the  party  demurring  has  an  interest  in  haying  such  other  party 
made  a  defendant  iHUlman  y.  HtUman,  14  How.  460 ;  Nemould  y.  Warren,  14 
Abb.  80) ;  as  that  the  party  not  joined  is  jointly  liable  witli  the  one  sued 
(Wooster  y.  OhamberUxin,  2i8  Barb.  602).  And  it  must  appear  on  the  face  of 
the  complaint  that  the*party  defendant  for  whose  non-joinder  the  demurrer  ia 
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Interposed  is  liYing.    If  it  does  not  so  appear  the  objectloii  to  his  non-Joinder 
mnst  be  taken  by  answer  (SooJMd  y.  Van  SycMe^  23  How.  97). 

a.  A  defect  of  parties  plaintiff  is  a  good  cause  of  demurrer  by  all  the  de- 
fendants (BrowTum  y.  Oifford,  8  How.  892 ;  Wa/riOh  y.  Handy,  24  How.  858.) 
If  husband  and  wife  sue  toother  for  a  cause  of  action  in  the  husband  alone,  it 
is  a  defect  of  p«^es  for  which  a  demurrer  will  be  sustained  (Id ;  DundercUUe 
V  Chymes^  16  How.  195 ;  and  see  Avogardo  y.  BuU,  4  E.  D.  Smith,  884 ;  BarUno 
V.  Draper^  5  Duer,  180). 

ft.  Section  122  is  to  control  in  determining  whether  a  demurrer  for  defect  of 
parties  is  well  taken  (Wallace  y.  EaUm^  5  How.  09). 

c.  A  demurrer  for  non-joinder  of  parties  is  well  taken  where  it  appears  that 
the  court  cannot  determine  the  controversy  before  it  without  prejudice  to  the 
rights  of  others,  nor  by  saying  their  rights  iWaUace  y.  EaUm^  8  Code  Rep. 
161 ;  5  How.  99). 

NoUiotubd,  5. 

d  Does  a  demurrer  lie  to  a  complaint  under  this  subdivision  for  the  defect 
of  not  separately  stating  two  or  more  causes  of  action,  they  being  such  as 
might  be  unitedf  in  one  complaint  if  properly  stated  ?  That  it  does  not,  and 
that  the  defendant  should  have  the  complaint  set  right  by  motion;  see 
FiekeU  y.  Brieey  (22  How.  195) ;  Dorman  y.  KeOam,  (14  How.  184 ;  4  Abb.  202) : 
Moore  y.  Smith  (10  How.  861) ;  Bsekham  y.  Smith  (9 1^.  486) ;  Bobinam  y.  Judd 
pd.  378) ;  Gooding  y.  MeAUiOer  (id  128) ;  For9ifth  y.  SdmisUm  (11  id,  408J ;  WaU 
lory.  Balkan  (12  ««.  28) ;  Woodbtify  v.  Sackrider  (2  Abb. 402) ; 5^fr y.  Bmediet 
(4  id.  176, 1  Hilton,  415) ;  Cook  y.  Chase  (8  Duer,  648) ;  Harun  y.  Bayard  (5  id. 
656);  J90M  y.  Buffalo  B.  R  Co.  (29  Barb.  895) ;  and  other  cases.  That  a  de- 
murrer may  be  interposed  for  this  cause,  see  Oe^  y.  Hudson  Biter  B.  B.  Co, 
(8  How.  177) ;  Van  Namee  y.  Peoble  (9  id.  198) ;  Durkee  y.  Saratoga  and  Wash. 
ILR  Go. U id.  fSSiT); Pike y.  VanWormer  (6  id.  171) -.Sirussy. Parker fji  id, S42); 
Cdhtea  y.  N.  T.  db  Erie  B.  B.  Go.  (9  How.  818) ;  and  in  Aeome  y.  Amer.  Min. 
Co.  (11  How.  27),  Hand.,  J.,  thought  there  was  too  much  doubt  on  the  subject 
to  strike  out  as  frivolous  a  demurrer  on  the  ground  that  the  causes  of  action 
were  not  separately  stated. 

e.  It  has  been  held  that  a  complaint  which  alleged  that  defendant  had  be- 
come possessed  of  one  knitting:-machine,  the  property  of  plaintiff,  by  wrongs 
ftilly  taking  the  same  from  plaintiff,  and  that  he  wrongflilly  detained  the  same 
and  had  converted  it  to  his  own  use,  and  then  demanded  that  the  defendant 
mieht  be  adjudged  to  pay  plaintiff  damages  for  the  wrongful  taking,  detention 
and  conversion,  and  that  the  property  ma^r  be  forthwith  delivered  to  the 
plaintiff,  improperly  united  two  causes  of  action,  and  was  deniurrible  on  that 
ground  {MaxtoeU  y.  Famhamy  7  How.  236).  A  complaint  after  stating  a  cause 
of  action  on  contract  against  partners,  and  demanding  Judgment  therefor, 
contained  also  allegations  that  defendants  were  insolvent,  and  had  fraudulent- 
ly confessed  judgments  to  hinder  their  creditors,  and  demanded  an  injunction 
and  a  receiver ; — held  that  although  the  last  matter  might  be  obnoxious  to  a 
motion  to  strike  out,  its  insertion  did  not  render  the  complaint  demurrible  for 
improper  Joinder  of  causes  of  action  (Meyer  y.  Van  GoUem,  7  Abb.  222 ;  28 
Barb.  280 ;  see  Durant  v.  Gardner ,  19  How.  94;  10  Abb.  445).  Allegations  of 
fraud  in  support  of  a  cause  ^f  action  and  not  as  constituting  a  separate  cause  of 
action,  do  not  make  an  improper  joinder  of  causes  of  action  (CampbeU  y. 
Wright,  21  How.  9). 

/.  Where  a  complaint,  m  fiict,  contains  but  a  single  cause  of  action,  although 
some  of  the  allegations  may  be  introduced  with  the  words,  ^  and  for  a  further 
cause  of  action,^  the  defendant  cannot  successfully  demur  on  the  ground  that 
several  causes  of  action  are  improperly  united  (HiUman  y.  HiUman,  14  How. 
456). 

Bee  sections  167,  172. 

I^oie  to  iubdmnon  6. 

g.  It  is  entirely  optional  with  a  defendant  whether  he  will  demur  or  not  foi 
the  cawse  that  the  complaint  does  not  state  &cts  sufficient  to  constitute  a  causr 
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of  action ;  and  his  election  not  to  ayail  himself  of  that  right  does  cot  preclude 
him  from  taking  advantage  of  the  defect  in  the  complaint  at  any  stage  of  the 
case  (Gould  v.  GUm,  19  Barb.  186 ;  Montgomery  Go,  B'k  v.  AWany  CSy  B'k.  8 
Selden,  464 ;  JSi^'TM  y.  Freeman,  2  Duer,  650;  Budd  v.  Bingham,  18  Barb. 
494) ;  and  if  two  persons  are  mad^  defendants,  and  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  one  of  them,  and 
there  is  no  demurrer  for  that  cause,  the  objection  may  be  made  upon  the  trial ; 
and  upon  the  fiict  appearing,  the  complaint  should  be  dismissed  as  to  such  de- 
fendant (Montgomery  Co.  Brk  v.  Albany  City  Bank,  eupra). 

a.  Under  a  demurrer,  for  the  reason  that  tlie  complaint  does  not  state  foots 
sufficient,  the  defendant  cannot  object  that  there  is  an  improper  joinder  of 
parties  (Eldridge  y.  BeU,  12  How.  547),  or  that  the  plaintiff  has  not  legal  capac- 
ity to  sue  (Vibert  v.  Froa,  8  Abb.  120;  HobaH  v.  Froxt,  5  Duer,  671);  or  that 
the  court  as  a  court  of  equity  has  no  jurisdiction  (Wileon  v.  Mayor  of  N.  F.,  6 
Abb.  6 ;  15  How.  500 ;  4  E.  D.  Bmith,  706,  note),  or  that  the  complaint  on  a  bill 
of  exchange  shows  the  right  to  sue  on  the  bill  is  in  a  third  person  not  a  party 
to  the  action  (Myere  v.  Maehado,  6  Abb.  198 ;  but  see  Palmer  y.  Smedley,  ii, 
205 ;  DeWitt  v.  ChancUer,  11  Abb.  459),  or  that  the  complaint  by  a  corporation 
does  not  show  its  authority  to  sue  (Bank  of  Laumlle  v.  Sdicards,  11  How.  216 » 
Bank  of  Havana  Y,WiMuim,  7  Abb.  134),  or  the  prayer  for  relief  is  too  exten- 
sive (i%e  People  v.  Mayor  of  N,  F.,  8  Abb.  19 ;  4  E.  D.  Smith,  706,  note ;  Lord 
V.  Vreeiand,  24  How.  816 ;  13  Abb.  195).  The  only  question  raised  by  a  demur- 
rer under  this  subdivision  is,  whether  the  plaintiff,  upon  the  facts  stated,  is 
entitled  to  the  relief  which  he  claims ;  and  it  is  immaterial  whether  that  relief 
be  legal  or  equitable.  If  the  relief  be  equitable  in  its  nature,  but  cannot  prop- 
erty be  granted  without  the  presence  of  other  parties ;  an  objection  on  that 
account  cannot  be  ts^en  by  demurrer  under  this  subdivision  (GenH  Mut.  Ins. 
Co.  v.  Beneon^  5  Duer,  168),  or  by  objection  on  the  trial.  (Id,)  A  demurrer 
on  this  subdivision  puts  in  issue  the  validity  of  the  whole  complaint  (White  y 
Brown,  14  How.  282 ;  Si>ear  v.  Downing,  12  Abb.  442 ;  34  Barb.  528). 

h.  The  complaint,  to  be  overthrown  \>y  a  demurrer  under  this  subdivision, 
must  present  defects  so  substantial  in  their  nature  and  so  fatal  in  their  charac- 
ter as  to  authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted,  that 
they  fhmish  no  cause  of  action  whatever  (The  People  v.  Mayor  of  N.  F.,  8 
Abb.  7),  or  no  cause  of  action  against  the  defendant  demurring  (Sindair  v. 
Fitch,  3  E.  D.  Smith,  677).  Where  the  demurrer  admits  facts  enough  to  con- 
stitute a  cause  of  action,  the  complaint  will  be  sustained  (Riehards  v.  Edieh, 
17  Barb.  260 ;  Graham  v  Camman,  18  How.  362;  5  Duer,  697 ;  Hammond  V. 
Hudson  Biter  Iron  and  Machine  Co.,  20  Barb.  386;  Bank  of  LowviUe  v.  Ed- 
wards, 11  How.  218;  HiUman  v.  HtUman,  14  id,  456,  and  see  Bicharde  t. 
Beavis,  28  Eng.  Law  and  Eq.  R  157). 

6.  It  seems  that  in  an  action  against  husband  and  wife,  the  complaint  askinj^ 
relief  against  the  separate  estate  of  the  wife  only,  but  not  stating  &cts  suffi- 
cient to  show  a  liability  of  such  separate  estate,  a  demurrer  by  both  husband 
and  wife  under  this  subdvision,  will  be  sustained  (GoodaU  v.  MeAdam,  14 
How.  885).  But  husband  cannot  demur  alone  (see  GoeHet  v.  Gcri,  81  Barb.  821). 

§  145.  [123.]  (Am'd  1649.)  Demwrer  must  specify  the 
grounds.    May  he  to  all  or  some  of  the  causes  of  action. 

The  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint,  or  to  any  of  the  al- 
leged causes  of  action  stated  therein. 

dL  As  to  the  1st  and  6th  grounds  of  demurrer,  given  by  section  144,  it  seemi 

)  be  settled  that  a  demurrer  stating  the  gro  — "*-  '"  -"  **"  *^^  ' ^  ^' 

those  subdivisions,  is  sufficient.    With  respect 


to  be  settled  that  a  demurrer  stating  the  grounds  of  it  in  the  language  of 

Ith  respect  to  the  other  subdivisions  the 
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better  opinion  seems  to  be  that  a  demurrer  under  either  of  those  subdivisions, 
should  specifically  point  out  the  grounds  of  oblection  (Swift  y.  JDe  WiU^  1 
Code  Rep.  25 ;  OUnny  y.  HUehings,  2  id.  56 ;  4  How.  98;  GrarU  y.  Laaker,  2 
Code  Rep.  2 ;  BurUer  y.  FiMee,  id.  59 ;  Durkee  y.  Saratoga  R  R  Co.,  4  How. 
226;  JSydeY.  Oonrad^Hid.  112;  AnnabaUy.  Hunter,  6  id.  255;  Purdy  y.  Car- 
penier,  id.  861 ;  Hind9Y.  Tioeddle,7id.218;I^BinnerY.  Stuart,  13  Abb.  457 ;  Getty 
Y.  Hudson  Rker  R  R.  €kt.,  S  id.  177 ;  Bcdre  y.  Baker,  1  Qelden,  ie& ;  JohneanY. 
Wetmore,  12  Barb.  488). 

a.  Where  the  demurrer  specifies  the  all^^  causes  of  demurrer  it  '*  excludes 
all  other  grounds  of  objection  than  those  particularly  set  forth,"  and  the  de- 
fendant cannot  insist  on  any  others  on  the  argument  {NeUis  y.  J>e  ForreU,  16 
Barb.  65 ;  see  ante,  262).a. 

&.  A  demurrer  stating  '^  that  it  does  not  appear  that  the  plaintiff  had  any  . 
title  to  the  note  when  me  suit  was  commenced/*  was  held,  not  to  sufficiently 
assign  the  cause  of  demurrer  {White  y.  Low,  7  Baib.  204).  * 

&  A  demurrer  merely  alleging  that  there  **  is  a  defect  of  parties  defendant  is 
defectiye  **  in  not  specifying  the  particular  defect  {Skinner  y.  Stuart,  13  Abb. 
448). 

d.  Where  the  ground  of  4emurrer  stated  was  that  the  complaint  did  not 
state  facta  sufficient  to  constHute  a  cause  of  action  ;  among  other  things,  that 
It  did  not  show  plaintifi^s  capacity  to  sue ;  held,  sufficiently  to  point  out  the 
objection  relied  upon,  to  enable  defendants  to  insist  on  the  argument  that  the 
plaintiff  had  not  capacity  to  sue  (Conn.  Bank  y.  Smith,  9  Abb.  168 ;  17  How. 
487). 

«.  Where  the  ground  of  demurrer  alleged  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  defendant  cannot 
object  to  the  form  of  the  action  or  the  want  of  proper  paities  (Loomis  y.  2\fft, 
16  Barb.  541) ;  or  that  the  court  has  no  jurisdiction  (Wueon  y.  Mayor  ofN.i., 
4  E.  D.  Smith,  706  note), 

f.  There  cannot  be  a  demurrer  to  a  portion  of  a  cause  of  action  {Jj/rd  y. 
VreeUmd,  24  How.  820  ;  18  Abb.  195). 

ff.  Where  the  complaint,  after  setting  forth  certain  matters  of  inducement, 
ayerred  in  succession  several  distinct  acts  done  and  committed  by  the  defend- 
ants, whereby  and  by  each  of  which  acts  the  defendants  became  liable  to 
Slaintiff,  &c., — held,  that  such  comi)laint  must  be  regarded  as  analogous  to  a 
eclaration  containmg  several  distinct  counts,  and  separate  demurrers  miffht 
be  interposed  to  the  several  causes  of  action  contained  in  the  compl^t 
{OgdeMimrg  Bank  y.  Paige,  2  Code  Rep.  75). 

■ 

§  146.  [125.]  (AmM  1849.)  Sow  to  proceed  if  complaint 
he  amended.  ^ 

If  the  complaint  be  amendea,  a  copy  thereof  must  be  served 
on  the  defendant^who  must  answer  it  within  twenty  days,  or 
the  plaintiff,  npon  filing  with  the  clerk  on  [dne]  proof  of  the  ser- 
vice, and  of  the  defendant's  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  section  246 ;  bat  where  an  applica- 
tion to  the  court  for  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  given  to  the  defendant. 

h.  Where  a  defendant  has  appeared  by  attorney,  the  amended  complaint  is 
to  be  served  on  the  attorney,  and  not  on  the  defendant  personally.  A  Judg- 
ment entered  as  upon  fiulure  to  answer  an  amended  complaint,  which  was 
ierved  on  the  defendant  personally,  after  he  had  appeared  by  attorney,  was 
held  irregular  {Merder  y.  Pearletone,  7  Abb.  825). 

^  In  an  action  against  three  defendants,  two  of  the  defendants  demurred  to 
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the  complaint,  and  the  other  defendant  suffered  a  Jud^ent  for  want  of 
an  answer.  The  plaintiff  atlerwards  amended  the  complamt»  in  a  mtbstaniial 
manner  and  not  in  mere  farm.  The  plaintiff  neither  served  a  oopj  of  the 
amended  complaint  on  the  defendant  agsunst  whom  Judgment  had  been  taken, 
nor  save  him  notice  of  the  amendment ;  and  on  motion  by  such  defendant  to 
set  the  Judgment  aside,  it  was  held  that  the  Judgment  was  irregular,  that  it 
did  not  follow  because  he  omittted  to  answer  the  original  complaint  that  be 
might  not  desire  to  answer  the  amended  complaint,  and  that  he  should  hare 
been  served  wiUi  notice  of  the  amendment  (People  v.  Woodt^  2  Sand.  652 ;  2 
Code  Rep.  18 ;  and  see  Thomas  y.  AJUen,  2  Wend.  618 ;  Aikin  v.  Alb.  Tforih  R, 
R  Co.,  14  How.  887  ;  Ward  v.  Deu>ey,  12  id.  193 ;  Scudder  y.  Voarhis,  1  Barh, 
55). 

a.  The  right  to  put  in  an  answer  to  an  amended  complaint,  is  substantial 
and  a  waiver  of  it  should  not  be  implied  (Low  v.  Oraydon,  14  Abb.  444). 
Where  defendant  after  service  of  an  amenaed  complaint,  under  an  order 
allowing  him  to  elect  to  let  his  answer  stand,  or  to  serve  a  new  answer,  had 
suffered  the  trial  (which  was  brought  on  before  the  time  for  him  to  elect  had 
passed)  to  proceed  on  Ihe  issues  raised  by  his  first  answer,  held  that  he  did 

not  thereby  waive  his  right  to  serve  a  new  answer  (id.) 

* 

§  147.  [126.]     Objection  iiot  appearing  on  complaint. 
When  any  of  the  matters  enumerated  in  section  144  do  not 

appear  apon  the  face  of  the  complaint,  the  objection  may  be 

taken  by  answer. 

h.  Where  the  cause  of  action  alleged  in  the  complaint  is  a  contract  made  Ia 
a  foreign  state,  and  such  contract  is  void  by  the  laws  of  the  State  in  which  it 
was  made,  and  it  does  not  appear  on  the  face  of  the  complaint  what  is  the  law 
of  the  foreign  state,  the  proper  mode  of  taking  advantage  of  the  law  of  such 
foreign  state  is  by  answer,  stating  what  is  the  law  of  the  foreign  state.  A 
demurrer  cannot  be  sustained  {Humjihrey  v.  GhamJberUUn,  1  Code  Rep.  N.  S. 
887) ;  but  where  the  alleged  cause  of  action  arises  out  of  a  transaction  void  by 
the  law  of  this  State,  if  in  fact  the  transaction  took  place  in  a  State  by  the 
laws  of  which  it  was  valid,  then  it  must  so  appear  on  the  complaint  (ThaUher 
V.  Morris,  1  Keman,  487). 

e.  Where  a  married  woman  sues  alone  for  a  cause  of  action,  in  which  her 
husband  should  have  Joined  as  plaintiff,  and  the  fact  of  her  being  a  marri^ 
woman  does  not  appear  on  the  fiatce  of  the  complaint,  the  onlv  way  in  which 
the  defendant  can  avail  himself  of  the  defence  of  the  plaintiff  s  coverture  is  to 
set  up  her  coverture  by  answer.  (DiUaye  v.  Parks,  31  Barb.  182).  For  where 
in  fact  there  is  a  defect  of  parties  plaintiff,  but  the  defect  does  not  appear  on 
the  face  of  the  complaint,  if  the  defectik  not  pointed  out  and  insisted  on  by 
answer,  it  is  waived  (Soranton  v.  Farmers  db  Mechanics^  Bank  of  Koehester,  88 
Barb.  527). 

d.  Where  the  complaint  discloses  a  joint  cause  of  action  against  the  defend- 
ant and  another  or  others  who  are  not  Joined  as  defendants,  and  is  silent  as  to 
whether  the  other  or  others  are  living  or  dead,  objection  to  such  non-Joinder 
cannot  be  insisted  upon  by  demurrer ;  the  proper  mode  of  raising  the  objec- 
tion is  an  answer  setting-up  that  the  party  or  parties  not  Joined  are  living 
(Brainard  v.  Jones,  11  How.  569 ;  Scofeld  v.  Van  Syckle,  23  How.  97)  [and 
.within  the  Jiuisdiction  of  the  court]. 

«.  Where  there  are  in  fact  two  actions  pending  between  the  same  parties  for 
tthe  same  cause,  but  that  fact  does  not  appear  on  the  fisice  of  the  complaint,  the 
'defendant  cannot  demur ;  he  must  put  in  an  answer  of  the  other  action  pend- 
ing (Hcmfager  v.  Eomfager,  1  Code  Rep.  N.  8.  412 ;  6  How.  279). 

/.  When  in  an  action  b^  a  corporation  or  a  natural  person,  the  want  of  ]^;al 
capacity  to  sue  exists  or  is  supposed  to  exist,  but  that  fact  does  not  appear  on 
the  fiico  of  the  complaint,  the  objection  must  be  taken  by  answer ;  it  cannot  be 
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raised  by  demnrrer  (Vnion  Mutual Ttu.  Ch.  t.  Oaoood^  1  Duer,  707;  8ee,liow- 
CTCT.  BankqfBaeana  y.  Wiek^um,  7  Abb.  184 ;  l8  How.  97 ;  Bank  cfSamama 
T.  MtQu,  20  N.  Y.  855). 
Seeftirther,  in  note  to  g  141 

§  148.  [128.]  (Am'd  1849.)    Objection  when  deemed  waiwd. 

If  no  such  objection  be  taken  either  by  demnrrer  or  answer, 
the  defendant  shall  be  deemed  to  hare  waived  the  same,  ex- 
cepting only  the  objection  to  the  jurisdiction  of  the  conrt,  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

a.  ThiB  section  means  that  if  the  objection  is  not  taken  by  demurrer,  ^vrhen 
that  mode  is  proper,  or  b^  answer  in  cases  where  that  is  the  appropriate  me- 
thod, it  is  waived  (Zabruide  t.  BmUh,9  Keman,  886;  and  see  SerantanT, 
Farm,  d  Mee^n.  Bank  cfBochetter,  88  Baxb.  527).  And  when  the  objection  is 
one  proper  to  be  raised  by  demnrrer,  the  defendant  cannot  have  the  benefit  ol 
the  objection  by  raising  the  oblection  by  answer.  (Id.  Kayhwi  t.  BtMnwn^ 
10  How.  162 ;  Jngraham  y.  Baidtnn.  12  Barb.  9;  BaggoU  y.  Boulger^,  2  Duer, 
160 ;  B'k  <f  Watervm  y.  BdtMr,  18  How.  270;  OasaeU  y.  Orocker,  10  Abb.  188 ; 
Denm&on  y.  BenniBon^  9  How.  246).  An  objection  that  there  is  a  defect  of  par- 
ties, not  taken  by  demnrrer  or  answer,  is  waived  (tbagaU  v.  Herkimer  Manuf, 
Co.,  2  Eeman,  584;  ZabriskU  v.  Smith,  8  Keman.  886;  Wright  v.  Storrs,  6 
Bosw.  600;  BiOage  y.  Ftxrki,  .81  Barb.  182;  ZeWs  v.  O^raAam,  4  Abb.  106; 
Wright  v.  Bennett,  8  Barb.  451 ;  Ahbe  v.  Clarke,  81  Barb.  288 ;  Benrnm  v. 
Padne,  2  Hilton,  652 ;  Uotkyj,  Blade,  26  How.  97 ;  Oiraud  v.  £ea(^,  8  £. 
D.  Smith.  887 ;  Byxbie  v.  Wood.  24  N.  Y.  607),  and  cannot  be  taken  for 
the  first  time  on  the  trial  ( Van  J/eusen  y.  Yo^mg^  29  Barb.  9 ;  Abbe  v.  Clarke 
81  id.  238)  or  on  appeal  fiY>m  a  judgment  upon  a  verdict  for  the  plaintiff 
{Bidwa  V.  AOor  Mut.Jn$.  Co.,  16K  Y.266;  Purekaoe  v. ifo^TiMm, 6  Duer, 588 ; 
Colegraoe  v.  N.  T.  A  Harlem  R  R.  Co.,  id.  882 ;  Bowdoin  v.  Coleman,  8  Abbi 
481 ;  6  Duer,  188 ;  Baiee  v.  Jfmies,  8  Duer,  45) ;  *'  or  in  any  other  mode,  or  in 
an^  other  stage  of  the  cause**  {Leamtt  v.  IfSeher,  4  Duer,  28).  And  so  of  an 
objection  that  several  causes  of  action  are  improperly  united  (Youngs  v.  Seelej^^ 
12  How.  895 ;  Wmteraon  v.  Eighth  Av.  R  R  Co.,  2  Hilton,  898 ;  Wnght  y. 
8t(nr$,  6  Bosw.  600 ;  BanneU  v.  Wakh,  id.  621) ;  or  a  defence  of  coverture  (Co*- 
tree  v.  GaveUe,  4  K  D.  Smith,  425) ;  or  that  the  action  was  not  commenced  be- 
fore the  cause  of  action  accrued  (Smith  v.  HoUnee,  19  N.  Y.  271),  or  that  the 
plaintiff  is  not  the  real  party  in  interest  (Savage  v.  Com  Ex.  Co.,  4  Bosw.  2),  or 
has  not  legal  capacity  to  sue  (Moeedmany.  Codn,  84  Barb.  66^,  or  any  defence 
which  requires  to  be  specially  pleaded.    (See  in  note*  to  §  149.) 

h.  Where  one  of  several  parties  having  a  joint  interest  sues  alone  and  re- 
covers judgment,  such  judgment  is  not  a  bar  to  a  subsequent  action  by  the 
other  party  in  mterest  (Qoek  v.  Keneda,  29  Barb.  120). 

CL  Is  the  objection  that  necessary  parties  to  a  complete  determination  of  the 
action  are  not  Joined  waived  by  omitting  to  raise  it  by  demurrer  or  answer 
(see  Bams  v.  Mayor  of  New  York,  14  N.  x.  506:  2  Duer,  668),  an  objection  thai 
a  party  suing  for  himself^  should  sue  on  behalf  of  himself  and  others,  is  not  a 
mere  objection  for  defect  of  parties,  and  may  be  made  for  the  first  time  on  the 
trial  (Oreene  v.  Breek,  10  AU>.  48). 

d.  Where  a  defendant  demurs  to  the  complaint  that  it  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  without  objecting  to  the  want  of  pro- 
per parties,  or  the  capacity  of  the  parties  to  sue,  or  to  the  form  of  the  action, 
be  waives  his  right  to  Insist  upon  these  objections,  and  for  the  purposes  of  the 
demurrer  the  complaint  will  be  deemed  unobjectionable  by  reason  of  any  d»- 
liBCtB  of  that  nature  (Zoom^y.  TVjft,  16  Barb.  541). 

«.  If  husband  and  wife  are  improperly  joined  as  plaintiffs,  the  objection 
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must  be  taken  by  demturer  or  answer ;  an  answer  on  the  merits  will  be  con- 
sidered as  a  waiver  of  the  objection  {iTigraham  r.  Baldmn,  12  Barb.  9 ;  5 
Selden,  45 ;  and  see  BaggaU  y.  Amlg&n^  2  Duer,  100 ;  and  see  anU,  p.  74  e,  and 
pott.  Several  deferieee). 

a.  Objection  to  the  jurisdiction  is  waived  if  not  taken  hy  answer  or  demur- 
rer or  on  the  trial  (MauOman  y.  Caen,  d4  Barb.  66). 

h.  The  &iling  to  demur  does  not  waive  the  rieht  of  the  defendant  to  object 
en  the  trial  for  Ihefint  time,  that  the  complaint  does  not  state  &ct8  sufficient  to 
constitute  a  cause  of  action  (Mggin$  v.  Freeman,  2  Duer,  650 ;  Moniffomerg 
Co.  Bank  v.  Albary  OUv  Bank,  8  Selden,  464 ;  0<mld  v.  Qlaee,  19  Barb.  186; 
De  Witt  V.  Ohancuisr,  11  Abb.  459).  An  incm«ble  defect  is  not  waived  by  any 
pleading,  but  may  be  taken  advantage  of  whenever  the  parties  are  before  the 
court  either  at  special  term  by  motion ;  or  on  the  trial  at  circuit  by  motion 
(Bumham  v.  De  Betoiee,  8  How.  159 ;  Budd  v.  Bingham,  18  Barb.  494).  Thus, 
the  privilege  of  a  foreign  consul  to  be  exempt  from  the  jurisdiction  of  a  State 
tribunal,  is  not  waived  by  an  answer  to  the  merits  (Vtuarino  v.  Thomjfeon,  3 
Belden,  576 ;  Fljfnn  y.  Stoughton,  5  Barb.  115).  His  being  inmleaded  with  a 
citizen,  upon  &  joint  eontraet,  will  not  give  jurisdiction  to  tiie  State  courts  (idL 
Boek  River  Bank  v.  Hoffman,  22  How.  250 ;  510) ;  and  it  seems  that  the  same 
rule  applies  in  actions  for  tort  (Hemandee  v.  CamobeU,  10  How.  488).  He  is 
not  only  suable  in  the  district  courts  of  the  U.  S.,  but  if  he  be  an  aUen,  he  is 
suable  as  such  by  a  citizen  in  the  U.  S.  circuit  courts  {8L  LtMe  HomOal  v. 
Barclay,  British  consul,  U.  S.  circuit  court,  southern  dist  of  N.  Y.,  October, 
1855).  Wlien  the  court  has  once  acquired  jurisdiction  of  a  defendant  it  is  not 
ousted  by  his  subsequent  appointment  as  a  foreign  consul  (Koppel  v.  Heinridcs, 

1  Barb.  449).  If  however,  on  the  trial  the  defect  in  the  complaint  is  supplied 
by  the  proof,  the  objection  may  be  overruled  (LounAury  v.  Purdy,  18  N. 
Y.  521 ;  iSwkwy  v.  Pea»e,  20  N.  Y;  64). 

c.  Where  a  defendant  upon  demurrer  to  the  answer  clidms  that  the  com- 
plaint is  defective,  he  must  be  held  to  have  waived  all  objections  to  tiie  com- 
plaint not  raised  by  answer  or  demurrer,  except  the  question  of  junsdiction 
and  the  sufficient  of  the  facts  stated  to  constitute  a  cause  of  action  {The  Peo- 
pie  V.  Banker,  8  How.258;  Winierson  v.  SighthAve.  R  R  6^.,2  Hilton,  889). 

d.  The  objection  that  the  complaint  do4s  not  state  ftcts  suffldent  to  consti- 
tute a  cause  of  action,  cannot  be  taken  for  the  first  time  on  appeal  {Pope  y. 
Dinsmore,  8  Abb.  429;  CM^  Y.Hmdns,  6  Barb.  558;  contra,  aobCMey.Bktni, 

2  Bosw.  125). 


Ghaftbb  IU. 
The  Answer. 

SECnoN  149.  Answer  what  to  contain. 

150.  Counter-claim.    Several  iefenoes. 

151.  Demurrer  and  answer,  when  allowed. 

152.  Sham  and  irrelevant  defences  to  be  stricken  out 

§  149.  [128.]  (Am'd  1849,  1851,  1852.)  Anewery  what  to 
contain. 

The  answer  of  the  defendant  mnst  contain, — 

1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  bj  the  defendant,  or  of  any 
knowledge  or  information  thereof  sofiicient  to  form  a  belief; 
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2.  A  statement  of  any  new  matter  constituting  a  defence 
or  coanter-claim,  in  ordinary  and  concise  language,  without 
repetition. 

a.  The  answer  is  not  required  to  be  entitled  in  the  action.  It  shonld,  how- 
ever, show  in  what  suit  and  for  what  defendant  it  is  put  in  (see  1  Code  Rep. 
48).  It  must  either  controvert  a  material  allegation  of  the  complaint  or  state 
new  matter  constituting  a  defence  {Ife£iring  v.  Butt,  16  N.  Y;  807) ;  and 
where  to  a  complaint  for  goods  sold  the  defendant  answered, — secondly,  a  de- 
nial that  phuntifr  ever  sold  any  fi:oods  to  defendant  which  had  not  been  paid 
for  by  the  defendant ;  and  thirdly,  that  if  plainti^  ever  sold  any  goods,  to  de- 
fendimt  they  were  sold  on  credit,  and  not  to  be  paid  for  in  nine  years  fh>m  the 
day  of  sale,-— on  motion  these  defences  were  struck  out  as  neither  amounting 
to  a  denial,  nor  to  a  statement  of  new  matter  (BcmiMton  y.  Bough,  18  How. 
14\ 

b.  i\  IB  not  essential  to  the  sufficiency  of  an  answer  that  it  should  constitute 
a  defence  or  counter-claim  to  the  whole  of  the  complaint  or  of  any  single 
oount  It  is  sufficient  if  it  constitute  a  defence  or  counter-claim  to  so  much  as 
it  professes  to  answer  (McKpring  y.  ByUy  16  New  York,  860 ;  Aden  y.  Haskins^ 
5  Duer,  832 ;  KneetBer  y.  Sternberg,  10  How.  68) ;  but  if  it  profess  to  answer  an 
eaMre  cause  of  action  and  in  &ct  only  answers  a  part  it  is  Insufficient  and  may 
be  demurred  to  (Fiftt&r  y.  jOs^m,  12  Barb.  647;  Beach  y.  BanmSy  IB  Barb.  806 ; 
Thumb y.  Walraih,  6  How.  196 ;  WiUie y.  Taggard,  id.  488;  mehols  y.  Dusenr 
Jmry,  2  Ck>m8.  283 ;  Bowh  y.  Faflard,  6  Blackf.  106 :  and  see  Huddey  y.  Qroe- 
jean,  id.  85) ;  if  the  defence  professes  to  be  part  only  of  a  cause  of  action  with- 
out specifyme  what  part,  it  is  sufficient  [altnough  indefinite]  if  it  is  an  answer 
to  any  part  iSMUngham  y.  The  Stale,  7  Ulackf.  405) ;  but  it  is  said  that  if  it 
specify  the  part  to  which  it  is  intended  as  an  answer  it  is  limited  to  that  part, 
although  in  &ct  an  answer  to  the  whole  (Croes  y.  Wateon,  6  Black£  129). 
The  parts  of  the  compliant  to  which  the  answer  is  Intended  to  apply,  shoidd 
be  so  clearly  defined  as  that  the  court,  on  looking  at  the  complaint,  can  de- 
termine wliat  parts  are  coyered  by  it  and  what  are  not  Uk^eieim  y.  SchenMr- 
horn,  1  Barb.  480).  Where  in  an  action  for  an  assault  and  false  imprisonment, 
the  answer  assumed  to  be  to  the  whole  complaint  but  Justified  onhr  the  im- 
prisonment, it  was  on  demurrer  held  bad  (Foster  y.  Bagen,  12  Barb.  647). 
The  answer  must  address  itself  to  the  coxnplaint,  and  not  to  the  bill  of 
particulars  {Kreisi  y.  Se^gnuxn,  8  Barb.  489 ;  SeovOl  y.  Hoioea,  2  Code  R  83). 

e.  "  A  defendant  has  a  right  to  consider  the  complaint  which  is  served  up- 
on him,  or  his  attorney,  as  that  alone  which  he  is  required  to  answer,  and 
that  it  is  upon  the  issues  raised  by  his  answer  to  this  complaint  that  the  cause 
is  to  be  tried"  {Trowbridge  y.  Didier,  4  Duer,  450 :  A^Aefl  y.  Wood,  5  id,  608, 
note;  Oraham  y.  Jfi^Ovun, 6  How.  868 ;  1  Code  Kep.  I^.  S.  48;  IdttU^hn  y. 
Munn,  8  Puge,  280). 

d  &ev0ral  defeiidants.^In  actions  against  seyerfd  defendants,  it  is  some- 
times better  that  each  defendant  answer  separately  as  when  in  trespass  for 
executing  process,  the  officer  and  the  plaintm  in  the  process  are  sued  together 
<See  2  8aund.  PI.  and  £y.  18, 19). 

e:  Semble,  all  dilatory  defenses  must  be  common  to  all,  and  pleaded  by  all 
the  defendants  {BurUy  y.  SeooTid  BJdg  Ajuo.  15  Abb.  206,  note). 

f.  In  an  action  a«;ainst  seyeral  executors,  such  of  them  as  are  first  seryed 
with  process,  or  first  appear,  are  entitled  to  answer  for  the  estate,  and  one 
answer  being  in  it  is  imgular  for  the  other  executor  to  answer  {SaUere  y. 
Pm^fn,  15  Abb.  224).  But  the  plidntiff  waiyes  the  irr^^arity  by  not  return- 
ing the  answer  or  moying  to  strike  it  out  (Id,)  Kthere  IS  any  collusion  between 
the  plaintiff  and  the  executor  who  first  answers,  the  other  executors  should 
obUun  leaye  to  put  in  a  separate  answer.    (Id^ 

g.  I>enialBy — A  general  and  a  specific  denial  of  the  same  matter  is  not 
allowed  (Dennieon  y.  Bennieon,  9  How.  246 ;  Blake  y.  Eldred,  18  How.  240). 
One  of  such  denials  will  be  struck  out  as  redundant  Defendant  will  haye 
his  option  »« to  which  he  will  retain.  {Id) 
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o.  General  deniaL — A.  general  denial  is  a  denial  in  erofls  of  all  the  allegar 
tiona  of  the  oomplaint,  and  a  specific  denial  is  a  denial  of  one  or  of  each  al- 
legation separatSy  (Dennison  y.  Denriieon,  9  How.  247;  Seward  y.  Miller^  6  id 
812,  and  other  cases).  The  usual  form  of  general  denial  is,  **  the  defendant 
denies  each  and  every  all^tion  of  the  complaint "  {KeUog  y.  Church,  4  How. 
889 ;  Badde  y.  Buekgab&r,  8  Dner,  684).  A  defendant  after  expressly  admit- 
ting some  of  the  allegations  of  the  complaint  may  make  a  denial  "  of  all  the 
allegations  in  the  complaint  not  herein  before  specifically  [expressly]  admit- 
ted^ (ParshaU  y.  TOknt^B  How.  7;  GoMsee  Mut.  Im.  Co,  y.  1/oymA^,  5  id. 
821 ;  BmHh  y.  fT^  20  How.  158;  144;  6  id,  148).  A  statement  that  the  de- 
fendant denies  all  those  allegations  which  are  contained  within  certain  sped- 
fled  folios,  is  good  as  a  general  denial  (GhuseU  y.  Crocker,  9  Abb.  89 ;  see  Blake 
y.  Eldredy  18  How.  240).  Denying  and  saying  he  denies  is  difierent  (id, ;  Ar- 
thur  y.  Brooke,  14  Barb.  58S), 

b.  To  a  complaint  for  goods  sold,  alleging  the  sale  and  that  the  defondant 
is  now  indebted  to  the  plaintiff  therefor,  the  defendant  answered  admitting  the 
sale,  but  alleging  that  me  purchase  was  on  a  credit  of  six  months,  and  that 
<cerdit  had  not  expired ;  held  that  the  answer  was  a  '*  lypedal  denial  of  the  alle- 
gation in  the  complaint,"  that  the  defendant  is  now  indebted  to  the  plaintifb 
{OUbert  v.  Cram,  12  How.  455). 

c  Where  the  allegations  of  a  complaint  are  not  directly  denied,  but  the  de- 
fenduit  states  other  fiicts  inconsistent  with  those  set  forth  by  the  plaintiff, — 
this  will  not  be  constructed  as  a  denial  so  as  to  prevent  the  allegations  of  the 
complaint  from  being  taken  as  true :  merely  making  a  counter-statement  or 
giving  a  different  version  of  the  matter  fix)m  that  contained  in  the  complaint, 
without  denying  the  allegations  of  the  complaint,  is  not  epedfieaUy  controvert- 
ing sudi  allegations  {Wood  v.  Whiting,  21  ^arb  190).  Thus,  where  the  com- 
plaint alleged  that  G  delivered  to  the  defendant  for  collection,  certain  ac- 
counts, for  which  defendant  cave  G  a  receipt  and  promised  to  pay  over  said 
lyonev  when  received ;  that  aefendant  collected  said  money  and  neglected  to 
pay  the  same  to  said  G,  and  that  G  had  assigned  his  claim  to  the  plaintiff^ — 
an  answer  which  stated  that  G  was  a  partner  of  one  B,  as  manufacturers  of 
grain  cradles,  which  were  sold  by  them  on  credit,  and  the  said  amounts  were 
demands  of  G.  &  R  and  not  of  G,  was  held  not  to  epedficaUy  controvert  the  al- 
legations of  the  oomplaint.  (/dy  see  OiSfert  y.  Cram,  12  How.  455 ;  ffamiUon 
y.  Hough,  18  How.  14;  liles  v.  Tucker,  5  Duer,  9&S;  Looeey  v.  Orser,  4  Bosw. 
892).  To  a  complaint  setting  forth  an  agreement  with  several  clauses  between 
the  plaintiff  and  defendant,  me  defendant  answered  tliat  the  agi'eement  was 
'*  incorreeUy  Mated  "  in  the  complaint,  and  then  proceeded  specmcally  to  con- 
trovei;^  several  parts  of  it,  and  without  any  further  or  general  denial, — it  was 
held  that  the  parts  not  specificallv  denied  were  admitted  (Lwy  v.  Bend,  1  E. 
D.  Smith,  169).  An  allegation  that  defendant  does  not  know  of  his  inrorma- 
tion  or  otherwise  that  the  plaintiff  had  commenced  the  action  in  the  complaint 
mentioned,  is  not  a  denial  \8ayre  y.  CuMng,  7  Abb.  871). 

d.  Denial  of  any  knowledge  or  Information,  &o.— A  denial  as  to  a  mate- 
rial allegation,  or  as  to  all  the  allegations  of  a  complaint  of  any  knowledge  or 
information  sufficient  to  form  a  belief,  forms  a  complete  issue,  and  in  no  case 
can  an  answer  containing  such  a  denial  be  successmlly  demurred  to  {Living' 
eton  v.  Hammer,  7  Bosw.  670 ;  Ketcham  v.  Zerega,  1  £.  D.  Smith,  554) ;  nor  eem- 
Ue,  can  judgment  be  given  thereon  as  frivolous.  {Id,)  Such  a  denial  may  be 
struck  out  as  false  or  sham  in  any  case  where  it  is  to  oe  plainly  seen  that  de- 
fendant had,  in  fiict,  knowledge  or  information  sufficient  to  form  a  belief  {Ed- 
tpards  v.  Lent,  S  How.  28 ;  KSjcham  v.  Zerega,  1  E.  D.  Smith,  554 ;  KeUogg  y. 
Baker,  15  Abb.  287) ;  or  has  ready  means  of  obtaining  the  knowledge  (td  / 
Bance  v.  Beming,  1  Code  R  N.  8.  204);  or  the  fact  is  presumptively  in  his 
knowledge  (Sherman  y.  JV.  Y,  Centrai  MiUe,  1  Abb.  187 ;  Fates  v.  Adto,  12 
How.  158) ;  although  the  answer  be  verified  (Fcdes  v.  Hieke,  12  How.  158 ; 
Chapman  v.  Falmer,  12  How.  88).  Thus  such  a  denial  was  struck  out  in  an 
action  for  an  assault  where  it  was  applied  to  the  assault  (Biehardeon  v.  WHUm, 
4  Sand.  708) ;  and  so  where  the  contents  of  ah  instrument  executed  by  the  de- 
fendant was  thus  denied,  the  denial  was  struck  out  (Wesson  y.  Jvdd,  1  Abb. 
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254;  flee,  however,  KeBogg  v.  Baker,  15  Abb.  287);  and  in  an  action  against 
{Mirtners  as  makers  of  a  promissory  note,  such  a  denial  of  making  the  note  was 
Btruck  out  {MoU  y.  BumeU,  1  Code  Hep.  N.  S.  225 ;  2  £.  D.  Smith,  50).  In  an 
action  on  a  bond  executed  by  the  defendant  as  surety,  conditioned  to  be  void 
if  the  Dlaintiff  recovered  Judgment  against  C,  such  a  denial  of  the  recoverv  of 
the Jadgment  was  struck  out  (Bdnce  v.  Benung,  1  Code  Rep.  N.  S.  204 ;  2  E.. 
D.  Smith,  48).  In  an  action  against  partners  for  goods  sold  and  delivered,  such 
a  denial  of  the  sale  and  delivery  by  one  partner  was  struck  out  (Chapman  v. 
Pabn&r^  12  How.  88).  Such  a  denial  of  a  judgment  obtained  against  the  de- 
Ifendant  was  struck  out  (Ketcham  v.  Zerega^  1  E.  D.  Smith,  555) ;  and  in  an  a<^ 
tion  for  false  imprisonment  on  process,  such  a  denial  of  causing  the  process  to 
issue  was  struck  out  as  sham  {Juatsrenee  v.  Derby,  15  Abb.  846,  n).  And  such  a 
denial  of  the  transfer  of  a  note  bv  the  defendant  was  struck  out  (FalesY,  Hick»y 
12  flow.  158).  But  the  maker  or  a  promissory  note,  sued  with  the  endorser 
in  one  action,  may  adopt  this  mode  of  denying  that  the  other  defendant  en- 
dorsed the  note,  or  its  presentment  for  payment  {Flood  v.  BevnoldSy  13  How. 
112 ;  Sherman  v.  ButhneR,  7 13. 171 ;  Thorn  v.  If,  T.  Central  Milis,  10  How.  20 ; 
ISati  Biwr  Bank  v.  Boger9,  7  Bosw.  497 ;  Duncan  v.  Lawrence,  6  Abb.  804 ;  8 
Bosw.  108).  A  defendant  is  not  presumed  to  know  the  date  of  an  instrument 
not  in  his  possession  or  control,  and  as  to  such  date  may  denv  any  knowledge 
{Kdlogg  v.  Baker,  15  Abb.  287).  To  a  complaint  by  an  administrator  setting 
forth  the  death  of  the  intestate,  the  granting  of  letters  of  administration  to  the 
plaintiff,  and  that  he  is  informed  and  believes  the  defendant  is  indebted  to  him 
for  coal  sold  by  intestate  to  defendant,  the  defendant  answered  denying  any 
knowledge  or  information,  &c.,  whether  he  is  indebted  to  plaintijOf.  The 
plaintiff  moved  to  strike  out  the  answer  as  frivolous ;  the  motion  was  denied 
UicrrmD  v.  Cougan,  8  Abb.  828) ;  for  although  the  defendant  must  have  had 
knowledge  as  to  the  sale  of  the  coal,  yet  he  might  well  be  ignorant  of  the  death 
of  the  intestate,  or  the  granting  of  letters  of  adndnistration  to  (he  plaintiff, 
(ill)    [The  dedsion  was  influenced  by  the  vagueness  of  the  complaint] 

a.  The  all^ation  of  a  defendant  brought  in  by  supplemental  complaint,  i/t 
his  ignorance  as  to  a  fact  admitted  by  the  answer  of  the  original  defendant,  to 
whose  interest  he  has  succeeded,  does  not  put  such  foct  in  issue  {Forbee  v. 
WaOer,  25  N.  Y.  430). 

6.  In  an  action  in  which  the  complaint  alleged  the  making  a  note  bv  the  de- 
fendants, and  that  the^  "  thereupon  indorsed  and  delivered  the  same  to  ike  plain' 
Uffs,  and  that  the  plaintiffs  were  the  lawAil  holders  and  owners  of  the  note ; 
the  answer  denied  that  the  defendants  ever  indorsed  the  note  to  the  plaintifb, 
or  ever  delivered  said  note  to  them,  and  further  denied  any  knowledge  or  in- 
formation sufficient,  &c.,  whether  or  not  the  plaintiff  are  the  lawful  holders 
and  owners  of  said  note.  This  answer  was  held  frivolous  {Kamlah  v.  BdUer,  0 
Abb.  226 ;  see,  oonira.  Temple  v.  Murray,  6  How.  829 ;  8nyder  v.  WhiU,  id  821 ; 
Oenesee  Mutual  Ins,  Co.  v.  Mojpuhen^  5  tdL  821 ;  and  see  in  note  to  section  247, 

c  Fonn  of  denial  of  any  knowledge,  &o. — ^A  denial  of  **  any  knowledge 
or  information  sufficient  to  form  a  belief,*'  makes  a  complete  denial ;  and  the 
defendant  need  not  and  should  not  add  **  and  therefore  he  denies  the  same  ^' 
llflood  V.  Beynolds,  18  How.  112 ;  Leach  v.  Boynton,  8  Abb.  3 ;  ToumsendY.  Plait, 
id.  825 ;  King  v.  Bay,  11  Paige,  286 ;  LdwngOon  v.  Hammer,  7  Bosw.  670).  And 
it  win  be  observed,  that  where  the  defendant  has  made  an  insufficient  allega- 
tion of  the  want  of  any  knowledge  or  information,  and  has  followed  such  afle- 
sation  by  the  fhrther  allegation  ^*  and  therefore  he  denies,"  ^c.^  this  fhrther  al- 
^ation  has  been  disregarded  (see  Chapman  v.  Palmer,  12  How.  88 ;  Edwards 
V.  Lent,  8  u2.  28).  A  denial  of  Knowledge,  without  adding  information,  would 
not  be  sufficient  {Edwards  v.  Lent,  id. ;  and  see  The  People  v.  McGumber,  15  id. 
189 ;  Keicham  v.  Zerega.  1  R  D.  Smith,  554) :  nor  is  it  sufficient  for  a  defendant 
,to  say  he  \a  ignorant  of  whether  or  not  the  racts  alleged  against  him  are  or  not 
tme  {Wood  v.  SUnMs,  8  Code  Rep.  152).  An  answer  that  the  defendant  '* is 
not  Informed  and  cannot  state**  whether  or  not  the  plaintiff  was  poss^rased, 
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&C.  is  not  a  solfident  denial  for  any  purpose  {EUon  t.  Mofltkham^  20  Barb.  848). 
And  so  of  an  allegation  that "  the  aefendant  does  not  know  of  his  informatioii 
or  otherwise  (8ayre  v.  OutMng,  7  Abb.  871).  This  form  of  denial  (i.  d.,  of  any 
knowledge  or  information  sufficient  to  form  a  belief)  is  peculiarly  proper  in  a 
system  \mch  requires  pleadings  to  be  verified  under  oath ;  but  whether  the 
answer  is  or  is  not  yerined  does  not  affect  a  question  on  the  sufficiency  of  the 
form  of  denial  {Snyder  y.  WkUe^  6  How.  824). 

a.  Denial  on  Infomiatlon  and  belieC — ^It  has  been  doubted  whether  a  de- 
fendant may  make  a  denial  on  information  and  belief  (see  EaekeU  y.  .fiJcAordk, 
8  E.  D.  8mith,  18 ;  Blake  y.  £!ldred,  18  How.  240). 

b.  The  propriety  or  impropriety  of  alleging  on  information  and  belief  has 
been  supposed  to  depend  on  the  question,  whether  the  £BbCt  alleged  was  or  -waa 
not  withm  the  defendant's  own  knowledge ;  thus,  per  Harris,  J. :  "  The  answer 
will  be  insufficient,  if  it  denies  merely  upon,  information  an  allegation  the 
truth  or  falsity  of  which  is  within  the  defendant's  own  knowledge '^(^iMzrr^f 
y.  Lent,  8  How.  28).  In  general,  a  defendant  is  permitted  to  aflege  that  his 
denial  is  on  or  according  to  his  information  and  belief  (7  Abb.  871,  note).  And 
where  an  answer  commenced,  ^  The  defendant  yerily  believes,  and  therefore 
answers  and  says,  that  the  plaintiff  is  not,  &c  ;*'  it  was  held  sufficient  {Dame  y. 
F&tter,  4  How.  156). 

e.  Denial  ahonld  be  in  the  di^Jnnotiya — ^Where  the  complaint  alleged 
that  defendant  **  assaulted  the  phdntiff^  and  seized  him  by  the  collar  and  shook 
him  violently,''  the  answer, "  aenied  that  he,  the  defendant,  did  assault  the 
said  plaintifif;  and  seize  him  by  the  collar  and  shake  him  violently."  On  de- 
murrer the  answer  was  held  insufficient.  "  The  defendant  has  grouped  three 
of  the  charges,  and  denied  them  under  oath,  in  such  a  manner  that  if  he 
should  be  ^lilty  of  two  and  not  suilty  of  the  other  one,  his  answer  would  not 
b#  Mterally  untma.  The  denial  should  have  been  of  each  charge  di^unctively, 
if  the  defendant  intended  to  put  the  whole  of  them  in  issue  "  {Mopkins  v.  Eter- 
iM,  8  Code  R  150 ;  6  How.  159).  [That  case  jtbb  decided  under  the  code  of  1848, 
which  required  tLepeeffia  denial  of  each  allegation.] 

d  "  The  answer  may  deny  all  the  allegations  in  the  complaint,  in  such 
terms,  that  if  any  one  is  true,  the  denial  is  false,  or  it  may  deny  specifically 
such  allegations  as  the  defendant  intends  to  controvert  on  the  triaL  But  it  is 
not  clear  that  anything  in  the  code  warrants  the  grouping  of  several  material 
allegations  and  denying  them  as  an  aggregate,  in  terms  which  are  not  incon- 
sistent with  the  truth  of  any  one  of  them^'  {Young  v.  CcUUU^  6  Duer,  448). 
And  where  in  an  action  on  promissory  notes  against  the  executrix  of  the  en- 
dorser, she  answered  ^  that  whether  or  not  upon  the  maturity  of  the  notes 
mentioned  in  the  complaint,  the  same  were  or  either  of  them  was  duly  pre- 
sented to  the  msJcers  thereof  for  payment,  and  payment  thereof  demanded 
and  refbsed,  and  thereupon  said  notes  duly  protested  for  non-payment,  and 
notice  of  such  presentment,  refusal,  and  protest  driven  to  the  said  H.  L.,  this 
defendant  has  no  knowledge  or  information  sufficient  to  form  a  belief"  It 
was  said  that  such  a  deniu  resembled  what  was  formerly  known  as  "  a  nega- 
tive pregnant"  It  was  a  denial  of  the  conjoined  foots  consistent  with  the  ex- 
istence and  truth  of  any  one  of  the  separate  fiicts.  {Id.)  And  so  where  the  com- 
plaint charges  a  breach  of  covenant  in  cutting  and  carrying  away  wood  and 
timber,  an  answer  denying  that  defendant  cut  and  carried  away  any  wood  and 
timber  would  probably  be  indefinite  or  uncertain  {Beach  v.  Barons^  18  Barb. 
805).  An  answer  is  not  frivolous  merely  because  it  denies  the  allegations  of 
the  complaint  ooi^unctiyely  instead  of  (fi^uncdvely  {Lmngakmr,  nammer,  7 
Bosw.  670). 

e.  Denial  should  not  be  in  the  alternative. — ^To  a  complaint  which  alleged 
that  defendants  purchased  foods  of  the  plaintiff,  and  that  to  obtain  said  gw)da 
and  deceive  plaintiff,  defendant  represented  that  he  was  in  good  circumstances 
and  worth  more  than  $8,000  over  and  above  his  debts,  and  that  such  represen-* 
tations  were  folse,  and  were  made  to  obtadn  possession  of  the  goods,  and  to 
deceive  the  plaintiff,  the  defendant  answered  denying  that,  to  obtain  said 
goods  and  to  deceive  the  plaintiff,  he  represented  to  the  plaintiff  that  he  was 
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in  good  dicmnstances  or  that  he  was  worth  more  than  $3,000  oyer  and  aboye 
his  debts,  or  that  the  representations  were  &lse,  or  were  made  to  obtain  said 
goods.  On  motion  to  strike  out  parts  of  the  answer,  Shankland,  J.,  said  it 
was  defectiye  as  denying  **  the  aliegations  of  Uie  complaint  in  the  altematiye 
form — that  he  made  his  representation,  or  that,  or  that,  or  that, — ^and  thus 
leayes  it  uncertain  what  he  means  to  deny"  {OtU  y.  Bern,  8  How.  198;  Qcrbin 
V.  Qtorge^  2  Abb.  467.   See  note  to  section  165,  potfy 

a.  Denial  of  part  of  a  oanae  of  aotkm ;  or  of  one  of  several  caiuMB  of  ao- 
tioBL — ^Where  the  cause  of  action  stated  in  the  complaint  is  deyisible,  or  where 
there  are  seyeral  causes  of  action  stated,  the  defendant  may  by  his  answer  de- 
ny part,  or  some,  or  one  of  the  cause  or  causes  of  action  and  leaye  the  residue 
unanswered  {Smith  y.  ShvfMt,  8  Code  Rep.  175 ;  Tracy  y.  Hvmphrey,  ib.  190 ; 
TTtZZwy.  r<v^fYi,6How.  488;  Qmesee  MuLliu,  Ch.Y,  Maynihm,liib.2SiSi\  any- 
dor  y.  WhUe^  6  ib,  821) ;  or  answer  the  residue  by  new  matter  or  otherwise 
ijjmgwnihy  y.  Knapp,  4  Abb.  115). 

ft.  "What  may  be  denied.— A  denial  that  the  plaintiff  is  entitled  to  the  sum 
of  money  demanded,  is  not  a  denial  of  a  material  allegation  {Drake  y.  OdeJI> 
mft,  1  Abb.  208 ;  10  How.  877 ;  4  E.  D.  8mith,  89).  In  an  action  by  two  or 
more  for  an  unlawftU  taking  of  property,  the  defendant  answers  that  the 
plaintifls  are  not  joint  owners  of  the  property,  l^io  ayerment  that  plaintifb 
are  not  joint  owners  is  meUerial  (Walrod  y.  EinnsU,  6  Barb.  144)i  In  an  action 
for  detaming  personal  property,  the  yalue  of  the  property  is  not  the  subject  of 
an  issneand  should  not  be  demed  (Oonnou  y.  MeWy  2  E.  D.  Smith,  814 ;  Mo- 
Kewne  y.  Foarrta.  4  Bosw.  198 ;  HackeU  y.  BuhardM,  8  tb  18;  Woodfiruff  y.  Cook^ 
25  Barb.  605).  Although  the  yalue  is  alleged  in  the  complaint  and  not  denied 
by  the  answer,  the  defendant  may,  on  the  trial,  proye  the  true  yalue  {lh\ 
See,  howeyer  Archer  y.  BcudinU  (1  Code  Rep.  N.  ».  878),  where  it  is  said  the 
complaint  haying  fixed  the  yalue  of  the  property,  and  the  answer  not  denying 
it,  no  other  yalue  could  be  adopted  eyen  by  the  jury.  And  where  a  com- 
plaint giyes  credit  for  a  payment  on  account,  that  is  not  a  trayersable  fac^ 
(Bodgim  y.  Haneock,  14  Mees.  &  W.  120).  In  Qreycry  y.  Wright  (11  Abb.  417). 
an  action  for  eoods  sold  and  for  sendees  held  that  an  answer  which  denied 
the  yalue  of  the  sendees  raised  a  material  issue.  In  McKemie  y.  FarrtH  (4 
Bosw.  193)  it  was  decided  that  all^ations  of  yalue  need  not  be  denied. 

6.  In  an  action  for  a  breach  of  coyenant,  an  ayerment  in  the  complaint  of 
the  amount  of  damages,  is  not  the  proper  subject  of  deniaL  It  is  not  issuable 
matter  and  the  defendant  does  not  admit  the  amount  alleged,  by  neglecting  to 
deny  it  {HackeU  y.  Bieha/rdi,  8  E.  D.  Smith,  18).  Eyen  on  a  default  the  amount 
of  damage  must  be  proyed  or  the  plaintiff  take  judgment  for  a  merely  nominal 
sum.  (Jft.  /  and  see  QHbert  y.  BaundSy  14  How.  49). 

d  An  answer  that  defendant  is  not  indebted  in  manner  and  form  as  alleged,  [   / 
as  it  is  but  a  denial  of  a  conclusion  of  law,  is  not  sufficient  in  any  action  V/ 
{Plenon  y.  Oooley^  1  Code  Rep.  91),  except  that  where  the  plaintiff  states  as  his  /\ 
cause  of  action  that  the  defendant  is  indebted  to  the  plaintiff.  Instead  of  set-       \ 
ting  forth  the  contract  on  which  the  cause  of  action  arises,  the  defendant  m^         ] 
take  issue  on  indebtedness  (Morrow  y.  Cougar^y  8  Abb.  828).    This  accords 
with  a  decision  of  {Arum,y  2  Code  Rep.  67),  that  when  indebtedness  is  stated 
in  a  complaint  as  a  matter  of  fact,  ah  answer  of  not  indebted,  is  sufficient.   An 
allegation  in  an  answer  that  the  defendant  neyer  raye  the  plaintiff  the  note 
mentioned  in  the  complaint,  amounts  to  a  denial  of  the  making  the  note  and 
plaintiff's  ownership  {Sawyer  y.  TForMr,  15  Barb.  282);  drcumstances  of 
aggiayation  are  not  trayersable  ( Gilbert  y.  Bound$y  14  How.  49) ;  nor  are  allesa- 
tions  of  special  damage  {MaJUmey  y.  Dow9y  15  How.  265) ;  unless  the  special 
damage  is  the  gist  of  the  action,  in  which  case  it  is  trayersable  {Perring  y. 
Barruy  2  M.  A  Rob.  5). 

&  A  fiict  impliedly  ayerred  may  be  trayersed  in  the  same  manner  as  if  it 
were  expressly  ayerred  (ITa^  y.  J7<ia0y,  8  Wend.  268;  11  East.  406;  Pnndle 
y.  CaruOierBy  16  N.  Y.  429;  BMngerT.  OraiguSy  81  Barb.  584;  LordY,  Ohee- 
Ummgh,  4  Sand.  696;  1  Code  R.  N.  S.  822) ;  and  if  not  denied  it  is  admitted 
UmM0  y.  5tem  Ehigiim  Co.^  16  Abb.  286). 
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a.  Where  a  complaint  charges  a  trespass  on  a  particular  daj,  if  the  answer 
set  np  an  act  on  a  previons  day  as  a  Justification,  it  should  traverse  the  com- 
mission of  the  trespass  on  any  other  day  than  the  day  mentioned  in  the  an- 
swer (HaUiday  ▼.  iVoMe,  1  Barb.  189).  Th»  pkuse  vihar^  an  alleged  trespass  on 
Umd  was  conmiitted  is  material,  and  must  he  proved  as  laid  {P(JTman  v.  Long^ 
2  Barb.  214) ;  mnble^  it  may  therefore  be  denied,  but  qneiy  ? 

&  In  an  action  for  damages  caused  by  the  negligence  of  defendant  in  leaving 
a  ditch  open  and  unguarded  in  a  highwar,  the  complaint  stated  that  plaintiff 
fell  into  it  '*  without  any  £Giult  or  want  of  care  on  his  part"  The  answer  de- 
nied that  "  plaintiff,  without  any  foult  or  want  of  care.^'  did  ML  therein ;  held, 
that  this  put  in  issue,  the  &lling  into  the  ditch,  as  well  as  the  exercise  of  pro- 
per care  by  plaintiff  (TFoS  v.  Bufab  Waitr  Wark$  (7a.,  18  N.  T.  119 ;  Limnff- 
Uan  y.  Hammer,  7  Bosw.  670). 

«.  What  is  the  true  intent  and  meaning  of  a  written  instrument,  is  not  matter 
of  intrinsic  averment,  but  in  cases  where  there  is  no  latent  ambiguity,  depends 
on  the  instrument  itself;  and  no  averment  can  be  made  which  contradicts  the 
language  of  the  instrument  {U,  8.  v.  Than^fmon,  1  Gkdlis.  888).  Thus,  where 
the  compliunt  alleged  that  D.  executed  his  bond  to  the  plamtiff,  dated,  &&, 
conditioned  to  be  void  on  payment  of  a  certain  sum,  with  interest  semi- 
annually, and  with  the  ftirther  condition,  *^  if  any  de&ult  should  be  made  in 
the  payment  of  said  interest,  or  any  part  thereof,  on  any  day  wherson  the 
same  ought  to  be  paid,  and  should  the  same  remafai  unpaid  for  ten  days,  then, 
after  the  lapse  of  said  ten  days,  the  principal  sum  diould  inmiediately  be- 
c<>me  due  and  payable,"  and  the  complaint  fhrther  alleged,  that  as  collateral 
iKSCurity  for  the  payment  of  said  bond,  the  said  D.  executed  to  the  plaintiff  a 
Aorteage,  **  with  the  same  condition  as  the  said  bond,"  and  then  alleged  a 
de&ult  m  payment  of  interest  The  answer  of  B.,  a  defendant,  admitted  that 
D.  made  a  mortgage  to  the  plaintiff,  dated,  &c.,  alleged  that  it  was  the  only 
mortgage  made  oy  D.  to  plamtiff,  that  it  was  conditioned  for  the  payment  of 
a  certain  sum  and  interest  semi-annually,  but  that  it  did  *'  not  contain  any 
condition  or  clause  that  in  case  the  interest  or  any  part  thereof,  on  any  day 
whereon  the  same  was  made  pavable,  should  remain  unpaid  for  ten  davs,  the 
principal  sum  should  become  due  and  payable  immediately ;"  and  the  an- 
swer then  denied  any  knowledge  that  the  bond  contained  anv  such  condition 
as  was  set  forth  in  the  complaint  To  this  answer  the  plaintiff  demurred ; 
and  it  was  held  in  the  court  below,  first  at  the  speciiJ  and  afterwards  at  the 
ffeneral  term,  that  the  answer  set  forth  a  defence  to  the  action,  and  the  de- 
i^ndant  had  judgment  The  plaintiff  appealed  to  the  court  of  appeals ;  and 
that  court  reversed  the  Judgment,  and  gavcjud^ent  for  the  plaintiff;  and 
per  Denio,  Ch.  J. :  The  correct  method  for  the  defendant  to  have  brought  the 
question  which  he  wishes  to  raise  before  the  court,  was  to  set  out  the  mort- 
gage wrbaiim,  and  then  have  stated  the  matter  in  avoidance,  which,  upon  his 
construction  of  the  mortgage,  would  have  barred  the  action ;  or  he  might 
luive  denied  the  execution  of  the  alleged  mortgage.  Either  of  these  methods 
would  have  raised  the  question  of  law  arising  upon  the  iostrument ;  but  an 
averment  that  a  certain  clause  is  not  contamed  in  the  mortgage,  without 
giving  its  actual  langu^,  does  not  afford  sufficient  data  for  determining  its 
legal  effect  {Diman  v.  jffunn,  15  K.  Y.  498).. 

d  The  averment  of  plaintiff's  belief  is  not  traversable  (Radway  v.  McOheTy  5 
Band.  654 ;  HoimU  v.  J^omt,  1  Code  R  N.  S.  270).  Thus,  to  an  allegation 
plaintiff  6e2*0OM  the  note  was  presented  for  payment,  the  defendant  couM  not 
oppose  a  denial "  that  plaintiff  believes." 

e.  Persons  who  make  contracts  with  a  corporation  defadOy  cannot  denv  its 
legal  existence  {WJnUe  v.  i2oM,  15  Abb.  66  ;  jSkui  Bicer  Bank  v.  Bogen,  7  Bosw. 
494 ;  see  ante,  in  note  to  §  142,  CorporaUana,  p.  212,  k).  Thus,  in  an  action  by  a 
corporation  (».  e,  a  buildins  association)  against  one  of  its  members  or  a  party 
deaUng  with  it,  the  defen&nt  cannot  be  admitted  to  allege  that  the  charter 
had  become  void  before  the  commencement  of  the  action  By  a  non-compliance 
with  the  statutory  provisions  relating  to  moneyed  corporations  (Meehania^ 
Biaiding  Anodatum  v.  Stevens,  5  Duer,  676).    So  m  an  action  by  a  foreign  cor- 


§  149.]  DKNUL.  273 

p(»»tlon  to  recover  a  sam  of  money  loaned  in  tbis  Btate,  the  defendant  is  not 
at  liberty  to  avail  himself  of  the  defence  that  the  plaintiff  was  precluded  from 
the  terms  of  its  diarter  from  making  such  loan.  When  it  is  a  question  of 
capacity  to  contract,  a  party  who  has  had  the  benefit  of  the  contract  cannot 
be  permitted  in  an  action  founded  upon  it  to  question  its  validity  {Steam  Jflcw- 
igosHon  Co.  v.  Weed,  17  Barb.  878). 

a.  A  positive  denial  in  an  answer  will  not  prevail  against  fiicts  admitted  in 
or  by  the  same  answer  which  contradict  such  denial  X^toHnnMn  t.  i^ewart^  10 
N.  Y.  189;  and  see  Storer  v.  Che,  2  Bosw.  662 ;  Manice  v.  K  T,  Dry  Dock  Co., 
«  Edw.  Ch.  R  146). 

b.  What  defenoea  may  be  given  in  evidence  under  a  general  denial — 
Under  an  answer  denying  the  allegations  of  the  complaint,  and  denving  that 
the  plaintiff  is  indebted,  the  defenoant  may  prove  he  was  never  indebted  at 
all,  or  that  he  owes  less  than  is  claimed,  that  the  services  were  rendered  as  a 
mtnity,  either  as  to  Uie  whole  or  in  part,  or  that  the  plaintiff  had  himself 
fixed  a  less  price  for  his  services  than  he  claims  to  recover  (Sckermerhorn  v. 
Van  AUen,  18  Barb.  29) ;  or  may  give  anv  other  evidence  to  disprove  the  allega- 
tions of  the  complaint  (Andrews  v.  Bcmd,  16  Barb.  683).  In  an  action  for  con- 
verting property,  a  general  denial  puts  in  issue  the  conversion  and  the  plain- 
tiff's title  and  admits  evidence  to  disprove  the  plaintiff's  title  (IMdneon  v. 
Froit,  14  Barb.  636  [bnt  this  seems  doubtful] ;  see  ^  v.  £Ihie,  8  Goms.  510; 
Jaeobey.  Benuen,  12  Abb.  890;  BeaipY,  Sioarthout,  82  Barb.  293).  In  an 
action  for  a  wrongful  conversion  of  property,  the  complaint  averred 
that  the  plaintiff  was,  at  the  time  of  the  conversion,  the  atoner  and  entitled 
to  the  immediate  possession  of  the  said  property.  The  answer,  among 
other  things,  denied  that  at  the  said  time  the  plaintiff  was  tiie  owner 
and  entitled  to  the  immediate  possession  of  said  property.  On  appeal,  the 
court  held  that  the  plaintiff's  title  was  put  in  issue  {Davis  v.  Hoppodc,  6  Duer, 
256).  In  an  action  for  a  trespass  upon  land,  unless  the  plaintiff's  title  is  put  in 
issue  by  new  matter,  it  is  to  be  taken  as  admitted,  and  the  title  is  not  put  on  issue 
by  a  eeneral  denial  (8q[u,ires  v.  Seward,  16  How.  478;  AWumseY,  Rice,  4 
£  D.  Smith,  348;  see  Ferris  v.  BrowHy  8  Barb.  105).  Where  the  complaint  is 
on  a  quantum  tnartUt,  not  setting  up  a  specific  contract,  in  that  case,  under  a 
general  denial,  the  defendant  may  show  that  the  work  was  unskillfiilly  done, 
or  was  worth  less  than  the  amount  claimed  {Raymond  v.  Bichardson,  4  E.  D. 
Smith,  172 ;  BdUnger  v.  Oraigue,  81  Barb.  534;  and  see  Trimble  v.  StiltoeU,  4 
£.  D.  Smith,  512) ;  but  if  the  complaint  had  been  on  a  specific  contract,  it  would 
be  otherwise  {KendaU  v.  VaB^,  1  CaL  371).  In  an  action  for  seduction, 
assault  or  Mse  imprisonment,  evidence  in  mitigation  of  damages,  not  offered 
as  a  defence,  may  be  given  in  evidence  without  beingplcd  (TVaws  v.  Barger,  24 
Barb.  614 ;  Bdvs  v.  Serryman^  6  Bosw.  679 ;  see  however  Foiand  v.  Johnson,  1& 
Abb.  235i  And  when  miti^tin^  circumstances  cannot  properly  be  set  up  in  the 
answer  tney  may  be  given  m  evidence  under  a  general  denial  (KneedLer  v.  Sleim- 
berg,  10  How.  68 ;  Jhmlap  v.  Snyder,  17  Barb.  561).  To  a  complaint  on  a 
promissory  note,  which  alleged  the  making  of  the  note  by  the  defendant  and 
the  delivery  of  it  to  the  plaintiff,  the  answer  alleged  that  **  the  defendant 
never  gave  the  plaintiff  the  said  note ; "  held  that  the  answer  was  **  a  denial  of 
the  allegation  in  the  complaint  that  the  defendant  made  the  note,  so  fiu*  as^ 
making  includes  delivery  {BttsseU  v.  Whipple,  2  Cow.  256) ;  and  also  of  the- 
ftirther  allegation  that  the  defendant  delivered  the  note  to  the  plaintiff.    The- 

anestion  to  be  tried  on  these  allegations  was  whether  or  not  the  note  was  de- 
vered  to  the  plaintiff,  as  alleged  by  him  "  {Sawyer  v.  Warner,  15  Barb.  286). 

t.  Under  a  general  denial  in  an  action  for  slander,  defendant  may  give  in 
evidence  the  general  bad  character  of  plaintiff  (Anon.  8  How.  4Si4,  contra. 
Anon.  6  How.  160) ;  and  in  an  action  for  malicious  arrest,  a  general  denial  puts 
in  issue  the  want  of  probable  cause  {Bost  v.  Harris,  12  Abb.  446 ;  Badde  v. 
Buekgaber,  8  Duer,  685 ;  Simpson  v.  McArthur,  16  Abb.  802  note) ;  so  in  an 
action  on  the  case  for  keeping  a  ferocious  dog  which  bit  the  plaintiff;  sembU 
the  defendant  may,  on  a  general  denial,  avail  himself  of  want  of  proof  that 
be  knew  the  dog  was  accustomed  to  bite  {Hogan  v.  Sharps,  6  Car.  &  P.  755). 

d.  An  answer  which  alleges  that  the  plaintiff  "  is  not  tho  laviful  holder  and 
lo 
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owner  of  the  note  "  described  in  the  complaint,  u  inBafl9dent  to  admit  eridenoe 
that  the  plaintiff  is  not  the  owner  or  holder  (Seetey  v.  EngtUy  17  Barfo.  680 ;  8 
Keman,  542 ;  Brovm  y.  Ryckman^  12  How.  818 ;  and  see  what  is  said  Eakh  y. 
Peet^  23  Barb.  682 ;  not  contra  to  WhUe  y.  BpmntTy  4  Keman,  247 ;  see,  also, 
Tammfry.  CcMardy  17  Abb.  187;  ArrangoisY,  Fraaer,  2  Hilton,  244).  But 
when  in  a  complaint  it  was  alleged  that  the  plaintiff  was  the  lawful  holder 
and  owner  of  the  note,  the  subject  of  the  action,  but  did  not  otherwise  allege 
anj  transfer  or  deliyery  of  the  note  to  the  plaintiff,  it  was  held  that  under  the 
peculiar  form  of  the  complaint  it  was  allowable  for  the  defendant  to  deny 
that  the  plaintiff  was  the  holder  and  owner  {McKnight  y.  HurU.  8  Duer,  616 ; 
JTuAy.  H^A<)029r,  7  Abb.  412 ;  if^^m  B*Al  y.  Zoni,  1  Abb.  186 ;  ante,208,a\ 

a.  Where  the  contract,  stated  in  the  complahiit,  is  not  expressly  alleged  to 
be  in  writing,  or  subscribed  b^  the  defendant,  but  it  is  one  which  Is  not 
binding  on  the  defendant  unless  it  be  in  writing,  or  be  subscribed  by  him,  all 
that  is  necessary,  In  order  to  a  complete  defence,  is  to  deny  the  existence  of 
any  contract  {fiicingUon  y.  SmUk^  14  How.  492 ;  Amburger  y.  Marvin^  4  E.  D. 
Smith,  8d8 ;  ChampUn  y.  Pari^,  11  Paige,  408 ;  and  see  Elaight  y.  CkUd,  84 
Barb.  191 ;  atUe^  p.  204  d)  But  in  cases  where  there  is  a  contract  in  fact, 
although  not  of  any  bindmg  force,  many  might  hesitate  to  yerify  an  answer 
denying  that  any  contract  existed ;  in  that  eyent  a  complete  defence  may  be 
set  up,  by  alleging  that  the  contract  mentioned  in  the  complaint  was  not  in 
writing,  or  not  subscribed,  as  the  case  ma^  be,  which,  perhaDs.  is  the  better 
mode  of  stating  the  defence  (Id,  dtmgCoeme  y.  Orahatn,  2  Faige,  181 ;  Oth 
ia/rio  Bk,  y.  Boot,  8  m1  478 ;  Harris  y.  Kniekerbacker,  6  Wend.  688 ;  2  Sto.  Eq. 
PL  §  768).  To  a  declaration  in  assumpsit  the  plea  was,  that  the  promise 
all^^  was  a  special  promise  to  answer  for  the  debt  and  default  of  another, 
but  there  was  no  agreement  in  writing  stating  the  consideration,  and  that  the 

gromlse  was  in  wnting,  as  follows :  I  agree  to  seeyou  paid  within  8  months 
X)m  date  the  6(.  due  you  from  A.,  signed,  &c.  Held  on  demurrer  that  the 
plea  was  an  answer  to  the  action  without  stating  there  was  no  oihsr  consider- 
ation for  the  promise  (Olanoy  y.  PiggoUy  4  N.  &  M.  496). 

b.  **  The  general  denial  allowed  by  the  code  corresponds  yery  nearly  with 
the  general  issue  in  actions  of  assumpsit,  and  of  debt  on  simple  contract,  at 
comjnon  law ''  (McKyring  y.  BuU,  16  X  T.  298). 

c.  **  The  only  effect  of  a  general  or  specific  denial  in  an  answer  of  the 
material  allegations  of  the  complaint,  is  to  cast  the  burden  of  proof  on  the 
plaintiff;  but  where  the  necessary  proof  is  f^yen,  if  the  answer  contains 
nottking  more  than  such  a  denial,  the  plaintiff  is  at  once,  and  as  a  matter  of 
course,  entitled  to  a  yerdict  of  Judgment  *'  (IMer  y.  Chfein,  6  Duer,  892). 

d.  What  defences  cannot  be  given  in  eyidence  under  a  general  denial — 
Under  a  general  denial,  no  defence  which  confesses  and  ayoids  the  cause  of 
action  can  be  giyen  in  eyidence  {MeEvring  y.  BuU,  16  N.  Y.  297).  Thus  un- 
der a  general  denial,  defendant  cannot  insist  that  plaintiff  is  a  married  woman 
and  has  not  legal  capacity  to  sue  (DiUape  y.  JPtirka,  81  Barb.  182 ;  CaL  Steam 
Na/t,  Co,  y.  WrigUA  Cal.  686);  nor  that  there  is  a  defect  of  parties  plaintiff 
(Abbe  y.  OKar^  81  Barb.  288);  nor  set  up  a  license  to  enter  upon  the  premises 
of  another  {Oaight  y.  Badgdey,  16  Barb.  499 ;  Beaty  y.  BwarthotU,  32  Barb. 

298). 

e.  Usury _(J?b^  y.  Orimrtead,  10  Barb.  821 ;  Oould  y.  Segoe,  6  Duer,  260); 
payment  (FiM  y.  Mayor  of  if.  F.,  2  Belden,  189;  Texier  y.  Oouin,  6  Duer, 
fcS ;  CaOaru  y.  Parker,  21  Barb.  275) ;  part  payment  (MeKyring  y.  BuU,  16  N. 
Y.  297) ;  coyerture  (Oastree  y.  Ga/cdky  4  R  D.  8mith,  426) ;  that  the  time  for 
payment  has  been  extended,  and  is  not  expired  {Neioell  y.  Salmons,  22  Barb. 
647) ;  an  award,,  or  a  former  recoyery  for  the  same  cause  (BraxU  y.  Isham,  2 
Eer.  17 ;  Hemmcks  y.  Decker,  86  Barb.  298) ;  any  illegality  in  the  contract 
\JPott»Y.  Sparrow^  8  DowL  P.  G.  680;  Bamett  y.  Gloisop,  id.  626);  nothing 
which  confesses  and  ayoids  the  cause  of  action  {McKynng  y.  BtuL  16  N.  T. 
297);  the  corporate  character  of  a  domestic  corporation  plaintiff  {B*k.  of 
Gfenoaee  y.  PatMn  Bk,,  8  Eeman,  810 ;  oyerruling  Stoddari  y.  Onon.  Ann. 
Cintf^  12  Barb.  676 ;  EoMt  Biter  Bk  y.  Sogers,  7  Bosw.  497) ;  otherwise  of  a. 
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foreign  corporation  (WcEt&niBiB  Mdnuf.  Co,  v.  Bryan,  14  Barb.  182 ;  see  anis, 
note  to  section  140) ;  that  the  plaintiff  is  not  the  real  party  in  interest,  rnnble, 
WesteneUy.  Aleoek,  3  E.  D.  Smith,  1248;  Jaalaon t.  Weedon,  1  id.  142;  Savags 
▼.  Com  Baxhanffe  Ins,  Co.^  4  Boew.  2) ;  that  the  cause  of  action  had  not  ac- 
cmed  before  the  commencement  of  the  action  (iSMA  y.  Holmes,  10  N.  Y. 
271). 

a.  In  an  action  by  several  plaintifils  for  an  nnlawful  taking  of  property,  a 
defence  that  the  plaintifb  are  not  Joint  owners  (}7(Urod  y,  Bennett^  6  Barb. 
144) ;  that  work  done  under  a  specinc  contract  was  done  in  an  unworkman- 
like manner  {KendaL  v.  VaSUjo^  1  Cal.  371) ;  if  the  action  had  been  on  a  quan- 
tum meruUy  it  would  have  been  otherwise  (Baymond  v.  Bte^iardsony  4  E.  D. 
Smith,  172 ;  see,  however,  Laraway  v.  Perkins,  10  N.  Y.  871 ;  BeOinger  v. 
Crodgue,  31  Barb.  $87).  The  fact  that  a  mortgage  has  beeen  forecloBed  and 
the  mortgaged  properb'  sold,  and  a  part  of  the  mortgaged  debt  thereby  paid, 
cannot  be  made  ayailable  to  the  insurer  as  a  partial  defence  to  an  action  on 
the  policy,  unleSs  set  up  in  the  answer  {Orosterwr  v.  AtianUe  Fire  Ins.  Co.,  1 
Bosw.  4o9) ;  a  claim  of  recoupment  to  be  available  must  be .  set  up  in  the 
answer  (<^7M  v.  Hardman,  4  £.  D.  Smith,  448 ;  Storp  v.  JEfor&wtt,  id,  464). 
SemJbie,  that  mitigatory  circumstances  in  an  action  for  an  assault,  &c.,  must  be 
pled  {Folaard  v.  Joknmn,  16  Abb.  235 ;  see  MiHgaHng  GircumstanceSy  p.  278,  h) ; 
and  so  must  a  defence  arising  out  of  the  provision  in  section  3,  ch.  355,  of 
laws  1839,  prohibiting  bftuks  from  pavine  out  or  lending  notes  not  received  at 
par  (Codd  v  Baihbcne,  19  N.  Y.  39).  tJnder  a  plea  of  non  est  f actum  in  an  ac- 
tion of  covenant,  neither  a  mutual  abandonment  of  the  contract,  nor  non- 
performance of  conditions  precedent  by  plahitiff,  can  be  given  in  evidence 
{Laraway  v.  Parkins,  10  K  Y.  871). 

b.  Where  a  conductor  upon  a  railroad  is  sued  for  a  battery  In  forcibly 
ejecting  a  passenger  fh>m  the  cars,  he  cannot  prove,  in  his  defence,  the  exist- 
ence of  certain  rules  of  the  railroad  company  at  the  time ;  that  such  rules 
were  reasonable,  and  that  the  acts  of  defendant  complained  of,  were  done  in 
conformity  with  such  rules,  unless  such  a  defence  has  been  set  up  in  the  an- 
swer (Pier  Y,  Fineh,  29  Barb.  170). 

e.  In  an  action  for  converting  personal  property,  a  general  denial  will  not 
anthorize  the  defendant  to  prove  a  special  property  in  the  goods ;  to  defeat 
plaintiff's  claim,  such  a  defence  must  be  specially  pleaded  {Graham  v.  Ear- 
rower,  18  How.  144).  Thus,  in  such  an  action,  it  cannot  be  proved  on  the  trial, 
unless  set  up  by  the  answer,  that  one  of  the  defendants  had,  as  sheriff,  levied 
an  execution  upon  the  property  in  suit,  before  plaintiff  claimed  title  thereto 
[Id,) ;  and  as  to  defence  in  action  for  fklse  imprisonment,  see  Brown  v.  duudsey^ 
(39  Barb.  268). 

See,  New  MaUer. 

New  Matter, 

d.  New  matter  defined. — ^New  matter  is  that  which  admits  and  avoids  the 
cause  of  action  set  up  in  the  complaint,  and  constitutes  defence  (Gilbert  v. 
Cram,  12  How.  455;  Badde  v.  Buck^aber,  8  Duer,  685 ;  BraeU  v.  Mam,  2 
Keman,  17 ;  BeOinger  v.  Oraigne,  81  Barb.  587 ;  Carter  y,  Kcesdey,  14  Abb.  147 ; 
WalrodY.  Bennett,  6  Barb.  144). 

e.  Matter  "  which  merely  negates  the  essential  allegations  of  the  complaint, 
or  states  circumstances  which,  if  testified  to  by  credible  witnesses,  would  dis- 
prove them,**  is  not  new  matter  (Badde  v.  Buckgaber,  supra).  Thus,  in  an  ac- 
tion for  a  malicious  arrest,  where  the  complaint  alleged  the  arrest  to  have 
been  made  without  any  reasonable  or  probable  cause,  a  statement  of  facts  in 
the  answer,  to  show  the  existence  of  probable  cause,  is  not  new  matter,  but 
'*  only  evidence  that  one  indispensable  allegation  of  the  complaint  is  untrue," 
viz.  the  absence  of  probable  cause  (Id. ;  Host  v.  Harris,  12  Abb.  447).  In  Van 
Giesson  v  Van  Giessan  (12  Barb.  520;  10  N.  Y.  816 ;  and  see  16  N.  Y.  804), 
it  was  held  that  to  a  complaint  on  a  promissory  note,  which  alleged  that  the 
note  had  not  been  paid,  an  answer  that  the  note  had  been  paid  was  not  new 
matter,  calling  for  a  reply  (the  (X>de  then  requiring  a  reply  to  new  matter  in 
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the  answer) ;  the  decision  proceeded  on  the  ground  that  the  ^negations  of 
non-payment  in  the  complaint,  and  payment  in  the  answer  formed  a  complete 
issue. 

a,  A  defendant  may  set  up  as  a  defence,  matter  which  he  has  pre.  rionslv 
made  the  subject  of  an  action,  and  which  action  is  pending,  and  tb«  court  will 
not  oblige  him  to  elect  on  which  he  will  rely,  his  action  or  his  defence.  Thus, 
where  J.  sued  R,  and  afterwards  and  pending  that  action,  R  sued  J.,  and  J. 
set  up  as  a  counter-claim  the  cause  of  action  m  his  action  affainst  R,  hdd  that 
he  might  do  so  {JPhiUcr  t.  Bead^  15  How.  296 ;  Liffnat  v.  Bedding,  4  £.  D.  Smith, 
285).  And  the  same  rule  applies  to  a  set-off,  even  where  the  prior  action  has 
progressed  to  a  verdict  (Naylor  y.  Schenk^  8  £.  D.  Smith,  185).  or  where  the 
defendant,  in  such  prior  action,  paid  the  money  into  court,    (id,) 

b.  New  matter  most  be  pleaded. — ^The  answer  muti  allege  all  those  faeis 
which,  when  the  case  of  the  plaintiff  is  admitted  or  prov^,  the  defenduit 
must  prove  in  order  to  defeat  a  recovery  {CcUHn  v.  OurUer^  1  Duer,  2W ; 
AyrauU  v.  Chamberlain,  83  Barb.  287 ;  Cart^  v.  Koedey,  14  Abb.  147 ;  Jacobs  v. 
Bemsm,  12  Abb.  890 ;  Sawge  v.  Gom  Ex,  Ins,  Co.,  4  Bosw.  2;  BeaUy  v.  Swart- 
hout,  82  Barb.  298 ;  Pier  v.  Mneh,  29  Barb.  170).  The  words  "  must  contain  " 
are  imperative  (McKpring  v.  BuU,  16  N.  Y.  297),  and  a  defendant  cannot  give 
evidence  of  any  defence  of  new  matter  not  set  up  in  his  imsweT  (Diefendorff  v. 
Gage,  7  Barb.  18 :  Kelsey  v.  Western,  2  Corns.  601 ;  i^  7!  Oeni,  Ins.  Co.  v.  Nat 
Pro.  Ins.  Co.,  20  Barb.  488 ;  Baker  v.  Bailey,  16  tS.  67 ;  Dewey  v.  Edag,  id.  865 ; 
Fay  V.  Orimstead,  10  ed  821 ;  Andrews  v.  Bond,  id.  688 ;  Walkm  v.  Mintum,  1 
Cal.  862 ;  Field  v.  May<yr  ofKY.,2  Selden,  179 ;  MeKynng  v.  BvU,  16  N.  Y. 
297 ;  Bv4:kman  v.  Brett,  18  Abb.  119 ;  Sandford  v.  Travers,  7  Bosw.  497 ;  John- 
son V.  Mcintosh,  81  Barb.  267 ;  Button  v.  MeCautey,  88  Barb.  418 ;  Wright  v. 
Delafleld,  25  N.  Y.  266).  Even  though  such  defence  appear  from  the  evidence 
offered  by  the  plaintiff  in  support  of  his  case  (Brazil  y.  isham,  2  Ker.  9 ;  proba- 
bly overruling  Bichards  v.  AUen,  8  £.  D.  Smith,  407).  This  differs  from  the 
case  of  a  plaintiff  voluntarily  showing  he  never  had  a  cause  of  action  {My  v. 
Cook,  2  Hilton,  406).  See  poH,  What  defences  muH  be  spedaUy  pleaded.  But  if 
matter  not  pieced  or  properly  receivable  in  evidence  under  the  pleadings,  is 
in  fact  proved,  without  objection  on  the  part  of  the  plaintiff,  it  must  be  con- 
sidered by  the  court  in  giving  judgment  (y.  T.  Central  Ins.  Co.  v.  JVot  Pro, 
Ins.  Co.,  4  Eer.  86).  And  an  answer  which  would,  if  demurred  to,  have  been 
deemed  insufficient,  may,  nevertheless,  if  issue  be  taken  on  it,  be  sufficient  to 
warrant  the  admiBsion  of  evidence  constituting  a  defence  {White  v.  Spencer,  4 
Keman,  248).  A  statement  of  a  general  condusion  is  not  sufficient  Thus,  to 
a  complaint  on  a  note,  an  answer  that  it  "  was  obtained  from  the  defendant  by 
fraud  and  without  consideration,  and  was  void,"  was  adjudged  frivolous 
(yt Murray  v.  Oifford,  5  How.  14).  So.  an  answer  which  avers  that  the  note 
sued  on  was,  by  mistake,  given  for  a  ^eater  sum  than  was  due  from  the 
maker  to  the  payee,  to  wit : — a  sum  sufficient  to  cancel  the  balance  claimed  to 
be  due  on  the  said  note,  is  insufficient  to  admit  evidence  to  show  a  mistake  in 
the  amount ;  the  defendant  alleging  nothing  but  a  conclusion  of  law,  without 
setting  out  the  &cts  by  which  it  is  supported  (Seeley  v.  EngeU,  17  Barb.  580.) 

e.  Confesaing  and  avoiding. — A  special  plea  had  to  confess  and  avoid  ex- 
pressly or  impliedly,  the  cause  of  action  set  up  in  the  complaint,  and  to  which 
It  processed  to  be  an  answer,  and  the  same  rule  applies  now  to  an  answer  of 
new  matter  {Oregory  v.  Trainor,  4  E.  D.  Smith,  58 ;  and  see  Annibai  v.  Hunter^ 
6  How,  255 ;  1  Code  Rep.  N.  S.  408 :  Sayles  v.  Wooden,  6  How.  84 ;  1  Code  Rep. 
K.  8.  409 ;  P(/rter  v.  McCreedy,  1  Code  Rep.  N.  S.  88 ;  Lewis  v.  KendaU,  6  How. 
59 ;  Arthur  y.  Brooks,  14  Barb.  588).  But  in  pleading  new  matter,  it  is  suffi- 
cient to  refer  to  the  cause  of  action  which  it  is  intended  to  answer,  as  the  sup- 
posed  cause  of  action  (Bavestaffy.  BusseU,  10  Mees.  &  W.  865),  or  even  to  say. 
The  supposed  cause  or  action,  \fany  such  there  be  {McCormiek  y.  Pickering,  4 
Coms.  280,  which  overruled  some  cases  to  the  contrary).  And  so.  it  is  suffi- 
cient to  say.  The  sum  **  daimed  and  demanded  "  {Seaddingr.  EyUs,  15  Law 
Jour.  Q.  B.  864;  10  Jur.  945 ;  MargeUs  y.  Bays^  4  Ad.  and  EL  489).    in  Conger 
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T.  Jc^nston  (2  Denio,  M),  it  was  held  that  a  plea  of  the  Btati^te  cf  limitationB, 
-vrhlch  avemd  that "  the  sereral  causes  of  action,  if  any  such  there  were  or 
still  are,  did  not  accrue,  fta,"  was  held  bad  for  not  sufficiently  admitting  the 
cai»e  of  action.  So  in  an  action  for  slander,  it  is  not  a  sufficient  confession  for 
the  defendant  to  say  that  if  he  uttered  the  words  he  uttered  them  in  reference 
to  a  certidn  contract  {Bnier  y.  MeOreedy,  1  Code  Rep.  N.  S.  88 ;  Sayles  y. 
Wooden,  il  409 ;  6  How.  84;  BuddingUm  y.  Dams,  id,  401  \  Leung  y.  KendaU,  id, 
09;  see,  howeyer,  SUlet  y.  ChmOoek^  9  How.  48;  BuOer  y.  WefUwarth^  id,  228). 

a.  To  a  complaint  which  charged  defendant  with  digging  a  ditch  across  the 
side-walk,  and  carelessly  permittmg  same  to  remain  open,  and  that  in  conse- 

Suence  the  plaintifTs  wife  fell  into  said  ditch, — ^the  answer,  beside  a  general 
enlal,  and  as  a  separate  defence,  alleged  that  if  said  ditch  was  dug.  It  was 
done  without  his  knowledge,  and  that  said  ditch,  if  any,  was  weU  guarded,  and 
iT plaintiffs  wife  fell  in,  it  was  her  own  fault  On  motion,  Harris,  J.,  struck 
out  such  allenitions,  as  being  hypothetical  and  not  amounting;  to  a  sufficient 
confession  (Wie9  y.  JBkmning,  9  How.  648). 

&  In  an  action  to  foreclose  a  mortgage,  brought  by  the  assignee  of  the 
mortgage,  the  defendants  put  in  an  answer,  denying  that  the  mor^gee,  for  a 
yaluable  consideration  paid  by  the  plaintiff,  duly  assigned  the  mortgage  to  the 
plaintiff;  and  alleged  that  the  same,  if  eyer  sola  by  the  mortgagee,  was  in  fact 
sold  to  R,  one  of  me  defendants,  and  that  if  any  assignment  was  eyer  exe- 
cuted bj  the  mortgagee  to  the  plaintiff,  the  same  was  only  so  in  form,  and  that 
B.  jfumished  the  n^ney  to  purchase  the  same ;  and  that  he  was  the  true  party 
in  interest,  and  that  the  suit  should  haye  been  brought  in  his  name — held  that 
the  answer  was  defectiye,  because  it  set  up  the  matter  in  ayoidance,  without 
admitting  that  but  for  the  ayoidance  the  action  could  be  sustained ;  because  it 
was  hypothetical ;  because  it  set  up  matter  in  ayoidance,  and  at  the  same  time 
denied  the  allegation  it  sought  to  ayoid :  and  because  it  attempted  to  show, 
ammentatiyely,  that  the  mortgage  had  been  paid,  without  asserting  the  fact 
{Arthur  y.  Brooks,  14  Barb.  588). 

c  Hypothetical  pleading  is  objectionable ;  but  tbere  arc  cases  in  which  a  de- 
fendant may  be  permitted  to  answer  in  a  hypot^  .<$tical  form,  and  indeed  in 
which,  being  called  upon  to  answer  under  oath,  ne  can  as  a  conscientious  man 
answer  in  that  form  only  without  waiyins:  one  or  more  of  his  defences  (Ket- 
ehum  y.  Zerega,  1 E.  D.  Smith,  560).  In  that  case  the  answer,  after  a  general 
denial,  set  up  proceedings  in  bankruptcy,  and  ayerred  that  *'  the  aforesaid  Judg- 
ments so  by  the  plaintiff  set  forth  in  his  complaint  (if  any  such  were  by  the 
plaintiff  recoyered  as  b^  the  plaintiff  is  alleged);"  and  it  was  held  that  the 
answer  was  sufficient,  %.  e.  not  inrnffieient ;  and  a  demurrer  to  it  was  oyer- 
ruled.  And  in  Brown  y.  Ryekman  (12  How.  818),  Brady  J.,  held,  on  demurrer, 
that  an  answer  whidi  deni^  any  knowledge  of  the  note  in  suit,  added  as  a 
separate  defence — ^  if  plaintiff  is  the  owner  of  the  note,  he  obtained  it  for  a 
certain  purpose," — ^was  not  hypothetical 

d.  To  a  complaint  by  a  receiyer  for  goods  sold  by  G.  C.  &  Co.  to  the  defend- 
ant, it  was  answered :  (1)  a  denial  that  plaintiff  was  receiyer;  (2)  a  denial  that 
6.  C.  &  Ck>.  eyer  sold  any  eoods  to  the  aefendant  which  had  not  been  paid  for ; 
(3)  if  G.  C.  &  Go.  eyer  soldany  goods  to  the  defendant,  they  were  sola  on  cre- 
dit, and  not  to  be  paid  for  in  nine  years  from  the  da^^  of  sale ;  and  (4)  general 
denial  of  each  allegation  of  the  complaint.  On  motion,  the  second  and  third 
defences  were  stricken  out,  as  not  amounting  either  to  denials  or  allegations 
of  new  matter,  and  as  being  hypothetical  {HandUon  y.  Hough,  18  How.  14). 

A  Pcurtial  defenca— The  word  "  defence,"  in  section  149,  sub.  2,  includes 
''  a  defence  as  to  part,"  which  is  a  defence  pro  tanio  (Houghton  y.  Townaend,  8 
How.  441 ;  Bo88  y.  Lofigmuir,  15  Abb.  826).  The  word  defence  "  has  ceased 
to  mean  a  iustlfication,  and  as  now  used  it  is  applied  to  matters  which  go  to 
the  partial  as  well  as  total  extinguishment  of  the  plaintiff's  claim  "  {Bush  y. 
Prouer,  1  Keman,  852).  Thus,  a  defence  of  part  payment  on  account  may  and 
mi»t  be  pleaded  {Emighion  y.  Townaend,  8  How.  441 ;  Ibkmd  y.  Johnson,  16 
Abb.  285 ;  MeKyring  y.  BuU,  16  N.  Y.  297;  Harter  v.  OriO,  88  Barb.  284; 
Kneedler  y.  8tornderg,  10  How.  68). 
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a.  Total  or  jMT^uiZ  fcdlnre  of  the  conrfderation  ibr  which  a  note  was  given, 
may  be  set  up  by  answer  either  as  an  entire  or  partial  defence ;  but  such  a 
defence  does  not  amount  to  a  counter-claim  (QlicMm  v.  Moen^  2  Duer,  640; 
Barr  y.  Baker ^  9  Mo.  R  840),  and  so,  in  an  action  for  rent  of  land,  of  a  partial 
defence  that  the  plaintiff  fisilsely  represented  the  quantity  of  land  demised  ( Van 
JDe  Sande  y.  Hau,  18  How.  48S\ :  and  in  an  action  for  good^  sold,  the  defendant 
may  set  up  in  diminution  of  plaintiff's  chum,  damages  sustained  by  the  defend- 
ant by  the  partial  non-fulfillment  on  the  part  of  the  plaintiff  of  his  contract 
(WilUs  y.  Taggardy  6  id,  485) ;  thus  where  the  complamt  was  for  bricks  sold, 
the  defendant  answered  that  there  was  a  special  contract  for  plaintiff  to  sup- 
ply brick  of  a  particular  quality,  that  the  bricks  supplied  were  not  such  as 
were  contracted  for,  and  Uiat  uereby  the  defendant  in  usinj^  such  brick  had 
to  furnish  more  lime  and  brick,  and  pay  more  wages  than  if  the  bricks  con- 
tracted for  had  been  delivered ;  which  he  claimed  was  to  his  damage,  and 
which  damage  he  sought  to  set-off.  On  demurrer  to  the  answer,  it  was  ob- 
jected tihat  the  defence  was  bad,  as  amounting  to  a  partial  defence  only.  The 
demurrer  was  overruled.  [But  was  any  answer  necessary  ?  The  plaintiff  did 
not  claim  under  the  contract,  and  he  could  not  (if  the  answer  was  true)  as  he 
had  not  performed  his  part  of  it  {OaJdey  v.  Morton^  1  Keman,  25).  But  as  the 
defendant,  although  not  compelled  to  do  so,  had  in  &ct  accepted  and  used  the 
brick,  he  was  bound  to  pay  for  them  what  they  were  worth.  This  could  have 
been  settled  on  the  assessment  of  plaintiff^s  damages.  If  the  defendant  sus- 
tained any  damage  by  voluntarily  using  brick  of  an  unsuiteble  kind,  he  could 
not  recover  for  it  of  the  plaintiff  (ilfo/uZeff  v.  Steda,  8  M.  &  W.  858 ;  arUe),'\ 

h,  Mitigatizig  circumstances. — ^The  only  case  in  which  a  defendant  may 
set  up  mitigating  circumstances  in  his  answer,  is  an  action  for  libel  or  slan- 
der. He  cannot  do  it  in  an  action  for  an  assault  and  battery  {BoserUhid  v. 
Bruth,  1  Code  Bep.  H.  S.  228 ;  and  see  Schneider  v.  ShuUz,  4  Sand.  664 ;  Salius 
y.Kip,  6Duer,646;  12How.84S;  2  Abb.  dSS ;  Schnaderbeek  y,  ir^^A,8Abb. 
87 ;  Hap8  v.  Berryman^  6  Bosw.  679 ;  Oilberi  v.  Eoundt,  14  How.  46 ;  Lane  v. 
Odbert,  9  How.  150,  it  has  since  been  held  otherwise ;  Foland  v.  Johnmn,  16 
Abb.  285  Gen.  T.  3d  dist.) ;  nor  for  seduction  (TVatw  y.  Barger,  24  Barb.  614) ; 
nor  for  erim.  eon.  (Harter  v.  CriU,  88  Barb.  288) ;  nor  for  damages  for  killing 
plaintiff's  dog  (Bunlap  v.  Snf/der,  17  Barb.  561). 

e.  Prayer  for  relie£ — The  answer  need  not  contain  any  prayer  for  relief, 
imless  affirmative  relief  is  sought ;  and  exemption  from  the  plaintiff's  demand 
is  not  affirmative  relief  Nor  is  it  necessary,  after  stating  facts  which  (if 
proved)  show  the  plaintiff  ou^t  not  to  recover,  to  add  the  reasons  why  he 
should  not  recover  (Bridge  y/jPayson,  5  Sand.  210). 

d.  In  an  action  to  recover  personal  property,  where  the  property  has  been 
taken  from  the  defendant  pursuant  to  the  chapter  for  claim  and  delivery 
(g§.  206-217,  poet) ;  the  defendant  to  entitle  him  to  damages  for  such  taking 
should  claim  them  in  and  by  his  answer  (§  261,  poet) ;  and  as  a  general  rule 
under  a  claim  for  damages,  the  defendant  may  recover  any  epeddl  damage 
without  claiming  them  m  his  answer  (Woodruff  y.  Cooky  25  Baib.  512). 

e.  Affidavit  to  be  annexed  to  ansv^er  denying  notice  of  non-accep^ 
tance,  Ac,  of  bin  or  note.— By  Laws  of  1838,  chapter  271,  section  8. 
it  is  provided,  that  **  The  certificate  of  a  notary,  under  his  hand  and  seal  of 
office,  of  the  presentment  of  any  note  or  bill  for  acceptance  or  payment,  and 
of  any  protest  of  such  bill  or  note  for  non-acceptance  or  non-payment,  and 
of  the  service  of  notice  thereof,  on  any  or  all  of  the  parties  to  such  bill  or  note, 
and  sped^ing  the  mode  of  giving  such  notice,  and  tlie  reputed  place  of  resi- 
dence of  the  party  to  whom  notice  was  given,  and  the  post-office  nearest 
thereto,  shall  be  presumptive  evidence  of  the  fkcts  contained  in  such  certifi- 
cate ;  but  this  is  not  to  apply  where  the  defendant  annexes  to  his  answer  an 
affidavit  denying  the  fact  of  having  received  notice  of  non-acceptance  or  non- 
payment An  affidavit  by  indorsers  denying,  according  to  their  knowledge, 
information,  recollection,  and  belief,  the  receipt  of  any  notice  of  protest,  is  a 
sufficient  denial  within  the  statute  to  prevent  a  notarial  certif  cate  from  being 
presumptive  evidence  of  the  facts  stated  in  it ;  and  will  throw  upon  the  plain- 
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tiff  the  bDrden  of  proTing  demand  and  notice  {Barker  y.  CoMuf^^lA  Barb.  177). 
But  an  answer  wmch  denies  that  the  indorser  of  a  note  received  due  notice 
that  payment  of  it  had  been  demanded  and  revised,  does  not  make  a  notary's 
oertincate  of  the  fieu^  inadmissible  as  evidence,  although  the  answer  be  veri- 
fied. To  produce  that  result,  an  affidavit  must  be  annexed  to  the  answer,  de- 
nying the  receipt  of  notice  of  non-payment.  A  verified  answer  containing 
8uch  a  denial  would  not  satisfy  the  statute  (AmM  v.  Bock  Biter  Valley  Union 
KRCo.^  I>uer,207 ;  Burrally.  De  Oroot,  id.  879 ;  Toung  v.  CaOeU,  6  id.  487 ; 
Edariieek  v.  Crc^  4  id.  128 ;  Larmng  v.  Cdley,  13  Abb.  272). 

a.  Action  pending. — Where  there  are  two  proceeding  pending  between 
the  same  parties  for  Uie  same  cause  of  action,  the  proceedmg  first  commenced 
is  a  bar  to  the  last  And  it  mattters  not  that  the  prior  proceeding  is  not  an 
action,  and  was  instituted  by  the  party  who  sets  it  up  as  a  bar  (Qrothon  v. 
Lyon^  16  Barb.  461).     Thus,  where  a  trustee  presented  a  petition  praying  to 

•  be  permitted  to  account  as  trustee,  and  to  be  discharged  m)m  the  trust,  and 
an  order  was  made  for  liim  to  account,  it  was  held  that  this  proceeding  was  a 
bar  to  an  action  by  one  of  the  eeUui  que  trtui  against  the  trustee,  praying  his 
removal  and  for  an  account.  An  action  is  between  the  same  parties,  although 
those  who  are  actors  in  one  action  are  defendants  in  the  other.  (A)  To  a 
complaint  on  a  promissory  note,  given  for  a  claim  for  work  and  materials  in 
building  a  house  belonging  to  the  defendant,  it  is  a  good  defence,  that  the 
plaintiff  before  he  commenced  the  action  on  the  note  had  conmienced  pro- 
ceedings under  th^  lien  law,  to  enforce  his  lien  on  the  premises  on  account 
of  the  same  work  and  materials  as  those  for  which  the  note  was  giv^n,  and 
that  such  proceedings  are  still  pending.  The  proceeding  under  the  lien  law 
is  an  action  substantially  for  the  same  cause  {C^den  v.  BSHe^  2  Duer,  611 ;  and 
see  MUU  v.  Bloeky  SO  Barb  549). 

b.  Where  pending  an  action  for  a  divorce  on  the  ground  of  adultery  with  a 
certain  person  at  a  certain  time,  the  plaintiff  brought  a  second  action  for  adul- 
tery with  the  same  person  at  a  certam  other  time  after  tiic  time  of  the  adul- 
tery alleged  in  the  first  action,  held  that  the  plaintiff  might  do  so,  and  that 
tiie  pendency  of  the  first  action  was  not  a  bar  to  the  Becoiia{Chrdier  v.  Cordier, 
26  How.  187% 

e.  An  answer  of  another  action  pendine,  must  allege  or  show  that  the  two 
actions  are  for  the  same  identical  cause  of  action  (Kdeey  v.  Ward^  16  Abb.  98 ; 
and  see  Bixire  v.  Baker ^  6  N.  Y.  867) ;  and  between  the  same  parties  or  their 
privies  {Ooddardy.  Beneon,  16  Abb.  191). 

d.  Whether  is  the  pendency  of  an  action  by  the  assiflpor  of  a  dabn  a  de- 
fence to  an  action  by  his  assignee  for  the  same  claim  ?  lOurdner  v.  Clark,  21 
N.  Y.  899). 

e.  The  penden^  of  a  prior  suit  in  the  courts  of  the  United  States,  or  the 
courts  of  a  sister  State,  never  was  a  defence  to  an  action  in  this  State ;  and  the 
code  has  not  changed  the  rule  in  this  respect  (Cook  v.  LUchfidd,  6  Sand.  880 ; 
Burr<nc$  v.  Mitter^li  How.  51 ;  BepithUe  of  Mexico  v.  ArrangoiSy  6  Duer,  648 ; 
WiBiamM  v.  AyrauU,  81  Barb.  864 ;  Strong  v.  SteteTis,  4  Duer,  68).  And  the 
fiict  that  in  such  prior  suit  an  attachment  issued  and  property  has  been  levied 
upon  sufficient  to  satisfy  the  demand,  does  not  alter  tlie  rule  (Heeker  v.  Mitchdy 
6  Abb.  468).  But  where  a  party  is  suing  in  two  courts  for  the  same  cause  of 
action,  he  may  be  compelled  to  elect  in  which  court  he  will  proceed  IHammond 
y.  Baker,  1  Code  Rep.  K.  S.  105). 

/.  Where  B,  after  settine  up  new  matter  in  answer  to  an  action  by  A,  brought 
a  cross  action  against  A,  lounded  on  the  same  matter  as  his  answer,  and  A 
moved  in  tlie  filrst  action  that  B  should  elect  either  to  abandon  his  answer  or 
his  cross  action, — ^held,  that  the  motion  should  have  been  in  the  cross  action 
for  a  reference  to  inquire  whether  thcf  cross  action  was  for  the  same  cause  as 
the  new  matter  set  up  in  the  answer,  and  if  so,  then  for  an  order  dismissing 
the  cross  suit  (Fatrmeiri  Loan  and  Truet  Co,  v.  Buntj  1  Code  Rep.  N.  S.  ly. 
Or  plaintiff  in  the  second  action  might  have  moved  to  stay  proceedings  in  the- 
first  action  until  the  second  was  tri^  (Atibum  City  B'k  v.  Jjeonaird.  20  How. 
198). 
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a.  An  answer  which  alleged,  there  is  anottier  action  **  now  pending  between 
the  same  parties  for  the  same  identical  cause  of  action  mentioned  in  the  com- 
plaint in  this  action,"  on  motion  that  the  answer  be  made  definite  and  certain, 
Harris,  J.,  held  that  the  answer  was  neither  indefinite  nor  uncertain  (Ward  v. 
Deioey,  12  How.  196).  Hayinff  alleged  the  fact  that  a  prior  action  was  pend- 
ing between  the  same  parties,  he  would  be  obliged  to  prore  the  allegation  up- 
on the  trial  in  order  to  sustain  his  defence ;  but  he  could  not  be  required  to 
state  more  explicitly  in  his  answer,  the  proof  he  intended  to  furnish.    {lb.) 

h,  A  defence  of  another  action  pending,  &c,  mav  be  defeated  by  a  subse- 
quent discontinuance  of  the  former  action  (AvmuY.  PaUenon^  10  How..  85 ; 
10  N  .Y.  500) ;  but  it  seems  the  discontinuance  of  the  first  action  must  be  be- 
fore the  second  is  noticed  for  trial  (Swart  y.  Borti^  17  How.  71). 

c.  When  an  answer  sets  up  among  other  defences,  a  prior  action  pending 
for  the  same  cause  &c,  and  on  reference  of  the  latter  issue  by  consent,  the 
referee  reported  upon  it  in  &yor  of  the  defendant,  the  court  ordered  the  com- 
plaint to  be  dioaiissed  without  a  trial  of  the  other  issues,  no  exceptions  being 
taken  to  the  report  of  the  referee  (Blydeninirgh  v.  Borgt^  6  Duer,  657). 

d  Where  after  an  answer  of  another  action  pending  a  Judgment  is  obtained 
in  the  first  action,  the  defendant  should  obtain  leave  to  set  up  the  fact  by  an 
amended  or  supplemental  answer  (Hend/ricka  y.  DeckeTy  85  Barb.  398). 

e.  Aflsanlt — ^The  complaint  alleged  that  ^^onor  aixrvA  the  l%th  day  ofBecefm- 
her,  1849,  at  Marcellus,  the  defendant  wrongfully  made  an  assault  on  the  said 
A.  B."  The  answer  denied  ^  that  on  or  about  the  IBth  dav  of  December ,  1849,  at 
the  town  of  Marcellus,  or  at  any  other  place,  he,  the  defendant,  wron^ully 
made  an  assault,"  &c.  It  was  held  that  the  answer  w^as  virtually  an  admission 
that  the  defendant  made  the  assault,  and  was  at  most  a  denial  of  the  time 
when,  and  the  place  at  which,  the  assault  was  made  {Baker  v.  Bailey,  16  Barb. 
55),  and  see  ante,  page  221  b. 

jr.  Where  the  answer  admitted  the  assault,  but  denied  that  it  was  of  the  na- 
ture or  extent  stated,  held  this  formed  no  issue  (Schnaderbeek  v.  Worth,  8  Abb. 
87 ;  Lane  v.  Gilbert,  9  How.  150) ;  and  that  plaintiff's  remedy  was  to  move  for 
judgment  on  the  answer  as  firiyolous.  {Id,)  See,  however.  Mitigating  dreum- 
ilanees^  ante,  p.  278,  b. 

g.  An  alleged  assault  by  plaintiff  on  defendant  at  the  same  time  as  the  as- 
sault alleged  in  the  complaint,  cannot  be  set  up  as  a  counter-claim  {Sehnadei^ 
beck  V.  Worth,  8  Abb.  87 ;  Barkyte  v.  Hughes,  88  Barb.  820). 

JL  Discbarge  under  insolvent  or  bankrupt  act — A  plea  of  discharge  un- 
der an  insolvent  act  must  distinctly  state  every  fact  which  was  necessary  to  give 
tiie  discharging  officer  jurisdiction  in  the  first  instance  {JSaUers  v.  Ti^nas,  8 
Paige,  888) ;  and  these  essential  requisites  cannot  be  by  mere  recitals  in  the  dis- 
charge set  out  in  the  plea  (7  Johns.  75 ;  1  Cow.  816 ;  8  Wend.  247 ;  6  ui. 
433) ;  and  as  t(t  a  discharge  under  the  late  bankrupt  act,  see  JlfOortnick  v.  Pick" 
ering,  4  Corns.  276 ;  Coates  v.  Bitnmona,  4  Barb.  408 ;  JRw  v.  Woodruff,  9  id.  498). 
An  insolvent  discharge  obtained  pending  an  action  must  be  pleia[dcd,  if  the 
defendant  has  an  opportimity  for  so  doing,  and  if  he  neglects  to  make  such  de- 
fence, and  the  plaintiff  obtains  judgment,  the  court  will  not,  on  motion,  stay 
proceedings  on  the  judgment  {Jnrice  v.  Peters,  15  Abb.  197). 

ft.  Goods  sold. — ^In  an  action  for  the  price  of  goods  soldj  &c.,  against  sev- 
leral  defendants  alleged  in  the  complaint  to  be  partners  in  busiuess,  one  of  the 
fdefendants  answered  that  he  '*  never  was  a  co-partner"  with  the  other  defend- 
ants, naminff  them ;  and  the  answer  was  held  sufficient  to  form  an  issue  {Com- 
ing v.  HaigM,  1  Code  Rep.  72).  To  a  complaint  for  goods  sold,  the  defendant 
.answered  that  the  plaintiff  agreed  to  take  his  pay  in  brick  from  the  yard  of 
Van  Cortland,  that  defendant  accordingl;^  purchased  a  quantity  of  brick,  for  a 
tflum  exceeding  the  demand  of  the  plaintiff,  &t  said  yard ;  which  was  delivered 
-'^  as  directed  by  the  plaintiff."  Held  that  whether  me  answer  was  considered 
;as  a  counter-cudm  or  not,  it  constituted  a  defence  {Lewii  v.  Acker ^  11  How. 
165). 

J.  As  to  a  defence  that  the  goods  were  of  an  inferior  quality  to  those  con- 
tracted for,  see  Moffei  v.  SackeU  (18  N.  Y.  644),  HopHne  y.  Appkby  (1  Stark. 
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4r7 ;  2  Samid.  PL  and  Ev.  117),  and  see  BerckUy,  Jb^^wmCie Barb. 550), Btf^ma 
-r.  Dord  (1  Selden,  95),  Hargous  y.  5«(?n«  (ici.  72),  ^2Zm  v.  Raskins  (5  Duer,  885), 
Ceutles  Y.  FToadAouM  (1  Code  Rep.  72).  As  to  a  defence  of  breach  of  warranty, 
see  Lemon  r.  TruU{ld  How.  248),  i(a9kZ027  v.  SteeU (8 M.  &  W.  641),  (?»2Z(MpM r. 
larranee  (4  Bosw.  86 ;  aflTd  25  K.  T.  806),  MehaU  y.  .S^zm  (6  Abb.  290X  in 
note  to  section  150,  post. 

a.  To  a  complaint  for  goods  sold  and  delivered,  and  woiic  and  labor,  claim* 
ing  $197,  the  answer  was  that  the  goods  were  furnished  and  labor  performed, 
under  a  contract  at  stipulated  prices,  amounting  to  $181,  but  they  weie  worth 
no  more  than  $178 ;  held  that  the  defendant  m^^ht  i^uce  the  recovery  by  ev- 
idence of  defects  in  the  goods,  or  work  performed  upon  them,  under  Uie  con- 
tract, e.  o,j  that  a  chandelier  which  the  plaintiff  sola,  and  agreed  to  hang,  fell, 
from  a  defect  in  its  construction,  or  of  the  skill  in  han^g  it;  and  this,  not- 
withstanding the  defect,  was  not  discovered  until  after  issue  joined  (Moffet  v. 
iS»»b0<<,  18  N.  Y.  522). 

b.  Judgment  recovered. — In  an  action  against  one  of  several  ](rfnt-con- 
tractors,  it  is  a  good  plea  that  Judgment  has  already  been  obtained  by  th« 
plaintiff  asainst  another  loint-contractor  for  the  same  identical  debt,  although 
the  plaintiff  has  obtuned  no  fi*uits  of  his  Judgment  Sudi  an  answer  is  in  bar, 
not  m  abatement  (JSm^  v.  Hoar,  1  New  Pr.  Casw  72).  So  a  recovery  a^inst 
one  of  two  joint-debtors  is  a  bar  to  an  action  against  both  {Bsnson  v.  7*a»n«,  9 
Abb.  28).  A  former  recoveiy  in  an  action  tr^an  agent,  is  a  defence  to  an  ao> 
tion  by  the  principal  {Kent  v.  Hudson  River  K,  R,  Company,  22  Barb.  278). 

c.  An  answer  intended  to  raise  the  defence  that  the  cause  of  action  in  suit 
is  the  same  as  one  on  which  a  recovery  has  already  been  had,  should  in  some 
form  aver  the  identity  of  the  causes  or  action  (3  Chit.  PI.  928 ;  PhiUps  v.  Beriek^ 
16  Johns.  187 ;  Secor  v.  Bturges,  16  N.  Y.  558) ;  and  that  the  action  was  be- 
tween the  same  parties  or  their  privies  {Ooddard  v.  Benson,  15  Abb.  191). 

d.  To  constitute  a  "  recovery  ^  which  will  be  a  defence  to  a  subsequent  ac- 
tion for  the  same  cause,  the  recovery  must  be  bv  the  judgment  of  a  court  or 
other  competent  tribunal  {Ca*hman  v.  Bean,  2  fillton,  841).  A  payment  after 
action  commenced  and  before  judgment  is  not  such  a  recovery,  (id.)  See,  as 
to  judgment  in  one  action  being  a  bar  to  another,  GoQmm  v.  Woodwnrlh,  81 
Barb.  881 ;  BeOinger  v.  Craigue,  id.  584 ;  Donovan  v.  Bunt,  7  Abb.  29. 

e.  JoBtifioation  of  arrest  on  justice'B  warrant — ^An  answer  justifjrrng  an 
arrest  upon  a  warrant  issued  by  a  justice  of  the  peace  in  a  civil  action,  need 
not  allege  that  the  action  in  which  the  warrant  was  issued  was  brought  before 
a  justice  of  the  town  where  either  of  the  parties  resided,  or  before  a  justice  of 
the  town  in  the  same  countv  next  adjoining  the  residence  of  one  of  the  parties, 
or  that  the  defendant  had  absconded,  &c.,  nor  that  at  the  time  of  issuing  the 
summons  in  such  action  the  defendant  was  a  resident  of  the  county  in  which 
the  justice  resided  {Fbster  v.  Haeen,  12  Barb.  547). 

/.  Leave  and  lioenae. — ^A  defence  of  leave  and  license  must  be  pleaded 
{Baiffht  V.  Badffdey,  15  Barb.  499 ;  Beaip  v.  SiearOumt,  82  Barb.  293) ;  it  need 
not  state  any  consideration  (Pierrepont  v.  Barnard,  2  Selden,  288).  Leave  and 
license  is  no  defence  to  an  action  on  a  breach  of  bond  by  a  deputy-sheriff  by 
neglecting  to  return  a  writ,  &c.  (BartY,  Brady,  1  Sand.  626 ;  Tfwmas  v.  HitibeS, 
ISBarb.  18). 

ff.  Matter  ooonnlng  after  action  oommenoed.— Where  matter  of  defence 
occurs  after  the  commencement  of  the  action,  and  before  answer,  it  may  be  set 
up  by  answer  (2  Bdw.  Gh.  R  110;  8  How.  414).  Thus,  if  intermediate  the 
commencement  of  the  action  and  the  time  of  putting  in  the  answer,  the  de- 
fendant has  satisfied  the  plaintiff's  claim  [whether  it  be  on  contract  or  tort],  he 
may  set  up  this  fact  in  his  answer,  as  a  defence  to  [thefhrth^  maintenance  of] 
the  action  (WiOis  v.  Chipp,  9  How.  568).  So  if  defendant  is  discharged  under 
an  insolvent  act  (PHee  v.  Peters,  15  Abb.  197 ;  and  see  ani4,  p.  280  A). 

h.  Bffarried  woman.— In  an  action  agidnst  a  married  woman  to  charge  her 
separate  estate,  and  where  her  coverture  is  allured  in  the  complaint,  an  an- 
swer that  she  iSs  a  married  woman,  or  denying  that  she  is  a  married  woinan^ 
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or  had  a  separate  estate,  Is,  since  the  law  of  1860,  insufficient  (Aitken  y.  Clark^ 
16  Abb.  828). 

a.  Non-Joinder  of  a  party  defendant — ^If  a  defendant  insists  that  his  lia- 
bility is  joint,  and  that  others,  who  are  jointly  liable  with  him,  should  be  Joined 
in  the  action, — as  he  alwa^  may  where  such  is  the  fi^t, — ^he  must  not  only 
plead  the  non-Joinder,  but  in  so  doin^  must  point  out  in  his  answer  all  those 
who,  he  claims,  should  be  made  parties  defendant  (J?bt0l9r  y.  Kennedy,  2  Abb. 
851) ;  should  allege  that  such  persons  are  aliye  {fvooiter  y.  Chamberlain,  28 
Barb.  602),  [and  within  the  Jurisdiction  of  the  courtl.  But  the  defect  is  cured 
by  proof  on  the  trial,  without  objection,  that  the  defendant  non-Joined  is  Hy- 
ing,   (/d.) 

b.  Plaintiff  not  the  real  party  in  interest — ^To  an  action  on  a  promissoiy 
note, — ^payee  against  maker, — the  answer  set  up  that  **  the  plaintiu  is  not  the 
sole  owner  and  holder  of  the  note  but  owns  the  same  jointly  with  one  A.  G. 
W.,  and  "  therefore  the  plaintiff  is  not  individvaUy  entitled  to  recover  against 
the  defendant,'' — on  motion  the  answer  was  adjudged  *^  clearly  Myolous/'  and 
that  it  ought  to  have  gone  on  and  negatived  that  the  plaintiff  was  a  trustee  of 
an  express  trust  as  to  A.  G.  W.*s  interest,  or  otherwise  entitled  to  sue  without 
Joii^g  A.  G.  W,  {Tompkins  y.  Aeer,  10  How.  800) ;  and  ananswer  which  stated 
tiiat  the  plaintiff  is  not  the  holder  or  owner  of  the  note  ftted  on,  and  that  £. 
F.  B.  is  the  owner  and  party  in  interest,  was  on  demurrer  held  insufficient 
{Brown  y.  Byekman,  12  id.  818 ;  contra,  see  Tamieier  y.  Canard,  17  Abb.  187; 
Arrangoie  y.  Fraser,  2  Hilton,  244).  8o  an  answer  which  alleged  that  the 
plaintiff  is  not  the  real  party  in  interest  {Foediick  y.  Qroff,  22  How.  158);  or 
that  the  plaintiff  "  is  not  the  lawful  holder  and  owner  of  the  note  "  is  insuffi- 
cient to  admit  evidence  that  the  plaintiff  is  not  the  "  holder  and  owner  "  {Seeley 
y.  EnffeU,  17  Barb.  580) ;  and  so,  too,  an  answer  which  alleged  that  the  plaintiff 
is  not  the  real  party  in  interest  therein,  nor  is  he  an  executor  or  administrator, 
or  a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  without  joining  with  him  the  person  for  whose  benefit  the  suit  is  prose- 
cuted,— was  on  demurrer  held  insufficient  for  not  stating  the  facts  on  which 
the  defendcmt  relied  to  show  that  the  plaintiff  was  not  the  real  party  in  in<* 
terest  {BimeU  y.  Ctapp,  8  Gode  Rep.  64 ;  4  How.  847 ;  7  Barb.  482 ;  BenOey  y. 
Jones,  4  How.  202).  To  a  complaint  by  an  assignee  of  a  mortgage  to  foreclose 
same,  the  defendants  answered  denying  that  the  mortgage  was  ever  assigned  to 
the  plaintiff,  and  that  if  the  mortgage  was  ever  sold,  it  was  sold  to  6.,  one  of 
the  defendants,  and  if  it  was  ever  assigned  to  the  plaintiff  it  was  in  trust  for 
B.,  and  that  B.  was  the  true  plaintiff  m  interest.  On  demurrer  the  answer 
was  held  insufficient,  as  avoiaing  without  confessing  the  cause  of  action,  as 
hypothetical,  as  avoiding  and  denying  one  and  the  same  allegation,  and 
for  attempting  to  show  payment  argumentatively  {Arthur  y.  Brooks,  14  Barb. 
588). 

e.  Divorce. — ^To  a  complaint  for  a  divorce  by  a  wifb  against  her  husband 
charging  cruelty;  the  defendant  may  in  his  answer  show  the  provocation  given 
by  the  wife,  and  wMch  led  to  the  alleged  act  of  cruelty  {Demmsmes  y.  De^rais- 
mes,  2  Gode  Rep.  124 ;  and  see  Supreme  Gourt  Rule  86). 

<1  In  an  action  for  divorce  on  the  ground  of  adultery,  defendant  cannot  inter- 
pose the  defence  of  cruel  and  inhuman  treatment  and  abandonment  of  de- 
fendant by  plaintiff  (6^WlP»  v.  Oriffin,  28  How.  188) ;  nor  the  defence  of  physi- 
cal incapacity  qi  plaintid;  where  more  than  two  years  have  expired  since  the 
marriage  without  any  action  for  a  dissolution  on  that  ground.    {Id,) 

e.  Gan  adultery  of  the  plaintiff  be  interposed  as  an  answer  in  an  action  for 
divorce  on  the  ffround  of  cruel  and  inhuman  treatment  Query.  {McNamara 
y.  McNamara,  0  Abb.  18), 

/\  In  an  action  for  a  divorce  for  adultery,  an  answer  of  adultery  on  the  part 
the  plaintiff  is  a  complete  defence  and  ground  for  affirmative  relief  to  de- 
fendant (Hoffman  Referee,  Anon.  17  Abb.  48). 

g.  Becape. — ^In  an  action  against  a  sheriff  for  an  escape  founded  on  the 
statute  and  not  merely  for  damages,  the  insolvency  of  the  prisoner  is  no  ^b- 
fence  (&me«y.F»«M<,  11  Abb.  226;  19How.564;  aff*d  12  Abb.  448 ;  86  Barb. 
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614;  Kad see  Beniek Y,  Otmt,  4 Boew.  884 ;  McCrwryy.  WiXM,%d,t4&;  Loomg 
V.  Oner,  id.  891). 

a,  Forecloeara — ^In  ft  suit  to  foreclose  a  mortgage,  the  complaint  alleged  the 
making  hy  the  defendant  of  a  bond  conditioned  for  the  payment  of  a  certain 
sum  and  mterest ;  and  that  if  de&ult  shonld  be  made  in  payment  of  the  inter- 
est, the  principal  shonld  immediately  become  due ;  and  that  the  mortgi^ 
<M)ntained  the  like  conditions  as  that  contained  in  the  bond.  The  answer  de- 
nied that  the  mortga^  contained  any  such  condition  as  alleged.  It  was  held 
that  the  answer  was  msufflcient,  and  that  it  did  not  take  issue  on  a  material 
allegation  {Dimon  y.  Dunn,  15  K.  Y.  498,  reversmg,  S.  C,  JHmon  y.  BridgeSy  8 
How.  16).  To  have  raised  a  mat^ial  issue  the  defendant  should  have  either 
denied  the  deed,  or  set  out  the  condition  verbatim  for  the  Judgment  of  the 
court  (id.;  see  ante,  p.  272  e), 

i.  Where  the  complauit  ftlsely  all^;es  that  no  proceedings  at  law  have  been 
had  for  the  recovery  of  the  debt  secured  by  the  mortgage,  an  answer  that  the 
plamtiff  before  the  commencement  of  the  action,  recovered  a  Judgment  at  law 
for  the  debt  secured  by  the  mortgage,  would  be  sufficient,  without  a  negative 
averment,  that  an  execution  had  not  been  issued  on  such  judgment,  and  re- 
turned unsatisfied  (if.  Eiver  Bank  y.  Boffen,  8  Paige,  648). 

e.  In  an  action  to  foreclose  a  purchase  money  mortgage,  where  no  covenant 
in  the  conveyance  to  the  mortgagor  is  broken  and  there  is  no  fraud,  it  is  no 
defbice  that  at  the  time  of  the  conveyance  and  mortgage  the  premises  were 
encumbered  by  an  unexpired  lease  thereon  (Samfforu  v.  TraverSy  7  Boew. 
496). 

<f.  A  defendant  agunst  whom  no  personal  claim  is  made  cannot  interpose  a 
set  off  (Not.  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191). 

«.  A  grantee  of  the  mort^gor,  subject  to  the  mortgage,  cannot  allege  usury 
in  the  mortgage  (Morrii  v.  Tloyd,  5  Barb.  180). 

/.  In  an  action  to  foreclose  a  mortgage  accrued  due  by  nonpayment  of  in- 
terest^ it  is  no  defence  that  defendant  was  unable  to  find  plaintiff  to  make  the 
payment  (Dieight  r.  WebOer,  19  How.  349 ;  and  see  Ferrie  v.  Ferrii,  16  id.  102). 

Bee,  Ueury. 

g.  XhrictioiL — ^An  answer  setting  up  an  eviction  as  a  defence,  must  state  an 
eviction  or  expulsion  of  the  defendant  tcoia  the  demised  premises  and  the 
keeping  him  out  of  possession  until  after  the  rent  became  due  {Vemam  vt 
Bmith,  15  N.  Y.  888;  BdgerUmY.  Page,  14  How.  116;  5  Abb.  1 ;  and  see  Peck 
T.  Hiler,  14  How.  155 ;  Ua^rter  v.  Burr,  89  Barb.  69).  Not  giving  possession  is 
not  an  eviction  {HurQmt  v.  PMt,  1  Bosw.  28).    See  Beni. 

K  Equitable  defences. — ^Under  the  head  of  equitable  defences  are  included 
all  matters  which  would  have  authorized  an  application  to  the  court  of  chan- 
cery for  relief  a^inst  a  legal  liability,  but  whidi  at  law  could  not  have  been 
pleaded  in  bar  Qkbetm  v.  FMree,  2  Keman,  166 ;  1  Abb.  108). 

i.  A  defence  purely  equitable  may  be  interposed  to  a  causcT  of  action  strictly 
Ic«al  (Foot  V.  Sprague,  12  How.  855 ;  HurU  v.  Farmerf^  Loan  and  TruH  Co,,  8 
Mr418;  Burgett  v.  Biee^,  5  How.  192;  IBnman  v.  Judeon,  U  Barb.  629); 
indeed  a  defendant  must  avail  himself  of  such  a  defence  in  this  way ;  for  it  is 
no  longer  allowable  to  bring  an  action  merely  for  the  purpose  of  restraining 
the  prosecution  of  anotibier  action  pending  in  the  same  court  (Id  Aubvm  Ci^ 
BatSt  V.  Leonard,  20  How.  198).  A  defence  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage,  is  available  in  any  action  (Deepard  v.  Walbridge^ 
15  K  Y.  879). 

j.  Defence  to  action  on  a  judgment — ^In  an  action  on  a  Judgment  the 
defendant  can  set  up  as  a  defence  no  matter  which  existed  anterior  to  the  Judg- 
ment (Biddle  v.  WiUdns,  1  Peters,  686 ;  4  Abb.  293  n) ;  he  may  set  up  as  a  defence 
that  the  Judgment  was  obtained  by  firaud  (Dobson  v.  Pearee,  2  Keman,  156). 
The  answer  of  no  such  record  to  an  action  on  a  Judgment  of  a  sister  State, 
draws  nothing  into  issue  except  the  existence  of  the  record  (Goodrich  v.  Jet^ 
ib'iM,  6  Ham.  43).  Such  an  issue  is  for  the  court,  not  for  a  Jury  (B(»rker  t. 
MeClur^,  2  Black£  14).    A  judgment  of  a  State  court  has  the  credit,  validity. 
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and  effect,  in  every  other  State  -within  the  Uidted  States  which  it  had  in  the 
State  where  it  was  rendered,  and  whatever  pleas  would  be  good  to  a  suU 
Uiereon  in  such  State,  and  none  others,  can  be  pleaded  in  any  otner  court  with- 
in the  United  StaXM  {EaunpUm  Y.  (7<?rfM2Z,  4  Pet  Cond.  R.  242;  8  Wheat  B.  284; 
Milii  v.  Duff^,  7  Cranch,  481 ;  2  Pet  Cond.  R  678). 

a.  Fraud — To  render  a  defence  of  Mae  representations  complete,  it  must 
be  alleged  in  addition  either  that  the  defendant  was  misled  by  the  representa- 
tions, or  that  his  belief  in  their  truth  induced  him  to  enter  into  the  contract 
(  Van  de  8ande  v.  HaU,  18  How.  458).  Where  fraud  is  set  up  as  a  defence  to  an 
action  on  contract,  the  defendant  must  aver  in  his  answer,  tliat  he  has  done 
all  in  his  power  to  restore  the  plaintiff  to  his  former  condition,  otherwise  he 
cannot  prove  the  fiu^  on  the  tnal  {IMcendoTf  v.  Bearddey^  28  Barb.  657).  If 
one,  when  sued  for  a  breach  of  a  contract  to  employ  another,  relies  on  the 
defence  that  be  was  induced  to  make  the  contract  by  fraud  of  the  plaintiff, 
he  should  so  state  in  his  answer ;  if  he  discharged  the  employee  for  improper 
conduct  he  should  state  what  that  impropriety  was ;  if  for  a  failure  to  do  the 
work  contracted  to  be  done  he  should  state  in  what  particular,  and  the  worlc 
which  he  failed  to  do  must  appear  to  be  such  as  is  required  by  the  contract 
Bugg  V.  B29to,  17  Mo.  R  (2  Ben.),  859). 

&  Payment. — The  proper  mode  for  a  defendant  to  avail  himself  of  the  pre- 
sumption of  payment  arisingfrom  lapse  of  time,  is  a  plea  of  payment  (Eenderwn 
V.  Hemderdon^  8  Denio,  814 ;  F6llet9  v.  Lee^  2  Barb.  489 ;  Morey  v.  Farmer's  Loan  4b 
Trwtt  Go,,  18  id.,  406;  PoOtiKm  v.  Taylor,  1  Code  Rep.  N.  S.  174 ;  MarUn  v. 
Gage,  5  Seld.  898 ;  ^  T.  Lifelm,  and  TruH  Co.  v.  Covert,  29  Barb.  436).  An 
answer  of  payment  not  stating  when  the  payment  was  made,  will  be  constru- 
ed as  a  payment  before  the  commencement  of  the  action  {Boyd  v.  Weeks,  2 
Denio,  822).  It  should  state  that  the  payment  was  c^fter  the  cause  of  action 
accrued,  but  the  day  of  payment  is  not  necessary  to  be  stated  (Beedey  v.  DoUey, 
6  Bing.  N.  C.  87).  An  answer  of  payment  to  the  wife  of  the  plaintiff  and  ac- 
ceptance by  her  in  satis&ction,  must  allege' that  she  was  authorized  by  the 
Slaintiff  to  receive  payment  (Ojfley  v.  Clay,  2  Man.  and  &  G.  172 ;  2  Scott,  N. 
I  872).  An  answer  that  the  defendant  gave  his  check  to  the  plaintiff  for  the 
amount  due,  that  the  plaintiff  retains  it,  and  it  is  still  outstanding,  does  |iot 
amount  to  a  payment  nor  to  any  defence.  Such  an  answer  to  constitute  a  de- 
fence should  also  allege  [that  the  check  had  been  paid  or]  that  the  plaintiff 
had  parted  with  the  control  of  it  (Strong  v.  Stevent^  4  Duer,  668 ;  Bradford  v. 
Fox,  16  Abb.  51;  Hooglandy.  Wight,  7  Bosw.  894).  The  givhig  a  negotiable 
note,  and  its  acceptance  by  the  plaintiff,  although  not  payment  is  suspension 
of  the  right  to  sue  (Gellor  v.  8eiza$,  4  Abb.  108). 

e.  On  each  half-year's  settlement  for  the  rent  due,  the  landlord's  sewer  rate, 
which  had  been  paid  bv  the  tenant,  was  allowed  as  a  part  pa^rment  of  the 
rent  by  the  tenant,  ana  a  receipt  given  for  the  balance,  expressing  it  to  be 
such.  Held  that  in  an  action  n>r  such  rent,  the  tenant  might  plead  payment, 
and  give  the  foregoing  facts  in  evidence  (Braruton  v.  RMns,  4  Bing.  11 ; 
Wade  V.  WiUon,  1  jQast,  200 ;  WaOer  v.  Andrews,  1  Horn  &Hurl.  89). 

d.  In  an  action  against  the  maker  of  a  note,  an  answer  which  alleged  that 
(he  note  was  paid  and  satisfied  to  plaintiff  by  a  third  person  for  whose  accom- 
modation it  was  made,  will  warrant  evidence  of  any  facta  amounting  to  actu- 
al payment  by  such  third  person  {Farmers  Rk  ofL.  I.  v.  Sherman,  6  Bosw.  181). 

e.  The  answer  of  payment  does  not  admit  the  amount  due,  as  claimed,  if 
the  defendant  does  not  prove  his  plea,  the  plaintiff  must  prove  the  amount 
due  as  on  a  Judgment  for  default  of  an  answer  {y,  T.  Dry  Dock  Co.  v.  Itln- 
tosh,  5  Hill,  290). 

/.  Pajrment  after  action  conunenced,  see  27  How.  187). 

g.  Performanoe. — Under  an  averment  of  performance  by  a  defendant  of  his 
part  of  the  contract,  the  breach  of  which  is  alleged  as  a  cause  of  action,  he 
cannot  give  evidence  in  excuse  of  non-performance  {Oakiey  v.  Morton,  1  Ker- 
nan,  88;  GrandaUY.  Clark,  17  Barb.  169).  A  plea  in  excuse  of  performance 
may  be  pleaded  {WM  v.  James,  8  M.  <&  W.  646 ;  1  Dowl.  N.  8.  86 ;  Clark  v. 
CmndaU,  27  Barb.  73) ;  bat  such  a  defence  cannot  be  admitted  under  a  plea 
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that  the  plaintiff  was  injured  of  his  own  wrong  (WTnUe  r.  AnacUR,  1 M.  &  W. 
850).    See  Tender, 

a.  Statute. — ^Where  a  statute  is  relied  upon  to  defeat  a  common-law  right, 
the  &ct8  rendering  the  statute  applicable  must  be  distinctly  allied,  and  not 
left  to  mere  inference  {MiUer  v.  ttoetsier,  4  £.  D.  Smith,  234).  "  In  setting  up  a 
defence  under  a  public  statute,  it  is  not  necessary  that  the  pleader  should  set 
forth  the  statute  in  his  plea,  or  that  he  should  allege  the  existence  of  a  statute 
of  which  the  court  is  bound  to  takp  notice  judicially.  It  is  sufficient  for  him 
to  state  the  facts  which  are  necessary  to  bnng  the  case  within  the  operation 
of  the  statute.  The  court  will  then  judicially  notice  the  existence  of  the  stat- 
ute, and  declare  its  legal  effects  upon  the  case  as  made  by  the  pleadings  *'  (Rh 
oardu9  y.  Trinity  Churchy  4  Paige,  197 ;  and  to  the  same  effect  is  Mitf.  Fl.  258 ; 
Beames  PL  164) 

h.  Statute  of  UmftationB.— Where  it  appears  on  the  fiice  of  the  complaint 
that  the  period  of  limitation  has  elapsed,  the  defendant  cannot  demur  for  that 
cause,  but  should  answer  settiu]^  up  the  statute  in  bar  (VoorhieB  r.  VoorhieSy 
84  Barb.  150 ;  see  anU^  §  74,  ana  note). 

e.  An  answer  which  stated  that  plaintiff  ought  not  to  hare  his  action 
a^inst  defendant, "  because  the  cause  of  action  mentioned  in  the  complaint 
did  not  occur  to  plaintiff  at  any  time  within  six  years  next  before  the  com- 
mencement of  the  action,"  held  a  sufficient  answer  {BeU  v.  Tates^  S8  Barb. 
627).  An  answer  of  the  statute  by  an  executor  should  not  notice  the  ei^teen 
months  which  by  2  R  S.  448,  §  8  is  in  effect  added  to  the  six  years  limitation 
{Ber^aimin  y.  De  Oroot^  1  Denio,  151 ;  see  anie^  p.  880). 

d  Tender. — As  a  general  rule  a  tender  must  be  unconditionaL  But  negotia- 
ble paper  is  an  exception.  The  tender  of  payment  of  a  negotiable  note  may 
be  coupled  with  the  condition  of  its  deliyery  \}VMer  y.  Sedye^  8  Barb.  408). 

d.  An  answer  of  tender  before  action  should,  besides  alleging  the  tender 
and  refiisal,  also  allege  that  defendant  is  still  ready,  and  that  he  has  always 
been  ready  to  pay  {Wilder  y.  Seelye,  8  Barb.  408;  Kartright  y.  Cadpf  5  Abb. 
858 ;  28  Barb.  ^ ;  lAvingtUm  y.  Harrison,  2  E.  D.  Smith,  197 ;  Brawn  y.  Fffr- 
guson,  2  Denio,  196).  And  the  amount  tendered  must  be  brought  into  court 
(id, ;  Simpson  y.  French^  25  How.  464 ;  Livinggton  y.  Barriaan,  S  E.  D.  Smith, 
157);  but  seTnbU^  the  answer  need  not  allege  the  payment  into  court  (Sheridan 
y.  amiih^  2  Hill,  540).  But  notice  of  the  payment  mto  court  must  be  giyen  to 
the  plain tlff^s  attorney,  or  he  will  be  justified  in  returning  an  answer  setting 
up  the  defence  of  a  tender  before  action  (Simpson  y.  Frendij  25  How.  464).  By 
bringing  money  into  court  a  defendant  does  not  waiye  a  tender  before  ac- 
tion commencea,  and  which  Ife  sets  up  as  a  defence  (Wilder  y.  Seelyej  8  Barb. 
408 ;)  but  the  plaintiff  is  in  any  event  entitled  to  the  amount  tendered  ( Wood  y. 
Perry,  1  Barb.  116 ;  Logue  y.  GiRiek,  1  E.  D.  Smith,  898) ;  as  to  the  tender  on 
note  payable  in  specific  articles,  see  BUlinga  y.  Vanderbeck^  23  Barb.  546 ;  Simp' 
nm  y.  Froneh^  25  How.  464). 

/  A  defence  of  tender  after  action  commenced,  must  state  the  amoimt  ten- 
dered, which  should  include  interest  and  costs  to  the  time  of  the  tender  (The 
People  V.  Banker^  8  How.  258) ;  and  that  amount  must  be  paid  into  court,  (id.  / 
and  see  2  R.  S.,  558,  §|  20-28 ;  see  2  Hill,  588 ;  and  see,  Payment  into  CfouH, 
iupra^  e). 

g.  Evidence  of  the  waiver  of  a  tender  by  the  opposite  party  is  competent 
and  sufficient  to  support  the  averment  of  a  tender  (Holmes  v.  Holmes,  5  Selden, 
525).  This,  however,  has  relation  to  a  tender  forming  no  part  of  the  contract, 
and  to  cases  in  whidi  the  tender  is  a  substitute  allowed  by  a  law  for  an  actual 
performance,  prevented  by  act  of  the  opposite  party.  But  where  a  party 
covenants  to  mi^e  a  tender,  an  allegation  of  performance  of  that  covenant 
would  not  be  sustained  by  evidence  of  a  waiver  (Id. ;  see  Oakley  v.  Morton, 
1  Kernan,  26). 

h.  Usury.— A  defence  of  usury  must  aver  clearly  every  particular  necessary 
to  establish  the  usury  charged,  and  must  distinctly  negative  every  supposable 
feet  which,  if  true,  would  render  the  transaction  innocent  or  lawful  (Bank9  y. 
Van  Antweqpy  5  Abb.  411 ;  15  How.  29).  In  an  action  to  foreclose  a  mortgage 
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an  answer  which  alleged  "  that  the  mortgage,  although  dated  on  a  certain  day, 
was  not  executed  untU  a  certun  other  day  mereafter.  and  that  it  was  to  secure 
a  loan  not  made  until  the  day  it  was  executed,  that  it  was  so  antedated  for  the 
purpose  of  reserving  excessiye  interest,  and  plaintiff  did  thereby  reserve  exces- 
sive interest,  but  the  answer  did  not  aver  that  such  excess  of  interest  was  ever 
exacted  or  podd.  nor  deny  that  the  loan  was  engaged,  and  the  money  set  apart 
by  the  lender  lor  the  borrower  fix)m  the  date  of  the  mortgage,  was  held  in- 
sufficient as  a  defence  of  usuiy  (id,).  The  precision  of  statement  formerly  re- 
quired has  not  beeen  relaxed  by  the  code  {Manmnq  v.  TyUTy  21  N.  Y.  667 ; 
Uutkry,  Wright^  22  N.  Y.  472).  The  answer  should  state  the  terme  of  the 
contract  and  Xhi^ouarUum  of  the  usurious  interest  (Gimld  v.  Horner^  12  Barb. 
601 ;  Qriggi  v.  Hovoe^  81  Barb.  100).  But  an  answer  was  held  sufficient  which 
stated  an  agreement  to  give  more  than  legal  interest,  and  that  the  lender  de- 
ducted from  the  amount  for  which  with  interest,  the  note  was  made  "  about 
enough  as  he  said  to  buy  a  barrel  of  flour,  which  amount,  as  defendant  be- 
lieves, was  seven  or  eight  dollars  "  (DagaL  v.  Simmons^  28  N.  Y.  491). 

a.  To  predicate  the  defence  of  usury  in  the  transfer  of  a  note  to  the  plain- 
tiff, the  answer  should  show  that  the  note  sued  on  never  had  any  valid  exist- 
ence as  a  contract,  at  the  time  it  was  discounted  by  plaintiff  {BurraU  v.  Bawefiy 

21  How.  878).  An  allegation  that  the  note  never  had  any  validity  as  against 
defendants  is  a  conclusion  of  law  merely  {id,), 

b.  It  is  not  sufficient  to  allege  that "  said  note  was  usurious  in  its  inception,'* 
and  that  the  payee  knew  it  was  **  executed  to  m27  usuriouslv  above  the  rate  of  7 
per  cent  per  annum**  {0(mldr,Eamery'i2  Barb.  601;  (htrtis  v.  masten,  11  Paige,  15). 
i^or  would  it  be  sufficient  to  allege  that  the  note  was  nee;otiated  at  a  rate  of  in- 
terest exceeding  $7  per  annum  upon  the  one  hundred  dollars,  and  that  the  plain- 
tiff took  the  said  note  at  such  usurious  rate  of  interest  (Morris  v,  SkUtery,  6 
Abb.  75).  And  where  the  defendant  wishes  to  set  up  the  defence  of  usuiy  upon 
the  ground  that  the  securities  alleged  to  be  usurious  were  first  sold  in  another 
State,  in  violation  of  the  laws  of  uiat  8tate,  he  must  allege  what  those  laws 
were  at  the  time  of  such  a  sale,  and  the  &cts  which  rendered  the  transaction 
usurious  under  those  laws  {Ourtie  v.  Masien^  11  Paige,  15 ;  Cu&er  v.  Wright^ 

22  N.  Y.  472). 

e.  Corporations,  which  includes  all  associations  and  joint-stock  companies 
having  any  of  the  powers  and  privileges  of  a  corporation  not  possessed  by 
individuals  or  partnerships,  are  forbidden  to  interpose  the  defence  of  usury 
(Laws  1850,  p.  884).  Since  that  statute  a  receiver  of  a  corporation  appointed 
under  the  statute,  '*  concerning  proceedings  against  corporations  in  equity,*' 
cannot  set  up  the  defence  of  usury  in  any  stage  of  tiie  cause,  not  even  at  the 
final  hearing,  alUiough  such  defence  was  alleged  in  pleading,  and  was  estab- 
lished by  proo&  before  that  act  was  passed  (Cur^  v.  LeatiU,  15  N.  Y.  18, 290). 
The  statute  prevents  corporations  recovering  back  usurious  premiums  paid 
by  them  on  the  loan  or  forbearance  of  money  (Butiertcorih  v.  OBrien^  16 
How.  503 ;  28  Barb.  187 ;  7  Abb.  456 ;  23  N.  Y.  275).  The  statute  is  retro- 
spective, and  applies  to  foreign  corporations  {8o.  Life  Ina.  Co,  v.  Parker,  17  N. 
Y.  51).  The  statute  does  not  prevent  indoreers  or  tureUee  for  a  corporation 
setting  up  the  defence  of  usury  {Hungerford  B*k,  v.  Potedam  R  R  Oo,^  19 
How.  89 ;  10  Abb.  24 ;  80  Barb.  626 ;  reversing  9  Abb.  124). 

d,  A  certificate  given  by  the  maker  of  a  promissory  note,  at  the  time  of  the 
making,  and  annexed  thereto,  stating  that  the  note  was  given  for  value  and 
would  oe  paid  when  due,  will  estop  him  from  setting  up  the  defence  of  usury 
against  a  holder  of  said  note  for  value  (MeekarUoi  Bank  of  Brooklyn  v.  Toume- 
end,  29  Barb.  569 ;  17  How.  569 ;  see  Doeeange  v.  Bm,  id.  578). 

e,  Undertaking. — ^It  is  no  defence  to  an  action  on  an  undertaking  on  an  ap- 
peal, that  the  judgment  was  a  lien  on  real  property  sufficient  to  satisfy  same, 
or  that  execution  had  been  issued  prior  to  the  giving  such  undertaking,  and 
levied  on  property  sufficient  to  satisfy  same  (Eeelmer  v.  Towneend,  8  Abb.  284). 
See,  Oomj^nt  on  Undertaking,  ante,  page  242  k, 

f,  Allen  enemy. — ^An  answer  that  the  plaintiff  is  a  citizen  of  Florida,  a 
State  engaged  in  war  against  the  United  States,  sets  up  a  good  defence  (San- 
dereon  v.  Morgan,  25  How.  144). 
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a.  Carrier.— Answer  by  carrier  of  a  oontAct  restricting  his  liability  {BotweU 
T.  Hudson  mwr  R  B,  Co,,  10  Abb.  442). 

b.  Covenant — ^An  answer  in  action  on  a  coyenant  that  defendant  has  in  all 
things  well  and  truly  kept  and  performed  all  the  coyenants  and  conditions  in 
the  lease  contained,  is  bad  {Beach  y.  BaronSy  18  Barb.  806).  It  should  state 
fiicts  showing  how  he  kept  and  performed  said  coyenants.    {Id.) 

6.  Rent — ^In  an  action  for  rent  against  a  tenant  who  has  occupied  the  de- 
mised premises,  the  defendant  cannot  claim,  in  abatement  or  extinguishment 
of  the  rent,  that  Uie  premises  are  unfit  for  habitation,  or  for  the  purposes  in- 
tended by  him  at  the  time  of  the  liiring  (Aeetdemy  cf  Muric  y.  Hackett^  2  HU- 
ton,  218). 

d  SenMSy  that  In  an  action  ibr  rent,  a  denial  of  eyery  allegation  whereby 
defendant  is  chaiged  with  liability  to  plaintifl^  for  rent  or  any  sum  being  due 
from  him  to  them,  puts  in  issue  the  allegation  that  the  rent  was,  after  it  b^same 
due,  duly  demanded  {Academy  cf  Mutic  y.  Ha^ekeUy  2  Hilton,  218). 

A  Specific  pexfonnanoe  of  oontraot—Answer  in  action  for  {HaigM  y. 
Chad,  34  Barb.  191). 

/  Stamp. — Scmlfle,  that  an  answer  that  an  instrument  is  inyaUd  for  want  of 
a  United  States  reyenue  stamp  must  state  fiicts :  to  say  it  **  was  not  dulf 
stamped,"  would  at  least  be  indefinite  (see  Howard  y.  Smithy  4  Bing.  N.  &. 
684 ;  6  Sc.  438).  After  an  instrument  has  been  read,  it  cannot  be  objected  to 
for  want  of  a  stamp  {Fou  y.  Wagner,  6  Ad.  &  Ell.  116). 

g,  Sabrogation.— A  surety  sued  for  the  defiiult  of  his  principal,  may,  by  his 
answer,  demand  to  be  subrogated  to  the  place  of  the  plaintiff  0ank  cf  TororUa 
y.  Hunier,  20  How.  292). 

§  150.  [129.]  (Am'd  1849, 1852.)  Counter-daim.  Several 
defcTices. 

The  coanter-claim  mentioned  in  the  last  section,  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a  plaintiff, 
between  whom  a  Beveral  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action  : — 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  anj  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defences 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  tlie  causes 
of  action  which  they  are  intended  to  answer,  in  such  manner 
that  they  may  be  intelligibly  distinguished. 

A.  Cdantar-olaliii,  when  allowed. — This  section,  it  seems,  authorizes  two 
kinds  of  counter-<ilaim,  (1)  a  counter-claim  in  an  action  on  contract  (subd.  2) ; 
and  (2)  a  counter-claim  in  any  c^her  action,  i. «.  an  action  other  than  on  con- 
tract^ which  must  be  in  tort  From  this  it  woidd  seem  to  follow  that  there 
may  be  a  counter-claim  in  an  action  for  a  tort  when  the  claim  arises  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff'i^ 
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daim,  or  is  connected  with  fUb  sabject  of  the  acHovL  But  the  decis* 
ions  are  that  there  can  be  no  counter -claim  in  an  action  for  a  tort 
(Athens  y.  Bsofms,  8  Abb.  187;  Battimm  j.  Bieharck,  22  Barb.  146). 
In  JeBerman  r.  JDolan.7  Abb.  895  n)  a  counter-claim  was  set  up  in  'an  action 
for  Blander ;  and  per  Daly,  J.,  **  If  Blonder  conld  be  the  subject  of  a  counter- 
claim, whidh  I  rer^  much  doubt,  it  must  appear  that  it  arose  out  of  the  trans- 
action the  foundation  of  the  plaintiff's  daim,  or  was  connected  with  the  sub 
Ject  of  the  action."  A^^  m  Ootler  t.  Babooek  H  Abb.  893  n),  an  action  in 
the  nature  of  trover,  on  its  being  insisted  that  a  defence  of  lien  was  a  counter- 
claim, Brady,  J.,  dedding  it  was  not,  said,  "  It  is  an  action  of  tort,  in  which 
set-ofiT  was  not  allowed  and  is  not  now  allowed ;"  and  in  Danohue  v.  Henry  (4 
£.  D.  Smith,  162),  an  action  for  converting  personal  property,  per  Ingraham 
First  J. :  *'  In  an  action  of  this  kind  no  set-off  is  admissible."  Bee  also  Brokb 
V.  Cochroft,  10  How.  882 ;  1  Abb.  203 ;  4  E.  D.  Smith,  84 ;  Page  v.  Edgertm,  14 
How.  116 ;  aff*d  18  How.  359 ;  and  see  De  Leyer  v.  MicfuuHn,  5  Abb.  203 ;  Mo- 
Keneie  v.  FarreU,  4  Bosw.  198 ;  BieeeU  v.  Pearee^  21  How.  180 ;  Kurtz  v.  Mc- 
Quire,  6  Duer,  660,  and  other  cases).  Li  Drake  v.  Coekroft^  Woodruff,  J.,  said 
**  If  the  code  extends  the  right  of  recoupment  to  cases  not  within  the  law  of 
set-off  (tfA»cA/(2(mdO,"  &c  In  none  of  these  cases,  however,  as  it  would 
seem,  was  the  language  of  this  section  very  strictly  analyzed ;  and  the  first 
case  in  which  the  question  appears  to  have  been  carefhlly  considered,  is  The 
XerUa  Branch  B'k  v.  Lee  (7  Abb.  872).  That  was  an  action  in  the  nature  of 
trover,  for  the  conversion  of  certain  bills  of  exchange ;  it  was  held  by  the  gen^ 
eral  term  of  the  superior  court  that  the  defendant  might  set  up  title  in  liimself 
as  the  plaintiff's  indorsee,  and  bv  way  of  counter-claim  demand  Judgment 
against  the  plaintiff  as  indorser  of  the  bills  in  question ;  and  Woodruff,  J.j  in 
delivering  the  opinion  of  the  court,  reviewing  section  150,  says,  **  This  division 
of  the  section  shows  (here  my  he  a  eounter-cmm  when  the  action  itself  does  not 
arise  an  eoniracL  •  •  •  *  The  first  subdivision  would  be  unmeaning  as  a 
separate  definition,  if  it  neither  contemplated  cases  in  which  the  action  was 
not  brought  on  the  contract  itself  •  *  •  nor  counter-daims  which  did  not 
themsdves  arise  on  contract."    {Id.  889.)  . 

€k  In  Broum  v.  Buckingham,  21  How.  190 ;  11  Abb.  887,  it  is  said  that  a 
counter-claim  may  be  pled  in  an  action  to  recover  possession  of  personal  prop- 
erty where  it  is  shown  that  the  alleged  counter-daim  arose  out  of  the  trans- 
action set  forth  in  the  complaint  In  an  action  for  an  assault  on  plaintiff  by 
defendant,  the  defendant  cannot  counter-claim  in  respect  of  a  contempora- 
neous assault  on  defendant  by  plaintiff  (/^n^Kfor^A^  v.  Worthy  8  Abb.  87). 

b.  The  counter-daim  is  undoubtedly  broader  and  more  comprehensive  than 
set-off  or  recoupment  (FaMar  v.  Livingston,  8  Keman,  256 ;  Beardeley  v.  Stover^ 
7  How.  294).  It  embraces  both  set-off  and  recoupment  (PatUson  v.  Richards, 
22  Barb.  146).  It  secures  to  tiie  defendant  the  full  relief  which  a  separate  ac- 
tion at  law,  or  a  bill  in  chancery,  or  a  cross-bill  would  have  securea  him  on 
the  same  state  of  facts  {Gleason  v.  Moen,  2  Duer,  642).  It  may  be  for  either 
liquidated  or  unliquidated  damages  (Sehvhart  v.  Harteau,  84  Barb.  447),  and 
for  unliquidated  damages  arising  on  a  contract  different  from  the  contract  on 
which  the  action  is  brought  (Lignot  v.  Bedding,  4  K.  D.  Smith,  285) ;  see,  how-, 
ever,  what  is  said  as  to  an  unliquidated  demand  (Gummings  v.  Morris,  8  Bosw. 
560).  A  counter-claim  may  be  of  an  equitable  or  legal  defence  {Gurrie  v. 
Cowles,  6  Bosw.  453).  But  it  must  be  something  which  resists  or  modifies  tlie 
plaintiff's  claim  {Nat.  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  196;  Pattison  v.  Rich- 
ards, 22  Barb.  148).  And  the  right  of  plaintiff  to  claim  and  defendant  to 
counter-claim  mfist  be  redprocal  {Mayor  of  If.  Y.  v.  Parker  Vein  Steamship  Co., 
12  Abb.  300  ;  21  How.  289).  For  strictly  there  can  be  no  counter-claim  where 
the  plaintiff  has  no  claim  {BeUinger  v.  Craigue,  81  Barb.  584).  A  counter- 
claim to  be  available  to  a  partv  must  afford  him  protection  in  some  way 
against  the  plaintiff*s  demand  for  judnnent  dther  in  whole  or  in  part.  It 
must  therefore  consist  in  a  set-off  or  claim  by  way  of  recoupment,  or  be  in 
some  way  connected  with  the  subject  of  the  action.  It  must  present  an  an- 
swer to  plaintiff's  demand    *    ^    *    must  operate  in  some  way  to  defeat  in 
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whole  or  in  part  plidntifTs  right  to  recorer  (Mattoan  r.  Baker,  24  How.  883). 
There  are  many  canaea  of  action  which  cannot  be  nsed  as  counter-claims 
(Ives  v.  iftZZsr,  18  Barb.  197).  The  prohibition  (§  71)  against  bringing  suit 
upon  a  Judgment  without  leaye  of  the  court,  does  not  extend  to  a  counter- 
claim, and  the  defendant  may  without  leave  of  the  court  set  up  a  judgment  as 
a  counter-claim  {Weils  r.  Henshaw,  8  Bosw.  625 ;  Clark  v.  St^y  29  Barb.  295). 
Ajaint  debt  cannot  be  set  off  or  counter-claimed  against  an  indmducU  debt 
(Oampbell  v.  Oenei,  2  Hilton,  290 ;  Campion  v.  Oreen,  9  How.  228 ;  and  see  La 
Ihrffe  V.  Haisey.A:  Abb.  897 ;  1  Bosw.  171 ;  EaM,  Biter  Bk  v.  Bogers,  7  Bosw. 
498 ;  NewXL  ▼.  Sdhums,  22  Barb.  647).  An  action  for  selling  pledged  stock, 
without  notice  to  the  pledger,  is  in  contract  and  admits  of  a  set-off  (Seaman  y. 
Beece,  15  Barb.  454). 

a.  Where  a  claim  has  been  made  the  subject  of  a  set  off  or  counter-clahn 
in  one  action,  and  properly  excluded,  the  fact  tbat  it  was  so  set  up  does  not 
prevent  such  claim  being  the  subject  of  another  action  or  of  a  set  off  oi 
counter-claim  in  another  action  {Iws  y.  Qoddard,  1  Hilton,  485).  But  where  a 
defendant  set  up  a  defence  of  set  off  or  counter-claim  proper  to  be  allowed  if 

groyed,  and  the  court  or  juiy  pass  upon  it  and  disallow  it,  such  demand  is- 
arred  (Batch  y.  Benian,  6  Barb.  28). 

b.  The  bringing  an  action  and  recovery  of  a  judgment  on  a  promissory 
note,  does  not  extinguish  the  note  as  to  any  parties  to  it  not  parties  to  the- 
action ;  and  it  is  a  f^ood  subject  of  counter-claim  as  against  parties  not  parties 
to  the  action  in  which  judnnent  was  obtained  upon  Uie  note  (Kelsey  v.  Brad-- 
bury,  21  Barb.  540 ;  see  Jies  v.  Ooddard,  1  Hilton,  485 ;  LatMU  v.  Lane,  88> 
Barb.  292). 

0.  Wliere  a  debtor  has  a  set  off  equally  applicable  to  two  demands  against 
him,  it  is  not  for  him  but  for  the  court  to  elect  which  demand  he  shall  satisfy 
(Tattmadi^  v.  Fishkill  Iron  Co.,  4  Barb.  883). 

d.  A  defendant  cannot  prove  damages  by  way  of  recoupment,  where  no 
claim  to  recoup  is  set  up  in  the  answer  (Crane  v.  Hardman,  4  E.  D.  Smith, 
448;  Storp  v.  HarbuU,  id.  464). 

e.  A  claim  for  damages  for  the  conversion  of  property,  arises  in  tort,  and 
cannot,  even  by  waivmg  the  tort,  be  made  the  subject  of  a  counter-claim. 
(May(yr  cf  N.  T.  v.  Parker  Vein  Steamship  Co.,  12  Abb.  800 ;  21  How.  289).  At 
least  where  the  cause  of  counter-claim  is  alleged  in  form  as  a  tort,  (id^ 

f.  Where  a  claim  was  submitted  to  arbitration  and  bonds  executed  and  de- 
livered, but  pending  the  arbitration  one  party  revoked  his  submission  and 
brought  an  action  on  such  claim,  held,  that  in  such  action  the  defendant 
might  counter-claim  on  the  arbitration  bond  the  expenses  of  the  arbitration 
(Ouriis  V.  Barnes,  80  Barb.  225). 

g.  Defendant's  option  to  ane  or  sat  np  oounter-olainL — A  defendant  is 
not  bound  when  sued  in  an  action,  in  any  of  the  superior  courts  of  record,  to 
set  up  by  way  of  counter-claim,  any  demand  he  may  have  against  the  plain- 
tiff He  may  at  his  option  prosecute  a  cross-action  for  such  demand  (lAanot 
T.  Bedding,  4  R  D.  Smith,  285 ;  Eialsey  v.  Carter,  1  Duer,  667 ;  Welch  v.  BaOe- 
ion,  14  How.  97 ;  Lorraine  v.  Long,  6  Cal.  452 ;  Gillespie  v.  Torrance,  25  N.  Y. 
8061  It  is  no  defence,  therefore,  that  an  action  is  pending  by  the  defendant 
agamst  the  plaintiff,  and  that  if  the  plaintiff's  alleged  claim  has  any  existence,, 
he  could  set  it  up  as  a  counter-claim  in  such  action  {lAgnot  v.  Bedding,  4  E.  D. 
Smith,  285 ;  and  see  Barth  v.  BuH,  17  Abb.  849).  iHor  is  the  pendency  of  an 
action  for  damages  a  bar  to  Uie  setting  up  of  the  same  demand  of  damages 
as  a  counter-claim,  in  an  action  afterwards  brought  i^inst  the  plaintiff  in  u* 
first  action  by  the  defendant  therein  (WHtsie  v.  Northam,  8  Bosw.  162). 

h.  Where  a  defendant  sets  up  a  counter-claim  in  his  answer,  and  afterwards 
commences  a  cross-action  for  the  recovery  of  the  same  cause  of  action  as  that 
constituting  the  counter-claim,  he  may  be  made  to  elect  on  which  he  will  rel  v,. 
his  answer  or  his  cross-action  (FabricotH  v.  Launitz,  1  Code  Rep.  N.  S.  121 ; 
8  Sand.  748;  Hammond  v.  Baker,  1  CJode  Rep.  N.  8. 105 ;  WUtsie  v.  Northam,, 
8  Bosw.  162 ;  but  see  Harris  v.  Hammond,  18  How.  124 ;  Wright  v.  DdafiM, 
11  How.  465).    Where  B.,  after  setting  up  new  matter  in  his  answer  to  an  ao* 
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tion  by  A.,  afterwards  saed  A.  for  the  same  matter  aa  thai  set  up  in  hb  an- 
swer, held,  that  A.  might  move  in  the  action  by  B.  for  a  reference  to  Inquire 
if  the  cross-action  was  for  the  same  cause  as  the  matter  set  up  in  the  an- 
swer n  the  first  action,  and  if  the  report  was  in  the  affirmative,  that  A.  would 
be  entitled  to  an  order  dismissing  B.  s  cross-action  {Fbwm&r's  Loan  and  Tnut 
Co,  T.  HurU,  1  Ck)de  Rep.  K.  a  1^    See  p.  289,  A,  ante. 

a,  A  defendant  in  a  justice's  court  must,  in  certain  cases,  set  up  his  demand  or 
forfeit  the  ri^t  to  sue  on  it  An  answer^  setting^  up  as  a  defence,  that  the 
cause  of  action  might  have  been  set  off  m  a  sun  l^tween  the  parties  in  a 

Justice's  court,  must  state  the  facts  which  bring  the  case  within  the  statute 
Welch  y.  Hadet^,  U  How.  97). 

h,  £kifBoi6aoy  of  answer  oonstitatlng  a  oonnter-olainL — T^e  code  pre- 
scribes no  rule  by  which  to  determine  the  sufficiency  of  an  answer  intended 
as  a  counter-didm,  except  that  it  must  state  fiicts  sufficient  to  constitute  a 
cause  of  action  in  &yor  of  the  defendant  and  against  the  plaintiff,  and  that  it 
be  one  of  the  seyeral  causes  of  action  defined  by  section  160  {AUen  y.  BdskiM^ 
6  Duer,  882;  MerriU  t.  MiUardj  6  Bosw.  645).  One  way  of  testing  the  suffi- 
ciency of  a  counter-claim  in  an  action  on  contract  is  to  inquire  whether  or  not 
the  facts  stated,  if  found  in  a  complaint,  would  constitute  a  cause  of  action  on 
contract.  Bee  Vassear  y.  LivinffiUm,  8  Keman,  252;  MeKsmie  y.  FistmU^  4 
Bosw.  198).  If  the  fiicts  set  up  as  a  counter-claim  are  insufficient  to  constitute 
a  counter-claim,  or  to  bar  a  recoyery  by  the  plaintiff,  or  affect  the  amount  of 
recoyery,  then  the  plaintiff  should  haye  Judgment,  notwithstanding  the  fiicts 
set  up  as  a  counter-claim  are  not  replied  to,  or  if  put  in  issue  are  round  by  a 
Jury  to  be  true  {Van  Valm  y.  XopAom,  18  How.  248;  5  Duer,  689). 

e,  **  When  the  fiicts  alleged  in  an  answer  may  possibly  constitute  a  counter- 
claim, but  are  such  as  always  constituted  a  flat  bar,  at  law,  to  the  plaintiff's 
right  to  recoyer,  by  showing,  if  true,  that  he  neyer  had  any  cause  of  action, 
they  should  be  deemed  to  oe  set  up  as  a  defence  merely,  unless  the  answer 
expressly  states  that  they  are  set  up  by  way  of  counter-claim  "  (BurraU  y.  Ih 
Oroot,  6  Duer,  882 ;  see,  also,  Bates  y.  'Bcmirans,  28  How.  98). 

d.  An  allegation  in  a  defence  intended  as  a  counter-claim,  that  all  the  matters 
set  up  in  sucn  defence  are  connected  with  the  subject  of  the  plaintiff's  action, 
does  not  require  the  court  to  consider  it  so  connected,  but  the  court  will  de 
termine  from  the  firsts  stated  whether  or  not  it  is  so  connected  (FeUerman  y. 
IMan^  7  Abb.  895,  not^ ;  and  so  of  an  allegation  that  the  allied  counter- 
dahn  arose  out  of  the  transaction  set  forth  m  the  complaint  {Bnnon  y.  Bueh- 
ingham,  21  How.  190) ;  and  as  to  when  a  cause  of  action  arises  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint,  or  is  connected  with  the  ac- 
tion, see  BumsY,  Nenin^^  27  Barb.  498;  lAmany.  Newman^  29  Barb.  162; 
Boffordui  y.  Farhgr,  7  How.  808 ;  AMns  y.  ITeanw,  8  Abb.  184. 

0.  If  the  counter-claim  contain  irreleyant  or  redundant  or  indefinite  matter, 
the  remedy  is  by  motion  not  demurrer  {Mattoon  y.  Bakar^  24  How.  829 ;  Ourrie 
y.  Gn^to,  6  Bosw.  458). 

/.  Where  a  counter-claim  is  comprised  of  seyeral  demands,  each  demand 
need  not  be  set  up  separately ;  the  whole  constitute  one  eounter<lam  [Bann^ 
y.  Smith,  6  How.  420). 

g,  A  conntep-olalm  moat  be  one  ezlating  in  fiiyor  of  a  defendant,  and 
egainat  the  plaintiff  in  the  action.—**  The  language  of  the  code  is  so  precise 
as  to  leaye  no  room  for  interpretation."  But  its  ^ect  is  qualified  by  g  112 
{Merrick  y.  Gordon,  20  N.  Y.  98 ;  and  see  Duncan  y.  Stanton.  80  Barb.  586 ; 
BehtOart  y.  Barteau,  84  id.  447;  Tyler  y.  WiOis,  88  id.  828;  Chaffee  y.  Cox,  1 
Hilton,  82;  WHtiiey,  NorOuun,  8  Bosw.  162;  Lowed  y.  Lane,  88  Barb.  292; 
Cummngi  y.  Morris,  8  Bosw.  560 ;  La  Forge  y.  HaUey,  4  Abb.  897 ;  1  Bosw. 
171 ;  East  River  Bank  y.  Rogers,  7  Bosw.  498 ;  see  Newell  y.  Salmons,  22  Barb. 
647 ;  and  see  in  note  to  g  112).  Where  goods  are  sold  by  one,  in  fiu^t,  a  broker, 
to  a  person  not  knowing  or  haying  reason  to  know  the  seller  is  acting  as 
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broker,  the  purchaser  when  sued  by  the  prindpal  for  the  price  of  snch  goods 
can  set  (^a  debt  dae  him  from  the  broker  (Bhu  r.  BUu^  7  Boaw.  889);  but 
otherwise  where  the  sale  is  made  by  a  broker  as  broker  (uL),  In  an  action  on 
a  note  by  a  transferee  or  assignee,  a  cause  of  action  ezistinj^  only  against  the 
payee  cannot  be  set  up  as  a  counter-claim,  although  the  plamtiff  received  the 
note  from  the  payee  alter  its  maturity.  But  perhajps  if  the  note  was  not  valid 
in  the  hand  or  the  payee,  either  from  want  or  failure  of  consideration,  or 
otherwise ;  such  a  counter-claim  would  be  allowed  against  one  who  took  the 
note  after  its  maturity  CWiUsoe  v.  Northam^  8  Bosw.  1&,  and  see  Oummings  v. 
MorriSj  8  Bosw.  600).  Until  a  demand  becomes  mature,  a  set-off  or  counter- 
claim may  be  defeated  by  the  assignment  by  the  opposite  party  of  his  claim, 
though  the  latter  be  insolvent  ana  his  demand  has  not  becomif  payable  when 
assigned  (Myer$  y.  Davis,  i^2  H.  Y.  489).    Where  the  plamtiff  on  18th  October 

Eurchased  of  S.  a  note  of  defendant's,  then  over  due.  at  that  time  defendant 
eld  a  note  of  S.'s,  also  over  due,  and  which  on  20th  October  defendant  put  in 
suit  against  8.  and  recovered  judgment  on  29th  October.  Defendant  had  no 
notice  of  the  purdiase  of  his  note  from  S.  by  plaintiff ;  held  in  an  action  on  the 
note  so  purchased  of  S.  that  defendant  could  not  set  off  or  counter-claim  the 
note  of  8.  because  it  was  merged  in  the  Judgment,  and  he  could  not  set  off  or 
oounter-daim  his  Judgment  against  8.  because  it  was  not  obtained  until  after 
plaintiff  purchased  the  note  in  suit  {LotoeU  v.  Lane  88  Barb.  292 ;  see  Ivea  r. 
Ooddard,  1  Hilton,  485 ;  KOseff  v.  Bradbury,  21  Barb.  540). 

a.  The  claim  must  also  be  in  favor  of  a  defendant  and  againsta  plaintiiC 
between  'vrhioh  plaintiff  and  defendant  a  several  judgment  may  be  had. 
{Davidson  v.  BenUngiany  12  How.  810 ;  GiUespie  v.  Torrance,  4  Bosw.  86 ;  Jlfar- 
fi»v.  iftZZunl,  5BOSW.645;  CMipton  y.  OreenyH  Row.  228 ;  OampbeUy.  Oenet, 
2  Hilton,  290 ;  La  Farge  v.  HaUey,  4  Abb.  897 ;  1  Bosw.  171).  In  an  action  by 
a  wife  to  recover  a  debt  due  her  as  her  separate  estate,  the  defendant  cannot 
counter-claim  in  respect  of  a  debt  due  him  from  the  husband  of  the  plaintiff 
(Paine  v.  Hunt,  40  Barb.  75).  In  an  action  against  several  defendants  joinO^ 
and  severally  liable,  any  one  of  them  may  avail  himself  of  a  claim  on  contract 
in  his  favor  individually  against  the  plaintiff  (Parsons  v.  Nojsh,  8  How.  454 ; 
Briggs  v.  Briggs,  20  Barb.  477).  But  if  the  defendants  are  Jointly  liable,  as  co- 
partners, one  of  them  cannot  avail  himself  of  a  claim  on  contract  in  his  favor 
mdividually  against  the  plaintiff  (Peabody  v.  Bloomer,  8  Abb.  858 ;  5  Duer,  678 ; 
6td53:  MottY.  Pi/na^,  2  £.  D.  Smith,  50 ;  Pinkneyr,Keyler,4id.46d).  So, 
a  demand  against  the  several  members  of  a  copartnership  is  not  available  as  a 
counter-claim  in  an  action  by  a  member  of  such  copartnership,  for  a  demand 
due  him  individually  {Ives  v.  MUler,  19  Barb.  196).  Prior  to  the  code  it  was 
held  that  in  an  action  by  all  the  partners  of  a  firm,  the  defendant  might  set  off 
a  debt  due  him  by  the  ostensible  partner  alone,  upon  the  eround  that  such 
partner  had  misled  the  defendant  into  the  belief  that  he  hadno  partner.  (See 

vahn  V.  Bu^eSL,  18  Barb.  €4^.)  In  an  action  upon  a  promissoir  note  signed 
by  two  persons,  one  as  principal  and  the  other  as  surety,  a  set-off  of  an  indebt- 
edness from  the  plaintiff  to  the  principal  may  be  allowed  {NeweU  v.  Salmons,  22 
Barb.  647 ;  contra.  La  Farge  v.  Mcdsey,  4  Abb.  897 ;  see  East  Biwr  B'k  v.  Rogers,  7 
Bosw.  498).  And  in  an  action  by  several  plaintifib  a  defendant  may  set  up  as  a 
defence  that  one  only  of  the  plaintiffs  named  is  the  real  party  in  mterest,  and 
as  to  that  one  set  up  a  counter-claim  {CowUs  v.  Oowles,  9  How.  861). 

b.  Where  a  partnership  give  their  note  to  one  of  its  members  for  money 
advanced  to  the  firm,  and  such  member  endorses  said  note  for  value  to  a  third 
party  after  it  becomes  due,  to  an  action  on  such  note  by  such  endorsee  the 
firm  cannot  counter-claim  a  demand  against  the  member  to  whom  the  note 
was  g^ven  {Sherttood  y.  Barton,  28  How.  588). 

0.  Where  a  claim  is  presented  by  a  plaintiff  agahist  a  defendant,  who  sets 
up  as  a  counter-claim  a  demand  wnich  is  against  the  plaintiff  and  others,  and 
the  plaintiff  does  not  demur  to  sudi  counter-claim  or  set  up  by  a  reply  that  the 
claim  is  against  htm  and  others  Jointly  liable  with  him,  the  defendant  is  enti- 
tled to  be  allowed  such  counter-claim  on  the  trial  {Jxhubart  v..  Harteau^  84 
Barb.  447). 
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a.  The  oolmter-claim  must;  Inter  alia,  be  an  exiiitlng  claim  in  favor  of 
the  defendant  at  the  commencement  of  the  action  {Beidenhemer  y.  Wilson^ 
81  Barb.  686) ;  and  this  must  appear  on  the  face  of  the  answer;  or  the  answer 
will  be  subject  to  demurrer  (Biee  y.  (y  Conner ^  10  Abb.  862).  Thus  where  the 
defence  settinff  up  the  counter-claim  commenced  with  the  allegation  that 
*'  plaintiff  is  indebted  to  defendants/*  and  concluded  **  that  said  sum  Is  now 
due  defendants  from  plaintiff/'  on  demurrer  it  was  held  insuffideut  for  not 
alleging  that  the  indebtedness  existed  "  before  and  at  the  time  of  the  com- 
mencement of  the  action"  (id.).  The  allegations  of  a  pleading  refer  to  the 
time  it  is  yerificd  or  seryed  (see  in  note  to  section  159,  pa^) ;  and  thus  where 
the  alleged  counter-claim  is  a  note  made  by  the  plaintiff  payable  to  a  third 
person  and  indorsed  to  the  defendant,  the  answer  must  alle^  the  indorsement 
to  haye  been  made  prior  to  the  commencement  of  the  action  ( Van  VcUen  y. 
Lapham,  5  Duer,  689 ;  18  How.  240 ;  Chamben  y.  Leim.  11  Abb.  213 ;  2  Hil- 
ton, 591 ;  Bice  y.  (yOonner^  10  Abb.  862).  Such  prior  indorsement  is  not  suffi- 
ciently alleged  by  stating  such  note  to  be  a  oounter-daim  and  cause  of  action 
existing  against  the  plamtlff  at  and  before  tlie  commencement  of  the  action. 
(Id.)  The  answer  was  amended  and  the  issues  tried.  On  the  trial  it  appeared 
that  the  indorsement  of  the  note  to  the  defendant  was  after  the  commence- 
ment of  the  action ;  and  thereupon  Judgment  was  ^yen  for  the  plaintiff  (i^ 
591 ;  note  18  How.  240 ;  and  see  Lemon  y.  TruU,  18  How.  249 ;  16  tct  676,  note; 
Gaffe  y.  ArigeU,  8  kl.  887 ;  Weeks  y.  lypor,  27  Barb.  79).  And  if  a  defendant  at 
one  time  had  a  claim  against  the  plaintiff  (the  subject  of  a  counter-claim)  and 
before  the  commencement  of  the  action  he  has  parted  with  it»  he  cannot  ayail 
himself  of  such  claim  as  a  counter-claim  (Belknap  y.  Melntyre,  2  Abb.  866 ;  but 
see  Bobinson  y.  Bdu>es,  20  N.  Y.  84). 

b.  In  ButteriDorth  y.  FbcD  (15  How.  545),  it  was  held  that  a  defendant  sued 
by  the  receiyer  of  an  insolyent  bank,  upon  his  note  payable  to  the  bank,  could 
not  set  up  as  a  defence  or  counter-claim,  that  the  note  became  due  before  the 
receiyer  was  appointed,  that  the  bank  at  the  time  held  shares  of  the  bank  be- 
lon^ng  to  the  defendant  as  collateral  security,  exceeding  in  yalue  the  amount 
of  me  note,  and  which  the  bank  by  its  acts  had  depreciated  (and  aeeU.S.  Trust 
Co.  y.  HarrU,  2  Bosw.  76 ;  Deoin  y.  Phelps,  84  Barb.  224). 

c.  Counter-claim  in  an  action  on  contract. — ^A  demand  [l^gal  or  equita- 
ble] on  contract,  on  which  the  defendant  at  the  time  of  the  commencement  of 
the  action  could  haye  maintained  an  action  against  the  plaintiff,  is  a  counter- 
claim (see  Oleason  y.  Moer,  2  Duer,  642 ;  Spencer  y.  Bdbcock,  22  Barb.  885 ; 
Weeks  y.  Pry&r,  27  id.  81 ;  Kingston  B'k  y.  Oay,  19  id.  461 ;  Ifichols  y.  Bo&rum, 
6  Abb.  290 ;  Lemon  y.  TruU,  13  How.  248 ;  16  ia.  576,  noU;  Kneidier  y.  8tem^ 
berg,  10  id.  72;  SSOiman  y.  Eddy,  8  id.  128 ;  Bosooe y.  Maism,  7«i  128;  WiUiama 
y.  Upton,  8  uf.  205 ;  Lignot  y.  Bedding,  4  E.  D.  Smith,  285). 

d.  A  bank  haying  discounted  a  customer's  note,  may  on  such  note  being 
protested,  and  on  its  holding  such  note,  set  off  such  note  against  the  custom 
er's  deposit  (Bobins9n  y.  Howes,  20  N.  Y.  84). 

e.  A  demand  assigned  to  the  defendant  before  the  commencement  of  the 
action  may  be  set  off,  though  he  has  not  actually  paid  for  it,  but  only  agreed 
to  pay  (Eterit  y.  Strong,  5  Hill,  168). 

/.  In  an  action  arising  on  contract,  the  defendant  cannot  interpose  a  coun- 
ter-claim arising  out  of  a  tort,  e.g.&  conyersion  of  personal  property  (Pfyer  y. 
Stearns,  1  Hilton,  86). 

g.  In  an  action  fbr  the  recoyery  of  the  stipulated  price  for  building  a  steam 
engine,  boilers,  &c.,  the  defendants  cannot  recoup  the  sains  and  profits  which 
would  haye  arisen  from  tJie  use  of  the  engine,  &c.,  haa  the  same  been  deliy- 
ered  at  Uie  time  agreed,  and  which  gains  and  profits  the  defendants  haye  been 
preyented  firom  receiyins,  by  the  failure  of  the  plaintiff  to  perform  his  con- 
tract withhi  the  thne  (Grijf&i  y.  Colver,  22  Barb.  587 ;  16  N.  Y.  489).  But  the 
defendants  may  recoup  the  loss  of  the  yalue  of  the  use  of  their  machinery, 
but  not  \he  profits  of  running  it  in  their  ordinary  business.  (Id.) 
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a.  Coanter-olalm  In  an  action  ibr  tort— In  an  action  for  tort  the  defendant 
cannot  set  ap  as  a  counter-clum  an  independent  tort  committed  by  the  plain- 
tifl^  and  not  connected  with  the  transaction  out  of  which  the  plaintiff's  action 
arose  (Murden  y.  Priment,  1  Hilton,  7S).  Thus,  in  an  action  for  the  wrongt\il 
detention  of  personal  property,  it  was  held  that  the  defendant  could  not  set 
up,  by  way  of  couBter-chUm,  a  cause  of  action  which  he  had  against  the 
plaintiff  for  the  wrongful  detention  of  other  personal  property  belonging  to 
him,  the  defendant  {Aikitu  y.  Heartu,  8  Abb.  187). 

b.  A  counter-clidm  on  contract  cannot  be  interposed  as  a  defence  to  an 
action  for  converting  personal  property  (Ghamben  v.  Leuns^  2  Hilton,  591 ;  11 
Abb.  210). 

e.  Statata  bar  to  coontar-oUdm. — The  statute  of  lunltation  is  not  a  bar  to 
a  set-off  or  counter-claim,  unless  the  period  of  limitation  has  expired  before 
the  action  is  brought  (TI^O^v.  C/J^mtfate,  9  Eng.  L.  and  Eq.  R.  882 ;  15  Q.  B. 
Bep.  1040 ;  and  see  Van  AUen  y.  Schermerhom^  14  How.  287). 

d.  Judgment  on  a  Connter-olalm. — Where  the  defendant  establishes  a 
counter-claim  exceeding  the  amount  established  as  due  the  plaintiff  the  court 
can  award  the  defendant  Judgment  for  the  difference  (Ogden  y.  CMdingiony  2 
£.  D.  Smith,  817).    See  §  246. 

A  Amendmant  by  adding  ooantei^olalm. — ^In  BeartMejf  y.  Stawr  (7  How. 
294),  the  defendant  was  allowed  to  amend  his  answer  by  adding  a  counter- 
claim, although  the  action  was  to  recover  unliquidated  damages  for  the  breach 
of  a  special  contract,  and  the  ground  of  the  alleged  counter-claim  was,  "that 
the  plaintiff  wa%  indebted  to  me  defendant  for  a  cause  of  action  arising  on 
contract  existing  at  the  commencement  of  the  action." 

/.  Set  ciL — ^The  provision  in  the  revised  statutes,  precluding  a  party  from 
any  right  of  action  on  a  claim  which  he  mi^ht  have  made  the  basis  of  a  claim 
of  set  off,  extends  only  to  such  rights  of  action  as  were  the  subjects  of  set  off 
under  the  revised  statutes  {Welch  y.  HcadUm^  14  How.  99 ;  see  anU^  p.  289,  g,  h\ 
Set-off  iniplies  a  cross-demand,  and  payment  cannot  be  given  in  evidence 
nnder  that  plea  (Oooper  v.  Morecraft^  1  Horn  &  HurL  105).  An  answer  of  set 
off  must  allege  not  only  that  plaintiff  was  indebted,  but  that  he  still  U  indebted 
(2>i»id|^  y.  iVu^{,  8  M.  &  W.  442 ;  and  see  an^,  292  4 

g.  Gonnter-olaJm  in  action  by  cMsignee. — In  an  action  by  the  assignee  of 
a  claim,  a  demand  existing  prior  to  the  assignment  in  favor  of  Uie  defendant 
and  against  the  assignor,  is  unavailable  as  a  counter-claim  (DiUaye  v.  NUm,  4 
Abb.  253;  Ferreiray,  Depew,  id.  181 ;  Davidson  v.  Semington,  12  How.  310; 
Van  de  Sande  v.  BaU,13  id,  458 ;  Spencer  v.  Babeoek,  22  Barb.  827 ;  Duncan  v. 
iitanian,  80  m1  586;  Tyler  v.  Willis,  88  u2.  882 ;  Heidenheimer  v.  WiUon,  81  id, 
636;  and  see  Orotbie  v.  Learyy  6  Bosw.  812).  Such  a  demand,  set  up  as  a  de- 
fence constituting  a  counter-claim,  needs  no  reply,  but  may  be  demurrf^d  to. 
{Td.)  Such  a  demand,  although  not  avaiDible  as  a  counter-claim,  is  a  good  de- 
fence as  a  set  off{F^srreira  v.  DepeWy  supra ;  Duncan  v.  Stanton^  80  Barb.  636). 
In  an  action  by  an  assignee  of  a  demand  for  engraving  plates,  the  defendant, 
by  his  answer,  denied  me  allegations  of  the  complaint,  and  as  a  further  de- 
fence alleged  tiiat  by  a  contract  between  him  and  the  plaintiff's  assignor,  the 
plates  were  to  be  furnished  by  a  specified  time,  and  that  the  assignor  made  de- 
foult,  whereby  the  defendant  sustained  damages  to  the  amount  of  the 
plaintiff's  claim,  and  which  he  asked  to  ha^e  set  off, — ^held  that  this  new  mat- 
ter, if  proved,  would  have  been  sufficient  to  bar  the  plaintiff's  claim,  but  that  it 
did  not  constitute  a  oounter-daim  or  call  for  a  reply,  and  was  not  admitted  by 
not  being  replied  to  {Vaeaear  v.  lAvingeUmy  8  Keman,  252).  So  in  an  action 
on  a  promissory  note,  endorsee  against  maker,  the  note  havine  been  endorsed 
to  the  plaintiff  after  it  became  due,  the  defendant  may  set  off  (but  not  counter- 
claim^ a  demand  existing  in  his  favor,  and  against  the  plaintiff's  endorser  be- 
fore the  endorsement  of  the  note  to  the  plaintiff  {Wdfe  v. ,  18  How.  84). 

a.  In  an  action  by  an  assignee  of  a  chose  in  action  to  entitle  a  defendant  to 
avail  himself  of  a  demand  against  the  plaintiff's  assignor  (as  a  set-off)  he  must 
show  that  such  demand  existed  in  his  favor  prior  to  his  having  notice  of  tlie 
assignment  to  the  pls&nMiS  {Solomon  v.  HoU,  8  £.  D.  Smith,  189) ;  and  semib^ 
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each  demand  most  be  both  due  and  parable  befbre  notice  of  sddi  aaal^^nment 
(Id,;  but  see  imsiny.  Fbmt^lBBarb.'^;  WeOtY,  8tswaH,9Bejr^ 
y.  Brinkerhoff,  8  Barb.  519).  Qaery — ^mij^ht  a  demand  which  accrued  to  the 
defendant  afto*  the  assignment  to  the  plamtiff  bnt  before  notice  thereof  to  the 
defendant,  be  used  as  a  counter-claim  {Solomon  v.  MfU,  mipra).  In  Martine  y. 
WilUs  (d  E.  D.  Smith,  624),  an  action  hj  an  assignee,  it  was  held  that  notes  of 
the  plaintiff's  assignor  not  due  and  not  in  the  possession  of  the  defendant  at 
the  time  of  the  assignment,  but  subsequently  indorsed  to  him,  could  not  be 
set  off.  The  same  was  held  in  VanValenY.  JMpham,  6  Duer,  689;  13  How. 
240 ;  and  see  United  StcUa  Tnul  Com^^any  y.  Haark,  2  Bosw.  76 ;  BuUervHjfih 
y.  Fox^  16  How.  646. 

a.  Building  loolef^. — A  stockholder  in  a  building  company  formed  under 
laws  of  1861,  dL  122,  who  has  made  adyances  for  we  company,  may,  when 
called  on  to  respond  for  his  satutory  liabilitVi  set  off  such  adyances  (Bimngion 
y.  King,  11  Abb.  278). 

h.  Divorce.— In  an  action  by  a  husband  against  his  wife  for  a  diyoroe  on  the 
ground  of  adultery,  the  defenoant  cannot  set  up  by  way  of  counter-claim  the 
cruel  and  inhuman  treatment  of  the  plaintiff  (IMddfiS  y.  DiddeU,  8  Abb.  167). 

0.  Dower. — ^In  case  of  a  widow  suing  to  recoyer  her  dower  in  the  real  es- 
tate of  her  late  husband,  the  defendant  cannot  set  up,  by  wajr  of  counter-claim, 
that  the  plaintiff  has,  unce  the  death  of  her  husband,  receiyed  the  rents  of 
such  real  estate.  B&mblef  howeyer,  that  if  the  plaintiff  had  claimed  damages 
for  the  detention  of  her  dower,  the  rents  receiyed  b^  her  since  the  death  of 
her  husband,  would  haye  constituted  a  counter-clami  {Bogar^  y.  Parkffr^  7 
How.  303 ;  and  see  EUioU  y.  Gibbons,  80  Barb.  498). 

d.  BaEOontor. — ^In  an  action  by  an  executor  on  a  cause  of  action  ^hich  arose 
after  the  death  of  the  testator,  defendant  cannot  set  off  a  demand  a^Eunst  the 
testator,  eyen  though  it  existed  at  the  time  of  his  death  {MerriU  y.  jSeaman,  6 
Barb.  880). 

e.  Landlord  and  tenant — ^In  an  action  to  recoyer  possession  of  premises 
for  non-payment  of  rent  reseryed  (2  R  S.  606,  g  80),  the  tenant  may  show  a 
partial  eyictlon  from  the  easement  by  way  of  counter-claim  (Blair  y.  Olaxton, 
18  N.  Y.  629). 

/.  Rent  due  on  a  lease  could  not  be  set  off  against  a  judgment  for  damages 
for  breach  of  a  coyenant  in  the  same  lease  for  quiet  enjoyment  (Schermerhom 
y.  Anderson,  2  Barb.  684). 

g.  In  an  action  by  a  lessor  for  the  rent  reseryed,  the  defendant  may  recoup 
dtunages  sustained  by  a  breach  of  an  implied  coyenant  for  quiet  enjoyment 
(MiworofN.  T,  y.  Mabie,  8  Eernan,  161 ;  Harger  y.  Edmonds,  4  Barb.  266; 
MeUuUough  y.  Oox,  6  Barb.  886).  But  semble  not  for  a  mere  trespass  (Id, ; 
Drake  y.  Cockrofl,  10  How.  877;  1  Abb.  208 ;  4  £.  D.  Smith,  34;  Edgerton  y. 
Pms,  14  How.  116 ;  aff'd  18  How.  869 ;  20  N.  Y.  281 ;  and  see  McKenm  y.  Far- 
rdt,  4  Bosw.  193).  A  landlord  suing  as  assiffnee  of  a  lease,  for  rent  accruing 
Bubseouent  to  the  assignment  to  him,  is  not  liable  to  a  counter-claim  in  respect 
of  a  demand  in  &yor  of  the  tenant,  against  the  assignor  of  the  landlord 
which  arose  and  was  existing  prior  to  the  assignment  to  the  pluntiff  (Peekham 
y.  Leary,  6  Duer,  494).  8sn£le  in  an  action  for  rent,  the  tenant  may  recoup  or 
counter-claim  the  damages  sustained  by  an  unlawful  eyiction,  subsequent  to 
the  accrual  due  of  such  rent  (La  Farge  y.  Haisey,  1  Bosw.  171 ;  4  Abb.  897). 
But  in  such  a  case  the  sureties  of  the  tenant  could  not  ayail  themselyes  of  any 
Budi  defence,  unless  the  tenant  had  assigned  to  them  the  cause  of  action  for 
such  eyiction.    (Id) 

h.  In  an  action  by  lessors  on  a  bond  to  secure  rent,  defendants  cannot  set  up 
as  a  counter-claim  a  clidm  against  plaintifib  for  improperly  remoying  from  the 
demised  premises  the  tenants*  fixtures.  The  lease  containing  no  proyisions  as 
to  such  fixtures  (Mayor  ofN,  7.  y.  PUrker  Vein  Steamship  Co,,  12  Abb.  800 ;  21 
flow.  289). 

f.  Zden. — ^In  an  action  to  recoTer  possession  of  a  chattel,  where  the  plfdntid 
has  had  the  chattel  deliyered  to  him  under  the  proceeding  known  as  ^*  claim 
and  deliyery,"  an  answer  which  merely  sets  up  a  lien  upon  the  chattel,  and 
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amder  wbicb  the  defendaat  claims  to  hold  the  chattel  and  claims  damages  for 
the  taking  of  the  chattel  from  him  in  the  action,  does  not  set  up  a  counter- 
claim (De  Leu&r  v.  MiehaeU,  df  Abb.  203 ;  and  see  OoO&r  v.  Babcoek,  7  Abb.  892, 
n ;  Bindl  v.  Fwiree,  21  How.  180 ;  contra^  see  Brown  y.  Buckingham.  21  How. 
190 ;  11  Abb.  887 ;  Ttnontend  v.  PlaU,  8  Abb.  827). 

a.  MortgBgor  and  mortgagee.— A  purchaser  of  land  subject  to  a  mortgage 
cannot,  in  an  action  to  foreclose  such  mortgage,  set  up  as  a  countor-claim  or 
recoupment,  a  firaud  practised  upon  him  by  the  mortgagor  after  the  mortgage 
was  jnTen  {need  v.  LaUon^  15  Barb.  9).  As  to  a  countor-clalm  in  foreclosure, 
see  Itat,  Pro.  Ins,  Co.  v.  McKay,  21  N.  Y.  191 ;  Fowler  v.  PiMng,  2  Barb.  801). 

&  In  an  action  to  foreclose  a  mortgage,  a  defendant  not  personally  liable  for 
any  deficiency,  cannot  set  up  a  counter-claim  arising  out  of  matters  uncon- 
nected with  the  subject  of  the  action  {Agate  y.  Kiiig,  17  Abb.  159). 

&  Premium  inanranoe  note.— The  maker  of  a  promissory  note  giyen  to  an 
faisorance  company  for  premiums,  may  set  off  agahist  such  note,  eyen  if  in  the 
hands  of  a  reoeiyer,  debts  due  him  from  the  corporation  {Berry  y.  Brett,  6 
BoBW.  627 ;  see  Lawrence  y.  Neleon,  21  N.  Y.  158). 

d.  Pzlnoipal  and  anrety. — In  an  action  against  a  surety,  he  cannot  ayail  him- 
self of  a  claim  in  f^yor  of  his  principal  against  the  plaintiff  by  way  of  counter- 
claim {La  Farge  y.  Eaieey,  4  Abb.  397 ;  contra,  NeweU  y.  ScUmone,  22  Barb.  647) :  un- 
less perhaps  where  the  principal  is  insolyent  {East  IHv.  B'k  y.  Rogers,  7  Bosw.  498). 

A  Vendor  and  puroliaaer.~-In  an  action  on  contract  for  goods  sold,  de- 
fendant may,  without  leaye  of  the  court,  set  up  by  way  of  counter-claim  a 
judgment  recoyered  by  him  against  the  plaintiff,  notwithstanding  the  prohi- 
bition against  suing  on  a  judgment  without  leaye  of  the  court  {Wdte  y.  EHenr 
ikaw,  8  Bosw.  625 ;  Olark  y.  Story,  29  Barb.  295). 

/.  The  plaintiff,  "  A,''  sued  on  a  note  for  $100.  Defendant,  '*  B,'*  answered 
that  the  note  was  giyen  for  the  price  of  a  horse  sold  by  plaintiff,  "  A,"  to  him, 
which  plaintiff,  "  A,"  warranted  sound,  a  breach  of  the  warranty  and  damages 
to  the  amount  of  $100.  Afterwards,  and  pending  the  suit  on  the  note,  the  de- 
fendant, *'  B,'*  sued  the  plaintiff,  "  A,*'  for  said  breach  of  warranty,  and  recoy- 
ered Judgment  for  $100.  Held,  that  the  plaintiff,  "  A,"  was  entitled,  on  this 
state  of  mcts,  to  an  order  striking  out  B.'s  answer  and  for  judgment  on  the 
note,  although  he  had  appealed  from  the  judgment  obtained  by  B.  in  the  ac- 
tion for  the  Dreach  of  warranty  {Hdrrii  y.  Hammond,  18  How.  128 ;  see  WUtsie 
y.  Ifortham,  8  Bosw.  162). 

a.  An  accommodation  indorser  of  a  bill  or  note  giyen  for  the  price  of  goods 
sold,  cannot  set  up  as  a  defence  or  counter-claim  a  breach  of  a  warranty  on 
the  sale  of  the  goods  {GiUeapie  y.  Torrance,  7  Abb.  462). 

h.  In  Lemon  y.  TniU  (13  How.  248 ;  affirmed  in  court  of  appeals ;  see  16 
How.  576,  note),  an  action  for  ^oods  sold,  an  answer  setting  up  a  breach  of 
warranty  as  to  the  quality  of  me  goods,  and  claiming  to  recoup  to  that  extent, 
was  held  to  constitute  a  counter-claim  (see  Warren  y.  Vaik  Pelt,  4  E.  D.  Smith, 
90^  In  a  subsequent  case,  an  action  on  a  promissory  note,  the  defendant  an- 
swered tbAi  the  note  was  made  by  him,  and  deliyered  to  the  plaintiff  in  pay- 
ment for  goods  sold  him  [defendant]  by  the  plaintiff,  with  a  warranty  of  Uieir 
quality,  that  the  goods  were  not  of  the  quality  warranted,  and  claimed  dam- 
ages mr  the  breach  of  such  warranty ;  held  that  such  a  defence  was  not  a 
counter-claim  (Nichols  y.  Boerum,  6  Abb.  291).  [This,  although  a  decision  at 
special  term,  was  said  to  embody  tfie  yiews  of  all  the  Judges  of  the  first  dis- 
trict It  was  decided  on  the  authority  of  Vassear  y.  Livingston  (8  Keman, 
248).  It  is  respectihlly  submitted  that  the  court  oyerlooked  the  fhct,  that  the 
reason  for  holding  the  answer  in  Vassear  y.  Livingston  to  be  a  defence  not  con- 
stituting a  counter-claim,  was  that  the  action  was  by  the  assignee  of  the  cause 
of  action.  If  Uie  action  had  been  by  the  plaintiff's  assignor,  the  answer  would 
naye  constituted  a  counter-claim,  but  of  course  Vassear,  by  becoming  assiniee, 
did  not  incur  a  liability  to  Liyingston,  nor  did  he  by  bringing  suit  render  him- 
self Uable  to  an  action  by  Liyingston,  and  therefore  not  subject  to  a  counter- 
daim,  although  liable  to  be  defeated  by  Liyingston's  setting  up  as  a  dtfenec 
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mfttten  which  he  mieht  haye  used  as  a  coonter-daim  agidnst  the  claim  hi  the 
hands  of  the  plainti^  assignor.] 

a.  In  an  action  to  recover  the  price  of  goods  sold,  a  counter-claim  of  a  loes 
sustained  by  the  defendant  upon  a  quantity  of  pork  previously  sold  them  by 
the  plaintins,  as  inspected,  sour  mess-pork  of  good  quality,  which  turned  out 
to  be  of  bad  quality,  and  tainted  and  rotten,  was  on  demurrer  held  bad  {Ber* 
deU  y.  Johnson,  18  Barb.  559). 

i.  Duplicity. — This  section  is  a  statutoir  prohibition  against  duplicity 
{Boyce  v.  Brown,  7  Barb.  87).  But  a  defence  is  not  double  because  it  denies 
two  allegations  of  the  complaint,  both  of  which  are  necessary  to  make  a  cause 
of  action  {Oiu  v.  Boas,  8  How.  103) ;  and  probably  this  section  does  not  apply 
to  defences  consisting  of  mere  denials,  (id.)  Where  th^  answer  first  denied 
each  and  every  allegation  in  the  complaint,  and  then,  in  successive  para- 
graphs, separately  numbered,  admitted  in  terms  many  averments  of  the  com- 
plaint. Plaintiff  moved  to  strike  out  as  folse  either  the  general  denial  or  the 
admissions ;  held,  there  was  no  propriety  in  permitting  two  statements  in  a 
pleading  in  direct  conflict  with  each  other,  and  ordered  that  the  general  de- 
nial be  struck  out,  unless  the  defendants  withdrew  the  paragraphs  containing 
the  admissions  {WUlett  y.  Metrop.  Ins.  Co.,  2  Bosw.  679).  A  general  and  a  spe- 
cific denial  are  not  permitted  to  the  same  part  of  a  complaint ;  but  an  answer 
may  specifically  deny  one  part  and  generally  deny  the  remainder  (Blake  v. 
Mdred,  18  How.  240) ;  and  a  defendant  may  make  one  defence  to  one  part  of  a 
cause  of  action,  and  another  defence  to  another  part  of  the  same  cause  of  ac- 
tion \Lon0Wor(hy  y.  Knapp^  4  Abb.  115). 

e.  Each  defence  must  be  complete  within  itsell — The  separate  defences 
deparately  stated,  take  the  place  of  separate  pleas  {CM  v.  Frazee,  4  How.  418 ; 
8  Code  ftep.  48).  Each  defence  or  counter-claim  is  to  be  regarded  as  if  it  stood 
alone  (8w^  v.  Kingday,  24  Barb.  541 ;  Earner  v.  McFarUn,  4  Denio,  511 ;  Neuh 
ion  y.  Hdfred,  1  New  ft.  Cas.  137 ;  Ayree  v.  OrmU,  18  Barb.  264),  and  was  the 
eole  defence  (TvoerrUow  v.  Askey,  1  Horn  &  Hurl.  178 ;  Fischer  y.  Aide,  id,  168), 
and  should  be  complete  in  itself,  without  reference  to  others  {Spencer  v.  Bab- 
cock,  22  Barb.  835 ;  Bridge  v.  PUyeon,  5  Sand.  210 ;  BneUdr  v.  Fitch,  8  E.  D. 
Smith,  889 ;  LooseyY.  Oreer,  4  Bosw.  892 ;  Zenia  Branch  Bank  v.  Lee,  2  Bosw. 
694;  7  Abb.  887 ;  Benedict  v.  Seymour,  6  How.  298),  and  be  an  answer  to  the 
cause  of  action  to  which  it  is  addressed  {Brown  v.  Ryckman,  12  How.  314; 
Kneedler  v.  Sternberg,  10  m^.  68 ;  8  tef.  242 ;  4  Sand.  210).  A  defence  cannot  be 
made  out  nor  defeated  by  connecting  two  or  more  separate  defences  togetiier, 
more  than  it  could  formerly  by  connecting  together  two  or  more  special  pleas 
{Spencer  v.  Babcock,  mpra ;  AyrauU  v.  Ohamberlain,  83  Barb.  ^7 ;  Bitchie  v. 
Oarriaon,  10  Abb.  246  and  note ;  Landau  v.  Letfy,  1  Abb.  376 ;  Sinclair  v.  Fiich, 
:8  E.  D.  Smith,  677 ;  and  see  note  to  §  168,  posC),  '  Semble,  a  defendant,  to  avoid 
repetition,  may  aver  once  certain  facts  alike  applicable  to  several  defences, 
and,  having  averred  them  in  one  defence  or  by  way  of  introduction  to  all, 
may  refer  to  them  iif  any  other  defence  or  subsequently,  intelligibly  and  dis- 
tinctly so  as  by  reference  to  clearly  include  them  in  each  {Xenia  Branch  Bank 
F.  Lee,  7  Abb.  387 ;  2  Bosw.  .694 ;  and  see  Ayree  v.  CadU,  18  Barb.  261 ;  Sinclair 
y.  Fitch,  8  E.  D.  Smith,  677).  Where  there  are  several  defences,  an  admission 
miplied  by  not  denying  in  one  defence  is  not  available  to  the  plaintiff  in  re- 
spect of  another  defence  not  containing  any  such  admission,  in  the  same  an- 
swer {SiDifl  v.  KingOey,  24  Barb.  541 ;  Ayres  v.  GoviU,  18  id,  264). 

d  Where  in  one  defence  the  note  sued  on  is  described  or  mentioned,  a  refer- 
ence in  a  subsequent  defence  to  the  aaid  note  sufficiently  points  out  the  note  io 
suit  {Wmicmt  v.  Bkhmond,  9  How.  523). 

e.  Several  defencec^  how  stated.— i^xfiA  dtfenee  muei  oe  9eparately  stated 
4ind  plainly  numbered  (Rule  Id^'-No  formBl  commencement  or  conclusion  is 
required  to  mark  each  separate  defence  {Bridge  v.  Payson,  5  Sand.  210) ;  and  it 
has  been  said,  there  is  only  '*  one  safe  rule  in  stating  actions  or  defences,  and 
that  is  to  indicate  distinctly  by  fit  and  appropriate  words  where  each  state- 
ment of  a  cause  of  action  or  defence  commeaces,  and  where  it  concludes  {Lip- 
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pinooU  T.  Ooaekoiny  8  How.  242).  To  oommenoe  each  aeparate  defence  with 
the  words  **  And  ib»  defendant  further  sayB,'*  was  held  not  to  be  sufficient 
(id);  but  to  commence  with  the  words  **  And  for  a  fVirther  defence"  would  be 
sufficient  {Benedict  y.  Segfmour,  6  How.  298 ;  and  see  Rule  19,  Supreme  Courl, 
and  note). 

b.  What  defanoas  may  be  ptoaded  togetiier. — ^A  general  denial  and  in- 
fiuicy  {Matt  ▼.  Burnett,  2  £.  D.  Smith,  52) ;  a  general  deniid  and  a  release  {Ed- 
logg  Y.  Baker,  15  Abb.  287).  In  an  action  for  an  assault :  a  general  denial ;  9(m 
OMouU  demeene;  and  moOker  maniu  {Landna  v.  Parker,  9  How.  288).  To  an 
action  for  fidse  representations :  a  general  denial ;  and  that  the  alleged  re- 

Sresentations  were  true  {(His  y.  Boss,  8  id.  193^.  To  an  action  for  slander :  a 
enial  of  speaking  the  words ;  and  that  the  allied  words  were  true  (Buhler  y. 
WerUfetnrth,  11  BtLTh.  e^ ;  9  £Low.  2SSi  \  noOenbedc  y.  CTZenr,  9  How.  289 ;  Ormsbjf 
y.  Ihuf/Uus,  5  Duer,  665 ;  eontra,  by  Slosson,  J.  S.  C.  2  Abb.  407 ;  see  infrci).  To 
an  action  for  personal  property  (repleyin) :  a  denial  of  the  taking;  and  a  justi- 
fication of  the  taking  {^addey  y.  Ognum,  10  How.  44 ;  and  see  HeUebrarU  y. 
Booth,  7  Texas,  499);  a  denial  of  any  knowledge  or.  information  sufficient  to 
form  a  belieTas  to  the  plaintiff's  title;  and  a  claim  of  lien  on  the  iMX)perty  in 
suit  {Toumsend  y.  Piatt,  8  Abb.  827).  To  an  action  for  a  malicious  prosecution, 
a  general  denial  and  racts  to  constitute  a  probable  cause  {Ssmbk,  Badde  y. 
Buckgaber,  8  Duer,  684).  A  denial  of  the  amount  claimed,  an  admission  of  a 
certahi  amount  due,  and  a  tender  of  that  amount,  held  to  be  but  one  defence 
{Spefboer  y.  Tooker,  12  Abb.  858;  21  How.  838). 

a.  Under  the  former  practice,  the  defendant  might  plead  as  many  separate 
matters  as  he  should  thmk  necessary  to  his  defence,  subject  to  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea  he  would  abide,  in  cases  where 
he  should  plead  mcoosistent  pleas  (2  R  8.  352 ;  Graham^s  Pr.  244 ;  see,  how- 
eyer,  WtUdnson  y.  SmdU,  8  Dowl.  Pr.  Cas.  564).  But  there  is  no  provision  in 
the  code  which  allows  answers  [defences]  to  be  struck  out  on  the  specific 
ground  of  inconsistency  as  such  lOstrom  y.  BMy,  9  How.  59 ;  HoUenoeek  y. 
ViavD,  id.  290 ;  Smith  v.  Weds,  20  How.  158).  And  "*  when  the  court  assumes 
to  compel  the  defendant  to  elect  between  mconsistent  defences,  it  must  do  so 
on  the  ground  that,  firom  the  yery  nature  of  the  case,  it  is  impossible  that  the 
defendant  can  haye  two  such  defences.**  {Id,  Harris,  J.)  Defences  which  were 
not  inconsistent  under  the  former  practice,  should  not  be  considered  inconsis- 
tent under  the  present  system  of  pleading  {Lansing  y.  Parker,  9  How.  288). 
The  defendant  cannot  be  required,  as  a  condition  of  answering  new  matter,  to 
make  an  admission  wtiich  shall  preclude  him  fh)m  denjrin^  the  allegations  of 
the  complaint  on  the  trial  (Ketcham  y.  Zerega,  1  E.  D.  Smith,  553 ;  Brown  y. 
Byckman,  12  How.  817 ;  Hcilenbeck  y.  Clow,  9  ^.  290 ;  SlUes  y.  Cbmstock,  9  How. 
48 ;  Lansing  y.  Parker,  9  «2.  288 ;  HacMey  y.  Ognum,  10  ttf.  44 ;  MoU  y.  Burnett^ 
2  E.  D.  Smith,  52 ;  1  Code  Rep.  184).  "  He  should  neyer  be  required  to  elect 
between  a  denial  of  a  material  allegation  of  a  complaint  and  new  matter  con- 
stituting a. defence'*  (UoOtnbeek  y.  Clow,  supra).  The  distinction  between 
pleas  in  abatement  and  in  bar  is  abolished^  and  therefore  a  defence  of  defect 
of  parties  may  be  united  with  a  defence  on  the  merits  {Mayhew  y.  Robinson,  10 
How.  164 ;  ^^t  y.  TiMe,  id.  40 ;  affirmed  4  Eeman,  465;  Bridge  y.  Payson„ 
5  Sand.  210 ;  Gardner  y.  Clark^  21  N.  Y.  399,  reyersing  6  How.  449).  The 
authorities  the  other  way  are  J^tone  y.  Miller, 1  Barb.  368 ;  King  y.  VanderbiU^ 
7  id.  385 ;  BuOdrk  y.  Boberts,  14  id.  61 ;  and  a  dictum,  Zabriskie  y.  Smith,  8 
Keman,  337. 

h.  What  dafiBnoea  may  not  be  pleaded  together. — To  an  action  aeainsl 
a  carrier  by  water,  (1)  a  deniid  of  being  the  owner  of  the  vessel ;  (2)  a  denial 
that  the  property  was  delivered  to  him  {Arnold  v.  IHmond,  4  Sand.  664).  To 
an  action  for  an  assault,  a  general  denial  and  son  assault  demesne  {Schneider  y. 
SchuUi,  4  Sand.  664 ;  Boe  v.  Sogers,  8  How.  856)  [probably  the  preceding  cases 
would  be  decided  otherwise  at  this  day] ;  a  general  denial  and  a  tender  (£§»> 
ingttan  y.  BarriM^^  SL  D.  Smith,  197). 
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151.  Demmmr  and  answer. 
Hie  defendant  may  demur  to  one  or  more  of  eeveral  cansos 
of  action  stated  in  the  complaint,  and  answer  the  residae. 

(k  Where  a  defendant  demurs  and  answers  to  the  same  cause  of  action,  or  to 
the  whole  of  a  comphdnt,  the  p^intiff  cannot  treat  the  demumr  as  a  nullity, 
nor  move  for  judgm'tat ;  but  he  should  move  to  strike  out  the  answer  and  de- 
morrer,  or  that  the  defendant  elect  by  which  he  will  abide  {dpMman  v.  Weid&r, 
5  How.  5;  Baward  r.  Miduffan  StntthemRR  Oo,,  id.  306;  and  see  Clarkton 
,  T.  MUeheO,  8  E.  D.  Smith,  SM;  BoUon  v.  Oofdn&r.B  PaLre,  278;  Olaribe  y. 
PMp$,  6  Johna  Gh.  314;  Samud  v.  Atkinwn,  11  Ir.  Law.  R  (M) ;  and  note  to 
iection  148,  p.  356  0). 

§  152.  (Am'd  1851.)  JS^m  and  irrelevant  anewere  and  de- 
fences. 

Sham  and  irrelevant  answers  and  defences  may  be*  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  may  in  their 
discretion  impose. 

5.  This  section  "  confers  no  new  power,  but  is  dmply  declaratory  of  a  power 
the  courts  before  possessed  to  preyent  the  abuse  "  of  the  forms  of  pleading 
(Manvf,  B'k  cfBochealer  y.  HUchoock,  14  How.  406).* 

c  Sham  cuoswar. — There  is  a  disUncUon  between  h  false  answer  and  a  firfyo- 
lous  answer  (Hecker  y.  MitehsU,  5  Abb.  455 ;  ffvU  y.  Smitk,  8  How.  150 ;  DavU 
y.  JPotter^  4  How.  155 ;  3  Code  Rep.  90).  Again  it  is  said,  a  fisilse  answer,  not 
yerified,  is  a  sham  answer  (Stock  y.  CotUm,  3  £.  D.  Smith,  898).  The  essential 
element  of  a  sham  answer  is  its  folsitr  {I^iehoU  y.  J(me$,  6  How.  357;  Ostrom 
y.  ^MJfty,  9  id.  67;  Brown  y,  Jennison,  1  Code  Rep.  N.  8. 156 ;  Walker  y.  Hemtt, 
11  How.  808 ;  J9ua  y.  iSmi^,  8  tc2. 150).  It  may  be  good  in  form,  (/d)  Asham 
answer  is  one  that  Is  false  (Leaxsh  y.  Baynlan^  8  Abb.  1 ;  LUtiejohn  y.  Oredy^  33 
How.  845).  The  words  skam  and  foJM  applied  to  such  an  answer  are  synonym- 
ous {Th£  People  y.  MeOumber,  18  K  Y.  820).  It  was  held  in  a  number  of  cases 
that  an  answer  consisting  only  of  denials,  cannot  be  struck  out  as  sham,  whe- 
ther yerified  or  unyerified  (WMie  y.  Bennett,  7  How.  60 ;  Winm  y.  Sickles,  9  id. 
319;  LivingeionY,  Finkk,  8  id,  485;  Benedicts.  Tanner,  10  id,  455;  StOesY, 
Comstock,  9  id.  48;  Grant  y.  P&ieer,  13  m2.  500 ;  OoedeU y.  Bobineon,  1  Abb.  116; 
Farmers  <§  Mechanic's  Bk.  y.  SmiOi,  15  How.  839 ;  Qrey  y.  Bsader,  id.  871 ; 
CkmM y.  Bvshnea,  14  Barb.  ^5;  7  How.  17 ;  Mier  y.  CwrUedge,  8  Barb.  75 ;  3 
Code  Rep.  135 ;  Mussina  y.  StUlman,  18  Abb.  98 ;  Sherman  y.  Bushnell,  7  How. 
171;  DamsY.  Potter,  4id.  155;  3  Code  Rep.  99;  OregoryY,  Wright,  11  Abb. 
418).  It  is  now  howeyer  settled  that  when  an  answer  or  defence,  although 
yenfied  and  consisting  of  a  denial  only,  is  sham  or  fiedse,  it  will  be*struc]£  out 
{The  People  y.  McOumber,  18  N.  Y.  816 :  15  How.  186 ;  CorheU  y.  ^/w  18  Abb. 
65;  EUzabethport  Manvfac  Co.  y.  Campbdl,  18  Abb.  86;  Lawrence  y.  Derbn,  34 
How.  184 ;  BuUerfield  y.  McGomber,  33  How.  150 ;  Strwoer  y.  Ocean  Ins.  Co.,  3 
Hilton,  475 ;  9  Abb.  38 ;  iMnd  y.  Seaman's  Saving^  Bk.,  87  Barb.  139 ;  38  How. 
358;  ButterfletdY.  McComber,  33  How.  150;  ConkUnY.  Vanderroort,  7  How. 
488 ;  Mier  y.  Cartiedge,  4  How.  115).  Btm  the  eeneral  torm  in  the  first  district 
reibsed  to  strike  out  a  general  denial  as  &lse  {Mussina  y.  StiUman  18  Abb.  98). 
An  answer  which  is  so  framed  that  it  does  not  set  up  a  yalid  defence,  but 
which  states  fl&cts  that  may,  by  beiuff  properly  ayerred,  constitute  a  defence, 
will  not  be  struck  out  as  sham,  irreieyant,  or  ftiyolous  {Alfred  y.  Waikins,  1 
Code  Rep.  K  S.  848 ;  8truf)er  y.  Ocean  Ins,  Co.,  3  Hilton,  475 ;  9  Abb.  33 ; 
but  it  may  be  demurred  to.  {Id) 

d.  To  a  complaint  on  a  promissory  note,  remote  indorsees  against  maker,  the 
defendant  answering  that  the  noto  was  made  without  consideration  therefor 
was  obtained  from  him  by  ihiud  of  A.  B.  &  C,  and  alleging  **  upon  informa- 
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tioB  and  belief"  thttt  plaintiflb  gave  no  yalne  for  the  note,  and  *'  are  not  h(»u^ 
jute  holdera  thereof."  The  plaintiffii»  on  an  affldayit  that  thev  were  the  hona^ 
fide  holders  of  the  note  for  a  yaluable  consideration,  paid  m  cash  upon  the 
matority  of  the  note,  and  without  notice  of  the  want  of  consideration  or  fraud 
alleged  in  the  answer,  and  stating  admissions  and  promises  to  pay  by  the  de- 
fendant,— moved  to  strike  out  the  answer  as  sham.  The  defendant  did  not 
fhlly  deny  the  allegations  in  the  plaintifTs  affilayits.  The  motion  was  denied. 
The  court  said  the  answer  was  not  shown  to  be  untrue,  but  the  plaintiirs  affl- 
dayits  stated  Ikcts  which  avoided  the  answer  {Wirgman  y.  JSSsfts,  6  Abb.  17). 

a.  In  an  action  by  an  indorsee  against  the  defendant  as  maker  of  the 
promissory  notes,  the  subjects  of  the  action,  the  complaint  alleged  the  making 
of  the  notes,  that  the  plamtiff  was  "  the  lawful  owner  and  holder  cf  the  notes. 
The  answer  denied  that  the  plaintiff  was  "  the  laiufful  oumer  and  holder  of  tha 
notee^  &c :  and  was  struck  out  as  sham  {Sedey  y.  EngeU^  17  Barb.  680>  So  in 
CkUiin  y.  Gunter  (1  Duer.  266),  one  of  the  defences  consisted  of  a  denial  that 
the  plaintiff  was  ike  lawml  owner  and  holder  of  the  note  sued  on,  and  that  the 
defendant  was  indebted  to  him  thereon  in  the  sum  claimed  to  be  due,  or  in 
any  sum  whatever ;  and  in  reference  to  this  the  court  say,  "  We  are  in  the 
constant  habit  of  striking  out  such  a  denial  as  irrelevant  and  frivolous ;"  and 
to  the  same  effect  in  WUherapoon  y.  Van  Doler  (15  How.  266).  An  answer, 
verified,  which  alleged — as  to  the  averment  in  the  complaint  that  the  plaintiff 
is  the  lawful  holder  and  owner  of  said  promissory  note,  and  that  the  defendant 

is  indebted  to  him  thereon  in  the  sum  of  | and  interest — the  defendant 

has  no  knowledge  or  hiformation  sufficient  to  form  a  belief  and  can  therefore 
ndther  admit  nor  deny  the  same — ^was  struck  out  as  sham  (Fleury  v.  Roger ^  0 
How.  215 ;  FUmmer  v.  KUne^  id.  216 ;  Fleury  v.  Brown,  id.  217). 

5.  In  an  action  on  a  promissory  note  against  indorsee,  the  answer  denied 
any  knowledge  &c.  of  presentment  and  notice  of  non-payment,  the  plaintiff 
moved  to  stnke  out  the  answer  as  false  on  affidavit  of  the  notary  of  present- 
ment and  notice  of  non-payment.  The  defendant  made  an  affidavit  that  his 
answer  was  put  in  in  good  faith  and  that  it  was  true  to  the  best  of  his  knowl- 
edge and  belief,  but  stated  no  &cts  warranting  such  belief,  the  motion  was  de- 
nied (BaOey  v.  Lam,  13  Abb.  854). 

e.  In  an  action  on  a  promissory  note  the  complaint  all^d  that  plaintiff 
was  the  holder  and  owner  of  the  note,  and  the  answer  denied  that  allega- 
tion, on  motion  to  strike  out  the  answer  as  sham  it  appeared  that  plaintiff  held 
the  notes  as  assignee  for  the  benefit  of  creditors  and  the  motion  was  granted 
(BuMerfidd  v.  McOomher,  22  How.  150). 

d.  In  an  action  for  fUse  imprisonment,  an  answer  denying  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  allegation  that  defendants 
caused  to  be  issued  the  writ  on  which  the  plaintiff  was  arrested  was  struck  out 
as  sham  {Lawrence  v.  Derby,  15  Abb.  846,  rwte  ;  24  How.  184). 

«.  In  an  action  on  a  promissory  note,  a  defence  of  an  agreement  contem- 
poraneous with  the  making  of  the  note,  to  renew  the  note  at  maturity  is 
frivolous  (Bailey  v.  Lane,  at  General  Term^  18  Abb.  859 ;  at  Bpecial  Term,  21 
How.  475) ;  and  may  be  struck  out  on  motion  (id,) ;  and  see  Shoe  d  Leather  Bk 
Y.  Ckmp,  21  How.  M3). 

/.  A  defence  of  usury  stricken  out  as  sham  it  appearing  that  the  alleged  ex- 
cess of  interest  was  taken  by  a  mistake  (Bailey  y.  iMne,  21  How.  475 ;  and  at 
General  Term,  18  Abb.  854). 

a.  An  answer  denying  knowledge  of  a  Judgment  in  an  action  in  which 
the  defendant  appeared  struck  out  as  sham  and  fidse  (Beebe  y.  Marvin,  17  Abb. 
194). 

g.  Where  an  answer  states  a  sufficient  defence  on  the  knowledge  of  the  d» 
fendant,  it  would  be  unsafe  to  strike  it  out  as  sham  (Miller  v.  Httghee,  21  How. 
443 ;  18  Abb.  98  n^). 

A.  Where  a  defendant  applies  on  notice  for  leave  to  put  in  an  amended  an- 
swer and  serves  with  his  motion  papers  a  copy  of  his  proposed  answer  as 
amended,  no  objection  being  made  that  the  proposed  answer  was  sham  or  fisdse, 
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kaye  ww  giyen  him  to  serve  sadi  amended  answer,  held  that  the  plaintiff 
could  not  afterwards  haye  it  struck  out  as  fiilse  {Mtudna  y.  SUknan^  18  Abb. 


An  answer  denying  a  material  allegation  in  the  complaint  may  be  stricken 
oat  as  sham  (The  Bb^  y.  McChimber,  18  N.  T.  815). 

h.  Irrelevant  Pleading. — A  pleading  is  irrelevant,  which  has  no  substantial 
relation  to  the  controversy  between  the  parties  to  the  action.  A  general  de- 
nial by  one  party  of  a  material  allegation  of  his  opponent,  cannot  be  consid- 
ered as  irrelevant ;  although  it  may  be  informal,  or  even  unavailable,  by  reason 
of  some  statutory  restriction  {Seacard  v.  MiOoTy  6  How.  818).  Irrelevancy  com- 
prehends both  prolixity  or  needless  details  of  material  matter  and  also  matter 
out  of  which  no  cause  of  action  or  defence  could  arise  between  the  parties 
{Lee  Bank  v.  Eitehinff,  11  Abb.  485 ;  Struwr  y.  Ocean  Ins,  Co.,  2  Hilton,  476 ; 
9  Abb.  28).  An  answer  should  be  palpably  irrelevant  to  warrant  its  being 
stricken  out  {LUO^ohn  v.  Oreeley,  22  How.  845 ;  18  Abb.  811) ;  if  not  palpably 
irrelevant  the  plaintiff  should  demur  (id. ;  Struter  v.  Ocean  Ins.  Go.y  9  Abb. 
28 ;  2  Hilton,  475 ;  see  however  Lee  Bank  y  KUeMnff,  11  Abb.  489).  Where  the 
complaint  for  goods  sold  and  delivered  and  for  labor  alleged  that  said  goods 
were  sold  and  delivered  at  the  times,  and  were  of  the  value  therein  speofied, 
and  also  alleged  that  the  labor  was  performed  at  the  time,  and  was  of  the  value 
therein  specined  and  the  answer  denied  that  the  goods  were  sold  Ssc  at  the 
time,  ana  were  of  the  value  specified  and  made  a  like  denial  as  to  the  labor, 
held  that  the  denial  of  the  time  was  immaterial  but  that  the  denial  of  the  value 
raised  a  material  issue  (Gregory  y.  Wright^  11  Abb^  410).  To  determine 
whether  statements  in  an  answer  ve  relevant  or  not.  is  to  enquire  if  they  tend 
to  constitute  a  defence,  if  they  do,  they  are  not  irrelevant  (Davan  v.  Dinsmore, 
88  Barb.  86).  The  power  to  strike  out  irrelevant  defences  includes  irrelevant 
matter  pleaded  In  mitigation  of  damages  in  an  action  for  libel  or  slander  (Herr 
y.  Bamherg^  10  How.  lS8).  To  a  complaint  for  use  and  occupation,  an  answer 
which,  without  denvinr  any  fact  stated  in  the  complaint,  merely  alleged^ 
**  The  defendant  denies  Uiat  the  plaintiff  is  entitled  to  the  sum  of  money  de- 
manded in  this  action,  or  any  part  thereof,"  was  struck  out  on  motion,  the 
report  does  not  state  on  what  ground :  it  is  presumed,  as  irrelevant  (Drake  y. 
Cockcroft,  10  How.  887 ;  1  Abb.  208 ;  4  R  D.  Smith,  84).  New  matter  which 
is  palpably  no  defence,  either  total  or  partial,  nor  a  counter-claim,  may  be 
struck  out  as  irrelevant  (KurU  v.  McChtwe^  5  Duer,  660). 

0.  In  an  action  bj  the  holder,  against  the  first  indorser  of  a  note,  the  answer 
alleged  that  plaintiff  was  not  the  real  party  in  interest,  nor  the  owner  of  the 
note.  That  it  belonged  to  one  R.  the  second  indorser,  who  at  the  time  he 
owned  it  was  indebted  to  the  maker,  and  that  the  maker  had  notified  defend- 
ant not  to  pay  the  note,  held  that  said  answer,  except  that  part  which  alleged 
that  plaintiff  was  not  the  real  party  in  interest  nor  the  owner  of  the  note,  was 
irrelevant  (Arrangois  v.  Frazer^  2  Hilton,  244 ;  and  see  Tamisier  y.  Cassard^  17 
Abb.  187). 

d  Motion  to  strike  out — ^An  entire  answer  or  an  entire  defence,  may  bo 
struck  out  under  this  section ;  but  not  a  part  of  a  defence  (SU^ck  v.  Cotton^  2 
E.  D.  Smith,  898 ;  Bea  v.  Ogden,  18  Abb.  98  note ;  LitOmchn  v.  Qredey,  18 
Abb.  811).  But  in  the  case  of  a  joint  answer  it  may  be  adjudged  sham  as  to 
some  defendants,  and  valid  as  to  the  others  (BurraU  v.  Boteen^  21  How.  878). 
The  riglit  to  demur  to  an  answer,  and  to  move  to  strike  it  out  as  irrelevant, 
are  not  optional  with  the  plaintiff;  where  the  irrelevancy  of  an  answer  or  de- 
fence is  not  palpable,  the  plaintiff  should  demur  (LOU^ohn  v.  Oredey^  18  Abb. 
811  -,  22  How.  845).  The  power  to  strike  out  should  be  cautiously  exerciseci 
{The  PwpU  V.  McCumber,  15  How.  186 ;  18  K  Y.  825 ;  Wd>b  v.  Van  Zandt,  16 
Abb.'  190 ;  Manuf,  BTk,  of  Eoehester  v.  BUeheoek,  14  How.  406).  Semite,  that 
on  a  motion  to  strike  out  an  answer  as  false,  it  must  be  shown  afiirmatively 
by  atlldavit,  other  than  the  verification  of  the  complaint  in  the  ordinary  form, 
that  the  answer  is  false  ( White  v.  Bennett,  7  How.  59 ;  KeRogg  v.  Baker,  15  Abb. 
287).  Sembte,  that  an  averment  hi  the  complaint  being  absolute,  and  supported 
by  an  oath  of  positive  knowledge,  smd  that  in  the  answer  being  merely  on 
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infonnAtion  snffldent  to  form  a  belief,  the  defendant  is  bonnd,  on  a  motion  to 
Bet  aside  the  answer  as  sham,  to  support  it  by  the  oath  of  a  party  having 
knowledge,  that  is,  it  is  a  case  where  the  defendant  is  bound  to  seek  fo 
knowledge  (The  Ptoople  v.  McOumber,  16  How.  186 ;  18  K  Y.  816). 

a.  Slight  drcmnstanoes  indicating  good  faith,  are  sufficient  to  prevent  a  de 
fence  bemg  struck  out  as  sbam  (Munn  v.  Bamum^  1  Abb.  281 ;  12  How.  563). 
And  the  truth  or  fUsity  of  a  pleading  will  not  usually  be  tried  on  a  motion^ 
when  it  is  positively  sworn  to  be  true  (Oa&in  v.  MeGroarty,  1  Code  Rep.  N. 
8.  291 ;  MUn  v.  Fom,  4  Band.  660).  On  a  motion  to  strike  out  a  pleading  as 
sham,  the  pleader  is  not  obliged  to  disprove  the  allegations  of  the  affidavit  of 
the  moving  party  respecting  matters  not  presumed  to  be  within  the  pleader's 
knowledge,  even  though  the  matters  are  such  as  if  proved  will  avoid  the  de- 
fence set  up  ( Wirgnum  v.  Hicks^  6  Abb.  17).  Where  the  motion  is  not  opposed,  , 
or  is  not  met  by  affidavit,  showing  that  the  answer  or  defence  was  put  in  in 
good  &ith,  together  with  an  affidavit  of  merits,  it  should  be  granted.  But 
where  the  deiendant,  by  affidavit,  substantially  reaffirms  the  truth  of  his  an- 
swer, and  makes  an  affidavit  of  merits,  the  answer  should  stand  (Farmers  db 
MeeharUetf  B'h.  cf  Bochetter  v.  Smith,  15  How.  829 ;  The  PtopU  v.  McGumb^r, 
18  N.  Y.  825).  And  where  the  allegations  of  the  answer,  or  the  affidavit  in 
support  of  it  are  on  information  and  belief,  it  should  state  the  source  of  in- 
formation and  grounds  of  belief  (CM^ft  v.  Eno^  13  Abb.  67 ;  and  see  Miller  y. 
Hughee,  18  Abb.  98  note ;  21  How.  442). 

&  A  plaintiff  may  in  one  motion  ask  (1)  to  stride  out  defences  as  sham  and 
irrelevant,  (2)  for  Judgment  on  a  demurrer  as  frivolous,  (8)  to  strike  out  irre- 
levant and  redundant  matter,  and  (4)  to  have  the  allegations  made  definite 
and  certain  (The  People  v.  MeCumber,  16  How.  186 ;  18  K.  Y.  815). 

0.  Where  the  motion  is  to  strike  out  several  defences  as  sham  and  frivolous, 
the  notice  of  motion,  need  not  necessarily,  but  should  properly,  specify  which 
defence  is  alleged  to  be  sham,  and  which  frivolous  (Bcdhy  y.  Lane^  18  Abb. 
864). 

d  Pending  a  motion  to  strike  out  a  defence  as  sham,  it  is  irregular  to  move 
to  strike  out  the  same  defence,  on  the  ground  that  defendant  has  not  complied 
with  an  order  requiring  him  to  make  said  defence  more  definite  and  c^tain 
(KeOogg  v.  BcJcer,  15  Abb.  286). 

e.  Where  a  defendant  applied  for  leave  to  serve  an  amended  answer,  ana 
upon  the  motion  served  a  copy  of  his  proposed  answer  to  which  no  objection 
was  made,  held  that  the  plaintiff  was  precluded  from  afterwards  moving  to 
strike  it  out  as  fklse  (Mueeina  y.  SUUmaUy  18  Abb.  93). 

/.  It  is  no  sufficient  objection  to  a  motion  to  strike  out  an  answer  as  sham 
that  the  plaintiff  has  obtained  an  order  for  time  to  reply  (MUn  v.  Vose,  4  Sand. 
660) ;  or  has  given  notice  of  trial  (Beebe  v.  Marvin,  17  Abb.  194). 

'  g.  Where  a  motion  to  strike  out  an  answer  as  sham  and  irrelevant  is  denied, 
on  the  ground  that  it  is  neither,  but  the  answer  is  insufficient  on  other  grounds, 
the  plamtiff  vrill  be  allowed  to  demur,  although  the  time  for  serving  a  demur- 
rer may  have  expired  (Seward  v.  MtUer,  6  How.  812),  unless  the  pleading  be 
so  utterly  frivolous  that  the  party  ought  not  to  be  put  to  a  demurrer  (Mun  r 
Vaee,  4  Sand.  660.)  ^ 

h.  After  an  order  has  been  made  to  strike  out  an  answer  as  sham  and  irrele- 
vant, the  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  an- 
swer had  been  put  in  (Aymar  v.  Chaee,  1  Code  Rep.  K.  8. 141).  There  is  no  an- 
swer in  the  case  to  be  amended  after  an  order  has  been  made  to  strike  it  out, 
and  consequently  the  defendant  has  no  right  to  amend,  although  he  may  ap- 
ply for  leave  to  put  in  a  new  answer ;  or  such  leave  may  be  reserved  in  the 
oraer  striking  out  the  former  answer  (BttrraU  v.  Bowen,  21  How.  878). 

i  No  appeal  lies  to  the  court  of  appeals  from  an  order  striking  out  an  an* 
jwer  as  sham  or  in^elevant  (Briggt  y.  Bergen^  28  N.  Y.  162). 
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Ohapteb  rv. 

2%e  JReply. 

BaoaaaVSi.   Reply,  demurrer  to  aofirer. 

161    Motion  for  jndgnMnt  np<m  amwer. 
166.   Denuirrer  to  replj* 

§  168.  [181.]  (Am'd  1849, 1861, 1852, 1866, 1867,  I860,)  Be^ 
ply.    Demurrer  to  aneioer. 

When  the  answer  contains  new  matter  constitnting  a  coun- 
ter-claim, the  plaintiff  maj,  within  twenty  days,  reply  to  such 
new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  him,  or  any  knowledge  or  information  thereof 
gnfflcient  to  form  a  belief;  and  he  may  allege  in  ordinary  and 
concise  language,  without  repetition,  any  new  matter  not  incon- 
sistent with  the  complaint,  constitnting  a  defence  to  snch  new 
matter  in  the  answer ;  and  the  plaintiff  may  in  all  cases  demur 
to  an  answer  containing  new  matter,  where  upon  its  face  it  does 
not  constitute  a  counter-claim  or  defence ;  and  the  plaintiff 
may  demur  to  one  or  more  of  such  defences  or  counter-claims, 
and  reply  to  the  residue  of  the  counter-claims. 

And  in  other  cases,  when  an  answer  contains  new  matter, 
constituting  a  defence  by  way  of  avoidance,  the  court  may,  in 
its  discretion,  on  the  defendant's  motion,  require  a  reply  to  such 
new  matter  ;  and  in  that  case,  the  reply  shall  be  subject  to  the 
same  rules  as  a  reply  to  a  connter-claim. 

Ow  Reply.— Ko  reply  U  allowed  Tmlese  to  a  ooimter-claim,  and  a  reply  im 
properly  pleaded  will  oe  strack  outDn  motion  {D&cUn  y.  B&ntu^  22  How.  290). 
in  an  action  to  reooyer  posaeuum  of  a  chattel,  an  answer  which  merely  sets  up 
a  lien  upon  the  diattel,  and  claims  damages  for  the  taking  of  the  chattel  from 
him  in  the  action,  does  not  set  up  a  counter-claim,  and  no  reply  is  requisite 
(De  Leyer  y.  MkhaOs,  6  Abb.  203 ;  McKmne  y.  FarreO,  4  Bosw.  198). 

b,  A  statement  in  a  reply  that  the  plaintiff  denies  all  those  alleffations  which 
are  contuned  within  certain  specified  folios,  is  good  as  a  general  denial  (Oauetl 
T.  Crocker^  9  Abb.  89). 

«L  Where  a  plaintBf  elects  to  reply,  he  cannot  answer  an  objection  to  its 
regularity,  by  saying  lie  was  not  bound  to  reply  (Eo9ooe  y.  Mcmon^  7  How. 
121). 

d  New  Anrignment.— A  new  assignment  is  not  allowable  or  requisite  In 
the  present  system  of  pleading  {Stewart  y.  TToOm,  80  Barb.  844). 

e.  Reply  to  amended  answer. — Where  an  answer  and  demurrer  on  one 
paper— the  demurrer  immediately  following  the  answer— were  seryed,  and  a 
reply  seryed  to  the  answer,  and  Uie  demurrer  noticed  for  argument ;  but  be- 
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IbFe  the  expiration  of  the  twenty  days  from  the  Bervice  of  the  reply  what  pur- 
ported to  hie  an  amended  answer  was  served,  it  was  an  exact  copy  of  the  ori^ 
mal,  except  the  demnrrer,  which  was  left  out,— held  that  the  plamtiff  was  not 
bound  to  reply  to  the  amended  answer.  The  reply  already  served  was  suffic- 
ient—the answer  in  &ct  was  not  amended  (HaiMrd  y.  Mt^Saan  Ins.  Co.,  8  Code 
Bep.  215). 

a.  Amendmant  by  adcSngaRjsply.— Where  a  complaint  and  answer  formed 
an  issue  of  law  whidh  did  not  bring  up  the  merits,  the  plaintiff's  attorney  al- 
leged that  through  mistake  he  omitted  to  reply,  he  was  allowed  to  reply,  (on 
terms),  after  the  cause  had  been  heard  by  a  referee  {Merritt  y.  Sloewm,  1  Code 
Bep.  68).  Where  a  plaintiff  had  leave  to  reply  on  payment  of  $10  costs,  and 
instead  of  serving  a  reply  and  pa^ng  the  costs  he  noticed  the  cause  for  trial  at 
the  circuit,  held,  on  motion  for  judgment  for  want  of  a  reply,  that  the  plain- 
tiff, on  payment  of  the  costs  of  the  circuit,  the  $10  previously  ordered  to  be 
paid,  and  $10  costs  of  that  motion,  might  serve  a  reply  within  three  days 
{Monieearbdle  y.  Mundd,  16  How.  141). 

5.  Coonter-^lalm  in  reply.— A  question  has  arisen  whether  or  not,  where  a 
counter-claim  is  set  up  in  the  answer,  it  maybe  met  by  a  counter-claim  in  the 
reply.  That  it  may,  see  MiOer  y.  Zmml  (9  How.  S56) ;  that  it  may  not,  see 
8tewaH  v.  Traois  (10  id.  148  ;  and  see  HudnaRr.  Scott,  2  Ala.  569 ;  Alrich  y. 
Bmyer,  4  Watts  &  S.  10 ;  2  Parsons  on  Contracts,  247,  note  e).  [We  think  not 
There  is  no  authori^  for  it  in  the  code ;  and  since  the  code,  parties  must  find 
their  authority  for  pleading  in  the  code,  and  it  is  irregular  to  put  in  pleadings 
not  authorized  by  tiie  code  (Whiter.  Joy,  8  Eeman,  M).] 

e.  1>emnxTer  to  AninRrer. — A  demurrer  does  not  lie  to  an  answer  which 
sets  up  no  new  matter,  but  merely  denies  the  allegations  of  the  complaint 
{SmStk  y.  Oreening,  2  Sand.  702 ;  Ketcham  v.  Zerega,  1  R  D.  Smith,  557 ; 
ThomoB  y.  Harrop,  7  How.  57 ;  People  v.  Barker,  8  td  261 ;  BeOay  v.  Thmnat^ 
11  id  266 ;  Land  v.  Seaman's  Sav'gs  Rk,  87  Barb.  129 ;  23  How.  258 ;  Bice  v. 
O  Conner,  10  Abb.  362).  The  case  of  Hopkins  v.  EwreU,  6  How.  159,  to  the  con- 
tary,  is  in  effect  overruled.  Irrelevancy,  redundancy,  or  uncertainty  do  not 
ftunish  ground  for  a  demurrer  Keteham  v.  Zerega,  1  &.  D.  Smith  554  ;  BnUih  v. 
Greening  2  Sand.  702 ;  Watson  v.  Husson,  1  Duer,  242;  Bkihards  y.  Edick,  17 
Barb.  261 ;  23  K.  Y.  491).  An  answer  which  professes  to  set  up  new  matter 
as  a  defence  and  does  not  state  facts  which  constitute  a  defence,  may  be  de- 
murred to  for  insufficiency  {MerrUt  v.  MiBard,  5  Bosw.  645).  Where  matter 
which  constitutes  a  defence  is  pleaded  as  a  counter-claim,  plaintiff  cannot 
demur  (TFa«{y.  FBrgtLSon,\4t Ktiti.  379).  A  demurrer  to  an  answer  that  de- 
fendant was  ctvilly  dead,  was  sustained  (thwrnan  v.  Frank,  10  Abb.  870). 

d  Where  pendine  a  trial  the  answer  is  amended  to  conform  to  the  prooft, 
the  plaintiff  cannot  demur  to  the  answer  for  insufficiency  {Therasson  v.  Beter* 
$on,  22  How.  98). 

e.  Where  a  plaintiff  selected  from  the  answer  several  sentences  forming  a 
part  of  the  statement  of  one  entire  ground^f  defence,  and  demurred  to  them, 
and  replied  to  the  residue  of  the  answer,  it  was  held  that  such  a  demurrer 
would  not  lie,  because  a  demurrer  will  not  lie  to  a  part  of  an  entire  defence  in 
an  answer  {/Mb  v.  Fnaee,  8  Code  Bep.  48 ;  4  How.  418 ;  Welch  y.  Haeeltan,  14 
How.  97). 

/.  An  objeoti<m,  not  that  unimportant  matter  or  matter  having  no  bearing 
on  the  controversy  is  mixed  up  with  or  stated  in  addition  to  uiat  which  is 
material  but  that  the  whole  is  entirely  unavailing,  is  an  objection  that  can 
only  be  taken  by  demurrer  (FabrieotU  y.  Launita,  1  Code  Bep.  122 :  Biee  y. 
a  Conner,  10  Abb.  862). 

g.  The  demurrer  to  an  answer  must  state  the  grounds  of  demurrer  {EMUim 
y.  Zerega,  1  E.  D.  Smith,  554). 

A^  On  a  demurrer  to  an  answer,  the  sufficiency  of  the  complaint  may  be  con* 
flidered  to  show  that  the  court  has  no  Jurisdiction  of  the  action,  or  that  the 
complaint  does  not  state  fitcts  suffident  to  constitute  a  cause  of  action  {The 
Peo^  y.  Banker,  8  How.  261 ;  Fry  v.  Bennett,  1  Code  Bep.  N.  S.  288 ;  Sehwart  y. 
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Fumi$$,  id.  842;  Stoddardr,  Ommdoffa  Ann,  (br{f.y  Id  Barb.  575;  JVbemi  ▼. 
BenGeiff  7  How  816).  But  queir,  whether  the  same  rale  applies  on  a  demurrer 
to  a  counter-claim  {Graham  y.  Jiuniuaan,  6  Duer,  039 ;  4  Abb.  425).  On  de- 
murrer to  a  counter-claim  the  alleffaf lona  of  the  complaint  not  Inconsiatent 
with  the  counter-claim  are  to  be  taken  as  admitted,  ild,) 

a.  In  a  demurrer  to  an  answer  on  the  ground  of  insufficiency,  it  is  enough 
to  allege  generally,  that  the  answer  is  insuffidenf,  or  that  the  fkcts  stated 
therein  do  not  constitute  any  defence,  and  under  such  an  allegation  the  plain- 
tiff can  avail  himself  of  any  insuffidency  which  goes  to  the  merits  of  the  an- 
swer (Arthur  y.  Brooki,  14  Barb.  588 ;  £^  y.  Oimrad,  5  How.  112). 

b.  Where  there  are  several  defences  each  to  the  whole  complaint,  and  one 
defence  is  demurred  to,  on  a  decision  upholding  such  demurrer,  the  defendant  Is 
entitled  to  a  final  Judgment  (Wighiman  y.  ShankUmd,  18  How.  79). 

e.  An  appeal  lies  from  im  order  overruling  a  demurrer  to  one  of  several 
alleged  defences,  with  liberty  to  reply  to  sudi  defence  {Mattoont,  Baktr^  24 
How.  829). 

d  CoQaeqnoncea  of  omlttlDg  to  demur.— After  voluntarily  forming  an 
issue,  the  plaintiff  is  not  at  liberty  as  of  course  at  the  trial  to  amend  or  msre- 
card  that  issue,  and  to  insist  that  the  issue  is  on  an  immaterial  allegation  of 
his  complaint  (Living$Um  v.  MiUer^  4  Selden,  289).  An  answer  in  an  action  for 
flowing  land  which  set  up  the  possession  and  enjoyment  during  twenty  years 
of  an  easement  to  do  so,  without  averring  that  it  was  exerdsed  ad/cer9d'u  to 
the  owner  of  the  land,  would  be  bad  on  demurrer,  but  would  if  issue  is  taken 
on  it  be  suffldent  to  allow  evidence  of  the  adverse  user  on  the  trial  {White  v. 
Spmoer,  4  Kern.  248;  and  se&iS^^M  v.  I>a«t«,  6  Cal.  458;  JT.  Jl  CmL  Im,  Co. 
T.  Nal  Pro.  In».  Co..  4  Kern.  »5;  BL  John  v,  Northrup^  23  Barb.  26;  Cody  v. 
jlIZm,  22  id.  394]^  A  plaintiff  by  going  to  trial  upon  the  answer  of  the  de- 
fendant, admits  it  to  be  true  so  far  as  the  mater  is  set  out  issiiably.  But  that 
admission  does  not  aid  a  defect  of  substance,  or  prevent  the  plaintiff  from  tak- 
ing advantage  of  it  upon  the  trial.  If  a  good  defencebe  defectively  set  out, 
as  m  WhUe  V.  BpeMcr^  supra,  the  plaintiff  cannot  take  advantage  of  it  on  the 
trial.  But  where  in  truth  there  is  no  defence,  the  case  is  different ;  and  al- 
though the  allegations  of  the  answer  may  be j)roved,  yet  if  they  constitute 
ndther  defence  nor  counter-claim,  the  defendant  cannot  have  any  benefit 
from  them  {fivyw  v.  Brc^n^  7  Barb.  81 ;  Tan  Valen  v.  Lapham,  18  How.  248). 

§  154.    (Am'd  1863.)    Motion  far  Judgment  on  answer. 

1£  the  answer  contain  a  statement  of  new  matter  constituting 
a  counter-claim,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move, 
on  a  notice  of  not  less  than  ten  days,  for  such  judgment  as  he 
is  entitled  to  upon  such  statement,  and  if  the  case  require  it,  a 
writ  of  inquiry  of  damages  may  be  issued. 

A  All  the  papers  needed  for  a  motion  under  this  section  are,  summons, 
complaint,  and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can 
only  be  made  in  a  case  where  the  answer  relies  on  new  matter,  which  consti- 
tutes a  defence  [of  counter-claim]  {Brown  v.  Spear,  6  How.  147).  The  motion 
must  be  to  the  court ;  a  Judge  at  chambers  cannot  grant  it  {Aymar  v.  Chace, 
12  Barb.  801). 

/.  A  party,  by  not  avaiUng  himself  of  the  remedy  prescribed  by  this  section, 
does  not  waive  his  right  to  take  advantage,  on  the  triid,  of  adnussions  made 
Iff  the  pleadings  {Brwge  v.  Payeon^  5  Sand.  217). 


§§  155, 156.] 
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§  155.    Demurrer  to  reply. 

If  a  reply  cf  the  plaintiff  to  any  defence  set  np  by  the  an- 
swer of  the  defendant  be  insufficient,  the  defendant  may  demur 
thereto,  and  shall  state  the  grounds  thereof. 

a,  The  term  **  insufficient  '*  here,  used,  ^  has  reference  to  the  matter  stated 
in  Uie  replication,  and  whether  the  facts  there  stated  constitute  a  good  answer 
to  the  fiicts  stated  m  the  answer  "  (TTAifo  V.  Joy,  3  Keman,  89). 

(.  If  a  defendant  thinks  a  reply  insufficient,  he  has  a  right  by  demurrer  to 
ndse  that  question,  stating  the  ground  thereof,  that  is,  wherein  it  is  insuffi- 
cient If  no  grounds  of  insufficiency  are  stated,  or  if  it  be  stated  the  reply 
"  is  in  other  respects  defective,  insufficient  and  informal,''  the  plaintiff  may 
move  to  have  such  demurrer  made  more  definite,  or  struck  out.    {Id.) 

e,  I>eparture  is  when  a  party  quits  or  departs  from  the  ca^e  he  has  first  made 
and  resorts  to  another.  It  can  only  occur  in  a  reply,  and  does  not  of  itself 
cause  the  reply  to  be  insuJ/tderU.  But  a  reply  which  is  a  departure  is  irregu- 
liur,  and  may  be  struck  out  on  motion  {White  t.  Jay,  8  Kernan,  88).  Where  a 
plaintiff,  a  receirer,  complained  on  a  promissory  note,  but  did  not  complain 
oi  receiver,  and  the  answer  aUeged  that  the  note  was  the  property  of  a  re- 
ceiver, without  naming  him,  and  the  reply  stated  that  the  plaintiff  was  the 
receiver  mentioned  in  the  answer,  and  as  such  sought  to  recover,  the  defend- 
ant demurred, — ^held,  that  the  reply  was  a  departure,  but  not  therefore  insuffi- 
cient ;  and  the  demurrer  was  overruled.    {Id.) 

d.  On  demurrer  to  a  reply,  if  the  answer  is  bad  in  substance,  the  plaintiff  is 
entiaed  to  Judgment  {BaUiday  v.  IMle,  1  Barb.*  138).  . 


Ohafteb  v.  ♦ 

General  Rules  of  Pleading. 

fiBariOJi  150.    Pleadings  to  be  subscribed  and  verified. 

57.  Pleadings,  how  verified. 

58.  How  to  state  an  account  in  pleading. 
69.    Pleadings  to  be  Uberally  construed. 
80.    Irrelevant  or  redundant  matter  to  be  strickea  out,  and  inde- 
finite matter  made  more  definite. 

61.  Judgments,  how  to  be  pleaded. 

02.  Gonoitions  precedent,  how  to  be  pleaded. 

68.  Private  statutes,  how  to  be  pleaded. 

64.  Libel  and  slander,  how  stated  in  complaint 

65.  Answer  in  such  cases. 

66.  Answer  in  actions  to  recover  property  distrained  for  damage. . 

67.  What  causes  of  action  may  be  Joined! 

68.  Allegation  not  denied,  when  to  be  deemed  tma 

§166.    [133.]    (Am'd  1849,  1851.)    PUadvng%  to  he  eufh 
Bcrihed  and  verified. 

Every  pleading  in  a  court  of  record  must  be  Buhecribed  by 
the  party,  or  his  attorney ;  and  when  any  pleading  is  verified,, 
every  subsequent  pleading,  except  a  demurrer,  must  be  veri- 
fied also. 

20 
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b,  SubsoriptioxL — ^The  signature  of  a  defendant  to  a  yeriflcation  to  a  plead- 
ing,  without  more,  is  sufficient  subscription  to  the  pleading  {HubbeU  y.  Lhing* 
ttohf  1  Code  Rep.  63) ;  and  where  an  infant  is  a  party  suing  or  deftoding  by 
guardian,  the  attorney  who  conducts  the  suit  may  subscribe  the  pleamngs 
{HiU  y.  Thaeter,  2  Code  Rep.  8 ;  8  How.  409 ;  and  see  AnabU  y.  Anabli,  Si 
How.  92). 

e.  An  attorney  in  fact  not  an  attorney  at  law  cannot  subscribe  a  pleadmg  as 
attorney  for  plamtiff  or  defendant  (Diaiy  y.  JPoOoek,  8  Cal.  570). 

d.  If  a  pleading  is  seryed  which  does  not  appear  to  haye  been  subscribed  by 
the  name  of  theparty  or  his  attorney,  it  should  be  returned  with  notice  of  the 
defect  {EMe  y.  MaU&r,  10  Abb.  287 ;  6  Boew.  661). 

6,  It  is  too  late  on  an  appeal  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint, to  object  that  the  demurrer  was  not  subscribed  by  the  defendant  or  his 
attorney  (SXle  y.  ffaUer,  6  Boew.  661 ;  10  Abb.  287 ;  see,  ante,  note  to  §  128). 

/  Verification.— The  yeriflcation  is  no  part  of  a  pleading  {George  y.  McAtoy, 
6  How.  200).  Ther  effect  of  omitting  to  yerify  the  complamt,  or  of  a  defectiyo 
yeriflcation  of  the  complaint,  is  merely  that  the  defendant  may  answer  with- 
out yeriflcation :  it  does  not  render  the  complunt  irregular  (Qum  y.  TUton,  2 
Duer,  648 ;  and  to  the  like  effect  see  FUeh  y.  Bigdow,  5  How.  237 :  Maton  y. 
Brown,  6  td  48 ;  Stannard  y.  MatUce,  7  id  4;  TreadweU  y.  Foueett,  10  id,  184; 
Ijrne  y.  Motm,  6  id.  395 ;  Waggoner  y.  Brown,  8  id,  212 ;  Straus  y.  Parker^  9  id. 
343 ;  Wmame  y.  Bid,  11  How.  376 ;  WM  y.  Clark,  2  Sand.  647). 

g.lfA  defendant  either  omit  to  yerifjr  his  answer,  or  yerify  it  defectiyely  in 
a  case  in  which  a  yerified  answer  is  required,  and  the  answer  is  seryed  with- 
out a  yeriflcation,  it  may  be  returned,  and  the  ^ain tiff  may  proceed  for  want 
of  an  answer  (Slrout  y.  Ourran,  7  How.  86).  The  proper  mode  to  test  the 
question,  is  by  a  motion  for  Judgment  for  want  of  an  answer  {Moloney  y.  Doios, 
2  Hilton,  247 ;  HuU  y.  Ball,  14  How.  305).  An  answer  for  two  defendants  yer- 
ified by  one  only,  cannot  he  returned ;  it  is  good  as  to  the  defendant  who  has 
yerified  it,  but  if  the  plaintiff  intends  to  insist  that  the  answer  is  defectiye  as  to 
the  party  who  has  not  yerified  it,  he  should  giye  prompt  notice  of  such  his  in- 
tention to  the  defendant's  attorney.  By  keeping  the  answer  forty  days  with- 
out any  such  notice,  he  waiyes  his  right  to  insist  on  the  defect  {Hull  y.  Ball,  14 
How.  805).  Where  the  answer  was  seryed  without  a  yerification,  in  a  case 
in  which  it  ought  to  haye  been  yerified,  and  the  plaintiff's  attorney  kept  the 
answer  nineteen  days,  and  tlien  returned  it  as  deiectiye,  but  without  pointing 
out  the  defect,  and  afi^rwards  moyed  for  Judgment  for  defkult  of  an  answer, — 
it  was  objected  that  after  the  plaintiff  had  kept  the  answer  so  long  he  could 
not  treat  it  as  a  nullity,  and  that  he  had  no  riffht  to  return  it  unless  he  pointed 
out  the  defect  The  objection  was  held  weU  taken  (White  y.  Oummnge,  1 
Code  Bep.  N.  a  107 ;  3  Sand.  716). 

h.  Where  an  answer  requires  to  be  yerified,  a  copy  of  the  yeriflcation,  and 
of  the  denature  of  the  person  before  whom  the  affldayit  was  sworn,  must  be 
seryed  with  the  copy  answer,  or  the  seryi(^  will  be  irregular ;  and  the  party 
on  whom  it  is  seryed  may  either  return  it,  or  moye  to  set  it  aside.  He  has  a 
right  to  assume  that  the  original  is  not  sworn  (Graham  y.  MeOoun,  5  How. 
353 ;  1  Code  Rep.  K  8.  43 ;  lAttU^ohn  y.  Munn,  3  Paige,  280).  The  copy  should 
include  yeriflcation,  and  the  name  of  the  officer  before  whom  sworn ;  and  if  it 
omit  to  state  the  name  of  the  officer  before  whom  sworn,  it  may  be  treated  as 
an  UQyerifled  pleadingj^^o/tam  y.  McCaun,  5  How.  353 ;  1  Code  Rep.  K.  S. 
43 ;  Btighes  y.  Wood,  5  Duer,  603,  note ;  TrowMdge  y.  Didier,  4  id.  450). 

i.  The  practice  of  moying  to  set  aside  a  pleading  for  want  of  a  sufficient 
yeriflcation,  is  not  to  be  commended,  although  it  may  not  be  improper  ((TiiSktn 
y.  OVman,  13  How.  225).  If  it  be  doubtM  whether  the  yeriflcation  is  suffi- 
cient or  not  it  is  better  generally  to  make  no  question  about  it,  and  treat  it  as 
sufficient  If  the  yeriflcation  is  clearly  defectiye,  the  better  practice  is  promptly 
to  return  it,  with  the  leasons  for  not  receiying  it    (Id.) 

j.  The  term  *'  subsequent  pleading"  means  subsequent  in  order  of  pleading, 
not  subsequent  in  order  of  time  [when  pled] ;  therefore,  an  amended  com* 


§  157.]  VEBirioATioK.  307 

plaint,  seired  after  an  answer  has  been  put  in,  is  not  a  subsequent  pleading  to  . 
tiie  answer.  If  the  complaint  is  not  verified,  and  after  answer  the  plaintiff 
serves  an  amended  complaint,  that  does  not  render  it  incumbent  on  the  de- 
fendant to  verify  his  answer  {Bffnvpfiiead  v.  ffempsteady  7  How.  8 ;  WJiite  v. 
Bennett^  ib.  59).  The  facts  in  the  latter  case  were  these :  the  action  was  on 
several  promissory  notes.  The  complaint  was  not  verified;  but  the  paper 
served,  which  purported  to  be  a  copy  of  the  complaint,  indicated  that  the  com- 
plaint had  been  verified.  The  defendant,  however,  served  an  answer  without 
a  verification ;  afterwards  the  plaintiff  verified  his  complaint  and  served  a  copy, 
and  then  moved  to  strike  out  the  answer  for  not  being  verified.  The  motion 
was  denied. 

a.  If  the  complaint  be  not  verified,  yet  defendant  maj^  verify  his  answer ; 
and  if  he  do  so,  the  reply,  if  any,  must  be  verified  (Lin  v.  JacguaySy  2  Code 
Rep.  29 ;  Levi  v.  JacguayM^  4  How.  126). 


§157.  [133.]  (AmM  1849, 1851.)    Pleadings,  how  verified. 

The  verification  mnst  be  to  the  effect,  that  the  same  is  trne 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  trne,  and  must  be  bj  the  affidavit  of  the 
party,  or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  bj  one  at  least  of  such  parties  acquainted 
with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  affidavit.  The 
affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the 
action  or  defence  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  the  pos- 
session of  the  agent  or  attorney,  or  if  all  the  material  allega- 
tions of  the  pleading  be  within  the  personal  knowledge  of  the 
agent  or  attorney.  When  the  pleading  is  verified  by  any  other 
person  than  the  party,  he  shall  set  forth  in  the  affidavit  his 
knowledge,  or  the  grounds  of  his  belief  on  the  subject,  and  the 
reasons  why  it  is  not  made  by  .the  party.  When  a  corpora- 
tion is  a  party  the  verification  may  be  made  by  any  officer 
thereof;  and  when  the  State,  or  any  officer  thereof  in  its  behalf, 
is  a  party,  the  verification  may  be  made  by  any  person  ac- 
quainted with  the  facts.  The  verification  may  be  omitted  when 
an  admission  of  the  truth  of  the  allegation  might  subject  the 
party  to  prosecution  for  felony.  And  no  pleading  can  be  used 
in  a  criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading. 

h.  Bo  mnch  of  this  section  as  relates  to  the  verification  is  modified  by  a  law 
(Laws  of  1854,  p.  153)  by  which  it  is  enacted  that  **  the  verification  of  any 
pleading  in  any  court  of  record  hi  this  State  may  be  omitted  in  all  cases  where 
the  party  called  upon  to  verify  would  be  privileged  from  testifying  as  a  wit- 
ness to  the  truth  of  any  matter  denied  by  such  pleading." 
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a,  "Wlien  the  Terlfioatioii  may  be  cmiltted.— It  should  be  obserred  that 
the  defendant  is  not  in  any  case  exempted  from  the  neoessitj  of  answering : 
the  exemption  extends  onnr  to  the  verification.  The  defendant  must  in  every 
case  malse  his  answer  conform  to  the  requirement  of  section  149.  The  case 
of  SeoviU  V.  New  (12  How.  319)  was  an  action  for  a  libel.  The  complaint, 
verified,  alleged  that  the  libel  was  published  in  a  newspaper  called  The  Switch, 
and  that  the  defendant  was  the  publisher  of  such  paper.  The  defendant  put 
in  a  verified  answer,  as  is  presumed,  the  report  bemg  silent  as  to  that.  The 
answer  denied  each  and  every  allegation  of  the  complaint,  **  except  the  allega- 
tion that  the  defendant  is  the  publisher  of  The  BwUek^  which  allegation  he  de- 
clines to  answer  on  oath,  on  the  ground  that  an  answer  to  tiiat  allegation 
might  subject  him  to  a  criminal  prosecution."  A  motion  requiring  the  de- 
fendant to  make  his  answer  more  definite  b^r  either  admitting  or  denying  that 
he  was  the  publisher  of  Ths  Smtchy  was  denied  bv  Harris,  J.,  on  the  ground 
that  the  answer,  bv  not  denying,  admitted  that  the  defendant  was  the  pub- 
lisher of  the  The  $mteh  ;  and,  referring  to  the  law  of  1854,  «fpm,— said,  **  If 
the  allegation  be  such  that  the  party  being  a  witness  would  not  be  obliged  to 
answer  to  its  truth,  he  may,  when  pleading,  deny  the  allegation  and  omit  to 
verify."  Under  the  law  of  1854,  if  any  one  of  the  matters  denied  by  the  an-- 
swer,  is  matter  as  to  which  the  defendant  would  be  privileged  from  testifying 
as  a  witness,  then  the  defendant  may  entirely  omit  the  verification  of  the  an- 
swer. Thus  in  libel,  the  publication  is  matter  as  to  which  the  defendant 
would  be  privileged  tcom  testifying ;  in  such  case,  therefore,  if  the  answer  de- 
nies the  publication,  no  verification  is  required  (BUusd^  v.  Baymtmd,  0  Abb. 
144 ;  6  Abb.  148 ;  and  see  i20  Tappan,9How.  394;  Moloney  y,  Dows,  2  aiHou, 
247 ;  The  F^opls  v.  KeUy,  24  How.  869). 

b.  [As  the  court  can  usually  Judge  fix>m  the  nature  of  the  allegation  whether 
or  not  a  party  would  be  privileged  as  a  witness  fh)m  testifying  to  the  truth  of 
it,  and  as  the  existence  or  non-existence  of  such  privilege  is  a  question  of  law, 
it  is  presumed  that  a  party  who  omits  a  verification  under  this  provision,  need 
not,  either  in  his  pleading  or  any  other  manner,  state  any  reason  for  the  omis- 
sion. The  decisions  prior  to  the  law  of  1854  {Thomas  v.  Harrop,  7  How.  57) 
do  not  apply  to  the  existing  state  of  the  law.]  Lynch  v.  Todd  (13  How.  546) 
was  an  action  to  recover  money  received  by  the  defendant  contrary  to  the 
statute  against  betting  and  gaming.  The  complaint  alleged  that  the  defend- 
ant received  the  money,  contraiy  to  tlie  provisions  of  the  statute,  but  did  not 
state  whether  he  received  it  as  winner  or  stakeholder.  The  complaint  was 
verified.  The  defendant  answered  denyingthe  allegations  of  the  complaint. 
The  answer  was  not  verified.  The  plainticTs  attorney  returned  the  answer, 
and  entered  judgment  as  for  want  of  an  answer.  A  motion  to  set  aside  the 
Judgment  was  denied,  for  the  reason  that  as  it  was  not  t«  be  presumed  the  ac- 
tion was  against  the  defendant  as  winner  it  did  not  appear  on  the  fiice  of  the 
pleadings  uiat  he  would  have  been  privileged  from  testifying  as  a  witness  to 
the  trutn  of  the  matter  denied  by  his  answer,  and  therefore,  prima  faciey  his 
answer  without  a  verification  was  irregular.  That  if  from  any  cause  not  ap- 
pearing upon  the  &ce  of  the  pleadings  the  defendant  was  privileged  trom  veri- 
fying his  answer  he  should  have  made  that  appear  by  affidavit  "  and  the  mo^ 
tion  founded  upon  it."  That  if  the  complaint  had  alleged  the  defendant  won 
the  money,  then  he  would  have  been  justified  in  answering  as  he  did ;  win- 
ning by  play  or  betting  $25  or  more  within  the  space  of  twenty-four  hours, 
being  a  misdemeanor.  For  whenever,  from  the  inspection  of  the  pleadings 
themselves,  the  court  can  see  that  an  admission  of  an  allegation  in  the  com- 
plaint would  subject  the  defendant  to  a  criminal  prosecution,  obviously  noth- 
ing further  can  Hq  required.  Where  that  is  not  the  case,  the  party  claiming 
the  exemption,  must  establish  his  right  to  it  in  some  other  sumient  manner,  as 
by  i^daidt ;  and  such  affidavit  should  be  served  with  the  pleading  (BlaisdeUy. 
Haymond,  5  Abb.  144 ;  Springsteed  v.  Bobineon,  8  How.  41).  And  wnere  it  can 
be  seen  on  the  face  of  the  complaint  that  the  defendant  would  be  privileged 
from  testifying  as  a  witness  to  the  truth  of  its  allegations,  the  defendant  may 
serve  his  answer  without  a  verification,  and  without  any  affidavit  stating  the 
grounds  for  omitting  the  verification  {Wheder  v.  Dixon^  14  How.  151).     The 
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affldaTit,  when  necewaiy,  need  onlv  to  state  generally,  tliat  an  admiaaion  of 
the  allegations  of  the  complaint  might  subject  him  to  a  prosecution  for  a  fel- 
onj ;  he  need  not  state  the  particular  facts  and  circumstances  which  lead  to 
that  conclusion  (Springsteed  y.  JSMMoUy  8  How.  41). 

a.  Whether  or  not  in  an  action  for  diYorcCf  charging  adultery,  the  complaint 
being  yerified,  the  answer  must  be  yerified  i^  doubtfUl, — Maryin,  J.,  and  i'eck- 
ham,  J.,  holding  that  it  need  not  (Sweet  y.  Sieeet,  15  How.  169 ;  AnaNe  y.  Anor 
Ms,  24  How.  92) ;  and  Gierke,  J.,  holding  that  it  must  be  ((Hney  y.  Olney.  7  Abb. 
8dO;Bee2R&144,§d9). 

b.  Where  the  copy  complaint  serred,  has  a  form  of  yerification  underwrit- 
ten, but  without  the  name  of  any  a£Qiant  or  officer  before  whom  sworn,  the  de- 
fendant has  the  right  to  presume  that  the  complaint  has  not  been  yerified,  and 
may  put  in  an  unyertfled  answer  {Hughes  y.  Wood,  5  Duer,  608,  note). 

c  The  priyilege  of  a  party  from  testifying  as  a  witness,  extends  to  the  fol- 
lowing cases :  _ 

1.  Where  the  answer  will  haye  a  tendency  to  ezi>oee.the  witness  to^a 
penal  liability,  or  to  any  kind  of  punishment,  or  to  a  criminal  charge  (Clapper 
v.  FUzpatriek,  1  Code  Rep.  69 ;  8  How.  814).  If  the  fiict  to  which  he  is  inter- 
rogated forms  but  one  link  in  the  chain  of  testimony  which  is  to  conyict  him, 
he  is  priyileged ;  and  the  witness  need  not  explain  now  he  might  be  crimin- 
ated by  the  answer.  If  the  prosecution  to  which  he  might  be  exi)osed  is 
barrea  by  lapse  of  time,  the  priyilege  ceases  and  the  witness  must  answer 
(Henry  Y,  Scuina  Bank^  1  Coms.  86).  Bo,  if  the  prosecution  be  under  a  foreign 
law  (King  cf  the  Two  SidUes  y.  WtUcox,  15  Jurist,  214^  Or  if  the  witness  has 
been  protected  by  statute  against  the  use  of  his  testimony  on  a  trial  against 
himself  (2^  FBtmle  y.  Ketty,  24  How.  869 ;  Be  Haddey,  24  N.  Y.  74 ;  ByoM  y. 
Bmith^  4  Bosw.  679).  A  defendant  is  not  excused  from  yerifying  his  answer 
by  the  complaint  cnarsiing  him  with  fraud  in  making  the  assignment ;  it  is  the 
object  of  the  action  to  haye  set  aside  (WokaU  y.  Winston,  8  Abb.  422). 

2.  Where  the  answer  will  subject  him  to  a  ciyil  action,  or  pecuniary  loss, 
or  charge  him  with  a  debt,  or  would  establish  facts  which  would  work  a  for- 
feiture of  a  debt  he  claims  to  be  due  to  him,  or  subject  him  to  a  forfeiture  of 
his  estate  (Henry  y.  SaUna  Bank,  1  Coms.  86).  [This  is  modified  by  the  pro- 
yisions  of  the  code  permitting  parties  to  the  action  to  be  witnesses. — ML]  (See 
2  R  8.  405.) 

8.  Where  the  answer  has  a  direct  tendency  to  degrade  the  character — 
[this  is  doubtfiil  where  the  matter  is  material  to  the  issue] — the  priyilege  ex- 
ists as  to  collateral  matter  (The  People  y.  Gay,  8  Selden,  882 ;  15  How.  170). 

e.  "When  the  Agent  or  Attorney  may  make  the  Verification. — The  in- 
tention of  the  legislature  was,  that  during  the  absence  or  incapacity  of  his 
client,  a  pleading  may  be  yerified  by  the  affldayit  of  the  attorney,  stating  only 
his  information  and  heUef  (Latson  y.  Lef&ner,  5  Sand.  650),  though  the  action  or 
defence  be  not  founded  on  a  written  instrument  in  the  possession  of  the  attor- 
ney, and  though  all  the  material  allegations  of  the  pleading  may  not  be  with- 
in the  personiu  knowledge  of  the  attorney  (Stannard  y.  Mattice,  7  How.  4).  It 
had  been  preyiously  held,  in  Hunt  y.  Meaeham  (6  id.  400),  that  where  a  defence 
is  not  founded  upon  a  written  instrument  for  the  payment  of  money  only,  in 
the  possession  of  the  attorney,  he  must  haye  personal  knowledge  of  all  the  ma- 
terial allegations  of  the  answer,  to  justify  a  yerification  hy  him ;  and  in  Boseoe 
T.  Maieonljt  id.  121),  it  was  held  that  the  attorney  can  yerify  a  pleading  (giy- 
ing  sufficient  reasons)  instead  of  the  party,  wheneyor  the  party  is  absent  from 
the  county  where  the  attorney  resides ;  and  such  absence  is  itself  a  sufficient 
reason.  The  attorney  may  yerify  the  complaint  in  two  cases :  (1)  when  the 
action  is  founded  on  a  written  instrument  in  his  possession ;  and  (2)  when  all 
the  material  allegations  of  the  pleading  are  within  his  personal  Knowledge 
{Mason  y.  Brown,  6  id.  484).  The  attorney  haying  possession  of  the  notes  sued 
upon,  is  sufficient  to  authorize  him  to  yerify  the  complaint  (TreadweiU  y.  FU»» 
tett,  10  id.  184),  whether  the  plaintiff  be  within  the  same  county  or  not  ( Wheeler 
y  Cheeky,  14  Abb.  441).  The  ^ardian  or  the  attorney  for  the  guardian  of  an 
in&nt  pluntiff  may  or  should,  it  seems,  yerify  the  complaint  (BSl  y.  Tfuicter, 
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2CodeBep.  8;8How.  409;^na^T.  ^9Uid29,34How.  92;  Sogen  y,  Oruger. 
7  Johns.  581). 

a.  Verifioation  by  party  to  the  aotion.— Verifications  in  the  fonns  follow- 
ing, have  been  held  defective :  ^  That  he  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  the  same  is  true."  It  omits  to  state  that 
the  affiant  has  any  knowledge  whether  the  complaint  is  true  or  not  (WiQiiams 
Y.  Rid,  11  How.  876 ;  5  Duer,  001) ;  and  to  the  like  effect  is  Tihbah  y.  8dfridge 
12  How.  64  See  jxw^,  page  818,  a)—"  A.  B.,  the  above  named  plaintiff,  being 
duly  sworn,  says  the  above  complaint  is  substantially  true  of  his  own  knowl- 
edge "  (Waggoner  y.  Brovm,  8  How.  212) ; — ^that  the  j^arty  had  read  the  plead- 
ing, and  "  the  same  is  true,  according  to  the  best  of  his  knowledge  and  belief" 
(  Van  Horn  y.  Montgomery y  5  id,  238). 

5.  The  proceeding  decisions  probably  overrule  Souihtoorth  y.  Curtis  (1  Code 
Bep.  N.  S.  412 ;  6  How.  271).  In  that  case  the  verification  was  as  follows :  P. 
F.  S.,  one  of  the  plaintiflb,  being  sworn,  says,  "  That  he  has  heard  the  forego- 
ing complaint  read,  and  that  it  is  true,  &c.^'  To  this  it  was  objected,  that  the 
verification  should  have  stated  that  the  complaint  was  "  true  to  the  knowledge 
of  deponent;"  but  the  verification  was  held  sufficient,  and  per  Hubbard,  f.: 
'*  It  seems  clear  that  when  a  party  swears  positively  that  a  pleading  is  true,  he 
must  be  understood  as  swearing  that  he  knows  it  to  be  true." 

c.  The  verification  need  not  state  that  the  deponent  has  read  the  pleading 
{Patterson  v.  JS^,  19  Gal  28.) 

d.  Where  all  the  allegations  in  a  pleading  were  made  on  information  and 
belief,  a  verification  in  which  it  was  stated  that  the  affiant  "  believes  it  to  be 
true,  all  the  allegations  therein  being  made  on  information  and  belief,"  was 
held  to  be  sufficient  {Homes  v.  Tripp,  4  Abb.  282). 

6,  Where  in  a  pleading  all  the  allegations  are  positive,  and  are  none  of  them 
stated  to  be  on  information  and  belit;f,  the  verification  that  it  is  true  to  his 
knowledge,  without  adding  the  words,  "  except  as  to  the  matters  therein  stated 
upon  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true," 
is  a  sufficient  verification  (Kinkaid  v.  Kip,  1  Duer,  692 ;  and  see  Boss  v.  Long* 
muir,  24  How.  49 ;  and  S.  C.  on  appeal,  15  Abb.  826).  The  form  of  verifica- 
tion by  a  party  does  not  implv  that  it  appears  on  the  &ce  of  the  pleading  what 
matters  are  stated  on  personal  knowledge  and  what  on  information  and  belief 
(Iruscott  V.  Dole,  7  How.  221). 

/.  When  two  defendants  put  in  a  Joint  answer,  one  defendant  cannot  swear 
to  the  want  of  information  sufficient  to  form  a  belief  on  the  part  of  his  co-de- 
fendant (Kinkaid  v.  Kipp,  1  Duer,  692).  But  where  in  an  action  against  two 
defendants  they  answered,  '*  As  to  each  and  every  allegation  of  the  complaint 
the^  say  they  have  no  knowledge  or  information  thereof  sufficient  to  form  a 
))eUef,"  the  verification  was  in  ue  following  form :  The  defendants,  "  being 
severally  sworn,  says,  each  for  himself,  that  the  foregoing  answer  is  true  to  his 
own  knowledge,  except  so  far  as  the  same  alleges  want  of  sufficient  informa- 
tion to  form  a  belief  ^^  the  part  of  the  other  defendant,  that  as  to  such  allegation 
he  believes  the  same  to  be  true.  On  motion  to  strike  out  the  answer  on  the 
ground  of  a  defect  in  the  verification,  Emmet,  J.,  denied  the  motion ;  and  see 
FUtterson  v.  My,  19  Gal.  28. 

^.  The  preceding  cases  seem  to  be  authorities  for  saying  that  the  form  of  veri- 
fication prescribed  by  the  code  need  not  he  strictly  followed ;  and  in  Badwayv. 
Mather,  ^5  Sand.  655),  Duer,  J.,— Oakley  Gh.  J.,  concurring,— said,  "  I  am  far 
fi-om  admitting,  that  the  form  of  verification  prescribed  by  the  code  must  be 
UteraUy  foUotoed"  And  see  Eames  v.  Tripp  (4  Abb.  232).  But  in  Waggoner  v. 
Brown  (1  How.  212),  it  is  said,  The  statute,  as  to  every  thing  material  should 
be  strictly  followed,  and  parties  not  be  permitted  to  evade  it  by  qualifications 
or  reservations  of  anj^  kind.  The  substitution  of  the  word  "/ac<«  "  for  **  mat- 
ters  "  in  the  verification  would  not,  it  seems,  render  the  verification  defective 
(WhelpHey  v.  Van  Epps,  9  Paige,  888). 

h.  Verification  ont  of  the  State.— Where  the  affidavit  of  verification  is 

Bwom  out  of  the  State,  it  must  (it  is  supposed)  be  authenticated  as  follows : — 

1.  It  must  be  certified,  by  some  Judge  of  a  court  having  a  seal,  to  have  been 
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sobecribed  and  taken  beforo  him,  specifying  the  time  and  place  where  and  when 
taken. 

d.  The  genninenesa  of  the  signature  of  such  judge,  the  existence  of  the 
court,  and  the  fBud  that  such  judge  is  a  member  thereof,  must  be  certified  by  the 
derk  of  the  court,  under  the  seal  thereof  (2  R  S.  806,  §.25;  12  Wend.  225;  8 
Hill,  483). 

a.  An  answer  put  in  by  a  defendant  residing  out  of  the  State  must  be  sworn 
before  a  judge  of  some  court  having  a  seal,  who  is  actually  a  member  of  suet 
court  And  that  fact  must  be  certified  by  the  clerk  of  such  court  A  master 
extraordinary  in  England,  has  no  power  to  take  the  oath  of  a  person  residing 
there,  to  an  answer  m  an  action  pending  in  this  State  (Lahens  y.  Fiddeiiy  1 
Barb.  22). 

b.  Verification,  before  vrho/oL — The  affidavit  of  verification  should  not  be 
sworn  before  the  attorney  in  the  action  of  the  party  making  the  verification, 
{OHmoT  V.  ffempsteadj  4  How.  158 ;  Anon.,  id.  290 ;  see  Post  v.  Coleman,  9  How. 
64).  It  should  be  subscribed  by  the  party  making  it  {Laimbeer  v.  AUen,  2 
Code  Rep.  15;  2  Sand.  648) ;  but  irregularity  in  both  the  respects  above  named, 
will  be  waived  by  retaining  the  plea(fing,  or  omitting  to  move  at  the  earliest 
opportunity  to  set  it  aside  {id.) ;  but  where  the  verification  was  without  a 
venue  in  the  margin,  and  the  residence  of  the  commissioner  was  not  stated, 
nor  was  there  anvthing  to  show  where  it  was  sworn,  it  was  held  that  the  veri- 
fication was  a  nullity  (Lane  v.  I/otm,  6  How.  394). 

c  Verification  by  attorney  or  agent — Where  the  verification  is  by  the  at 
tomey,  he  must  set  forth  in  the  affidavit  of  verification,  his  knowledge,  or  the 
grounds  of  his  belief  on  the  subject,  and  the  reason  why  it  was  not  made  by  the 
party  (Stanriard  Y.JfaUice,  7  How.  4 ;  Fiich  v.  BigeUno,  5  ib.  237 ;  IHxweU  v.  Wads- 
worth,  2  Code  Rep.  1 ;  TreadtoeU  v.  FasseU,  10  How.  184 ;  HtMard  v.  Nat.  Pro. 
Ins.  Co.,\lid.  149;  Bank  of  Mains  y.  Bud,  \i:  id.  811;  Boston  Locomotive  Works 
V.  Wright,  15  id.  258 ;  BmtUfr  v.  Mather,  14  Abb.  440 ;  contra,  Smith  v  Boaen 
Ihdl,  11  How.  442 ;  Myers  v.  Oerrits,  18  Abb.  106).  Except  that  a  managiuf 
agent  of  a  corporation  upon  whom  a  summons  is  served,  is  such  au  officer  of 
Uie  corporation  as  is  authorized  to  verify  the  answer.  The  verification  in 
such  case  by  the  i^nt  is  the  verification  by  the  corporation,  and  need  not 
state  the  deponent^  pounds  of  belief  or  sources  of  knowledge  (OlaubenMee 
Y.  Hamburg  dk  Amencan  Packet  Co.,  9  Abb.  104). 

d.  Id  DixtteU  v.  Wordsworth  (2  Code  Rep.  1^,  a  verafication  by  an  attorney 
in  the  form  following,  was  held  sufficient :  **  o&ys  he  is  attorney  for  Uie  de- 
fendant above-named,  and  resides  at  Hyde  Park  in  the  county  of  Dutchess, 
and  that  said  defendant  resides  in,  but  is  now  absent  from,  the  said  County  of 
Dutchess  (beinff  en^ged  in  business  at  Yonkers,  in  the  couuty  of  Westches- 
ter, at  which  place  ho  now  remains),  which  absence  of  the  defendant  is  the 
reason  why  this  verification  is  not  made  bv  him.  That  from  the  information 
iumiahed  this  deponent  bv  the  said  defendant,  and  ftom  his  representations 
(which  are  the  grounds  of  this  deponent's  knowledge  and  belief  in  the  mat- 
ter), he  believes  the  foregoing  answer  to  be  true,"  and  see  Wheeler  v.  Ch&^, 
14  Abb.  441. 

e.  In  Fitch  v.  Bigdow  (5  How.  287),  the  verification  was  by  the  attorney, 
and  omitting  the  commencement,  was  in  these  words :  "  That  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
8tat^  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.'*    It  was  held  to  be  insufficient  , 

/.  In  Mason  v.  Brown  (6  How.  481),  the  complaint  was  on  a  promissory  note, 
the  verification  to  the  reply  was  by  the  attorney,  and  stated  '*  that  the  reply 
is  true  of  the  deponent's  own  knowledge,  except  as  to  the  matters  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true ;  that 
the  ground  of  his  belief  is  information  derived  from  W.  L.,  the  payee  of  the- 
note  mentioned  in  the  complaint,  and  which  he  believes  to  be  true ;  that  the 
action  is  founded  upon  a  written  instrument,  which  is  in  the  possession  of  the 
attorney ;  that  the  reason  why  the  affidavit  ^as  not  made  by  the  plaintiff  was,. 
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that  he  resided  at  Nashua,  in  the  State  of  New  Hampshire,  and  was  not  pie- 
•ent  to  make  it."    It  iras  held  to  be  sufficient. 

a.  In  SUmnurd  y.  McUiice  (7  How.  4),  the  report  does  not  state  the  nature  of 
the  action,  but  we  infer  it  was  based  on  a  deed  in  some  way ;  the  complaint 
was  verified  by  the  attorney,  and  stated,  that  he  '*  has  read  the  foregoing  com- 
plaint, and  that  he  knows  the  contents  thereof,  and  knows  the  same  to  be 
true,  except  as  to  the  matters  therein  stated  to  be  on  information  and  belief, 
and  as  to  those  matters  he  believes  the  same  to  be  true.  That  the  reason  the 
plaintiff  does  not  make  this  affidavit  is,  that  he  resides  in  Albany  county ;  de- 
ponent has  more  knowledge  of  the  record,  evidence,  and  proceeoines  than  the 
plaintiff;  that  he,  deponent,  has  been  the  plaintiff's  attorney  in  all  the  pro- 
ceedings set  out  in  the  complaint,  and  knows  the  existence  thereof  as  therein 
stated  of  the  de^  in  the  clerk's  office ;  heard  the  defendant  admit  the  fact 
that  the  said  deed  was  executed  when  he  was  not  present,  and  when  said 
Henry  Mattioe  was  on  his  wav  off  to  leave  this  State.  Deponent  knows  the 
fact  from  information  that  Henry  Mattice  was  unembarrassed,  and  owed  no 
debts,  and  was  in  easy  circumstances,  in  January,  1850 ;  and  that  the  plain- 
tiff is  a  poor  man,  and  that  it  will  be  an  unnecessary  expense  to  send  to  him 
to  make  oath  to  this  complaint."    It  was  held  to  be  sufficient. 

&.  *'  In  every  case  where  the  verification  is  not  made  by  the  party,  the  agent 
or  attorney  making  it,  so  far  as  he  speaks  of  his  own  knowlec^e  he  must 
state  what  knowledge  he  has,  and  when  he  speaks  of  bis  belief  he  must  state 
the  grounds  of  his  belief.  This  is  expressly  required  by  the  code,  and  we 
are  not  at  liberty  to  dispense  with  it,  *  Harris,  J.,  TreadtoeU  v.  Ficuset,  (10 
How.  184).  Thus,  where  the  verification  of  the  complaint  was,  W.  L.,  one  of 
the  plaintiff's  attorneys,  being  duly  sworn,  says,  that  **  the  foregoing  complaint 
is  true  of  his  own  knowledge,  except  as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true ;  and 
that  the  promissory  notes  mentioned  in  the  said  complaint  are  in  the  pos- 
session of  the  said  attorneys,"  the  verification  was  held  msufflcient ;  the  alle^- 
tion  that  the  notes  were  in  the  attorney's  possession  was  sufficient  to  authorize 
him  to  make  the  verification,  but  he  ought  to  have  gone  further  and  stated 
the  grounds  of  Ma  beUefm  tlie  truth  of  the  complaint  {id;  and  see  SouUer  v. 
Mather,  14  Abb.  440 ;  Wheeler  v.  CheOey,  14  Abb.  441 ;  Myers  v.  OerriU,  18  Abb. 
106) ;  and  where  the  verification  was,  "  that  the  action  is  founded  on  an  in- 
strument for  the  payment  of  money  only,  which  instrument  was  in  his  possess- 
ion as  attorney  for  the  plamtifis,  neither  of  whom  were  residents  of  Erie 
county,  where  the  attorney  resided,  nor  was  either  of  them  capable  of  making 
the  affidavit  verifying  the  complaint,-~held  insufficient,  for  omitting  to  set  forth 
his  knowlede^  or  the  ground  of  his  belief  on  the  subject  (Hubbard  v.  Nai.  Pro, 
Ins.  Oo.y  11  How.  149).  A  different  opinion  was  expressed  by  T.  R.  Strong,  J. 
(SmUh  V.  Bosmfhal,  11  id,  442).  That  case  was  an  action  on  a  promissory  note, 
against  the  defendant  as  maker ;  the  complaint  was  upon  mformation  and 
belief  The  verification  was  by  one  of  the  attorneys  of  the  plaintifis,  who 
stated,  in  addition  to  what  is  required  in  an  affidavit  of  verification  by  a 
party,  that  he  **  has  in  his  possession  the  promissory  note  on  which  the  action 
is  brought."  That  was  all  that  the  verification  stated,  and  it  was  held  suffi- 
cient, and  that  it  was  to  be  implied  from  his  statement  that  the  possession  of 
the  note  furnished  the  ground  of  his  belief,  and  the  reason  why  the  verifica- 
tion was  not  made  by  the  party. 

e,  A  verification  as  follows  was  held  sufficient :  A.  L.  M.  **  sajrs  that  the 
above  complaint  is  true  to  his  own  knowledge,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  That  the  plaintiff  is  now  absent  from  this  State,  whi<5h  is  the  reason 
why  this  verification  is  not  made  by  him ;  that  deponent's  knowledge  is  de- 
lived  from  possession  of  the  notes  and  from  other  sources"  {Myers  v.  Gerriis, 
13  Abb.  106). 

d.  Where  the  verification  was  by  the  attorney,  and  stated  "  that  said  plain- 
tiff is  not  now  within  the  county  of  Albany,  where  deponent  resides ;  that 
this  action  is  founded  on  a  written  instrument  for  the  payment  of  money  only, 


§  157.]  yxsmCATZON  by  attosnxt.  818 

to  wit,  the  promiflsoiynote  set  forth  and  described  hi  the  foregomg  compUdnt, 
and  which  note  is  now  in  the  posBession  of  deponent  m  audi  attorney ;  that 
the  said  complaint  \b  true  of  deponent's  own  knowledge,  except,"  &c. — ^it  waa 
held  insufficient,  because  it  did  not  state  the  grounds  of  the  deponent's  know- 
ledge {M€ad8  Y.  OUastm,  18  How.  818). 

o^  A  yerification, "  that  he  is  attorney  of  the  plaintifib  in  this  action  ;  that 
he  knows  the  contents  of  the  foregoinf^  complaint,  and  that  the  same  \b  true 
except  as  to  matters  stated  on  information  and  belief^  and  as  to  those  matters 
he  belieyes  it  to  be  true ;  that  the  grounds  of  deponent's  knowledge  are  the 
admissions  of  the  defendant  to  him,  as  also  from  other  persons ;  and  that  the 
reason  why  the  plaintifb  did  not  yerify  this  complaint  is  that  they  are  absent 
from  this  county, — ^held  insufficient  for  not  saying  the  complaint  was  true  to 
the  knowledge  of  the  deponent,  and  that  the  abseoice  of  that  alle»tion  was 
not  supplied  oy  the  subsequent  statement  of  the  grounds  of  his  knowledge 
(TibbaOs  V.  Sdfridge,  12  How.  64). 

b.  Where  the.yerification  was  by  an  agent,  who  swore  that  the  facts  set  forth 
were  true  of  his  own  knowledge,  and  that  the  reason  of  his  making  the  affi- 
dayit  was  that  the  ikcts  were  fUUy  known  to  him,  and  but  partially  to  the 
plaintiff,  the  yerification  was  held  sufficient,  and  that  it  was  not  necessary  to 
ayer  the  absence  of  the  party  when  tbe  pleading  is  yerified  by  an  agent  hav- 
ing  a  frill  knowledge  of  the  ihcts,  and  that  such  an  ayeiment  was  only  neces- 
sary when  the  affi&yit  is  made  by  the  agent  on  information  and  belief  (6Wr 
ney  y.  Wersukmd,  8  Duer,  618 ;  Boss  y.  L(mgmutr,  %i  How.  49,  rey'd  15  Abb.  826). 

«.  Where  a  yerification  is  made  by  an  agent  of  the  party,  and  it  appears  the 
party  has  seyeral  agents,  there  is  nothing  which  renders  it  imperatiye  that  the 
yerification  should  be  made  by  the  agent  who  knows  most  about  the  matter 
{Drtwrt  y.  Apptert^  2  Abb.  166).  The  attorney  in  the  action  may  yerify  on  be- 
half of  his  non-resident  client,  although  it  appear  that  the  client  has  a  resident 
agent,  and  that  it  is  through  him  the  attorney  has  obtained  his  instructions  (Id,), 

d.  The  attorney  yerified  the  answer,  and  stated  that  **  deponent's  knowledge 
of  all  the  material  allegations  in  the  answer  is  founded  upon  communications 
made  to  him  by  the  deiendant  through  his  son,"  that  the  answer  was  true  of 
deponent's  own  knowledge,  except,  £c. — Harris,  J.,  denied  a  motion  to  set 
aside  the  answer,  on  the  ground  that  it  was  defectlyely  yerified,  for  the  reason 
that  where  it  is  doubtfiil  whether  the  yerification  is  sufficient  or  not,  the  bet- 
ter plan  is  to  mtike  no  question  about  it  and  treat  it  as  sufficient  ( Wilkin  y. 
GUman,  18  How.  225). 

e.  A  yerification  as  follows  was  held  sufficient :  F.  C.  B.  **  rays  he  is  attorney 
for  plaintiff  in  the  aboye  action,  that  the  foregoing  complaint  is  true  of  his 
own  knowledge,  except  as  to  the  matters  theiein  stated  on  information  and 
belief,  and  as  to  those  matters  he  belieyes  it  to  be  true,  lliat  the  reason  why 
this  yerification  is  not  made  by  plaintiff  is  that  the  action  is  founded  on  a 
written  instrument  for  the  payment  of  money  only,  and  such  instrument  is  in 
the  possession  of  deponent,  and  that  his  knowledge  is  deriyed  from  said  in- 
strument and  from  information  receiyed  by  deponent  from  plaintiff,  and  that 
the  grounds  of  deponent's  belief  are  the  statements  of  plaintiff  to  deponent  ** 
(WhaddTY.  Ched^,  14  Abb  442). 

/.  A  yerification  as  follows  was  held  insufficient :  J.  W.  B.  "  sa3rs  he  is  one  of 
the  firm  of  B.  &  B.  attorneys  for  plaintiff  in  this  action,  that  the  foregoing 
complaint  is  true  to  his  own  knowledge  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he  belieyes  it  to  be 
true.  That  this  action  is  founded  on  a  written  instrument  for  the  payment  of 
money  only,  namely  a  promissory  note,  and  such  instrument  is  in  possession 
of  deponent's  firm,  as  attorneys  for  plaintiff"  {BmUer  y.  Mather,  14  Abbw  440). 

g.  A.  yerification  as  follows  was  held  sufficient :  A.  B.  says  ^  lie  is  agent  for 
defendant  in  this  action,  that  the  foregoing  answer  is  true  to  his  own  know- 
ledge (except  as  to  those  matters  therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  belieyes  it  to  be  true).  That  the  reason  why  the  yerifi- 
cation is  not  made  by  defendant  is  that  all  the  allegations  in  the  answer  are 
within  the  personal  knowledge  of  deponent,  and'  not  within  the  personal 
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knowledge  of  defendant*'  {Bau  t.  Langmidr  16  Abb.  826,  reVg  24  How.  49). 
The  yeiincation  would  have  been  sufficient  without  the  words  in  parenthesis 
(15  Abb.  827,  fiote), 

a.  In  Bank  of  Maine  v.  BuU,  14  How.  811,  the  complaint  was  verified  bv 
the  attorney,  and  after  the  usual  form  of  verification  by  a  party ;  to  the  verifi- 
cation was  added :  "  And  deponent  ftirther  says  that  the  drafts  or  bills  of  ex- 
change set  out  in  the  complamt  are  both  in  the  possession  of  deponent,  and 
he  hoe  heard  drfendant  in  taUdnq  of  the  same  admit  or  at  least  assume  that  they 
were  genuine,  and  that  he  had  had  the  money  thereon  from  the  plaintiff,  and 
the  eame  irrformaiion  has  been  communicated  to  the  deponent  b^  the  plaintiff;'* 
held  by  Gould,  J.  to  be  insafficient  It  gave  $ome  ^unds  or  belief,  but  for 
parte  of  the  complaint  essential  to  the  plaintiff's  nght  of  action,  he  did  not 
profess  to  give  any  grounds  of  his  beliet 

b.  Where  the  verification  of  a  complaint  was  by  the  attorney,  and  stated 
that  the  action  was  on  the  official  bond  of  the  defendant  Allen,  as  sheriff,  &c., 
that  a  certified  copy  of  the  bond  was  in  the  possession  of  the  deponent,  that 
the  plaintiff  was  not  within  the  county  of  the  deponent's  residence,  but  re- 
sided in  the  county  of  M.  and  was  not  capable  of  making  the  verification,  that 
deponent  had  read  the  complaint  and  knew  the  contents  thereof;  that  the 
same  was  true  of  his  own  knowledge  except  as  to  the  matters  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believed  it  to  be  true,  it  was  held 
insufficient  because  it  did  not  set  forth  the  deponent's  knowledge  of  the  facts 
stated  in  the  complaint,  or  the  grounds  of  his  belief  on  the  subject  (The  People 
V.  Alien,  14  How.  884).  In  a  subsequent  case  {Boeton  Loeomotite  Works  v. 
Wright,  15  How.  258),  an  action  on  a  promissory  note  against  the  makers  and 
indorsers,  the  answer  was  verified  by  two  defendants  on  their  own  behalf,  and 
by  one  of  those  two,  W.  H.  R  on  behalf  of  M.  R,  the  third  defendant,  as  fol- 
lows: "  says  he  is  agent  for  said  M.  R  and  has  the  charge  of  said  M.  R's  busi- 
ness in  said  county,  that  said  M.  R.  does  not  reside  in  and  is  not  now  within 
said  county,  and  deponent  is  more  &miliar  with  the  matter  upon  which  this 
action  is  founded  than  said  M.  R ;  deponent's  knowledge,  information,  and 
belief  therein  bein^  founded  in  communication  with  the  plaintiff's  attorney 
and  others,  and  it  is  for  the  reason  above  mentioned  that  this  answer  is  not 
verified  by  said  M.  R  in  person."  The  plaintiff's  attorney  gave  notice  that 
he  deemed  the  verification  insufficient,  disregarded  the  answer,  for  such  in- 
sufficiency, and  entered  Judgment  On  motion  to  set  aside  that  judgment,  E. 
Darwin  Smith,  J.,  held  the  verification  insufficient,  because,  (1)  it  did  not  show 
in  what  way  or  to  what  extent  W.  H.  R  was  agent  of  M.  R  or  for  what  pur- 
pose ;  (2)  W.  H.  R  did  not  profess  to  have  any  knowledge,  or  did  not  state 
any  in  respect  to  the  material  allegations  of  the  pleading. 

e.  Verification  by  all  plaintiffa  or  defendants. — ^Where  several  join  as 
plaintiffs,  all  not  united  in  interest  should  verify  the  complaint,  to  render  it 
complete  as  a  verified  complaint  {Oray  v.  KenctaU,  5  Bosw.  666 ;  lU  Abb.  70). 
The  rule  is  th£  same  with  respect  to  a  complaint  as  to  an  answer.  (Id.)  Where 
one  of  several  parties  united  in  interest  makes  the  verification,  he  should 
state  that  he  is  acquainted  with  the  facts  (KeUy  v.  Bowman,  Transcript,  18 
July,  1861 ;  see,  contra,  6  How.  278).  Where  the  maker  and  indorser  of  a  pro- 
missory note  are  sued  together,  the  complaint  being  verified,  if  they  put  in  a 
joint  answer,  it  must  be  verified  by  both,  or  the  answer  will  on  motion  beheld 
to  be  only  the  answer  of  the  defendant  who  verified  it ;  because  tlie  defendants 
are  not  united  in  interest,  so  that  a  verification  byone  would  be  sufficient  for 
both  (Andrews  v.  Storms,  5  Sand.  609 ;  Alfred  v.  Watkins,  1  Code  Rep.  N.  S. 
848 ;  MuU  V.  BaU,  14  How.  305 ;  and  see  Beed  v.  BuOer,  2  Hilton,  589). 

d.  And  in  an  action  against  husband  and  wife,  where  the  complaint  is  veri- 
fied, unless  the  wife  is  a  mere  nominal  party,  she  should  foin  with  the  husband 
in  verifymg  the  answer  (Tounffs  v.  8eely,  12  How.  897 ;  &ed  v.  Butler,  2  Hil- 
ton, 589). 

e.  'Writing,  nnmberin&  and  indorsing  pleadin^L^Pleadhigs  are  to  be  in 
the  English  language  (2  R  S.  275,  §  9),  legibly  written,  and  the  folios,  where 
the  pleading  exceeds  two  folios  in  length,  distinctly  marked  (Rules  20  and  56) ; 
the  attorney's  name  and  residence  are  to  be  indorsed.    (Id.  10.) 


§  158.]  ITEMS  01*  AOOOUIVT.  815 

§  158.  [135.]  (Am'd  1849,  1851.)  Items  of  aecaunt.  Par- 
tundars. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing, the  items  of  an  account  therein  alleged ;  bnt  he  shall 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which,  if  the  plead- 
ing is  verified,  most  be  verified  by  his  own  oath,  or  that  of  his 
agent  or  attorney,  if  within  the  personal  knowledge  of  such 
agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true,  or 
be  precluded  from  giving  evidence  thereof.  The  court,  or  a 
judge  thereof,  or  a  county  judge,  may  order  a  "further 
account,"  when  the  one  delivered  is  defective ;  and  the  court 
may  in  all  cases  order  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  furnished. 

a,  "  The  use  of  a  bOl  of  particolara  is  to  apprise  a  party  of  the  specific  de- 
mands of  his  adyereaiy,  when  the  pleadings  are  general  and  leave  uncertain 
what  is  particularly  demanded'*  {The  Bsopie  v.  Monroe^  Ck)m.  Pleas,  4  Wend. 
200).  '*  It  should  m  general  contain  a  precise  and  detailed  account  of  the  sev- 
era!  items  which  constitute  the  mund  of  the  plaintiff's  demand,  specifying  the 
dates,  somewhat  in  the  nature  of  tradesmen's  bills ;  and  where  there  have  been 
mutual  dealings,  or  payments  have  been  made  on  account,  the  particulars  for 
whidi  it  is  intended  to  give  credit,  and  the  balance  for  which  the  plaintiff 
seeks  to  recover,  should  also  be  stated  "  (Bagley's  Pr.  204).  It  "  has  the  effect 
to  restrict  the  proofe  and  limit  the  recovery  to  the  matters  set  forth  in  it.  It 
is  regarded  as  an  ami^lification  of  the  pleading  to  which  it  relates,  and  it  is  to 
be  construed  as  ftntmng  a  part  €fit.  No  proof  should  be  allowed  of  matters 
not  within  the  bill  of  particulars  "  {Bounnan  v.  Earle,  8  Duer,  094).  ''  A  bill  of 
particulars  is  indeed  considered,  in  some  respects,  an  amplification  of  the  de- 
claration, but  it  is  considered  sufficient  if  it  fidrly  apprise  the  opposite  party  of 
the  nature  of  the  claim,  so  that  there  can  be  no  surprise  "  {Brovm  v.  WOliami, 
4  Wend.  868.)  [Except  in  the  sense  that  the  bill  of  particulars  gives  a  cer- 
tainty to  the  plctfkdinj?,  it  can  scarcely  be  regarded  as  forming  a  part  of  it ;  see 
Boom  v.  Howard  (5  Dowl.  488),  and  see  Farey  v.  Lee,  10  Abb.  148,  in  note  to 

§160,1NM^.] 

b.  It  is  not  the  office  of  a  bill  of  particulars  to  state  the  grounds  upon  which 
the  plaintiff  claims  to  recover,  but  only  to  point  out  the  items  and  particulars 
embraced  in  his  claim,  so  as  to  identify  them  {Seaman  v.  Low,  4  Bosw.  888). 
It  is  sufficiently  specific  If  it  apprizes  the  opposite  party  of  the  evidence  to  be 
offered  (Smith  v.  Midcs,  5  Wend.  48).  The  several  items  should  be  given  with 
all  practicable  particularity,-— the  date  and  amount  and  general  character  of 
each,  as  proposed,  to  be  established  by  proof  on  the  trial  (KeUogg  v.  PtUne,  S 
How.  829). 

c,  A  bill  of  particulars  as  follows:  to  the  first  count  damages  $5,000;  bal« 
anoe  due  on  settlement,  $5,000 ;  money  received  at  New  Orleans  on  account  of 

Slaintiff;  $5,000,  without  specifying  any  date,  held  insufficient  {Wamore  v. 
ennpe,  1  Barb.  58). 

d.  In  an  action  for  converting  plaintiff's  ^ods,  the  defendant  is  not  entitled, 
as  of  course,  to  be  fbmished  by  plaintiff  with  a  particular  statement  of  the 
goods  alleged  to  have  been  converted ;  but  the  court  may,  in  its  discretion, 
order  the  plaintiff  to  fhmish  such  a  statement  (Bladbie  v.  Jye&eon,  6  Bosw.  681). 
The  court,  however,  will  not  order  such  a  statement  where  it  appears  the 
plaintiff  has  already  furnished  the  best  description  }n  his  power,  ayd  that  the 
defendant  has  better  knowledge  on  the  subject  than  the  plaintiff.    (Id.) 
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a.  In  aa  action  to  reoorer  the  deposit  upon  the  porchaae  of  an  estate,  the 
defendant  is  entitled  to  particulars  of  the  objections  to  the  ti^le  arising  from 
matters  of  foct,  but  not  those  which  are  matters  of  law  {Bobim  y.  BofSand^  1 
Horn  &  HurL  105).  In  an  action  for  a  breach  of  warrantyof  sonndness,  order 
for  particulars  of  unsoundness  refused  (PyUe  y.  Stephen.  8T>owL  Pr.  Caa.  771 ; 
6M;&W.814). 

b.  Alter  a  dissolution  of  a  partnership  and  an  action  brought  by  the  partner 
entrusted  with  the  settling  of  the  business,  against  his  co-partner  for  an  ac- 
count, the  court  will  not  order  a  general  bill  orparticulars  to  be  furnished.  But 
if  in  such  a  case  the  complaint  states  claims  not  eyidenced  by  the  baoka  of  the 
firm,  and  particulars  of  such  claims  are  sought,  the  application  should  be  spe- 
cial, and  airected  to  the  specific  transactions  of  which  particulars  are  sought, 
and  the  moying  affidayits  should  state  the  grounds  creating  Uie  necessity  for 
the  application  {Depeto  y,  Leal^  5  Duer,  668). 

e.  A  pluntiff  is  not  bound  to  furnish  particulars  of  set-o£Eh,  or  payments  by 
defendant,  with  which  he  (plaintiff)  yolunteers  to  credit  him  (defendant)  in 
his  complaint  ( Wimrn  y.  Sha/U),  4  Abb.  209 ;  Oile$  y.  BeU,  16  Abb.  285),  and 
where,  from  the  nature  of  the  action,  the  knowledge  of  the  facts  on  which 
the  plidntiff*s  claim  rests  is  more  with  the  defendant  than  with  the  plaintiff, 
the  latter  will  not  bo  required  to  furnish  a  bill  of  particulars  (TouTig  y.  De 
JdoUf  1  Barb.  80).  In  an  action  to  recoyer  dama^  for  causmg  death  by 
wrongful  act,  the  court  refhaed  to  order  the  plidntiff  to  furnish  a  oill  of  par- 
ticulars (Murphy  y.  Kipp^  1  Duer,  659). 

d.  An  order  on  the  plaintiff  to  deliyer  a  Wl  of  particulars  of  the  account 
mentioned  in  the  complaint  within  a  time  specified,  and  with  a  stay  of  nro- 
ceedings,  does  not  operatejp^  m  to  extend  the  defendant's  time  to  answer  (PlaU 
▼.  Townsend,  8  Abb.  9 ;  5  Duer,  668). 

€.  The  further  account  whidi  this  section  permits  to  be  called  for,  may  be 
enforced  by  motion  after  all  the  pleadings  are  put  in,  and  any  time  before 
trial  (Yates  y.  Bigelow,  9  How.  186). 

/.  After  a  demand  of  a  copy  of  the  account  and  one  Is  deliyered,  if  the  de- 
fendant is  not  satisfied  therewith,  he  should  moye  for  a  ftirther  account ;  but 
he  cannot  then  moye  to  haye  the  complaint  made  definite  and  certain  (i/ejr»'»- 
ney  y.  MeKinney,  12  How.  22). 

g.  When  an  account  is  furnished  in  pursuance  of  a  demand  which  is  deem- 
ed defectiye,  the  order  requiring  a  more  particular  statement  of  the  account, 
should  point  out  the  parts  or  items  in  respect  to  which  a  further  account  is  re- 
quired (KeUogg  y.  Fainey  8  How.  329). 

A  The  better  practice  is,  for  a  party  who  intends  to  preclude  his  adyersazy 
from  proying  an  account  on  the  ground  that  he  has  not  complied  with  a  de- 
mand or  an  order  for  the  particulars  of  such  account,  to  apply  for  an  order  to 
that  effect  before  the  trioL  so  as  to  haye  the  question  settled  prior  to  the  trial. 

t.  A  party  claiming  on  an  account  stated  who  refuses  to  furnish  the  items 
of  his  demand,  should  be  precluded  from  giying  eyidenoe  of  such  items  fur- 
ther than  may  be  necessary  to  proye  the  settlement  of  the  sum  due  (Goinge  y. 
PUiien,  17  Abb.  889). 

J.  The  refusal  of  the  court  to  allow  a  party  to  serye  a  bill  of  particulars 
Aiter  his  time  to  do  so  has  expired  is  not  reviewable  on  appeal    (Jo.) 

JL  A  bill  of  particulars  forms  no  part  of  the  record  (Kr$u$  y.  SeUgman^  8 
Barb.  440). 


§  159.  [186.]    PleadingSy  hoi/o  construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  determ- 
ining its  effect,  its  allegations  shall  be  liberally  construed  with 
a  view  of  substantialjustice  between  the  parties. 
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a.  The  code  hy  requiring  pleadings  to  be  liberally  constmed  docs  not  mean 
that  substantial  averments  may  be  omitted  and  the  omission  disregarded 
(Edenig  ▼.  Nati,  2  Hilton,  824 ;  Spear  y.  Dawrwng,  34  Barb.  523 ;  12  Abb.  487). 
A  yerfied  pleading  most  be  construed  so  as  to  make  all  its  pcu-ts,  if  possible, 
haimonisse  with  each  other  {Eyle  y.  Harrington,  4  Abb.  421). 

b.  'Words  used  in  a  pleading,  as  in  a  contract,  should  be  construed  according 
to  their  popular  sense  ( Woodbury  y.  Saekrider^  2  Abb.  405 ;  Mann  y.  MoreiwoOy 
6  Sand.  557) ;  but  a  pleading  must  be  construed  according  to  what  it  says,  and 
not  what  the  pleader  intended  (6  Hill,  240 ;  OoiOd  y.  Glass,  19  Barb.  185). 
**  The  law  does  not  presume  that  a  party's  pleadings  are  less  strong  than  the 
fects  of  the  case  will  warrant "  (Cruger  y.  Ths  Budson  Bher  R  R  Co.,  2  Ker- 
nan,  201 ;  Koenig  y.  Nott,  2  Hilton,  ^) ;  and  where  the  plaintiff  so  fhtroes  his 
(x>mplaint  as  to  render  it  doubtftil  whether  he  intends  to  rely  on  a  cause  of 
action  on  tort  or  contract,  that  construction  should  preyail  which  is  most  un- 
&yorabIe  to  the  plaintiff  {Bidder  y.  WMOock,  12  How.  212 ;  see  Munger  y.  Hess, 
S8  Barb.  75) ;  when  the  statement  of  facts  in  a  complaint  will  support  either 
of  two  actions,  and  it  is  doubtful  which  the  pleader  intended,  the  demand  fbr 
jndnnent  and  and  the  summons  may  be  consulted  with  a  yiew  of  ascertaining 
whS^  action  was  intended  (Bodgers  Y.Bodgers,  1 1  Barb.  596 ;  Chambers  y.Leins,  2 
Hilton,  591 ;  10  Abb.  206 ;  11  Abb.  210 ;  Comes  y.  Harris,  1  Coma  228).  And 
where  the  complaint  was  so  framed  that  it  was  a  matter  Of  doubt  whether  it 
was  intended  as  consisting  of  one  or  of  two  causes  of  action,  but  it  contained 
allq^tions  constituting  a  cause  of  action  on  contract  and  a  cause  of  action  for 
a  tort,  held  that  all  the  allegations  not  material  to  the  cause  of  action  on  con- 
tract might  be  struck  out  as  irreleyant  or  redundant  {ffurUer  y.  Powell,  15  How. 
221).  Generally  where  an  equiyocal  or  ambiguous  expression  is  used,  it  is  to 
be  construed  gainst  the  party  using  it  (18  Eng.  Com.  Law.  Rep.  175 ;  80  id, 
243 ;  Bates  y.  Sosekrans,  28  How.  98 ;  Beach  y.  Bay  Stale  Co.,  10  Abb.  71) ; 
but  if  the  opposite  party  pleads  oyer,  then  that  construction  is  to  be  adopted 
which  will  support  the  previous  pleading.  (Id.)  In  AUen  y.  PaUerson  (3  Sel- 
den,  480),  the  court  remarked,  *'  it  is  said  that  eyery  thing  shall  be  taken  most 
strongly  against  the  party  pleading,'or  rather  that  if  tHe  meaning  of  the  words 
be  eqmvocal  they  shall  be  construed  most  strongly  against  the  party  pleading 
them;  for  it  is  to  be  intended  that  eyery  person  states  his  case  as  fayor- 
uble  to  himself  as  possible.  This  must  be  taken  with  some  qualification ; 
for  the  language  of  a  pleading  is  to  haye  a  reasonable  intendment  and  con- 
struction ;  and  when  a  matter  is  capable  of  different  meanings,  that  shall  be 
taken  which  will  support  the  pleading,  and  not  the  other  wnich  will  defeat 
it ;  **  and  see  Sheddon  y.  PaHck  (28  £ng.  Law  and  £q.  R,  68).  It  is  not  com- 
petent to  the  party  pleading  to  insist,  to  the  prejudice  of  his  opponent,  upon  a 
construction  that  will  make  his  pleading  bad  (Moore  y.  Forst&r,  5  Com.  B.  220 ; 
and  see  5  Beay.  41 ;  8  id  284 ;  2  Myl.  &  Cr.  145).  The  law  will  not  assume  in 
fayor  of  a  party  anything  he  has  not  ayerred  (Cruger  y.  Hudson  Biver  R  R 
Co.,  2  Keman,20i). 

&  Where  the  parties  go  to  trial  on  an  issue  of  fact,  the  pleadings  objected 
to  will  be  construed  wiu  greater  liberality  than  where  the  objection  has  been 
pointed  out  by  demurrer  ^  John  y.  Norwrup,  28  Barb.  26 ;  and  see  Ckidy  y. 
AUen,  22  Barb.  894 ;  see  anU,  p.  804  (2) ;  or  motion  (Waa  y.  Buffaio  Water  Works, 
18  N.  Y.  119). 

d  General  statements  in  a  complaint,  which  are  eyidently  qualified  and  in- 
tended to  be  qualified  by  subsequent  parts,  must  be  taken  accordingly  with 
such  qualification,  and  not  as  absolutely  as  if  the  qualification  were  not  added 
(Page  y.  Boyd,  11  How.  416).  A  general  allegation  followed  by  a  specific  one 
is  goyerned  by  the  latter.  And  although  the  specific  allegation  is  unnecessary, 
yet  haying  been  made  and  the  general  allegation  bein^  qualified  by  it,  it  can- 
not be  rejected  as  surplusage ;  thus  where  the  condition  was  that  all  suits  in 
the  supreme  court  were  to  be  discontinued,  meaning  three  ejectment  suits  in 
the  name  of  P.  M.  H.,  one  against  Norman  P.,  one  against  Nelson  P.,  and  one 
against  b.  D.,  and  the  allegation  of  performance  was  that  all  suits  in  the  su- 
preme court  were  discontmued,  as  in  the  condition  of  said  bond  stipulated 
meoiiing  these  ejectment  suits  in  the  name  of  P.  M.  H.  against  Nelson  P.  and 
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one  against  S.  D.,  nothing  being  said  as  to  the  suit  apinst  Nonnan  P.  and  it 
not  appearing  to  hare  been  in  any  war  discontinued,  it  was  held  on  demurrer 
alleging  for  cause  that  the  complaint  did  not  show  performance  of  the  stipula- 
tions as  to  the  suit  of  Norman  P.,  that  the  demurrer  was  well  talLen  and  that 
the  complahit  was  defectire  [Hatch  y.  PM,  28  Barb.  575). 

a.  Where  there  is  an  ayerment  of  a  leeal  conclusion  at  yariance  with  an 
admitted  fkct,  the  fiict  will  be  regarded  and  the  l^al  conclusion  disregarded 
(J<me$Y.  TAd  PAomcv BsfiA, 4 Selden, 235 ;  Bobinson y.  Stewart,  ION.  Y.  189); 
and  tiie  ayerment  of  a  mere  conclusion  without  anj  fact  to  warrant  it,  is  al- 
ways disrefl»rded  (Sehienk  y.  Naylor.  2  Duer,  678 ;  and  see  Mann  y.  MorevMA^ 
5  Sand.  m\  Qarr  y.  SOden,  4  Corns.  91 ;  BMtt  y.  Wajfit,  16  N. T.  180; 
BurraU  y.  Ano^,  21  How.  878) ;  and  this  has  been  held  of  an  allegation  that 
the  defendant  w  indebted  or  remaine  indebted  (Chamberlain  y.  Kaywr,  2  K  D. 
Smith,  18^;  that  a  defendant  was  liable  under  a  special  contract  (Xetow  y. 
Atker^  11  How.  168) ;  that  an  instrument  was  a  mortgage  (Fairbanks  y.  Bhom- 
fMy  2  Duer,  854) ;  and  so  of  the  allegation  ^  unlawfully  conyerted  ^  (kt. 
854),  or  that  an  obstruction  was  a  flagrant  nuisance  {fUniz  y.  L,  L  R  R  Go.,  13 
Barb.  647,  and  see  in  note  to  §  160,  poet,  Decker  y.  Matthewi  (2  Kernan,  821), 
SL  John  y.  OHjUUh  (1  Abb.  40). 

b,  A  positiye  denial  of  fraud  in  an  answer,  will  not  preyail  against  admis- 
eions  in  the  same  answer  of  facta,  which  show  that  the  transaction  was  fraudu- 
lent {Bebineon  y.  Steieart,  10  N.  Y.  189 ;  and  see  Wiffhi  y.  PreeeoU  (2  Barb. 
196) ;  Dyken  y.  Woodward  (7  How.  818). 

e.  A  oomplidnt  which  alleges  that "  the  sheriff  suffered  and  permitted  such 
X>erson  to  escape  and  go  at  laige,"  states  a  yoluntary  and  not  a  negligent 
escape  {Looeejf  y.  Oreer,  4  Boew.  891). 

d  In  an  action  for  damages  caused  by  defendant  negligently  leaying  a  ditch 
in  a  highway  open,  the  complaint  stated  that "  plaintiff  fell  into  it  without  any 
&ult  or  want  of  care  on  his  part'*  The  answer  denied  **  that  the  plaintiff 
without  any  &ult  or  want  of  care  did  &IL  therein.'*  This  was  construed  to 
put  in  issue  the  &lling  into  the  ditch  as  well  as  the  exercise  of  proper  care  by 
the  plaintiff  (IVatt  y.  Bufaio  Water  Workt  Co,,  18  N.  Y.  119). 

0.  Where  a  party  is  shown  to  be  the  owner  of  property,  on  a  certain  day  it 
need  not  be  alleged  that  he  continued  such  owner,  the  fact  of  his  continuing 
to  be  owner  will  be  presumed  and  need  not  be  alleged  (Van  Beneeelaer  y. 
Bonested,  24  Barb.  866). 

f.  There  is  in  substance  no  difference  between  an  ayerment  that  by  means 
•f  certain  specified  ft«uds  of  defendants  (which  are  charged  to  have  been 
practiced  with  intent  to  defraud  the  public  generally),  the  plaintiff  was  in- 
auced  to  mal^e  and  did  make  a  particular  purchase,  and  an  ayerment  that  de- 
fendants, by  means  of  the  same  frauds,  induoe(^  plaintiff  to  make  such  pur- 
chase (Oroee  y.  SaekeU,  2  Boew.  618). 

p.  An  ayerment  in  pleading  that  an  agent  acted  by  tlue  authority,  is  sus- 
tamed  by  proof  of  subsequent  ratification  (Myi  y.  ThampeonU  JBhoeeutore,  19 
N.  Y.  208). 

h.  To  state  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which  the  party  relics  in  making  an  ayerment  on  information  and  belief,  does 
not  yitiate  the  allegation,  nor  does  prefixing  the  word  therefore  to  an  allega- 
tion render  the  allegation  the  less  an  allegation  of  teucX  (Btnrowe  y.  MUbank, 
5  Abb.  28 ;  see  ante,  p.  196  dd). 

ft.  A  complaint,  stating  a  promissory  note,  whereby  the  maker  promised  to 
pay  the  defendants  named,  '*  trading  and  doing  business  under  the  partner- 
ship name  or  firm  of  C.  J.  &  Co.,  and  that  said  note  was  duly  indorsed  by 
said  defendants  by  their  said  partnership  name,  sufBdently  ayers  the  partner- 
ship ;  an  answer,  denying  **  the  indorsement  in  the  complaint  alleged,"  does 
not  put  the  partnership  in  issue  (Anable  y.  CdnkUn,  25  N.  Y.  470). 

j.  An  allegation  that  the  statement  was  published  "  with  an  intent  to  de- 
fraud those  who  might  become  purchasers,'^held  not  to  mean  a  statement  to 
defitkud  the  public  generally  (Mbne  y.  Swite,  19  How.  276). 
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0.  The  allegation  that  defendant  sabeciibed  to  bo  many  shares  of  stock 
impliea  that  defendants  were  owners  of  those  shares  {OmiDego  Plank  Rd,  OtK 
v.  Bust,  5  How.  890). 

b.  An  alleeation  "  that  Abner  Sanfbrd  was  appointed  to  collect  the  money 
*  *  *  and  that  no  personal  demand  was  maae  by  the  said  Abner  Sanford/' 
does  not  imply  that  no  personal  demand  toew  made  by  any  person  authorized 
to  receive  the  sam  demanded,  and  other  than  the  said  Abner  Sanford  "  (Manice 
V.  Maifor  cf  N,  F.,  4  Selden,  182). 

&  An  allegation  that  plaintiff's  intestate  was  in  the  employ  of  defendants 
09  an  tfn^'TMerttp^n  their  locomotiye  while  it  was  in  their  service,  was  held 
sufficient  to  show  the  relation  of  master  and  servant  between  the  parties  (fiDWJIf 
Ian  y.  Saratoga  Rlroad  Co.,  20  Barb.  452). 

d.  Fromanallegation  that  plaintiff  was  the  owner  and  entitled  to  certain 
real  estate  it  cannot  be  inferred  that  he  ever  was  in  possession  of  such  real  es- 
tate {Carponter  v.  SUO/wXt,  8  Abb.  460). 

e.  In  an  action  on  a  policy  of  insurance  against  flre,  proof  that  there  was 
no  force-pump  in  the  building  destroyed,  is  admissible  under  an  allegation 
in  the  answer  that  tibe  plaintiff  on  his  application  for  insurance  warranted 
that  the  building  contained  such  force-pump,  and  that  he  removed  the  same 
before  the  fire  (McOomber  v.  The  GraniUlm.  Cb.,15  N.  T.  485). 

/.  An  allegation  that  certain  drafts  were  accepted  by  a  corporation,  by  their 
treasurer,  includes  an  averment  of  authority  to  the  treasurer  to  accept  the 
drafts  {Partridge  v.  Badger,  25  Barb.  146). 

g.  Where  it  was  alleged  that  there  was  an  instrument  in  writing  purporting 
to  be  the  last  will  and  testament  of  J.  M.,  deceased,  and  to  be  duly  ezecutea 
hy  him  and  attested  as  such,  that  the  instrument  was  admitted  to  probate  as  a 
will,  of  real  and  personal  estate ;  that  letters  testamentary  were  issued,  and 
that  the  persons  named  as  executors  qualified,  it  was  held  that  the  allega- 
tion was  m  substance  and  effect  '*  not  only  that  there  was  an  instrument  in 
writing  which  purported  to  be  a  will  and  to  be  duly  executed  hnd  attested  as 
each,  but  that  hy  the  decree  of  Uie  proper  court  having  Jurisdiction  in  such 
matters,  it  had  be^i  adjudged  and  declared  that  there  is  a  will  (Maaon  v.  Jones^ 
18  Barb.  407). 

K  Where  the  covenant  was  that  the  legislature  had  a  righi  to  conv^,  and 
the  breach  was  that  the  legislature  had  no  authority  to  convey,  held  sufllcient ; 
(Fletcher  v.  Peck,  6  Cranch,  87 ;  2  Code  R  816 ;  2  Curtis,  880). 

i  Where  a  deed  is  set  up  in  an  answer,  it  is  not  sufficient  to  say  it  was  "  ex- 
ecuted in  due  form  of  law:"  delivery  and  acceptance  also  must  be  averred 
( WMOocke  y.  Fitke,  8  Edw.  Ch.  181 ;  and  see  19  N.  T.  282 ;  80  Barb.  492). 

j.  Knowledge  of  the  party  means  of  the  party  making  the  contract  {Ekk- 
man  v.  Fmnm,  1  Horn  &  Hurl.  158 :  8  M.  &  W.  517).  Where  the  plaintiff 
avers  &cts  amounting  to  an  excuse  lor  not  giving  notice  of  non-pavment,  and 
proves  such  &cts  on  the  trial,  he  may  recover  although  he  has  also  averred 
notice  and  gives  no  proof  thereof  The  latter  averment  may  be  regarded  as 
surplusage  (i^nsAoM  y.  Mattieon,  6  Duer,  587). 

k.  The  words  "  as  such  attorney"  amount  to  nothing,  as  it  is  a  question  of 
construction  upon  Uie  fiicts  whether  or  not  the  employment  was  in  that  char- 
acter {Ehapa/rU  Webb,  1  New  Pr.  Cas.  218). 

I  Allegation  of  making  a  written  instrument  implies  a  deliverer  {Prindle  v. 
Oaruther$,  15  N.  Y.  426) ;  allegation  that  defendant  accepted  implies  a  due  ac- 
ceptance (Qraham  v.  Maehado,  6  Duer,  514 ;  B'k  of  LowviOe  v.  Edwards,  216); 
fio  auHMrd  means  no  valid  award  {I>remr  v.  Stanmeld,  14  M.  &  W.  822) ;  no 
memorial  means  no  valid  memorial  {Bicki  v.  OrackMU,  8  M.  &  W.  77) ;  taking 
means  an  unlawfiil  taking  {ChUde  y.  HaH,  7  Barb.  872);  eonMreion  means 
wrongfiil  conversion  (Toung  y.  Cooper,  20  Law  Jour.  R  Ex.  186 ;  6  Ex.  62); 
indoreed  means  lawraJy  indorsed  (Meohanie$  Ek  Amo,  v.  Spring  VaUeg  Shot 
Co.,2R  Btab.  621 ;  toA  BdB  Priee  Y,  McOloM,  6  Duer,  6U;Bk of  Oenen  Ovr 
Uek,  8  How.  57)  jand  hidndes  delivery  (ffk  of  LowmOe  v.  JBdtoardt,  11  How. 
die ;  see  8 11  &  W.  494) ;  «fi^  on  land  means  lawful  entry  (2Vrner  v.  ifc(7ar%, 
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4E.  D.  Smith,  248);  ft»2(f  implies  "a  sale  and  deHrery"  l€flarkY,Meigs,lZEaw, 
467);  negUgencs  includes  gross  as  well  as  ordinary  negligence  {M&m  r.  WesL 
ILR  0^.,  16  N.  Y.  4S0 ;  BdgerUm  Y,  N,  r,  df  HarlenTlL  22L  85  Barb.  889^ 
ov&rpaumerU  means  an  oreipayment  in  money  {Mann  y.  Mormooody  5  Sand.  557; , 
wle  nsir  at  law  implies  heirship  and  only  heir  {8t.  John  y.  Nbrihrupt  28  Barb.  26) ; 
^[ned  means  made,  applied  to  a  promisor^  note  (Price  y.  MeClaw/Q  Daer,  544 ; 
Jfk  cf  OeneM  y.  QuUek^  8  How.  57) ;  Uom  %n  iorUing  means  a  parol  lease  (  Vemam 
y.  Smith,  15  N.  T.  882);  furnished  proof  <?/ interest  does  not  imply  an  interest 
{WHUanu  y.  Ina.  Go,  of  If,  A.,  9  How.  874);  stating  the  recoyery  of  a  Jadg- 
ment  and  that  it  is  a  lien,  implies  that  it  was  docketed  (Oady  y.  Alien.  22 
Barb.  894). 

a.  To  'W'bat  period  of  time  aUegatioM  In  |deadJn^  refar^— The  allega- 
tions in  a  pleading,  in  the  absence  of  any  ayermeni  to  the  contrary,  are  con- 
strued as  referring  to  the  time  when  the  pleading  is  yerifled  or  seryed,  and 
not  to  the  time  when  the  action  was  commenced,  or  the  aocmal  of  the  cause 
of  action  (i?VM«r  y.  .7^  12  AdoL  &  El.  654 ;  FbWtful r,  Ashley,  1  q.  K  188; 
Prindle  y.  OanUhers,  15  l7.  T.  426 ;  Wheeler  r.  Heermans,  8  Sand.  Ch.  597 ;  Biee 
y.  OConner,  10  Abb.  862).  To  an  allegation  of  the  complaint  that  the  defend- 
ant is  the  owner,  an  allegation  in  the  answer  that  he  if  n^  the  owner,  was  held 
uncertain,  and  that  it  should  go  fhrther  and  alleffe  that  he  was  not  such  owner 
at  the  time  of  the  commencement  of  the  action  {Martin  y.  Kanouse,  2  Abb.  829 ; 
see  Dendy  y.  Powa,  8  M.  &  W.  442 ;  MoUan  y.  Torranee,  9  Wheat.  587 ;  War- 
Viick  y.  Aemek,  10  R  &  0.  676 ;  Boj/d  Y.Weeks,  2  Den.  222;  ante  p.  292  a). 


§  160.  [137.]  (Am'd  1849.)  Irrelevant  or  redundant.  In^ 
definite  or  uncertain. 

If  irreleyant  or  redundant  matter  be  inserted  in  a  pleading, 
it  may  be  stricken  out,  on  motion  of  any  person  aggrieyed 
thereby.  And  when  the  allegations  of  a  pleading  are  so  in- 
definite or  uncertain  that  the  precise  nature  of  the  charge  or 
defence  ia  not  apparent,  the  court  may  require  the  pleading  to 
be  made  definite  and  certain  by  amendment. 

b.  It  has  been  doubted  whether  this  section  relates  to  defences  which  consist 
of  mere  denials  iOOs  y.  Moss,  8  How.  195) ;  or  to  demurrers  (Smith  y.  Broken,  6 
^888). 

A.  Riedundant— Redundant  and  irreleyant  are  not  equiyalent  terms.  Mat- 
ter which  is  irreleyant,  it  is  true,  is  also  redundant :  but  the  conyerse  is  by  no 
means  true.  A  needless  repetition  of  material  ayerments  is  redundancy;  al- 
though the  &cts  ayerred,  so  far  from  being  irreleyant,  may  constitute  the 
whole  cause  of  action  (Bowman  y.  Sheldon,  5  Sand.  660).  Allegations  of  ag- 
grayating  circumstances  in  an  action  for  malicious  prosecution  held  not  to  be 
redundant  (Brockleman  y.  Brandt,  10  Abb.  141) ;  held  contra  in  action  for 
breadi  of  promise  of  marriage  {Smith  y.  Waite,  7  How.  227 ;  and  see  ante,  p, 
000).  Where  to  a  complaiut  aUe^g  want  of  probable  cause,  the  answer  after 
denying  the  aUegation  of  the  complaint,  set  up  as  a  defence  :that  defendant 
had  probable  cause,  held  that  the  latter  defence  was  redundant  (Bost  y.  Bar- 
ris,  12  Abb.  446;  see  Benedict  y.  Seymour,  6  How.  808). 

dL  Irrelevant— Matter  is  irrelevant  in  a  pleading  which  has  no  bearing  on 
the  subject-matter  of  the  controyersy,  and  cannot  affect  the  decision  or  the 
court  (Fabrieotti  y.  Launitz,  1  Code  Rep.  N.  S.  121 ;  Stafford  y.  Mayor  of  Al- 
bany. 6  Johna  25 ;  Van  BenMsdaer  y.  Brice,  4  Paige,  177 ;  Berrine  y.  Farr,  2 
Zab.  856;  Lee  Rk  y.  Kitehing,  11  Abb.  485 ;  ChM  y.  Fialmer,  17  Abb.  196). 
If  material  only  as  affecting  the  damages  {Boot  y.  Fbeter,  9  How.  87),  or  the 
costs,  it  is  not  irreleyant  (Van Bensseuier  y.  Brice,  4  Paige,  177).  Hence,  tbe 
true  test  of  the  materiality  of  ayerments  sought  to  be  struck  out  is,  to  inquire 
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vhecner  sach  ayermento  tend  to  constitute  a  cause  of  action  or  defence,  and  it 
they  do,  they  are  not  irrelevant  {IngemoU  y.  InoeraoU,  1  Code  R.  102 ;  A^mllr. 
TayUyr,  5  How.  476 ;  1  Code  Rep.  N.  S.  404 ;  Minor  v.  Terry,  6  How.  208). 

a.  Where  a  &ct  is  stated  in  a  pleading,  which  of  itself  constitutes  a  cause  of 
action  (or  a  defence  to  the  action),  the  intent  to  rely  upon  it  is  a  necessary  in- 
ference. No  allegation  to  that  effect  is  requisite,  and  if  made  it  is  irrelevant 
and  redundant  {Sridge  y.  Pa/yton,  6  Sand.  216). 

6.  If  a  defence  is  sufficient  in  itself,  it  will  not  be  rendered  irreleyant  by 
being  united  with  another  in  the  same  answer.  Thus,  in  an  action  to  recover 
possession  of  personal  property,  an  answer  which  set  up  as  a  first  defence  a 
denial  of  any  knowledge  or  in*formation  sufficient  to  form  a  belief  as  to  the 
plaintiff's  title,  and  as  a  second  defence  a  claim  of  lien  for  advances  made  on 
the  property. — it  was  held  that  the  second  defence  did  not  render  the  first 
irrelevant  0!awn9end  v.  PlaU,  8  Abb.  327). 

d.  A  defence  is  not  irrelevant  or  redundant  because  it  contains  matter 
which  may  be  proved  under  a  general  denial  {HoU&nbeck  v.  Clow,  9  How.  292 ; 
see  however  Benedict  v.  SeymauTj  6  How.  804). 

e.  If  a  party  make  distinct  though  immaterial  allegations,  and  in  a  traversa- 
ble form,  he  cannot  move  to  strike  out  his  adversaries'  pleading:  taking  issue 
thereon  {King  v.  UUea  Im.  Co.  6  How.  485 ;  and  see  Anon.  2  Code  Rep.  67  - 
i>9ra»  V.  Dinemore,  20  How.  608). 

/.  Where  the  plaintiff  applies  to  strike  out  a  denial  as  being  a  denial  of  an* 
immaterial  allegation, — ^in  such  a  case  it  seems  a  good  test  to  ask  the  plaintiff 
if  he  will  consent  to  strike  out  the  allegation  in  his  complaint ;  if  he  consent,, 
then  to  firant  his  application ;  if  he  will  not  consent,  then  to  deny  his  appli- 
cation. Such  a  course  is  suggested  by  the  cases  of  Cutta  v.  Surrtdge  (9  Q.  B. 
1015;  4  Dowl.  &  L.  642;  11  Jur.  585);  and  TaUis  v;  TaUis  (16  Jur.  744;  21 
Law.  Jour.  Rep.  N.  S.  Q.  B.  269 ;  11  Eng.  Law  and  Eq.  Rep.  457).  In  a  note 
to  TaOit  v.  TaOis  (18  Eng.  Law  &  Eq.  R.  154)  it  is  said,  it  is  not  a  general  rule 
of  practice,  that  where  the  plea  traverses  an  allegation  in  the  declaration,  and 
the  plaintiff  demurs  to  the  plea,  the  plaintiff  will  be  put  to  his  election,  whe- 
ther the  demurrer  shall  be  set  aside  as  frivolous  or  the  allegation  traversed  be 
struck  out ;  though  this  will  be  done  if  the  plaintiff's  plesSlng  appear  to  be 
so  framed  as  to  entrap  or  unfairly  perplex  the  defendant. 

g.  After  stating  the  fitcts  on  which  the  pleader  relies  to  establish  his  cause* 
of  action  or  defence,  it  may  sometimes  be  necessary,  to  ensure  certainty,  to  add 
the  conclusion  whidi  he  draws  from  such  facts ;  but  the  statement  of  such  con- 
clusion will  never  vitiate  the  pleading,  and  probably  would  not  be  struck  out 
as  redundant.  Thus,  where  a  complamt,  after  stating  the  facts,  proceeded : 
"Whereupon  the  plaintiff  became  entitled  to  the  possession  of  the  said  note," 
the  court  said,  **  It  was  probably  not  necessary  to  state  this  conclusion  upon 
the  fsn/c^  stated ;  but  it  can  do  no  harm  "  {Decker  v.  MaUhewa.  2  Eernan,  821 ; 
Qould  v.  WiUiama,  9  How.  51).  And  by  Roosevelt,  J.  (8t.  John  v.  Orifflth,  1 
Abb.  40) :  "  I  see  no  objection  to  the  plaintiff's  stating,  in  addition  to  the  fact, 
what  he  considers  to  be  its  legal  effect ;  such  a  statement  may  or  may  not  be 
an  *■  unnecessary  repetition,'  according  to  circumstances."  (See  Meyer  v.  CoUemy 
28  Barb.  280 ;  Vows  v.  Hotehkiss,  10  In  .  T.  Leg.  Obs.  287 ;  Lee  Bank  v.  Kitching, 
7  Bosw.  664 ;  11  Abb.  439 ;  where  such  an  allegation  was  held  to  be  irrelevant.) 

K  An  allegation  that  **  the  said  H.  has  sometimes  pretended  that  he  furnished 
the  said  C.  &  C.  the  means  to  pay  the  said  draft,  or  repaid  them  therefor ;  but 
such  allegation  is  untrue,  and  all  moneys  received  by  them,  said  C.  &  C,  fh>m 
said  H.  to  be  applied  in  any  wa^  towards  such  draft,  were  the  proceeds  of  a 
discount  of  a  new  draft,  upon  said  G.  <&  C."  &c. — ^was  struck  out  as  irrelevant 
(Clark  v.  Harwood,  8  How.  470).  In  an  action  against  an  endorser  of  a  note, 
an  answer  that  the  defendant  did  not  receive  the  notice  of  presentment  and 
dishonor,  would  be  irrelevant  {Edgerion  v.  Smith,  8  Duer,  614). 

t.  Where  a  plaintiff  has  an  option  either  to  sue  on  contract  or  tort,  and  he 
elects  to  sue  on  contract  in  the  form  for  money  received  to  plaintiff's  use,  all 
allegations  as  to  finud  on  the  part  of  the  defendant,  in  reference  to  the  alleged 
21 
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cause  of  action^  are  redundant  and  irrelerant  {8$Uar  t.  8age^  12  How.  681 ;  18 
id.  28f ;  Lee  v.  SHa»j  8  Sand.  786 ;  and  see  Lamordotm  ▼.  AUanHe  MuL  In$,  Oo,^ 
8  Duer,  681). 

&  In  an  action  to  recover  possession  of  chattels,  an  answer  denying  plain- 
tiff's title  and  then  averring  that  the  chattels  were  deposited  by  plaintiff  with 
defendant  as  collateral  security  for  moneys  advanced  and  still  due,  was  held 
not  objectionable  as  containing  redundant  or  irrelevant  matter  {ibumaend  v. 
FlaU,  8  Abb.  825). 

6.  Unoertalnty. — ^Wherever  th^  pleader  desires  to  show  a  conclusion  differ- 
ent firom  that  wMch  the  law  would,  prima  facie,  draw,  he  must  state  the  &cts 
which  remove  sach  prima  faeie  conclusion ;  but  if,  instead  of  stating  the  &cts, 
the  pleader  merely  states  the  conclusion,  the  fault  is  uncertainty,  not  insuffl 
ciency,  and  the  remedy  of  the  opposite  party  is,  by  motion,  to  have  the  plead- 
ing made  certain,  by  amendment  (Martin  v.  Kamnuif  11  How.  068 ;  2  Abb 
827;  see  Em  Y.lVoodworth,  4  Coms.  258). 

dL  Tfana. — ^If  the  time  when  a  fkct  happened  is  material  to  constitute  the 
cause  of  action,  it  should  undoubtedly  be  stated.  The  foct  without  the  time 
would  be  insufficient  to  constitute  the  cause  of  action ;  but  if  the  time  is  im- 
material, a  demurrer  will  not  lie  for  omitting  to  state  it  (The  People  v.  Ryder. 
2  Keman^  480).  The  remedy  is  by  motion  to  nuike  the  pleading  definite  and 
certain  {Id.:  and  see,  to  the  same  effect,  Bamee  v.  MatUeon^  5  Barb.  878 ;  Naek 


ally  immaterial;  and  jQf  a  day  stated  under  a  videlicet  is  inconsistent  with 
any  allegation  of  the  pleading,  the  allegation  of  the  day  may  be  regarded  as 
surplusage  (Let^  v.  ueweU^  1  Keman,  460 ;  Lyon  v.  Clark,  4  Sclden,  148 ;  Jm 
V.  Soatt,  9  DowL  Pr.  G.  998 ;  Duboie  v.  Beawr,  25  N.  Y.  128).  AlIc|;ation8  of 
time  are  evidence,  as  admi^ons  against  the  party  making  them  (Andrevoe  v. 
ChaObtmrM^  19  Barb.  147). 

0.  In  an  action  for  slander,  tne  allmtlon  of  the  time  of  uttering  the  slander 
is  immaterial  (Bo/lAeT  v.  Thompwny  22  mrb.  87). 

/.  Where  it  is  important  to  show  that  a  particular  fiEict  alleged  in  a  pleading 
occurred  after  the  happening  of  some  other  event,  it  is  in  most  cases  sufficient 
to  allese  that  such  fkct  occurred  after  such  other  event  {MarUn  v.  Kanouee,  2 
Abb.  wl ;  EeUogg  v.  Baker,  15  Abb.  287 :  and  see  Brown  v.  Harmon,  21  Barb. 
510;  Beedev  v.  SoUw,  6  Bing.  N.  C.  87);  but  an  allegation  that  plaintiff  was 
not  advised  of  trtMa  uniU  Mfig  after,  is  too  vague  and  uncertain  to  be  the  basis 
of  any  action  in  a  court  of  justice  {Johnson  v.  Jchnaon^  5  Ala.  R  N.  8. 101 ;  and 
see  Artine  v.  Varian.  1  £dw.  Gh.  K.  848). 

a.  A  declaration  for  goods  sold,  &c.,  which  did  not  allege  the  time  of  sale, 
held  sufficient  on  special  demurrer  {Lane  v.  ThekeeU^  8  Gr.  M.  ft  R  140 ;  1  Tyr. 
&  G.  862 :  4  DowL  705 ;  but  see  ante^  221  a) ;  so  was  a  declaration  which  made 
profert  of  letters  testamentary,  but  omitted  the  date  when  the  letters  were 
granted  {Hughes  v.  Williams,  2  Gr.  M.  &  R  881 ;  4  Dowl.  169).  The  day  on 
which  it  is  alleged,  in  a  declaration  in  trespass  for  mesne  profits,  that  the 
plaintiff  was  ejected,  and  that  on  which  possession  was  recovered  by  him,  are 
not  material  {Iw  v.  Sootty  9  Dowl.  P.  G.  993).  By  not  material,  is  meant  it 
may  be  departed  from  in  evidence ;  but  allegations  in  respect  to  time,  like  all 
other  allegations,  are  evidence  agamst  the  party  making  them,  as  his  admis- 
sions {Andrews  v.  Chadboume,  19  Barb.  149).  Thus,  where  in  an  action  by  the 
indorsee  of  a  note,  which  became  due  on  the  12th  of  January,  it  was  alleged 
in  the  complaint  that  the  indorsement  was  on  the  22d  of  Pebruary,  it  was 
held,  there  being  no  evidence  as  to  time,  the  defendant  might  properly  repose 
on  the  allegation  in  the  complaint,  and  claim  the  benefit  against  the  plamtiff 
of  a  payment  made  to  the  plaintiff's  indorser  before  the  alleged  time  of  in- 
dorsement. {Id.)  An  allegation  in  a  complaint  that  the  **  plaintiff  afterwards, 
to  wit,**  on  a  day  specified,  paid  certain  moneys,  does  not  preclude  him  from 
showing  that  the  payment  was  made  at  an  earlier  day,  lor  the  purpose  of 
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claiming  interest  (Luon  v.  Clark,  4  Selden,  418 ;  eee  DuMt  y.  JRsod^,  25  N. 
Y.  128). 
See  ante,  pp.  109,  a  ;  201,  a,  I ;  226,  a. 

a.  Plaoa — Where  a  plaintiff  seeks  to  enforce  in  the  courts  of  this  State  a 
contract  which  by  the  laws  of  this  State  is  yoid,  he  must  state  uihere  the  con- 
tract was  made,  and  that  by  the  law  of  the  place  where  made  it  was  valid 
(Thatcher  v.  Morris^  1  Keman,  440).  Aocordmgly,  where  in  a  suit  to  recover 
prize-money  drawn  by  ticlcets  owned  by  the  pluntiff  in  a  lottery,  alleged  to  be 
authorized  oy  the  laws  of  the  State  of  Maryland,  the  complaint  did  not  state 
where  the  tickets  were  sold  or  purchased,  held  on  demurrer  that  the  com- 
plaint did  not  state  a  cause  of  action  enforceable  in  the  courts  of  this  State 
{id.) ;  and  whenever  the  matters  pleaded  are  local  in  their  nature,  the  allega- 
tion of  place  is  material  and  the  subject  of  the  issue  {VermUyea  y.  Beatty^  6 
Barb.  429 ;  Beach  y.  Bay  State  Co.,  10  Abb.  71). 

b.  An  omission  to  allege  the  time  and  place  at  which  an  act  stated  in  a 
pleading  was  done,  does  not  render  the  piecing  insufficient  or  demurrible  {Car- 
penter y.  Brovm,  6  Barb.  147 ;  see  Beach  y.  Bay  State  Co.,  10  Abb.  71 ;  ByaUs  y. 
BramaU,  1  Ex.  784 ;  5  D.  &  L.  758) ;  and  although  it  has  been  said  that  "  When 
one  agrees  to  sell  and  deliver  at  a  particular  place,  and  the  other  agrees  to  re- 
ceive and  pay,  an  averment  b^  the  purchaser  of  a  readiness  and  willingness  to 
receive  and  pay  ai  that  plaee,  m  case  he  sues  for  a  non-delivery,  is  indispensa- 
bly necessary  to  a  yood  complaint "  (Clarke  y.  Bales,  20  Barb.  65), — ^yet  if  in 
such  a  case  the  complaint  alleges  a  general  readiness  and  willingness  on  the 
part  of  the  plidntiff  to  perform  his  {Mirt  of  the  contract,  this  would  imply  a 
readiness  and  willingness  to  perform  at  the  particular  place  ;  and  therefore  oi 
such  a  complaint  it  could  not  be  said  that  it  did  not  state  (acts  sufficient  to 
constitute  a  cause  of  action ;  but  it  might  properly  enough  present  a  case  where 
the  defendant  would  be  entitled  to  cm  on  the  plaintiff  by  motion  to  amend 
his  complaint  by  stating  specifically  whether  or  not  he  intended  to  allege  a 
readiness  and  willingness  to  perform  at  the  place  in  question.  (Id.)  See  anie^ 
pp.  211,tf;288,tf/246,^. 

e.  Quantity. — Allegations  with  regard  to  quantity  are  rarely  necessary  unless 
the  subject  of  the  averment  is  a  record,  a  written  instrument,  or  an  express 
contract  ( Van  Bensselaer  v.  Jones,  2  Barb.  643). 

d.  Valua — ^Allegations  and  proof  of  value  only  go  to  the  quantum  of  dama- 
ges. Allegations  of  value  are  not  trayersable  (Cfannos  v.  Metr,  2  E.  D.  Smith, 
814  •  HackeU  v.  Bichards  8  id  18 ;  Woodruff  v.  Cook,  25  Barb.  505 ;  Waggoner 
y.  Be^,  4  Monroe,  7 ;  Ealey  v.  Caller,  1  Ala.  68 ;  see,  however,  Arch  v.  Boudi- 
net,  1  Code  Rep.  N.  8.  873 ;  Gregory  v.  Wright,  11  Abb.  471 ;  Holmes  v.  Hodgson^ 
8  Moore,  379 ;  Bertie  y.  Pickering,  4  Burr.  245 ;  Scott  v.  Jones,  4  Taunt.  865 ; 
I^UUips  y.  Jones,  19  Law  Jour.  Q.  B.  874). 

e.  Names  of  persona. — ^The  omission  of  the  first  names  of  persons  in  plead- 
ings (unless  excused  by  averment)  makes  the  pleadings  indefinite  and  uncer- 
tain (^l/jptemaw  v.  S^n<^,  14  M.  &  W.  154;  Esdale  v.  APLean,  15  id  277). 
FThe  averment  of  excuse  is  that  the  first  name  is  unknown  to  the  pleader. 
This  averment,  although  in  this  respect  necessary,  is  not  traversable.  It  is 
necessary  to  show  that  the  pleader  has  made  the  pleading  as  certain  as  it  was 
in  his  power  to  make  it  J    See  section  175,  post,  and  ante,  p.  186,  e. 

f.  Allagations  held  not  suffloiently  certain. — That  referees  duly  made 
their  award  (Bherard  v.  Patersan,  6  Taunt.  645 ;  2  Marsh,  804).  That  plaintiff 
was  duly  appointed  administrator  (Beach  v.  King,  17  Wend.  17) ;  duly  appoint- 
ed receiver  (CHUea  v.  FhirehUd,  4  Denio,  83 ;  Wliite  v.  Jcy/,  8  Keman,  86). 
That  an  act  was  done  in  a  '*  suspicious  manner  "  (Muir  v.  Kaye,  4  Taunt.  84); 
or  "according  to  statute**  (Walker  v.  MaxweU,  1  Mass.  104);  contrary  to 
statute  (SmWi  v.  Lockwood,  18  Barb.  209) ;  or  that  the  defendant  had  made 
"  repeated  acknowledgments  '*  (Bloodgood  v.  Bruen,  4  Selden,  866) ;  or  that 
•*  by  virtue  of  a  certain  writ  or  other  warrant"  (1  Saund.  298,  n.  1) ;  or  that  it 
was  done  "  in  due  course  of  law  "  (2  Johns.  437) ;  or  that  he  was  "  com- 
pelled to  pay  "  (Packard  v.  HUl,  7  Cow.  442, 1  Wend.  209) ;  or  that  plaintiff  is 
indebted  on  account  of  previous  transactions  (Wiggins  v.  Cans,  8  Sand.  788; 
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Bno  V.  Woodimrih^  4  Corns.  25S).    Other  necessary  charges  {Barker  y.  Tltorold^ 

1  Sannd  47). 

a.  That  defendant  was  bound  to  repair  {Caseif  y.  Munn,  5  Abb.  91) ;  that  a 
ship  was  seized  "  as  prize  "  {Beak  y.  Tj/rrdl^  Garth.  81),  that  the  instrament 
sued  on  had  become  yoid  {Lewis  y.  Preston^  1  Show.  290 ;  Skin.  803).  that  a 
party  had  been  "guilty  of  contempt  as  well  by  acts  as  by  words"  {CoUett  y. 
ShrewtbuTVy  3  Leo.  34),  or  that  he  did  "  not  detain  "  {Bex  y.  Winton,  5  Term 
R.  89) ;  a  laree  sum  (16  N.  Y.  122) ;  covenanted  (14  N.  T.  544).  That  8.  failed 
to  fulfil  his  ^ligations  by  virtue  of  said  instrument  {Van  Shaaek  y.  IVinne,  16 
Barb.  95),  that  each  plaintiff  Is  a  creditor  in  the  sum  of  tlOO  and  upwards 
{Gray  y.  KendaU,  5  Bosw.  666 ;  10  Abb.  66,  343  n.) ;  that  A  is  a  creditor  on 
several  promissory  notes  of  said  firm,  {id.)  that  seryices  and  materials  were  done 
and  supplied,  ai  the  times  and  about  the  matters  and  at  the  priaes  specified  in  an 
account  already  deUvered  {Farcy  y.  Lee,  10  Abb.  143) ;  that  a  judgment  obtained 
in  the  name  of  another  belongs  to  pUii'nixf  {Martin  y.  Kanouse^  11  How.  568 ; 

2  Abb.  827) ;  that  plaintiff  at  defendants*  request,  rendered  to  defendants  other 
services  as  agent,  for  wTuch  he  is  entitled  to  have  as  a  fair  reward  $50 :  also  for 
V)ork,  labor  and  services  done  and  material  furnished  by  plaintiff  for  defendants 
{Cheebrtmgh  y.  N,  Y,  <ft  Erie  R  R  Co.,  13  How.  557);  that  it  appeared  on  the 
face  of  the  complaint  (hat  certain  persons  ought  to  be  parties,  and  that  a  eomptete  de- 
termination of  the  action  eould  not  be  had  without  their  presence  {Oassett  y.  Crock- 
er, 10  Abb.  133) ;  facts  anticipating  and  avoiding  the  defence  of  the  statute  of 
limitations  {Buder  y.  Ifason,  5  Abb.  40). 

b.  Perhaps  a  pleading  in  the  form  such  as  was  known  in  the  former  system 
as  the  common  counts,  would  not  be  sufficiently  definite  and  certain  (Blan- 
chard  y.  Strait,  8  How.  85 ;  Wood  v.  Anthony,  9  W.  78 ;  Eno  y.  Woodtoorth,  1 
Code  Rep.  N.  S.  263 ;  AUen  y.  Patterson,  3  Selden,  479 ;  Lows  y.  Hotchkiss,  10 
New  York  Leg.  Obs.  281). 

e.  When  the  facts  are  not  really  stated  with  sufficient  certainty,  the  intro- 
duction of  the  words  "  certain  "  (13  East,  102, 116 ;  1  B.  and  P.  98, 102 ;  2  id, 
120,  265;  Bennett  y.  Ex'ors  of  Pixley,  7  Johns.  249;  1  Saund.  298,  n.  1). 
"  duly,"  "  lawfully."  **  sufficient,"  will  not  avail  to  make  the  fact  certain  {Van 
Ness  v.  EdmHton,  19  Johns.  349). 

d.  Letters  relied  on  as  embodying  a  contract,  should  not  be  set  out  in  a 
pleading  {Dibblee  v.  CarbeU,  9  Abb.  201). 

e.  The  complaint  of  a  sub-contractor  seeking  to  enforce  a  mechanics'  lien 
which  does  not  show  his  own  contract  with  the  contractor  to  have  conformed 
to  the  contract  with  the  owner,  is  indefinite  {Broderick  y.  Boyle,  1  Abb.  319). 

f.  Li  an  action  by  indorsee  against  a  first  indorser  of  a  note  an  answer  which 
alter  denying  plaintiff's  ownership,  set  up  that  the  note  belonged  to  R.  a 
second  indorser  and  previous  holder  who  at  the  time  he  held  it  was  indebted 
to  the  maker  of  the  note  and  that  the  maker  had  notified  defendant  of  such 
indebtedness  and  forbidden  him  to  pay  it,  held  that  all  the  answer  after  the 
denial  was  irrelevant  {Arrangoii  v  Prazer,  2  Hilton,  244). 

g.  In  an  action  for  breach  of  promise  to  marry,  a  statement  of  mitigating 
circun^stances  in  the  answer,  as  that  between  the  promise  and  the  breach  the 
plaintiff  was  guilty  of  improper  conduct  is  irrelevant  or  redundant  {Smith  v. 
tVaite,  7  How.  227),  held  otherwise  in  an  action  for  a  malicious  prosecution 
{Broekleman  y.  Brant,  10  Abb.  141);  and  see  ante,  p.  280,/. 

h.  Less  definiteness  and  certainty  is  required  when  the  fiacts  lie  more 
in  the  knovtrledge  of  the  opposite  party  than  of  the  pleader. — This  was 
the  rule  formerly,  (Stephen's  Plead.  370).  If  the  pleader  alleges  he  is  heir,  he 
must  show  his  pediCTee,  and  how  he  bocanie  heir ;  but  if  he  alleges  his  op- 
ponent is  heir,  that  is  sufficient  without  more  (2  Saund.  7  c,  note ;  see  St.  John 
y,  Northrup,  23  Barb.  26 ;  Richards  v.  Edick,  17  id  270).  In  alleging  the  op- 
posite party  to  be  an  assignee,  it  is  not  necessary  to  state  how  he  became  as- 
signee {Norton  v.  VvXtee,  1  Hall,  884).  A  person  claiming  as  next  of  kin,  should 
show  how  he  was  related  to  the  deceasea.  An  allegation  that  he  is  "  nearer 
ef  kin  "  to  the  deceased  than  any  other  person  residmg  in  the  United  States,  is 
not  sufficient  {PuhUc  Adm,  y.  WaUs,  1  Paige,  848).    A  poliqr  of  insurance  in 
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posBesBion  of  the  opposite  party,  was  held  to  be  deacribed  with  anfBdent  cer- 
tainty, where  it  stated  the  names  of  the  insurer  and  the  insured,  that  it  was 
on  the  fnmitare  in  defendant's  tayem  in  Norwich,  and  that  it  was  for  $1,000 
{NeOis  y.  De  Forut^  16  Barb.  67).  Where  a  complaint  stated  the  drcamstancea 
under  which  the  defendant  made  an  assignment  for  the  benefit  of  creditors, 
and  set  forth  the  whole  assignment  and  then  alleged  that  the  assignment  was 
fraudalent  and  yoid  on  its  face,  and  was  made  to  hinder,  delay  and  defraud 
creditors,  held  sufficiently  definite  and  certain,  and  that  it  was  not  necessary  to 
state  why  it  was  fraudulent  and  yoid  on  its  face  (SagUngs  y.  Thunton.  18  Efow. 
530 ;  10  Abb.  418). 

a.  A  complaint  which  stated  that  at  a  specified  time  defendants  receiyed  as 
agents  of  plaintiff,  from  a  specified  party,  certain  sums  of  money,  amount- 
fai^  to  a  certain  sum,  and  Uien  stated  a  demand  of  payment  and  reftisal,  held 
neither  indefinite  nor  uncertain.  If  defendants  required  information  of  ^e 
items  they  might  seek  it  by  a  bill  of  particulars  {Shman  y.  Sehmidty  8  Abb.  5). 

b.  Remedy  lor  irrelevanoy,  uncertainty,  Ao. — ^To  make  a  pleading  defi- 
nite and  certain,  or  to  strike  from  it  irreleyant  or  redundant  matter,  the  re- 
medy is  by  matton,  not  by  demurrer  {Martin  y.  Kanausey  11  How.  567 ;  Qraham 
y.  C&fnman,  5  Duer,  697 ;  13  How.  360 ;  Harlow  y.  BamiUan,  6  id.  475 ;  2fichoU 
V.  Janes,  6  id.  858;  Bement  y.  Wimer,  1  Code  Rep.  N.  S.  148 ;  HaweU  y.  Fra- 
eer,  id.  270 ;  Seeley  y.  EnffeU,  8  Eernan,  542 ;  B'k  o/Amer.  y.  Suydam,  1  Code  Rep. 
N.  S.  325 ;  ?^  y.  Btfn7i««,  id.  247 ;  8.  C.  5  Sand.  54 ;  TTotaon  y.  jBt««w,  1  Duer,  242 ; 
BpiesY.Aceei.  Tranrit  Go,  6  id.  6fiS;8mithY.  Qr€mi7ig,2QB,n6.70Z;E(mm<mdY. 
.Sttd«wii2.iw»a7.,20Barb.386;  Ghettbrough  y, K  Y.  db Erie  R  R  Go.,^B9ih, 
9 ;  Meyer  y.  Van  GdOem,  28  Barb.  230 ;  Hewit  y.  Maeon,  24  How.  366 ;  see  Linden  y. 
Qraham,  1  Duer,  672;  Lee  Bank  y.  KUching,  11  Abb.  439 ;  7  Bosw.  664  varUe,  p. 
227,  e\.  An  entire  pleading  cannot  be  stricken  out  as  irreleyant  or  redundant 
{Benedict  y.  Bake, 6 How.  852 ;  NiehoisY.  Jonee,  ib.  355 ;  HuaY.  Smith,  8  ib.  150; 
ihtodlY.Kmekerdocker  Life  Ins.  O^.,  24  How.  475 ;  Blake  y.  Eldred,  IS  Bow.  Z40). 
A  party  cannot  on  the  trial  object  to  a  pleading  as  indefinite  or  uncertain  (Farm- 
eft's  Barikcf  L.  L  y.  Sherman,  6  Bosw.  181 ;  see  Martin  y.  Kanouse,  2  Abb.  331). 

e.  The  indefiniteness  and  uncertainty  to  be  relieyed  on  motion  is  only  such 
as  appears  on  the  face  of  the  pleading  {Brown  y.  So.  Mich.  RRGo.fi  Abb.  237). 

d.  Motions  to  strike  out  parts  of  a  pleading  as  irrelevant  or  redundant  are 
substitutes  for  special  demurrers  {Kellogg  y.  Baker,  15  Abb.  287 ;  Lee  Bank  y. 
Kitehing,  11  Abb.  439 ;  7  Bosw.  664).  They  are  not  to  be  encouraged  unless 
it  is  manifest  that  it  would  be  to  the  prejudice  of  a  party  who  has  to  answer 
to  suffer  the  objectionable  matter  to  remain  {MoUmy  y.  Bows,  15  How.  261). 
And  matter,  though  clearly  redundant,  if  not  prolix,  and  not  tending  seriously 
to  prejudice  the  opposite  party  or  encumber  the  record,  will  not  l^  stricken 
out  The  opposite  par^  is  not  aggrieyed  {Glark  y.  Garwood,  8  How.  470; 
White  y.  Kyd,  4  id.  68 ;  Hpnds  y.  OrmoM,  4  id.  69 ;  HarUno  y.  Hamilton,  6  id. 
476 ;  Brodueman  y.  Brandt,  10  Abb.  141).  On  the  other  hand,  it  has  been 
said  that  a  party  is  aggrieyed  by  eyery  unnecessary  allegation  (Carpenter  y. 
West,  5  How.  53 ;  Isaac  y.  VeBoman,  3  Abb.  464) ;  and  again,  "  if  the  matter 
cannot  be  made  the  subject  of  a  material  issue  it  has  no  business  in  the  plead- 
ing, and  ought  not  to  be  left  there  to  embarrass  the  opposite  party  and  the 
court"  {Bens.  FtankBoad  Go.y. Wetsel,  6 How.  68 ;  Stetoart y. Botiton, 6  id.  71).  "  If 
the  matter  cannot  be  made  the  subject  of  a  material  issue,  or  affect  the  ques- 
tion of  an  injunction,  or  costs,  or  other  relief  to  be  granted,  and  embarrasses 
the  opposite  party  and  the  court,  it  has  no  business  in  the  pleading,  and 
oueht  not  to  be  left  there  "  {Martin  y.  Kanouse,  2  Abb.  381) ;  **  the  circuit 
IS  uke  best  place  for  deciding  what  is  material  to  the  case,  and  what  proof  may 
be  properly  admissible.  If  an  allegation  in  a  pleading  will  in  no  eyent  do  any 
haim  to  the  opposite  party,  the  time  of  the  court  should  not  be  occupied  in 
motions  to  strike  it  out"  (id.).  See  howeyer  Farmer's  Bank  of  L.  L  y,  Sher- 
man (6  Bosw.  181). 

e.  Ek^andalooa. — ^The  court  may  strike  out  scandalous  matter  {Bowman,  y, 
Shdden, 5  Sand.  660;  GarpnUer  y.  Weet^  5  How.  53;  MvMinaY.  Glark^  17 Abb. 
188). 
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a,  Motioi],  nrhen  and  how  made. — ^The  motion  must  be  made  before  de- 
murring to  or  answering  the  pleading  objected  to,  and  within  twenty  days 
from  the  service  of  such  pleading  {N,  T.  lee  Co,  v.  if.  West.  Tn$.  Co,,  12  Abb. 
74) ;  and  before  noticing  the  issue  for  trial  (KeUogg  y.  Baker,  15  Abb.  287).  The 
motion  papers  should  point  out  the  precise  parts  objected  to  (Benedict  v.  Dake^ 
6  How.  352 ;  Blake  y,  Eldred,  18  How.  240).  But  it  seems  the;^  need  not  show 
affirmatively  that  the  motion  is  made  in  time.  If  not  made  m  time,  it  is  for 
the  opposite  party  to  object  (Barber  y.  Bennett^  4  Sand.  705 ;  contra,  Bogers  y. 
BathSone,  6  How.  66).  A  stipulation  extending  the  time  for  the  defendant  to 
answer,  and  to  make  such  application  as  he  should  be  advised,  operates  to  ex- 
tend the  time  to  move  under  this  section  (Lackey  y.  VanderbiU,  10  How.  165). 
But  obtaining  an  order  for  time  to  answer  or  reply,  without  any  reservation 
or  noticing  the  cause  for  trial,  is  a  waiver  of  the  right  to  move  under  this  sec- 
tion (MUn  y.  Voee.  4  Sand.  660 ;  JBmand  v.  Van  Beneehaten,  5  How.  44).  If 
after  notice  of  motion  to  strike  out  parts  of  the  complaint,  and  before  the 
motion  is  heard,  the  defendant  serves  his  answer,  he  thereby  waives  his  mo- 
tion (Goeh  Y.  Marsh,  8  How.  489). 

§  161.  [138.]    Judgments^  how  to  he  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish  on  the  trial,  the  facts  conferring 
jurisdiction. 

h.  **  This  section  does  not  apply  to  foreign  judgments;  and  a  ceneral  aver- 
ment of  Jurisdiction  of  a  foreign  tribunal  would  not  be  sufficient '^  (BoUist&r  v. 
EdOistsr,  10  How.  6d9  ^and  see  Barnes  v.  Ilarris,  8  Barb.  608 ;  Ayres  v.  OM27, 
18  id.  260;  BemerU  v.  Wisner,  1  Code  Hep.  N.  8. 148).  Therefore  a  complaint 
on  a  Judgment  of  a  foreign  court  of  inferior  Jurisdiction  must  state  facts  show- 
ing that  the  court  had  Jurisdiction,  both  of  the  person  and  of  the  subject  mat- 
ter (McLaughUn  v.  Nichols,  18  Abb.  244).  A  complaint  on  a  Judgment  of  a 
circuit  court  of  another  State,  «.  g.  the  Warren  County  Circuit  Court  of  Kew 
Jersey,  must  aver  the  existence  either  of  a  general  Jurisdiction  in  that  court, 
or  of  a  limited  Jurisdiction  which  extended  to  the  cause  of  action  for  which 
the  iud&:ment  was  recovered,  whatever  it  was,  and  also  that  the  court  had 
obtamea  Jurisdiction  of  the  person  of  the  defendants  {^. ;  held  otherwise  by 
James,  J.,  Bdlstead  v.  Black,  17  Abb.  227).  Need  the  place  where  the  court 
was  held  be  alleged  ?    (Buyekinck  v.  Clinton  Alut  Ins,  Co.,  8  Zab.  279.) 

c.  In  pleading  any  determination  of  a  court  or  officer  of  limited  Jurisdiction 
within  Uiis  State,  it  is  no  longer  necessary  to  state  the  facts  conferring  Jurisdic- 
tion, but  such  a  Judgment  or  determination  may  simply  be  alleged  to  have  been 
duly  given  or  made.  If  that  be  denied,  Jurisdiction  and  all  lurisdictional  facts 
must  be  proved  ( TFAerfer  v.  2>aA»X  12  How.  642).  Thus  in  pleading  an  in- 
solvent discharge  it  is  not  necessary  to  state  the  facts  conferring  J uri^iction, 
it  is  sufficient  to  say  that  the  Judgment  or  determination  of  the  officer  granting 
the  discharge  was  duly  given  or  made  (Livingston  v.  OahsmUh,  18  Abb.  188). 
The  officer  should  be  designated  (Carter  v.  Koezlcy^  14  Abb.  147).  By  the 
common  law  rule  in  pleading  a  by-law,  a  declaration  was  held  sufficient  after 
Judgment,  which  alleged  that  the  by-law  was  "  duly  made  and  passed"  ( Wilson 
V.  i^  Hope,  10  U.  C,  Queens  B.,  Rep.  406).  If  the  pleader  desires  to  avail 
himself  of  this  provision,  he  should  allege  substantially,  if  not  literally,  that 
the  Judgment  was  dul^  given  or  made.  In  pleading  a  Justice's  Judgment,  an 
allegation  that  the  Justice  had  authority  and  jurisdiction  over  both  the  person 
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of  tihe  defendant  and  the  snbject-matter  of  tlie  action,  to  txy  the  same,  and 
that  such  proceedinj;B  were  thereupon  had,  that  on,  &c.,  judgment  was  entered 
in  said  action  by  said  justice  in  favor  of  the  plaintiif,  for,  &c.,  whicli  Judgment 
remains  unsatiraed,  held  insufficient,  and  not  equiyalent  to  an  alle^tion  that 
the  judgment  was  "  duly  given  or  made  **  {Hunt  v.  Dutcher^  18  How.  688). 
Query  mis,  see  Bowland  v.  Phalen^  1  Bosw.  44,  and  in  note  to  section  163 
poti  ;  see,  also,  Carter  y.  Koeiky^  14  Abb.  150)i 

§  162.  [139.]  (Am'd  1851.)  Conditions  precedent,  how  to 
"be  pleaded.    Instrument  for  payment  of  money  ordy. 

In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  jt  shall  not  be  necessary  to  state  the  facts  showing 
such  performance ;  bnt  it  may  be  stated  generally  th&t  the 
party  dnly  performed  all  the  conditions  on  his  part ;  and  if 
snch  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  showing  such  perform- 
ance. In  an  action  or  defence  founded  upon  an  instrument 
for  the  payment  of  money  only,  it  shall  be  sufficient  for  a  party 
to  give  a  copy  of  the  instrument,  and  to  state  that  there  is  due 
to  him  thereon  from  the  adverse  party  a  specified  sum,  which 
he  claims. 

a.  This  section  applies  only  to  instruments  valid  on  their  fece  (Speofr  v. 
Downing,  84  Barb.  523 ;  12  Abb.  487 ;  22  How.  80).  It  is  not  compulsory  on 
the  pleader  to  avail  himself  of  this  section,  he  may  avail  himself  of  it  or  not 
at  his  option  {Mayor  cf  N,  T,  v.  Doody,  4  Abb.  129).  The  pleader  adopting  the 
form  of  pleaaing  here  prescribed  should  *^  adopt  the  substUule"  (Oraham  v. 
Bdachado,  6  Duer,  617 ;  KeteUas  v.  Mifers,  8  E.  D.  Smith,  88 ;  1  Abb.  408 ;  and  see 
Hunt  V.  Duieher,  18  How.  588,  in  note  to  sect.  161  supra) ;  yet  in  Bowland  v. 
Phalen  (1  Bosw.  44),  it  was  held  that  a  complaint  which  alleged  that  the  plain- 
tiff had  *^  fully  and  fosUlifuJky^^  performed  was  equivalent  to  alleging  that  he 
had  didy  performed ;  and  in  yfood  v.  LSdey  (not  reported)  Hoffman,  J.,  held 
that  alleging  the  plaintiff  **  performed,**  vnthout  the  word  duly  or  any  equiva- 
lent term,  was  sufficient  (Adamg  v.  SherriU,  14  How.  299).  An  allegation  that 
the  plaintiff  **  faWy  permitted "  was  held  sufficient  {Col.  Steam  S^av,  Co.  v. 
Wright,  6  CaL  258). 

h.  Conditions  preoedent. — Where  the  note  in  suit  was  payable  at  a  parti- 
cular place,  and  the  complaint  did  not  allege  presentment  at  that  place,  but 
but  only  that  it  was  duly  presented,  held  sufficient  (Oay  v.  Paine^  5  How.  108 ; 
Femer  v.  WUUams,  14  Abb.  215). 

e.  Where  to  entitle  a  plaintiff  to  recover,  he  must  show  performance  of  a 
condition  precedent,  or  a  valid  excuse  for  its  non-performance,  and  there  has 
been  no  performance,  but  the  plaintiff  intends  to  rely  on  the  excuse,  in  that 
case  the  complaint  must  state  the  facts  on  which  the  plaintiff  relies  as  an 
excuse,  and  not  state  that  he  duly  performed  the  condition ;  for  under  an 
Allegation  of  performance,  evidence  in  excuse  of  non-performance  is  not  ad- 
missable  {Oakley  v.  Morton,  1  Eernan,  88 ;  Garvey  v.  Fowler,  4  Sand.  665 ;  Clark 
v.  CrandaU,  27  Barb.  78 ;  Holmes  v.  Holmes,  5  Selden,  525). 

d.  Action  on  inatmment  for  pajrment  of  money  only. — This  section  cre- 
ates an  exception  to  the  rules  of  pleading  prescribed  by  section  142.  And  in  all 
cases  of  an  action  on  a  written  instrument  for  the  payment  of  money  onl;^,  whe- 
ther the  action  is  by  the  original  party  or  by  ah  assignee  or  indorsee,  it  is  suffi- 
cient to  give  a  copy  of  the  instrument,  and  to  state  that  there  is  due  thereon,  to 
the  plaintiff  from  the  adverse  party  a  specified  sum,  which  heclaims  {Prindk  v,. 
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OanUhm,  15  K  Y.  425 ;  rev'g  10  How.  83 ;  Butcher^  Vh  y.  Jacobscm  15  Abb. 
220 ;  24  How.  204).  And  to  the  like  effect  are  BoberU  t.  Morrism,  1 1 1^.  Y.  Leg. 
ObB.  60 ;  Gay  v.  Paine,  5  How.  107 ;  8  id.  53;  1  Duor,  602 ;  Woodbury  v.  Sa^ 
rider y  2  Abb.  404;  Banney  v.  8mUh,  6  How.  423 ;  AdarM  v.  8herriU,  14  How. 
297 ;  OhappeU  v.  Bissdl,  10  How.  275 ;  Ormoold  v.  Lawrty.Z  Duer,  690 ;  -An- 
drew V.  Aator  B%  2  Duer,  629 ;  KeteUas  v.  i%«r«,  19  N.  Y.  231 ;  rev'g  3  E.  D. 
Smith,  83 ;  which  are  supposed  to  overrule  Price  y.  IfcOlaiDe^  3  Abb.  253 ;  6 
Duer,  544 ;  5  id.  670 ;  Alden  y.  BloomingdcUe,  1  Duer,  601 ;  Lord  y.  Cheettbroughy 
1  Code  Rep.  K  S.  822;  4  Sand.  696;  MarehaUy.  Boehtoood,  12  How.  452;  Bk 
of  Geneva  v.  Guliek,  8  How.  51 ;  OottreU  y.  OonkUn,  4  Duer,  52. 

a.  Thus  where  the  complaint  set  out  a  copy  of  the  instrument  whereby  the 
defendant  promised  to  pay  a  sum  of  money  to  H.  C,  and  then  alleged  **  that 
the  contract  is  the  property  of  the  plaintiff  by  purchase ;"  that  the  defendant 
is  Justly  indebted  to  plaintiff  on  said  contract  $200,  which  plaintiff  chuma. 
It  was^n  demurrer  held  suflScient  {Prindle  y.  Carruthers,  15  N .  Y.  425) ;  and 
so  a  complidnt  by  indorsees,  which  in  its  body  stated  only  "  there  is  due  to 
plaintiff  from  defendants  $2,400  with  interest  from,  &c.,  on  a  written  instru- 
ment, of  which  the  following  is  a  copy  to  wit:  (here  followed  copy  of  a 
promissory  note  payable  to  defendant's  order,  with  copies  of  their  signatures 
and  of  the  indorsements).  That  plaintiflSs  haye  duly  performed  all  the  condi- 
tions in  said  contract  on  their  part,  and  claim  the  said  sum  and  interest*' 
Wherefore,  Ac.,  was  held  sufficient  {Butchenf  Bk  y.  Ja43obwn^  15  Abb.  220 ;  24 
How.  204). 

&.  Is  a  promissory  note  pajrable  on  condition  of  the  sale  by  the  defendant  of 
certain  property  then  in  his  hands,  an  instrument  for  the  payment  of  money 
only  ?  isiain  v.  ISUm,  2  Duer,  649). 

§  168.  [140.]    Private  statutes^  haw  to  he  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
it  shall  be  sufficient  to  refer  to  such  statute,  by  its  title  and  the 
day  of  its  passage,  and  the  court  shall  thereupon  take  judicial 
notice  thereof. 

e.  When  a  statute  is  |)leaded,  whether  as  conferring  a  right  or  sanctioning  a 
defence,  it  is  the  safest,  if  not  the  necessaiy  course  to  adopt  and  follow  in  me 
pleading  the  very  words  of  the  law  (FordY.  Babeoekj  2  Sand.  523 ;  Cote  y.  Jeswp^ 
10  How.  524). 

d.  In  pleading  a  statute  which  requires  to  be  passed  by  a  three-fifth  vote,  it 
is  not  necessary  to  allege  that  such  yote  was  had.  An  averment  that  the 
statute  was  passed  is  siSfident  {Wolfe  y.  Super.  ofBiefvawnd^  11  Abb.  270). 

e.  Where  the  plaintiff  relies  to  maintain  his  action  on  the  statute  laws  of  an- 
other State,  he  must  aver  those  laws  in  his  pleadings  in  the  same  manner  as 
other  facts  are  required  to  be  averred ;  and  a  general  averment,  that  by  the 
laws  of  that  other  State  such  and  such  a  conclusion  results,  as,  for  example, 
that  by  the  laws  of  that  other  State  certain  before-mentioned  trusts  are  valid, 
is  not  permissible :  it  is  only  an  averment  of  the  conclusion  of  the  pleader 
{Throop  y.  Hatch,  8  Abb.  25 ;  see  Phinney  y.  Phinney,  17  How.  197). 

/.  It  is  sufficient  in  a  pleading  to  aver  generally  that  a  contract  sought  to  be 
enforced,  is  in  yiolation  of  some  municipal  ordinance  or  enactment,  when  such 
ordinance  or  enactment  is  founded  upon  a  statute.  It  is  not  necessary  to  plead 
ihe  statute  specially  {Beman  v.  Tugrwt^  5  Sand.  158). 


§  164.  [141.]    Libel  and  elander^  haw  stated  in  complaint. 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
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state  in  the  complaint  any  extrinsic  facts,  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory  mat- 
ter ont  of  which  the  cause  of  action  arose ;  but  it  shall  be  snffi- 
cient  to  state  generally,  that  th^  same  was  published  or  spoken 
concerning  the  plaintiff ;  and  if  such  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

*    See  anU^  p.  286. 

§  165.  [142.]  (Am'd  1849.)  Answer  in  stick  cases. 
In  the  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter 
charged  as  defamatory,  and  any  mitigating  circumstances,  to 
reduce  the  amount  of  damages ;  and  whether  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

a.  Justification  on  the  groond  of  troth. — ^Where  the  de&maloiy  charge  is 
m  general  termB  it  is  not  Bufflcient  to  set  np  in  the  answer  merely  that  such 

.charae  is  true  ( VanWyek  v.  Otithrie,  4  Duer,  268.  affirmed  in  court  of  appeals). 
As  if  the  charge  he  that  the  plaintiff  is  a  thief  (ilna».,  3  How.  406);  it  is  not 
Bufflcient  to  all^^e  that  the  charge  is  true,  hut  the  answer  must  state  the  fkcts 
which  show  the  charge  to  be  true  (Annibal  v.  HunteTy  6  How.  255 ;  Sayles  v. 
Wooden^  id.  84 ;  Lewis  v.  KendaR,  ia.  59 ;  BuddingUm  v.  Davis^  id.  401 ;  P&rter 
V.  McOreedy,  1  Code  Rep.  N.  S.  88 ;  Fry  v.  Bennett,  5  Sand.  64 ;  Ormaby  v.  Zhuff" 
lass,  5  Duer,  665 ;  2  Abb.  407 ;  Van  Wyek  v.  Guthrie,  4  Duer,  268).  But  if  the 
charge  is  specific,  as  that  an  inspector  of  drugs  improperly  passed  an  adulter- 
ated article,  the  answer  need  only  allege  Uiat  the  charge  is  true  ( Van  Wyek  v. 
Guthrie,  supra ;  and  see  Weawr  y.  LUyd,  2  B.  &  C.  678 ;  Holmes  y.  Catesby,  1 
Taunt.  543).  Even  in  the  cases  where  a  specific  answer  is  required,  a  general 
answer  is  sufficient  to  raise  an  issue,  and  is  not  open  to  demurrer,  but  the 
plaintifTs  remedy  is  by  motion  to  haye  it  made  definite  ( Fan  Wyt^r,  Guthrie. 
4  Duer,  268). 

b.  The  Justification  must  be  as  broad  as  the  chaTge ;  thus  to  a  charge  that 
the  plaintiff  was  a  swindler,  an  answer  that  defendant  agreed  with  the  ]^lain- 
tiff  that  the  latter  should  sell  goods  for  him  on  commission,  that  the  plamtiff 
receiyed  goods  and  refused  to  account  for  them,  was  held  insufficient  as  a  Jus-' 
tification  (Herr  y.  Bamberg,  10  How.  130).  And  where  the  allegation  was^ 
'*  This  scoundrel  was  in(£cted  at  San  Francisco,  February  last,  for  fraud,  ar- 
rested by  C.  A.  Hosmer ;"  and  the  answer  set  up  by  way  of  Justification,  "  that 
the  plaintiff  had  been  indicted  and  arrested  for  a  conspiracy  to  cheat  and  de- 
fraud;"  held,  that  such  a  justification  did  not  reach  the  charge  of  being  a 
scoundrel  {Laceiand  y.  Bismer,  8  How.  215). 

c.  Where  an  alleged  libel  is  priyileged  only  on  the  ground  that  certain 
eyents  happened,  the  happening  of  those  eyents  must  be  sufficterUly  alleged 
by  the  answer  to  be  true  to  enable  the  defendant  to  maintain  the  defence  of 
priyUego  (Fry  y.  Bennett,  1  Code  Rep.  N.  S.  239 ;  5  Sand.  54 ;  Buddington  y. 
2>flWJM,6How.  401). 

d  In  an  action  for  libel  the  de&matory  words  were  *'  specific  charges  of 
haying  committed  thefts  from  the  defendant,"  of  articles  specified,  and  of 
practinng  prostitution,  specifying  instances.  Held  that  an  answer  which  al- 
leged, that  the  defendant  had  been  robbed  of  the  articles  mentioned^  and  aa 
defendant  beUeyed  the  plaintiff  was  guilty  of  the  charges  alleged  against  her, 
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and  **  that  what  defendant  aaid  of  plaintiff  was  in  ftill  belief  of  its  truth,  in 
self- vindication  and  as  a  warning  to  others,  and  not  ftom  malice  towards  the 
plaintiff/'  was  sufficiently  definite  and  certain,  and  contained  nothing  irrele- 
vant or  redundant  {8teinman  v.  Clark,  10  Abb.  182). 

a.  Mitigating  oironmstaziOM.— After  some  conbict  of  decision,  it  was  de- 
cided in  Bush  T.  ProsseTf  (1  Eeman,  847),  that  a  defendant  may,  with  an  answer 
denying  the  allegations  of  the  complaint,  set  up  mitigating  circumstances.  That 
to  entitle  a  defendant  to  set  up  in  his  answer  and  prove  on  the  trial  mitigating 
circumstances,  it  is  not  necessary  to  interpose  a  Justification.  It  is  still,  how- 
ever, an  open  question,  whether  or  not  a  defendant  can,  without  making  any 
defence — %.  e.  without  either  controverting  the  allegations  of  the  complaint 
or  setting  up  a  Justification — set  up  by  answer  mitigating  circumstances  alone. 
In  Van  Benschaten  v.  Tapia  (18  How.  971,  Harris,  J.,  considered  the  case  of 
Bush  V.  ProsMT  (supra),  as  having  decided  that  a  defendant  mav  allege  in  his 
answer,  *^  without  any  defence  at  all,  mitigatingclfcumstances."  [We  do  not 
thinlc  that  either  Bush  v.  Prosser^  or  Bisbey  v.  ahaw,  (3  Eeman,  67),  warrant 
such  a  proposition;  how  can  mi^atin^  circumstances  ahne  raise  an  is- 
sue?] In  N&wman  v.  OUo,  (4  Sand.  669),  it  is  said  mitigating  circumstances  are 
not  a  defence  in  the  proper  sense  of  the  term,  and  if  pleaded  alone  would  be 
struck  out  as  frivolous. 

b.  To  a  complaint  in  dander,  for  charging  plaintiff  with  stealing  the  de« 
fendant's  hay,  the  defendant  answered,  first,  a  denial ;  secondly,  that  on,  &a, 
in  the  neighborhood  where  the  plaintiff  had  resided  and  still  resides,  the 
plaintiff  hm  and  still  has  the  character  and  reputation  of  being  addicted  to 
stealing,  and  of  having  been  on  divers  times  guilty  of  the  crimes  mentioned 
in  the  complaint,  Ac.  On  motion,  the  second  defence  was  struck  out,  as  ir- 
relevant, redimdant  and  improper  in  mitigation  {Van  Bsnschaten  v.  Yaple,  18 
How.  97). 

e.  Mitigating  circumstances  are  such  circumstances  as  the  well-established 
rules  of  law  allow  to  be  given  in  evidence  in  mitigation  of  damages  (Graham 
v.  Jones,  1  Code  Rep.  N.  S.  181 ;  6  How.  15). 

d.  The  question  whether  the  f&cts  set  np  in  mitigation  are,  or  are  not,  such 
as  should  be  admitted  to  be  given  in  evidence  in  mitigation,  must  be  deter- 
mined by  the  presidingjudge  upon  the  trial  of  the  issue  of  &ct  {Seunnan  v. 
Harrison,  1  Code  Rep.  14 .  8. 184  n.;  Fry  v.  BenneU,  1  Code  Rep.  N.  S,  288 ;  5 
Band.  54 ;  Newmans,  Otto,  4  Sand.  669). 

e.  What  may  be  set  up  In  mitigation.— Anything  tending  to  disprove 
actual  malice,  although  it  may  tend  to  establish  the  truth  {Bush  v.  Prosser,  1 
Eeman,  347 ;  Bitbey  v.  Shaw,  2  id.  67 ;  EeaUm  v.  Wright,  10  How.  88) ;  that  de- 
fendant requested  the  printer  of  tlie  libel  to  do  it  privatelv  (Taylm'  v.  Church, 
4  Selden,  452) ;  that  defendant  was  provoked  to  tibe  publication  by  publica- 
tions of  the  plaintiff  ( WatU  v.  Fraser,  7  Ad.  &  £L  228 ;  8  m2.  170) ;  that  it  was 
copied  from  a  newspaper  {Thornton  v.  Stmens,  2  M.  &  R  ASS);  plaintiff*s  gen- 
eral bad  character  {Earner  v.  JiPFMin,  4  Denio,  509 ;  Ouman  vT  Lowm,  8 
Wend.  673 ;  Paddock  v.  Saiisbury,  1  Cow.  811);  but  it  must  be  pled  {SUles  v. 
Comstock^  9  How.  48) ;  the  defendant  cannot  set  np  in  mitigation  former  con- 
troversies between  him  and  Uie  plaintiff,  having  nothing  to  do  with  the  al- 
leged slander  {Lister  v.  Wright,  2  Hill,  820),  or  that  the  fother  of  the  plaintiff 
shortly  before  the  uttering  of  the  slander,  used  irritating  language  towards 
the  defendant  {UnderhUlY.  Talyor,  2  Barb.  848);  or  in  an  action  agaiust 
the  editor  of  a  newspaper,  that  Uie  libel  was  published  on  the  communica- 
tion of  a  correspondent  {TaBut  v.  Clark,  2  M.  ft  Rob.  312).  Where  the  libel, 
as  averred  in  the  complaint,  charged  the  plaintiffs,  who  were  contractors 
with  the  corporation  of  l^ew  York,  with  fraudulent  attempts  to  influence  the 
supreme  court  in  determining  a  suit  therein  pending  against  them,  and 
with  having  bribed  the  common  council, — held,  that  ^legations  in  the  an- 
swer of  a  generally  wasteful  and  improper  course  of  conduct  on  the  part  of  the 
common  council,  and  that  certain  contracts  obtained  therefrom  by  the  plain- 
tiffs, would  result  in  vast  profits  to  them,  and  in  detriment  to  the  city,  and  that 
they  fklsely  pretended  to  possess  patent  rights  for  paving,  and  made  other 
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pretenses,  and  that  they  poorly  performed  previoiifl  contracts,  and  had  ob« 
tained  preferences  over  lower  bidders,  were  properly  stricken  out  with  addi- 
tional similar  matter,  as  too  remote  in  application  to  the  alleged  libel,  to  con« 
atitate  mitigating  circumstances  {Busi  y.  Brooks,  4  K  D.  Smith,  646). 

a.  When  circumstances  which  can  only  be  given  in  evidence  in  mitigation 
of  damages,  are  set  forth  in  the  answer,  it  must  be  distinctly  stated  that  it  is 
with  that  view  and  for  that  purpoee  only  that  they  are  hitroduced ;  since  oth- 
erwise the  plaintiff  will  have  a  nght  to  mfer  that  they  are  relied  on  as  a  bar 
to  the  action,  and  upon  that  ground  may  properly  demur  to  them  (Fri/r.  Ber^ 
neit,  1  Code  Kep.  N.  8. 288 ;  5  Sand.  54 ;  JfetfAMM  y.  Beach,  6  Sand.  264;  Awes 
y.  ChviU,  18  Barb.  260). 

b.  An  answer  which  alleges  new  matter  in  Justification,  may  allege  the  same 
matter  ui  mitigation  {Ecnocprd  v.  Bapmond,  11  Abb.  155);  and  the  mitigating 
circumstances  may  be  alleged  by  a  mere  statement  that  the  defendant  will,  on 
the  trial,  set  up  as  mitigating  circumstances  the  matter  plead  in  Justification. 

6.  Matter  pleaded  only  in  mitigation,  is  not  a  sutject  of  demurrer  {Newman 
y.  OUo,  4  Sand.  669 ;  and  see  Van  BenkfuOen  v.  Ta^,  13  How.  101) ;  and  can- 
not, on  the  trial,  be  offered  in  Justification  (Baker  y.  WiOcins,  8  Barb.  220). 

d.  Allegations  in  an  answer,  in  an  action  for  libel,  which  would  not  be  al- 
lowed to  be  proved  even  in  mitigation  of  damages,  should  be  stricken  out  as 
irrelevant  (Brown  y.  Orvie,  6  How.  876). 

«.  To  a  complaint  for  slander  in  charging  that  plaintiff  had  stolen  defend- 
ant's hay,  the  answer  denied  each  allegation  of  the  complaint,  and  then,  as  a 
separate  defence,  stated  that  the  words  charged  as  slanderous  were  spoken  in 
reference  to  a  quantity  of  hay  the  defendant  had  cut  and  stacked,  and  to 
wliich  hay  the  plaintiff  claimed  title,  and  which  hay,  under  such  claim  of 
title,  and  in  the  day  time,  the  plaintiff  took  from  the  land  of  the  defendant  to 
the  adjoining  land  of  him,  the  plaintiff;  which  taking,  and  not  the  crime  of 
larceny,  was  what  he,  the  defendant,  meant  by  the  words  diarged,  and  he  was 
so  understood  by  all  who  heard  him.  A  motion  to  strike  out  this  last  defence 
as  irrevelant  and  redundant,  and  because  it  was  inconsistent  with  the  general 
denial,  was  denied.  Harris,  J.,  held  that  perhape  the  matter  set  up  might 
have  been  admissible,  under  Uie  general  denial,  but  that  was  no  reason  for 
strikingont  matter  which  apprised  the  plaintiff  of  the  exact  ground  of  de- 
fence (MoUenbedB  v.  Clou),  9  How.  292). 

/.  To  a  count  alleging  the  defamatory  words  to  be  **  Susan  Maxy  (the  plahi- 
tiff)  has  robbed  me— she  is  a  thief— she  has  stolen  my  gold  pen  and  pencil," 
the  defendant  answered  that  the  plaintiff  stole  from  the  defendant  five  boxes 
of  tooth  paste,  a  cloak,  a  shawl,  a  gold  pen  and  case,  and  one  gold  pencil-case. 
A  motion  to  strike  out  as  irrelevant  all  the  parts  of  the  answer  not  relating  to 
gold  pen  an^  pencil,  was  denied  on  the  ground  that  the  allegation  of  robbery 
of  other  articles  was  applicable  to  the  charge  **  has  robbed  me"  (Jayroeks  v. 
A$free,  7  How.  216). 

g.  Of  the  rules  of  evidence  and  measure  of  damages  in  actions  for  slander 
(iwkereon  v.  George,  8  Abb.  75 ;  and  see  Palmer  v.  Sadghi,  2  Barb.  212 ;  Smith 
y.  Kinr,  1  Barb.  155 ;  Snyder  y.  Andrem,  6  Barb.  48 ;  Weed  y.  Bibbine,  82  Barb. 
815). 

§  166.  In  aotiona  to  recover  property  distrained  for  damage^ 
OMwer  need  not  set  forth  tiUe. 

In  an  action  to  recover  tlie  poBsession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by 
whose  command  he  acted,  was  lawfully  possessed  of  the  real 
property  npon  which  the  distress  was  made,  and  that  the  prop- 
erty distrained  was  at  the  time  doing  damage  thereon,  shall  be 
good,  without  setting  forth  the  title  to  such  real  property. 
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§  167.  [148.]  (Am'd  1849, 1862,  1868.)  WhM  oatMS  of 
<iction  may  he  Joined  in  the  earns  complamt. 

The  plaintiff  maj  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  sach  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both,  where  they  all 
arise  oat  of, 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract,  express  or  implied ;  or 

8.  Injuries,  with  or  without  force,  to  person  and  property, 
or  either ;  or 

4.  Injuries  to  character;  or 

5.  Olaims  to  recover  real  properly,  with  or  without  dam- 
ages for  the  withholding  thereof,  and  the  rents  and  profits  of 
the  same ;  or 

6.  ClJEtims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or 

7.  Olaims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  except  in  actions  for  the  foreclosure  of 
mortgages  must  affect  all  the  parties  to  the  action,  and  not  re- 
quire different  places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  court  shall  have  pow- 
er to  adjudge  and  direct  the  payment,  by  the  mortgagor,  of 
any  residue  of  the  mortgage  debt  that  may  remain  unsatisfied 
after  a  sale  of  the  mortgaged  premises,  in  cases  in  which  the 
mortgagor  shall  be  personally  liable  for  the  debt  secured  by 
such  mortgage ;  and  if  the  mortgage  debt  be  secured  by  the 
covenant  or  obligation  of  any  person  other  than  the  mortgag- 
or, the  plaintiff  may  make  such  person  a  party  to  the  action, 
and  the  court  may  adjudge  payment  of  the  residue  of  such 
debt  remaining  unsatisfied  after  a  sale  of  the  mortgaged  prem- 
ises against  such  other  person,  and  may  enforce  such  judgment 
as  in  other  cases. 

a,  "Wliat  oausM  of  aotioa  may  be  Joined.— One  complaint  may  indade 
causes  of  action  for : 

h,  Malidoos  prosecation  and  slander  {Watsem  y.  Eiuard,  8  Code  Rep.  218). 

e.  Assault  and  slander  {Brewer  y.  Temple^  16  How.  288). 

d.  Injuries  to  the  person  and  to  property  arising  fit>m  defendant's  negli- 
gence (Howe  y.  Peekham,  10  Barb.  656). 

«.  Wrongfully  cutting  and  conyerting  wood,  and  for  wrongfully  drawing  off 
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the  wood,  in  action  by  rereraloner  against  tenant  for  life,  and  anotlier  for  in* 
juries  to  the  inheritance  (Eodgen  y.  SodgerSj  11  Barb.  595). 

a.  Violation  of  element  to  print  a  work,  and  for  injuring  stereotype  plates 
of  same  work,  on  the  ground  that  the  causes  of  action  arose  out  of  the  same 
transaction  (Badg^  y.  Benedict^  4t  Abb.  176 ;  1  Hilton,  414). 

b.  For  surplus  moneys  and  surrender  of  notes,  in  action  by  an  assignor  of  a 
mortgage  to  secure  payment  of  said  notes  against  the  assignees  ((SUhoon  y. 
Bank  cf  UUea,  8  Selden,  486). 

e,  I^al  and  equitable  relief,  when  eontuterU  (OeUvr.  Hudson  Biver  B.  B, 
Co.,  6  How.  269 ;  Tov>ng  y.  Edwards,  11  How.  201 ;  Wandle  y.  Tamey,  5  Duer, 
661;OrKawy.  GWaZ^,  24  N.  Y.  186 ;  PAt»iiM  y.  G'^wAaw,  17  N.  Y.  284 ;  JT.  T. 
Lsa  Co.  y.  N.  Wet*.  Ins,  Co.,  21  How.  296 ;  12  Abb.  414;  rey'g  20  How.  424) ; 
as  to  haye  a  contract  reformed  and  enforced  as  reformed  {Gooding  y.  'iicAjr 
2wter,  9  How.  128 ;  j!V:  Y.Im  Co.  y.  N.  Wesilns.  Co.,  21  How.  296;  and  see 
Lamoreaux  y.  AUan.  Mut.  Ins.  Co.,  8  Duer,  680 ;  and  16  N.  Y.  267 ;  BidweU 
y.  A$UiT  Mut  Ins.  Co.,  16  N.  Y.  268) ;  but  the  relief  must  be -consistent  See, 
WhiiU  causes  of  aeUon  may  not  he  joined,  infra. 

d.  Claims  arising  on  seyend  Judgments  {Bank  ofN.  Am.  y.  Suydam,  1  Code 
R  N.  8.  825). 

e.  Libel,  slander,  and  malicious  prosecution  {MarUn  y.  Mdttison,  8  Abb.  8). 

/.  Possession  of  land,  and  a  claim  for  damages  for  withholding,  and  for 
mesne  profits  {Bokshkiss  y.  Auburn  B.  B  Co.,  86  Barb.  600). 

g.  Becoyery  or  assignment  of  dower,  with  damages  for  withholding  same 
{Van  Name  y.  Van  Name,  24  How.  247). 

h.  The  causes  of  action  to  be  Joined  must  be  in  &yor  of  aU  the  plaintifib, 
and  against  all  the  defendants  and  must  belong  to  the  same  class  (Enos  y. 
Thomas,  4  How.  48) ;  but  the  defendants  need  not  be  all  equally  affected  (Ver- 
meule  y.  Beck,  15  How.  838). 

i.  What  caaaes  of  aotion  nuiy  not  be  Joined. — One  complaint  may  not 
include  causes  of  action  for : 

j.  A  demand  against  defendant  as  administrator,  trustee,  or  executor,  and 
against  him  indiyidually  {LaUing  y.  Lotting,  4  Sand.  Ch.  R  81 ;  Landau  y. 
jSijy,  1  Abb.  376 ;  Benjamin  y.  Taylor,  12  Barb.  828 ;  McMahon  y.  AUen,  3  Abb. 
89 ;  12  How.  40).  But  where  executors  continued  to  occupy  premises  occu- 
pied by  their  testator  in  his  lifetime, — held  that  in  an  action  against  them  in 
their  representatiye  capacity,  there  might,  properly,  be  joined  a  demand  for 
the  rent  which  accrued  ii}  the  lifetime  of  the  testator,  with  a  demand  for  the 
rent  subsequently  accrued  {Pugdey  y.  Aiken,  1  Eeman,  494 ;  oyerruling  8.  C. 
14  Barb.  114). 

k.  Against  one  defendant  as  trustee,  and  against  another  defendant  indiyid- 
ually {Alger  y.  ScomOs,  1  Code  Rep.  N.  8.  803 ;  6  How.  131). 

{.  Diyorce  on  the  ground  of  adultery,  and  for  cruel  and  inhuman  treatment 
[Mcintosh  y.  Mcintosh,  12  How.  289 ;  Johnson  y.  Johnson,  5  Johns.  Ch.  R  168). 

m.  For  cattle  killed  by  railroad  can  of  defendants,  and  for  the  wrongftil  kill- 
ing, carrying  away  and  conyerting  said  cattle,  with  a  cause  of  action  on  an 
agreement  to  carry  cattle  on  the  defendants*  ndlroad,  and  for  damages  occa- 
sioned by  the  breach  of  such  agreement  to  carry  safely,  and  for  the  loss  by 
death  of  cattle  by  reason  of  weak  and  insufficient  cars,  and  for  conyerting  the 
cattle  so  killed  {Chlwea  y.  N.  T.  4b  Erie  B.  B.  Co.,  9  How.  811). 

n.  For  a  wron^l  conyerdon  of  goods  and  a  claim  for  money  receiyed  to 
plaintiff's  use  ((mb  y.  Bows,  9  Barb.  280 ;  and  see  Moore  y.  SmiUh,  10  How. 
361 ;  Huniter  y.  P&wea,  15  id.  221 :  Barman  y.  KeOam,  4  Abb.  202 ;  14  How.  184 ; 
see,  howeyer,  Adams  y.  BisseU,  28  Barb.  882). 

o.  To  restrain  some  of  the  part  owners  of  a  yessel  from  disposing  of  her.  in 
derogation  of  the  rights  of  other  part  owners  (the  plaintifife),  and  a  cause  or  ac- 
tion for  the  hire  of  the  yessel  (Otf^y.JT.  T.dErieRR  0?.,  5  Duer,  677 ;  8 
Abb.  382 ;  852). 
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a.  Equitable  relief  against  a  corporation  witbTa  claim  for  damages  against 
an  individual  defendant  (fftnue  t.  Cccper^  16  How.  2^ ;  80  Barb.  157). 

b.  A  claim  as  an  indiyidual  and  in  a  representatiye  character  {ffaU  v.  Ftih&r. 
20  Barb.  442;  Ltuxu  v.  IT,  T.  OmL  R  R  Co.,  21  Barb.  246).  But  a  plwntiff 
may  unite  a  cause  of  action  as  executrix  with  one  as  demee  where  both  accmed 
under  a  contract  made  by  the  testator  with  the  defendant,  growing  out  of  the 
same  matter.  Thus,  the  plaintiff  was  allowed  to  unite  a  cause  of  action  as 
dcmee  against  the  defendant  for  the  rent  of  a  fiirm  leased  to  the  defendant  by 
the  testator,  wliich  rent  accrued  subsequent  to  the  testator^s  death,  with  a 
cause  of  action  as  exemUnx  for  breaches  of  covenant  in  the  lease  of  the  same 
ISmn  {Amutrong  v.  HaU,  17  How.  76). 

e.  A  claim  as  an  indiyidual  and  one  in  the  public  generally  {Wanoiek  y, 
Mauar qfUf.T.,^ How.  868 ; 28 Barb.  212). 

dL  Against  all  the  defendants  Jointly,  and  one  or  some  of  the  defendants  sev- 
erally n9am^  y.  amith,  16  Abb.  430;  WdUy,  Jeteett,  11  How.  242;  Le  ^  y. 
>SAai0,  2  Duer,  626 ;  R)dg9n  y.  Badgm,  11  Barb.  695 ;  EnM  v.  ThimM^  4  How. 
48;  VM  y.  Matt,  37  Barb.  208X  Therefore,  a  plaintiff  cannot  unite  a  claim 
against  two  defendants  to  recover  possession  of  real  estate  and  damages  for 
unlawfully  witiiholding  same,  and  a  clidm  agunst  one  of  the  defendants  for 
money  received  for  rents  and  profits  of  the  premises,  for  which  that  defendant 
is  indebted  to  the  plaintifib  (TompHm  v.  White,  8  How.  620). 

e.  Breach  of  contract  of  warranty  on  the  sale  of  a  horse,  and  a  claim  for 
damages  for  fraudulent  representations  (deceit)  in  regard  to  the  same  horse 
(Bioeet  y.  Ingerton,  12  How.  831 ;  SpringstMd  v.  Lawwn,  14  Abb.  828). 

/.  Possession  of  land,  and  dam^^  for  not  usmg  the  same  land  as  required 
by  the  lease  thereof  (^S^uM  v.  Homek,  8  How.  78 ;  see,  however,  EotcMdae  v. 
AijUmm  R  R  Co,,  86  Barb.  600) ;  nor  can  a  plaintiff  unite  a  cause  of  action  for 
possession  of  land  (ejectmentV  with  a  cause  of  action  to  compel  a  conveyance 
of  the  same  land  (LatUn  v.  McCarthy,  17  How.  289). 

£[.  Partition  of  real  estate,  and  for  the  usual  relief  on  a  creditor's  bill  (Detcey 
Y.WaTd,  12  How.  419). 

h.  Statute  penalties  for  violating  a  city  ordinance,  and  to  ei\]oin  a  continu- 
ance of  the  violation  (Lamport  v.  Alfbott,  12  How.  840). 

i  To  recover  real  property  for  forfeiture  or  breach  of  covenant  in  a  lease, 
and  to  restrain  a  continuance  of  the  alleged  breach  {Linden  v.  Hepburn^  8 
Sand.  668 ;  8  Code  R  164). 

j.  For  building  an  embankment  on  defendant's  own  land,  for  building  an 
embanlcment  on  the  highway,  near  plaintiffs  store ;  and  for  erecting  an  em- 
bankment on  plaintiff's  land,  whereby  damage  had  accrued  to  plaintiff  {Durkee 
y.  Saraioffa  andWaeh,  RR  Ci>.,i  How.  226 ;  2  Code  Rep.  145). 

k.  Trespass,  ejectment,  and  equitable  reUei  (BiffeUno  v.  Gove,  7  CaL  133 ;  Lot- 
tin  V.  McOairthy,  17  How.  289). 

2.  A  lega^,  and  for  rent  not  arising  out  of  the  same  transaction  {Oridley  y. 
Oridiey,  88  Barb.  260). 

971.  For  damages  for  oonvertinff  personal  property,  and  for  a  redeliverWifa^ 
feeU  v.  Phernan,!  How.  236 ;  Spalding  v.  Spaiding,  3  How.  297 ;  Nuke  v.  Thomp' 
eon,  9  How.  113 ;  Budd  v.  Bingham,  18  Barb.  494). 

n.  For  breach  of  contract  for  sale  of  real  property,  and  for  an  assault  on  • 
plaintiff  and  taking  said  contract  from  him  {Ehle  v.  HaUer,  6  Bosw.  661). 

0.  To  recover  money  only  against  husband,  and  a  claim  to  charge  the  sepa- 
rate estate  of  the  wife  with  the  same  debt  (Bilen  v.  Lent,  5  Bosw.  713). 

p.  Against  an  agent  employed  to  sell  real  estate  for  wrongfhTIy  selling,  and 
against  the  purchaser  of  said  estate  for  a  reconveyance  (Gardner  v.  Ogden,  22 
N.  T.  327,  840). 

q.  Wrongful  act  of  wife,  and  for  wrongfhl  act  of  husband  (Malone  v.  StUwiU^ 
15  Abb.  421). 

r.  Several  count8.-~Several  causes  of  action  do  not  always  form  the  sub»* 
ject  (f  several  separate  counts,  but  are  sometimes  thrown,  for  the  sake  of  brev- 
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i^  and  oonyenienoe,  into  one.  Thus,  in  an  action  to  reoover  penalties  of  five 
doUan  a  day  for  one  thousand  and  ninety-five  successive  days  omission  to  put 
up  a  tariff  of  ferriage  in  a  ferry-house,  the  plaintiff  included  all  the  penalties  in 
one  statement  of  a  cause  of  action ;  and  on  motion  to  set  aside  the  complaint 
for  that  reason,  held  that  the  complaint  was  properly  framed  (L&ngtcarihy  y. 
KnapPf  4  Abb.  115).  The  several  penalties  are  regarded  as  items  of  one  claim, 
and  any  number  of  items  may  be  included  in  onl  statement  of  a  cause  of  ac- 
tion (Adams  v.  HoGAy^  12  How.  829i  But  where  a  party  has  a  cause  of  action 
in  respect  of  several  items,  part  of  them  having  always,  and  originally,  be- 
longed to  him,  and  part  of  them  having  come  to  him  by  assignment,  he  should 
state  those  that  accrued  by  assignment  as  a  separate  cause  of  action.  And 
where  the  plaintiff  has  several  causes  of  action,  which,  if  they  had  all  accrued 
to  him  ori^ally,  might  probably  have  been  complained  upon  by  a  statement 
as  a  single  cause  of  action,  yet  iithey  accrued  to  him  by  assignment  from  sev- 
eral persons,  the  subject  of  each  assignment  should  constitute  a  separate  8tatt»- 
ment  of  a  cause  of  action ;  and  where  a  plaintiff  has  a  cause  of  action  which 
originally  arose  partly  to  himself  and  partly  to  another,  and  he  has  acquired 
the  right  of  that  other  by  assignment,  so  much  of  the  cause  of  action  which 
accrual  to  himself  originally  uiould  constitute  one  statement  of  a  cause  of  ac- 
tion, and  so  much  as  accrued  to  him  by  assignment  should  constitute  another 
and  separate  statement  of  a  cause  of  action.    (Id,) 

a.  Stating  several  grounds  of  complaint  are  not  necessarily  several  causes  of 
action  (Durani  v.  Qardn&r,  10  Abb.  440). 

ft.  Where  a  complaint  contains  several  causes  of  action  not  separately  stated 
and  plainly  numbered,  the  remedy  is  not  by  motion  to  set  aside  the  oom- 
plaint,  but  by  motion  to  make  more  definite  and  certain  (Wood  v.  Anthony ^  9 
How.  78;  but  see  Bkmehard  v.  SdraU,  8  How.  88). 

e.  Ck>ns6Udating  aotiona. — ^If  two  or  more  actions  be  brought  by  the  same 
plaintiff,  at  the  same  time  against  the  same  defendant,  for  causes  of  action 
which  may  be  Joined,  tlie  derendant  may  move  to  consolidate  the  actions  (3 
R  8.  888,  §  88).  And  if  one  or  more  of  such  actions  be  pending  in  the  su- 
preme court,  and  others  be  pending  in  another  court  of  this  State,  the  su- 
preme court  may  order  the  actions  in  the  other  court  to  be  consolidated  with 
that  in  the  supreme  court ;  and  when  several  suits  are  conunenced  against 
Joint  and  severaJ  debtors  in  the  same  court,  the  plaintiff  may,  in  any  stage 
of  the  proceedings,  consolidate  such  action  (lb.  884,  §§  89, 40 ;  8  Wend.  4^ ; 
9 15.  461 ;  19  »&.  28 ;  4  HiU,  46 :  9  Price,  898).  An  ii^unction  is  not  a  proper 
method  for  restraining  a  multiplicity  of  smta  (Minor  v.  Webb,  10  Abb.  284). 

d.  A  motion  to  consolidate  may  be  made  any  where  in  the  district  contaln« 
ing  the  county  in  which  Uie  venue  of  either  or  the  actions  to  be  consolidated 
islaid  (Psrey  V.  iSniKird,  6  Abb.  828). 

e.  The  granting  or  refusing  a  motion  to  consolidate,  rests  entirely  in  the 
discretion  of  the  court  (2  R  S.  888).  Therefore,  from  an  order  granting  or  refhs- 
ing  a  motion  to  consolidate,  no  appeal  can  be  talcen.  If  tlie  erounds  of  the 
motion  are  not  denied,  and  it  does  not  appear  that  the  plaintiff  will  be  mate- 
rially prejudiced  by  the  consolidation,  it  has  been  customary  with  the  courts 
to  grant  the  motion  (19  Wend.  28)  not  only  where  both  or  all  the  suits  are 
brought  at  the  same  time,  but  where  they  are  brought  at  different  times,  and 
although  at  the  commencement  of  the  first  action  the  cause  of  action  in  the 
other  had  not  accrued. 

/.  The  test  for  allowing  the  motion  is,  Are  the  questions  to  be  tried  identi- 
cal? If  they  are,  the  motion  to  consolidate  should  be  granted  (4  Hill,  46), 
unless  it  will  prejudice  the  plaintiff  (8  HiU,  450). 

ff.  The  deitodant,  to  entitle  him  to  an  order  to  consolidate,  need  not  swear 
to  merits  (8  Wend.  448) ;  tor  the  motion  will  be  granted  where  no  defence  Is 
intended,  merdy  to  av<^d  the  expense  of  several  Judgments  (4  Hill,  47 ;  8 
Wend.  442). 

h.  Where  several  actions  are  brought  on  one  policy  of  insurance,  the  court, 
on  the  application  of  the  defendant,  and  with  the  consent  of  the  plaintiff,  will 
grant  an  order  to  stay  the  proceedings  in  all  the  actions  but  one,  the  defend- 
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floit  undertaking  to  be  boond  br  the  yerdict  in  sodi  action,  and  to  paj  the 
amoimt  of  their  aeyeral  sabacriptfons  and  coats,  in  case  the  plidntiff  should  re- 
cover. This  mode  of  consolidation,  however,  lias  been  held  to  apply  only  to 
•eyeral  actions  on  one  policy,  and  not  extend  to  seyeral  polidea  on  one  risk  (1 
Games  R  114). 

a.  Where  the  same  defend^its  in  several  actions  for  work  and  labor,  entered 
into  a  stipulation  that  all  proceedings  should  be  stayed  except  in  the  action 
by  J.  D.,  and  that  the  other  actions  should  abide  the  final  Judgment  in  the 
case  of  J.  D.,  held  that  J.  D.  having  obtained  final  Judgment  against  defendants, 
the  plaintififo  in  the  other  actions,  on  a  reference  for  the  purpose  had  to  prove 
the  amount  ot  their  claims  only,  and  the  defendants  coula  controvert  that 
one  point  only  {Bbniahan  v.  SacketU  Barbor  &  &,  24  How.  150). 

h.  Where  in  several  actions,  the  plaintiff  has  regularly  obtained  Judgment 
at  the  circuit  or  special  term,  the  court  have  no  power,  on  motion  of  the  de- 
fendant, to  grant  an  order  to  stay  proceedings  in  all  the  actions  but  one,  until 
the  decision  of  the  general  torm  m  that  one,  or  to  abide  the  event  thereofl 
Alter  a  regular  appeal  to  the  general  torm,  the  court,  on  a  proper  application, 
where  it  is  made  to  appear  that  a  decision  in  one  cause  will  dispose  of  all  the 

auestions  in  the  others,  may  grant  an  order  to  hear  an  argument  in  one,  and  that 
le  others  abide  the  result  of  that  one ;  or  the  court  may  refuse  to  hear  but 
one  argument  (ToU  v.  ThamM^  15  How.  815). 

G,  A  party  moving  to  consolidato  actions  which  are  to  be  defended,  must 
ahow  by  his  affidavit  that  the  questions  to  be  tried  in  them  will  be  substan- 
tially the  same  in  all  the  suits  (punn  v.  MoMon^  7  Hill,  154).  Where  the  affi- 
davit was  "  that  the  defence  in  each  and  all  of  the  actions  will  be  substantially 
the  same/'  but  the  nature  of  the  defence  was  not  stated,  it  was  held  insuffl- 
dent  (lb.)  And  where  the  affidavit  was  made  by  the  defendant's  attorney, 
and  he  swore  he  had  been  informed  by  the  president  of  the  company,  defend- 
ant, that  there  was  a  good  defence  and  that  the  questions  were  the  same  in 
each  action,  and  gave  no  excuse  why  the  president  himself  did  not  make  the 
affidavit,  Ingraham,  J.,  denied  the  motion  (Hone  v.  Farmm^B  Bk.  of  Ohio^  not 
reported). 

d  The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a 
8q;>arate  action  in  each  of  the  counties  of  the  State,  for  one  and  the  same  libel, 
which  was  first  published  in  the  county  in  which  all  of  the  parties  resided. 
EMy  that  the  defendant's  motion  to  consolidate  the  actions  must  be  granted ; 
and  that  the  motion  to  consolidato  was  properly  made  in  the  county  m  which 
all  the  parties  resided.  The  time  to  plead  in  the  consolidated  action  in  such  a 
case,  should  be  the  time  which  remamed  in  the  action  in  the  county  to  which 
the  other  actions  were  drawn  by  the  consolidation  (Percy  v.  Seward,  6  Abb. 


0.  A  motion  to  consolidate  may  be  made  bv  a  nlaintiff ;  and  if  the  motion 
is  granted  it  will  be  on  the  terms  that  the  plamtin  pay  the  costs  in  all  the  ac- 
tions but  one  up  to  the  time  of  consolidating  (Br%gg$  v.  QaurU,  3  Abb.  77 ;  4 
Duer,  664). 

/  Actions  of  foreclosure  will  not,  it  seems,  be  consolidated  under  any  cir- 
cumstances. A  motion  to  consolidate  two  foreclosure  suits  was  denied  by 
Davies,  J.,  with  costs  in  both  suits  (Grant  v.  Spencer,  not  reported). 

ff.  Where  a  plaintiff  commenced  sixty-four  actions  against  the  same  defend- 
ant, all  of  which  were  at  issue,  and  were  for  the  recovery  of  separate  penal- 
ties for  an  all^d  violation  of  the  law  concerning  foreign  bank  notes,  the  de- 
fendant moved  to  consolidate  ;  ordered  that  the  plaintiff  should  bring  to  trial 
one  of  the  suits,  which  might  be  selected  by  him,  and  that  all  proceedings  in 
the  remaining  suits  should  be  staved  until  the  trial  of  such  selected  suit,  with 
liberty  to  the  defendant  after  such  trial  to  renew  the  motion  for  a  consolida- 
tion (C^rk  v.  Metropolitan  Bank,  5  Sand.  665). 

h.  Where  separate  actions  were  brought  against  the  three  obligors  of  a  Joint 
and  several  bond,  the  court  stayed  the  proceedings  in  two  of  the  actions  until 
one  was  tried  (Anderson  v  Tot/^ffood,  1  Ad.  &  EL  ^.  S.  245^ 
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a.  Where  two  actions  were  between  the  same  parties,  but  involyed  fai  part  only 
the  same  cause  of  action,  the  court  refused  to  stay  the  proceedings  in 
one  until  the  other  was  determined  (Sorley  y.  Brewer^  l6  How.  509). 

b.  Where  on  consolidation  some  of  the  actions  are  discontinued,  and  only 
the  consolidated  action  remains,  there  is  no  principle  by  which  the  costs  in 
the  discontinued  actions  can  be  included  in  the  consolidated  action,  eyen 
though  it  embraces  the  causes  of  action  in  the  actions  discontinued.  Pro- 
Tision  for  such  costs  must  be  made  in  the  discontinued  actions  before  Uiey 
tinally  cease  to  exist,  otherwise  the  party  loses  such  costs  as  i^ninst  his  adyer- 
say  {Blake  y.  MuJugan  8,  A  N,  Indiana  M,  R  Co.,  17  How.  22^ 


§  168.  [144.]  (Am'd  1849,  1862.)  Allegation  not  deniedy 
when  to  he  deemed  true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  prescribed  in  section  149 ;  and  every  mate- 
rial allegation  of  new  matter  in  the  answer,  constituting  a 
counter-claim,  not  controverted  by  the  reply,  as  prescribed  in 
section  153,  shall,  for  the  purposes  of  the  action,  be  taken  as 
true.  Bat  the  allegation  of  new  matter  in  the  answer,  not  re- 
lating to  a  counter-claim,  or  of  new  matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require. 

c  Sffaterlal  allegatfon- — Only  those  allegations  in  a  complaint  are  to  be 
deemed  material,  which  the  plaintiff  mu«t  ^prove  upon  the  trial  in  order  to  main- 
tain hie  action  {Fry  y.  Bennett^  1  Code  Rep.  N.  S.  245 ;  6  Sand.  54 ;  Heioman  y. 
Otto,  4  Sand.  668 :  Barlow  y.  Hamilton,  6  How.  475 ;  Connoee  y.  Meir,  2  E.  D. 
Smith,  816 ;  Oeehe  y.  Cook,  8  Duer,  161 ;  JSande  y.  St.  John,  86  Barb.  628). 
Every  allegation  is  material  unless  it  may  be  struck  out  as  surplusage  {Mayor 
qfANMnjf  v.  CunUff,  2  Coms.  171). 

d.  **  An  allegation  which  at  most  merely  impliee  a  &ct,  or  justifies  an  ir^er- 
ence  that  such  is  or  will  be  claimed  to  be  the  fact,  should  not  be  construea  as 
a  material  allegation,  especially  in  a  case  in  which  proof  of  the  fSoict  is  not 
essential  to  the  plaintiff's  right  to  recover  under  the  positive  aUegations  con- 
tained in  the  complaint,  although  such  fact  may  be  disproved.  Thus,  in  an 
action  against  two  defendants  to  recover  for  goods  sold  and  delivered,  the 
material  queetion  w,  Did  the  plaintiffs  sell  to  the  defendants  ?  It  is  immaterial 
whether  or  not  the  defendants  are  partners,  except  as  an  item  of  proof  of  their 
Joint  liability.  Therefore  in  a  complaint  against  several  defendants  for  goods 
sold,  which,  after  alledng  the  sale  of  the  goods  to  the  defendants,  adds,  **  un- 
der their  firm  name  of  Cook  &  Son,"  this  last  allegation  is  descriptive  only, 
and  not  necessary  to  be  proved.  The  defendant  by  not  denying  it,  does  not 
admit  it  {Oeche  v.  Cook,  8  Duer,  161).  But  if  the  complaint  had  alleged  that 
the  defendants  composed  the  firm  oi  Cook  &  Son,  and  then  a  sale  to  the  firm — 
in  that  case  the  allegation  that  the  defendants  composed  the  firm  of  Cook  & 
Son,  would  have  been  material.  Hence  "  an  allegation  may  be  material  in  one 
form  of  conetrueting  a  complaint  and  immaterial  in  another,  in  dedaning  on  the 
earns  eauee  of  action*^  (Bosworth,  J.,  Oeehs  v.  Cook,  supra) ;  and  a  fact  not  mate- 
rial may  be  rendered  material  by  the  form  of  the  pleading  {Livingston  v.  Miller, 
4  Selden,  289 ;  Hatch  v.  Peet,  28  Barb.  575). 

See  in  note  to  sections  159, 160. 

e.  "  This  section  is  confined  to  allegations  of  fact,  and  does  not  refer  to  an 
averment  of  the  legal  effect  of  written  instruments ;  nor  can  it  be  applied  to* 
the  intention  of  parties  when  they  execute  a  written  contract    An  anawer 
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"Which  contains  an  allegation  of  the  meanine  of  a  written  contzact  or  agree- 
ment, but  does  not  deny  its  execution,  should  be  deemed  by  the  court  an '  im- 
material allegation/  and  disregarded  at  the  trial.  Nor  can  such  answer  be 
deemed  equivalent  to  an  allegation  of  mistake  or  surprise  in  the  execution  of 
the  agreement,  so  as  to  entitle  the  defendant  to  have  it  avoided  on  either  of 
those  gronnda''  (Barton  Y,  SaekeU,  1  Code  Rep.  96 ;  3  How.  358 ;  and  see  Diman 
V.  JOunn,  15  N.  Y .  498). 

a.  Wlkat  defendant  admits  by  not  answering. — By  not  answering  Jie  de- 
fendant admits  the  truth  of  all  the  allegations  in  tiie  complaint,  but  not  that 
those  £B,cts  constitute  a  cause  of  action  {John^n  v.  Pierce^  7  Eng.  (Ark.)  R.  599, 
and  see  note  to  subd.  6  of  §  144).  A  defendant  who  does  not  answer  id  not  to 
be  taken  as  admitting  anything  contained  in  an  answer  of  a  co-defendant 
in  which  he  has  not  participate  (Woodwarth  y.  B^lotos,  4  How.  24). 

b.  Eifeot  of  admissiona. — "  Whatever  has  been  admiUdd  on  both  sides  in 
the  pleadings  cannot  be  contradicted  either  in  the  subsequent  pleadings  or 
even  in  the  verdict.  For  neither  party  can  retract  what  he  has  before  con- 
ceded on  the  record  and  the  juir  nave  no  authoritj^  to  find  any  other  facta 
than  such  as  are  put  in  issue  "  (Gould,  PI.  152,  citing  Bac.  Abb.  Pleas,  &c. 
Introd.  ib.  Verdict,  W.  2  Mod.  6  WillU,  366 ;  Laws  PL  48 ;  Grodbie  v.  Leary,  6 
Bosw.  813 ;  Thomas  v.  Atutefiy  4  Barb.  265 ;  Johnson  v.  Mcintosh,  31  Barb. 
272).  Evidence  is  only  intended  to  establish  contested  facts  (Parkhurst  v. 
ICOraWy  24  Miss.  R 134 ;  EackeU  v.  Richards,  11  N.  Y.  Leg.  Oba  315) ;  and  a 
judgment  contrary  to  an  admission  in  the  pleading  showing  there  ouiht  to  be 
no  such  Judgment,  would  be  erroneous  (Bridge  v.  jRatyftm,  5  Sand.  217;  see 
Barto  V.  JBifnrod,  4  Selden,  483 ;  and  see  6  Johns.  543,  559,  565 ;  10  Wheat 
189 ;  1  Barb.  Oh.  Pr.  339 ;  Gould  PL  152 ;  Laws  PL  48;  ITFerran  v.  Taylor, » 
Cranch,  270). 

Cu  Where  a  party  relics  on  the  confession  of  his  adversary,  the  whole  matter 
confessed  must  be  taken  together  {Dorlon  v.  Lowis,  6  Barb.  451 ;  Stuart  v.  Kis- 
sam,  2  ui403).  An  admission  made  in  the  course  of  a  pleading  is  not  an  admis- 
sion made  for  all  the  purposes  of  the  cause,  but,  as  Lord  Denman  stated  in  BMns 
T.  Maidstons,  (4  Q.  B.,  811),  correcting  what  he  had  said  in  Ingham  v.  ^nlsy 
(2  Q.  B.  127);  it  is  "an  admission  for  all  purposes  regarding  the  issue 
arising  from  that  pleading."  ^ee,  however.  Hutt  v.  MorreSL  13  Jurist,  215 ; 
A^rr^  V.  ConO,  18  Barb.  264;  KnigU  v.  McDmsa,  12  AdL  <&  EL  442 ;  QouUL  v. 
ObMf , ,  2  M.  &  G.  234 ;  Bmvd  v.  SAtmrt,  4  M.  &  G.  295 ;  (7afo  v.  Le^oU,  11 
Jurist  730 ;  Feam  v.  Attett,  7  M.  &  G.  518 ;  QarUr  v.  James,  IS  M.  &  W.  137). 
An  Admission,  in  an  answer,  of  new  matter  upon  whidi  issue  is  taken,  cannot 
be  used  on  the  trial  as  a  general  admission  of  a  material  foct  alleged  in  the 
complaint,  when  there  is  m  the  same  answer  a  seneral  denial  of  all  the  mate- 
rial allegations  of  the  complaint  (Tnm  and  ButEind  R  R  Oo.y,  Kerr,  17  Barb. 
581 ;  8w^  V.  Kingtiey,  24  id.  541).  For  the  new  matter  pleaded  in  one  de- 
fence does  not  dispense  with  the  necessity  of  trying  the  issues  formed  directly 
upon  the  complaint  by  another  defence  (Vassaar  v.  lAmngston,  3  Keman, 
256 ;  Ayres  v.  Gbt^,  18  Barb.  264). 

d.  The  court  will  not  allow  an  infant  to  be  bound  ^  an  admission  in  his 
pleading  adverse  to  him  {Moore  v.  Moore,  4  Sand.  Oh.  It  44). 

e.  No  admission  in  a  statement  of  a  cause  of  action  or  In  a  defence  which  is 
expressly  abandoned  by  the  pleader,  can  be  nsed  in  evidence  against  him 
(Brown  v.  Feeter,  7  Wend.  801).  And  where  a  pleading  has  been  amended, 
s&mhle,  that  the  original  pleading  cannot  be  read  in  evidence  to  show  what  the 
mrty  conceived  to  be  his  right  at  the  time  such  pleading  was  put  in  (HaJtes  v. 
Fomfret,  1  Dan.  141).  The  prima  fa^  effect  of  the  amendment  of  a  pleading, 
is  an  acknowledgement  of  the  pl^er  that  he  has  been  mistaken,  and  not  that 
he  made  a  wilfhl  fiilse  statement  in  the  pleading  so  amended  (EUssabeOipoH 
Manufacturing  Co,  v.  CampbeU,  13  Abb.  87;  see  J^^eUdsn  v.  OareSU,  26  How. 
173 ;  16  Abb.  289) ;  and  sevrMe,  that  facts  stated  in  an  answer  held  bad  on  de- 
murrer cannot  be  nsed  as  an  admission  of  those  &ct8  (Firmin  v.  Oruc^,  5  0. 
&  P.  98). 

f.  Readfais  pleadings  to  tiie  jury.— It  rests  wholly  in  the  discretion  of  the 
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court  whether  or  not  it  will  permit  the  pleadii^  to  he  read  to  the  jury  ( WiUis 
T.  Forrwtj  2  Daer,  310).  Where  a  plaintiff  in  an  action  against  a  firm,  in  order 
to  prove  a  certain  fact,  read  a  portion  of  the  answer  of  one  memher  of  the 
firm,  admitting  such  fiict,  hut  also  alleging  other  &ct8  wMch,  if  true,  would 
constitute  a  defence,  such  defendant  is  entitled  to  have  the  whole  answer  read 
as  evidence  in  his  own  behalf  (OHderOeeve  y.  Mahony,  6  Duer,  888).  And  as  to 
reading  pleadings  in  evidence,  see  Qregcry  v.  Bruntvkck  (6  M.  &  Q,  955) ;  Jen^ 
nings  v.  AjUm  (5  Duer,  605 ;  8  Abb.  878 ;  Fry  v.  BenneU,  8  Boew.  200). 

a.  The  verification  of  a  pleading  is  only  to  secure  good  fiiith  in  the  pleader 
not  to  make  the  pleadings  evidence  on  the  trial  {Amn  v.  Hurlbut.  17  HoW. 
185). 

h.  AdmJMdon  by  not  replying.— An  answer  of  infancy  {Hodges  v.  Hunt,  23 
Barb.  150),  or  the  statute  of  limitations,  is  deemed  controverted  by  this  section 
without  any  reply  (EdMyn  v.  Weeks  2  £.  D,  Smith,  116 ;  S.  0.,  2  Eeman,  685) ; 
BO  of  a  defence  of  usurv  {GvMer  y.  WrigM,  22  N.  Y.  472).  Where  the  defence 
is  in&ncy,  the  plaintin  may,  without  replying  or  amending  his  compliant, 
prove  the  making  of  a  new  promise  by  the  defendant,  after  he  attained  m^or- 
ity  (Hodgu  v.  Uunty  22  Barb.  150). 

6.  Where  a  conversion  of  personal  property  is  set  up  ae  a  counter-claim  and  no 
reply  is  interposed,  the  amtnmt  of  damage  alleged  in  the  counter-claim  are  not 
thereby  adnttted  {McKende  v.  Farrdl,  4  Boew.  198). 

d  Admifliioa  by  demurrair.— See  anU.  p.  257  cZ  in  note  to  §  144. 


Chaptkb   VI. 

Mistakes  inpleadmg^  and  amendments.^ 

SsonoN  169.  Material  variances,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  not  to  be  deemed  a  variance. 

172.  Amendments  of  course  and  after  demurrer. 

173.  Amendments  by  the  court. 

174  Court  may  give  relief  in  case  of  mistake. 
176.  Suing  a  party  bv  a  fictitious  name. 

176.  No  error  or  de&ct  to  be  regarded  unless  it  afllect  substantial 

rights. 

177.  Supplemental  complaint,  answer,  and  reply. 

§  169.  [145.]  (Am'd  1849.)  Edsting  suits— Material 
variance. 

No  variance  between  the  allegation  in  a  pleading  and  the 
proof  Bliall  be  deemed  material,  unless  it  have  actually  misled 

d.  *This  chapter  does  not  apply  to  affidavits,  at  least  so  far  as  to  authorize 
an  amendment  of  the  name  of  the  court  (Clkkman  v.  CfUekman,  1  Corns.  611 ; 
8  How.  S65).  And  where  affidavits  to  be  used  in  the  court  of  appeals  were 
entitled  in  the  supreme  court,  they  were  held  defective,  and  the  motion  was 
denied  on  that  ground.  (lb,)  But  where  in  an  action  in  which  the  delivery 
of  personal  property  was  claimed,  an  affidavit  in  support  of  the  claim  was 
found  to  be  defective  (but  not  in  the  name  of  the  court),  the  court  permitted 
the  plaintiff  to  amend  the  affidavit,  and  without  a  motion  for  the  purpose 
{^pMing  v.  Spalding,  8  How.  297 ;  Daw  v.  Chwn,  id.  877). 

A  The  provisions  of  the  revised  statutes  (2  R  S.  424,  omitted  ttom  the  4tli 
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the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 
or  defence,  upon  the  merits.  Whenever  it  shall  be  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court,  and  in  what  respect  he  has  been 
misled ;  and  thereupon  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  just. 

a.  These  sections  (109  and  170)  obyiously  contemplate  a  case  where  the 
alleged  variance  is  developed  on  the  trial,  at  which  timb  the  relief  in  a  case  to 
which  it  is  appropriate  may  at  once  be  given,  and  the  trial  thereafter  proceed 
upon  the  amended  pleadings  (Egert  y.  Wicker^  10  How.  197;  Thtranon  v. 
Petenon^  22  How.  98).  They  have  introduced  "  a  inlndple  unknown  to  the 
former  practice,  namely,  that  of  determining  questions  or  yarianoe,  not  by  the 
Incoherence  of  the  two  statements  upon  their  fiice,  and'hence  inferring  their 
effect  upon  the  state  of  the  preparation  of  the  party,  but  by  proof  aUunde  as 
to  whetiier  the  party  was  actuaUy  misled  to  his  prejudice  by  the  incorrect 
statement"  "  It  is  not  left  to  the  Judgment  of  the  court,  whether  in  a  given 
instance  the  variance  was  calculated  to  mislead,  and  firom  thence  to  hold  that 
it  did  mislead;  but  whenever  it  is  alleged  that  a  party  has  been  misled, 
that  fact  must  be  proved  to  the  satisfoction  of  the  court ;  and  the  proof  must 
show  in  what  respect  he  has  been  misled  "  (OaUin  v.  Ounler^  10  How.  821 ;  1 
Keman,  868 ;  Deud  v.  Spencer,  1  Abb.  287 :  Catheal  v.  Tahnadge,  1  K  D.  Smith, 
575 ;  Cobb  v.  Wetsty  4  Duer,  88).  And  these  principles  extend  to  all  action§ 
and  "  all  cases  indiscriminately,  whether  the  party  invoking  their  service  is 
seeking  to  visit  his  adversary  with  a  forfeiture  or  not,'*  and  they  apply  to  a 
defence  of  usury  {C<UUn  v.  Chanter^  1  Eeman,  868].  When  no  proof  is  ftir- 
nished  that  the  party  has  been  actually  misled  to  nis  prejudice,  the  variance 
must  be  disregarded,  and  the  pleadinss  may  be  amended  to  conform  to  the 
facts  proved  \Ghapman  v.  Caroling  8  Boew.  456) ;  or  the  trial  may  proceed 
without  any  amendment,  whether  before  a  judge  or  a  referee,  and  the  party 
may  after  the  trial  move  at  chambers  for  leave  to  amend  (LeUman  v.  £itZy  8 
Sand.  374 ;  De  Peyster  v.  Wheder,  1  Sand.  719 ;  1  Code  Rep.  93 ;  Harmony  v. 
Birwhamy  1  Duer,  210;  Hart  v.  Hudson^  6  Duer,  294;  Ptrsons  v.  Suydam,  8 
E.  D.  Smith,  276;  Ora^f  v.  Ward,  86  Barb.  877;  Bdyea  v.  Beaver,  84  Barb. 
647) ;  or  as  it  was  held  in  Coleman  v.  Playgieady  86  Barb.  29,  the  disregarding 
the  variance  is  equivalent  to  an  amendment,  or  the  amendment  may  to  made 
nunc^iunCy  on  an  appeal.  Where  the  note  produced  on  the  trial  was  pay- 
able eight  months  after  date,  and  the  complaint  described  it  as  payable  imme- 
diately, proof  by  the  defendants  that  they  knew  the  plaintiff  held  the  note 
produced  on  the  trial ;  that  they  had  given  no  other  note  of  that  date  and 
amount ;  and  no  note  of  that  amount  payable  immediately,  does  not  tend  to 

ed.)  are  not  repealed,  but  this  chapter  and  the  provisions  of  the  revised  sta- 
tutes are  to  be  construed  together  (Brown  v.  Baboocky  1  Code  Rep.  66)^ 

h.  It  is  a  settled  principle  with  the  court,  that  its  suitors  shall  not  be  pre- 
judiced by  the  delay  of  the  court  {WiUon  v.  Hendertony  15  How.  90) ;  nor  by 
the  mistakes  or  misprisions  of  its  officers ;  and  amendments  in  such  cases  are 
generally  matters  of  course  (Nede  v.  BerryhiUy  4  How.  16 ;  Daly  v.  MaUheuMy 

20  How.  267 ;  and  see  note  to  g  884,  and  2  How.  16, 17). 

6.  An  amendment  by  adding  new  parties  is  a  waiver  of  a  default  previously 
taken  (Seudder  y.  Voorhi$y  1  &rb.  55 ;  Aikin  v.  Albany  North,  B.  B,  Co,  \^ 
How.  837). 

d.  An  amended  pleading  takes  the  place  of  and  supercedes  the  original  (4 
How.  174;  Fry  v.  BenneU,  8  Bosw.  200 ;  Dann  y.  BakoTy  12  How.  521 ;  BurraU 
v.  Moorey  5  Duer,  656 ;  Bidet  v.  P&mfrety  1  Dan.  141).  The  amendment  of  a 
complaint  relates  back  to  the  commencement  of  the  action  (Ward  v.  KaXbfleU\ 

21  How.  288). 
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■how  that  they  ha^e  been  misled  by  the  varianoe,  no  defence  apon  the  mer- 
its being  pretended.    {Id.) 

a.  A  yariance  between  the  proofs  and  the  phdntiff 's  bill  of  particulars  will 
not  be  deemed  material,  unless  the  defendant  is  misled  thereby  {Seaman  t. 
Low,  4  Bosw.  388). 

b.  Where  in  an  action  acainst  carriers  for  the  loss  of  goods,  it  is  ayerred  that 
the  goods  were  by  the  '*  plaintiff"  *'  deliyered  to  the  defendants,"  and  **  the 
defendants  nromised  safely  "  to  canr,  and  the  proof  was  that  an  agent  of  the 
plaintiff  deliyered  the  goods,  and  the  promise  was  made  to  him,— held  no 
yariance  {Eickcu^U  y.  WegteoU,  2  Bosw.  590). 

c  A  complaint  without  ayerring  that  the  jMirties  had  stated  an  account,  set 
forth  a  state  of  &cts  showing  him  entitled  to  an  accounting,  and  demanded 
judgment  for  a  sum  certain  as  an  ascertained  balance,  held  &at  the  complaint 
should  not  be  dismissed,  but  proceed  as  if  the  complaint  prayed  for  an  ac- 
counting and  judgment  for  the  amount  found  due  {Emery  y.  /Vim,  20  N.  T.  ^\ 

d.  An  answer  setting  up  the  non-joinder  of  a  joint  contractor,  and  defectiye 
in  not  ayerring  that  such  joint  contractor  is  still  liying,  may  be  made  to  con- 
form to  the  proof  ( Woogtar  y.  GhamberUn,  28  Barb.  602^ 

e.  Where  on  the  trial  eyidence  is  admitted  of  a  cause  of  action  or  defence 
not  within  the  pleadings,  the  objection  to  reception  of  such  eyidence  must  be 
distinctly  taken  at  the  time,  or  the  court  on  appeal  will  deem  thf  yariance 
immaterial,  or  that  the  pleading  was  treated  as  amended  to  admit  such  eyi- 
dence {Maniee  y.  Bradp,  15  Abb.  178 ;  Belknap  y.  Sealey,  14  N.  Y.  148 ;  POreaM 
y.  Supdam,  8  £.  D.  Smith,  280). 

*  /.  Tmmfttarial  vaxiances.— The  following  haye  been  held  to  be  immaterial 
variances: 

g.  Allegation  that  work  was  peHbrmed  by  ^  Jones  Wolcott ;"  proof  that  it 
was  performed  by  "Edwin  Jones  Wolcott"  {Woleo^  y.  Meeeh,  ^Barb.  821). 

A.  Allegation  that  it  was  defendant's  duty  to  repaic  a  fence  between  plain- 
tiff's close  and  between  the  "  elo8es  of  other  persons  t'  proof  that  there  was  but 
one  dose  between  the  plaintiff's  and  defendant's  closes  {UnderhiilY.  Eatiem 
RROo.  21  Barb.  497). 

i.  Where  two  parties  sued,  one  as  executor  of  Eeese,  the  other  as  the  sur- 
yiying  partner  or  Keese,  and  it  appeared  on  the  trial  that  only  the  suryiying 
partner  should  haye  sued  {Keeee,  3te^tors  cf^  y.  FuXkrUm,  1  Code  Bep.  52). 

j.  In  an  action  by  four  persons  as  lessors,  on  the  trial  it  appeared  that  the 
lease  was  made  by  those  lour  and  another  named  Laight,  since  then  deceased, 
but  that  the  interest  of  Laight  sunrived  to  the  plaintim ;  but  no  reason  for  the 
omission  of  Laight  as  plamtiff  was  assigned  in  the  declaration;  held  that  the 
yariance  might  be  disregarded  {Be  PeyaUr  y.  ^fheder,  1  Code  Bep.  98 ;  1 
Sand.  719). 

1^  Allegation  that  defendant  represented  the  note  to  be  "  a  good  note,  and 
that  it  would  pass  in  South  street ;"  proof  tliat  he  said  "  the  note  was  good, 
and  there  were  people  in  South  street  who  would  take  it "  (Exmki'M  y.  Appl^, 
2  Sand.  421). 

I,  Allegation  that  goods  were  sold  and  deliyered  to  the  defendant ;  proof 
that  the  goods  were  purchased  by  defendant,  but  deliyered  to  a  third  party  for 
his  own  use  by  order  of  the  defendant  {Bogers  y.  Vertma,  1  Bosw.  417). 

vk  Allegation  of  a  sole  liability;  proof  of  a  joint  undertaking  by  defendant 
and  another  {Carter  y.  Hope,  10  Barb.  180). 

A.  Allegation  of  an  absolute  promise ;  proof  of  a  conditional  promise,  it  being 
also  shown  that  before  the  commencement  of  the  action  the  condition  was 
fulfilled  {Hart  y.  Hudmm,  6  Duer,  294). 

o.  Allegation  of  notice  of  non-payment  of  a  note ;  proof  of  fltcts  to  ezcos* 
notice  {Purehaee  y.  MatUaon,  6  Duer,  587). 

p.  Allegation  that  a  note  was  payable  "  three  months  after  date ;"  proof  thai 
it  waf  pavable  "  four  months  after  date  "  {Trotebridge  y.  Btdier,  4  Duer,  448 
and  see  Chapman  y.  CaroUn,  8  Bosw.  450). 
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a.  Allegation  of  bill  payable  to  order  of  A :  proof  of  a  bill  payable  to  order 
of  B  (Farmer  v.  Grain,  7  CaL  135). 

b.  Allegation  that  the  plaintiff  warranted  there  was  a  force-pmnp  in  the 
building,  and  Uiat  he  removed  the  same ;  proof  tliat  there  never  was  a  force* 
pump  in  the  building  (McCcmber  v.  GraniU  In$.  Co.  15  N.  T.  486). 

e.  Allegation  of  delivery  of  goods  to  a  carrier  at  59  Broadway ;  proof  of  a 
delivery  m  Canal  street  (liewaiadi  v.  Adams,  6  Duer,  48). 

d.  Allegation  that  property  belonged  to  plaintiff,  proof  that  he  held  it  aA  a 
factor  (Chyrum  v.  Cairey,  1  Abb.  285). 

e.  Allegation  that  defendant  was  in  possession  of  the  premises  in  suit  in 
right  of  his  wife ;  proof  that  he  was  in  possession  in  his  own  riirht  (Bow  y.  BsS. 
88  Barb.  25. 

/.  Allegation  of  defendant's  sole  liability;  proof  of  a  Joint  liability  (Carter  y. 
ja&ptf,  10  Barb.  180). 

g.  Allegation  of  the  time  of  committing  a  trespass  (Dubois  y.  Bea/eer,  25 
N.  Y.  128). 

h.  Allegation  that  defendant  is  assignee  of  certain  demised  premises;  proof 
that  he  is  assignee  of  a  part  only  (  Van  JUnsselaer  y.  Jones,  2  Barb.  648). 

i*.  Alleflntion  that  a  note  was  payable  eight  months  after  date ;  proof  that  it 
was  payable  immediately  (^Chajman  v.  CaroUn,  8  Bosw.  45($). 

J,  Difference  between  the  description  of  the  premises  in  the  complaint,  in 
ejectment,  and  the  proof  on  the  trial  (.BusseU  v.  Conn,  20  N.  Y.  81). 

k.  In  an  action  for  trespass  on  lands,  the  plaintiff  after  proof  of  the  tres- 

8 ass  alleged  in  the  complaint,  may  prove  other  trespasses  prior  to  Uie  earliest 
ate  mentioned  in  the  complaint  {iCBlyea  v.  Bearer,  84  Barb.  547). 

{.  Upon  an  answer  setting  up  the  non-Joinder  of  other  persons  as  co-de- 
fendants, articles  of  co-partnership  are  admissible  to  prove  a  partnership  be- 
tween the  defendants  and  the  persons  omitted.  But  where  the  answer  alleged 
Jiat  two  persons  not  Joined  were  partners  of  defendants,  and  the  articles  pro- 
iuced  showed  that  there  was  only  one  partner  not  Joined,  it  was  hdd  Uiat  the 
articles  were  not  admisdble  {Kayser  v.  Sichel,  34  Barb.  84). 

m.  Under  a  complaint  which  alleges  fraudulent  representations  of  defendant, 
which  induced  plaintiff  to  pay  him  money,  and  which  money  is  sought  to  be 
recovered  back,  plaintiff  may  prove  facts  entitling  him  to  recover  as  for  money 
received  to  his  use,  without  proving  the  alleged  fraud  (Btaifie  y.  Wood,  24 
N.  Y.  607). 

n.  In  an  action  for  taking  personal  property ,  under  an  answer  Justifying 
the  taking  upon  a  certain  execution  against  the  former  owner  of  the  property 
subsequent  to  plaintiff's  claim  of  title,  the  defendant  cannot  give  evidence  of 
a  levy  under  another  execution,  before  the  plaintiff  claimed  title  (Orahaim  v. 
Harrotoet,  18  How.  144). 

0,  A  defence  of  non-joinder  of  a  co-contractor,  defective  in  not  alleeinethat 
the  Joint  contractor  was  still  living,  may  be  cured  by  proof  on  the  trfal  (Wbos- 
fer  V.  Charnberlin,  28  Barb.  602). 

p.  An  averment  in  a  complaint  on  a  promissory  note,  that  the  note  *'  teas 
dtUy  presented  to  ^  maker,  and  payment  demandea,*^  is  sustained  by  proof  that 
the  note  was  presented  at  the  maker's  last  place  of  business,  fh>m  which  he 
had  then  recently  removed,  and  after  diligent  inquiry  he  could  not  be  found 
so  that  it  could  be  presented  to  him  personally  (Paion  y.  Lent,  4  Duer,  281 ; 
see  Spies  y.  OHmore,  1  Coms.  826). 

§  170.  [146.]    Existing  suits.    ImmatericU  variance. 

Where  the  yariance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment  withon 

costs. 
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a.  Allowing  or  refyinng  to  allow  an  amendment  of  the  pleadings  on  the  trial 
BO  as  to  admit  proof  of  a  new  cause  of  action  or  defence,  is  a  matter  within 
tiie  discretion  of  the  court,  and  such  exercise  of  discretion  is  not  the  subject 
of  an  exception,  and  is  not  reviewable  on  a  motion  for  a  new  trial  {Hendneks 
T.  Ikeker,  35  Barb.  298 ;  SM  y.  3Zem,  6  Barb.  806 ;  Bivum  v.  McOune,  6  Sand. 
229) ;  nor  on  an  appeal  {Omdd  r,  Bum$ey,  21  How.  97 ;  and  see  MeCarty  r, 
BdwardSy  24  How.  287),  unless  perhaps  where  the  denial  proceeds  on  a  supposed 
want  of  power  to  allow  it  (RudseU  y.  O&un^  20  N.  T.  81). 

See  note  to  section  171. 


§  171.  [147.]     J^ffistinff  suits.    FaUwrs  of  proof. 

Where,  however,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  proof  is  directed  is  nnproyed,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof. 

5.  When  the  party  sets  up  some  particular  matter  as  cause  of  action  or 

S^und  of  defence  and  fkils  to  proye  it  in  some  particular,  it  is  a  wmrianee  crdy, 
dt  where  there  is  a  total  want  of  proof  of  any  allegation  in  the  pleading  of 
the  subject-matter,  cause  of  action,  or  ground  of  defence,  it  is  a  failure  of 
proof  (Kdsey  y.  Wetiem,  2  Corns.  600 ;  Bicharda  y.  AUen,  8  E.  D.  Smith,  408 ; 
>by  y.  Orimgtead,  10  How.  821 ;  CatUn  y.  Ounter,  10  How.  821 ;  1  Eeman, 
868 ;  Du^  y.  Spenee,  1  Abb.  287).  Where  the  alleged  cause  of  action  or  counter- 
claim is  a  tort,  and  the  proof  is  a  cause  of  action  or  counter-claim  on  contract, 
it  is  a  failnnj  of  proof  ( Walter  y.  BennsU,  16  N.  Y.  250 ;  Banaam  y.  Weimare, 
89  Barb.  104;  Majfor  of  N.  F.  y.  BaTker  Vdn  Steamship  Co,,  21  How.  289). 
Thus,  where  the  alleged  cause  of  action  was  the  wrongful  conyersion  of  a 
draft,  and  the  proof  showed  a  cause  of  action  for  money  receiyed,  being  the 
amount  of  such  draft,  it  was  held  to  be  a  &ilure  of  proof  (fToit^  y. 
BewMU,  16  N.  Y.  250). 

e.  Under  a  defence  that  a  note  was  ^yen  without  consideration,  proof  of 
payment,  is  a  fidlure  of  proof  {Tea^/er  y.  Oouin,  5  Duer,  889). 

d.  After  a  debt  has  been  released,  an  action  to  recoyer  it,  on  the  ground 
that  it  has  been  subsequently  reyiyed  by  a  new  promise,  must  allege  su^  new 
promise  as  the  cause  of  action,  and  if  the  cause  of  action  alleged  in  the  com- 
piaint  is  the  original  debt,  proof  of  the  new  promise  only  will  be  a  &iluie  of 
proof  {Stearns  y.  Tapping  2  Duer,  294).    See  ante^  p.  181,  c 

6.  Where  the  cause  of  action  alleged  is  a  fictitious  sale  and  purchase  of 
•Stock,  and  the  proof  is  a  conyersion  of  the  stock,  it  is  a  failure  of  proof  {SaUers 

y.  Oenin,  S  Bosw.  250 ;  7  Abb.  198).  Where  a  complaint  alleged  an  insurance 
to  B.  &  L.,  on  a  Joint  interest  and  a  joint  loss,  and  their  allegations  were  put 
in  issue  by  tlie  answer,  the  proof  was  of  a  Joint  loss  and  an  insurance  to  B. 
alone^  without  any  general  words,  such  as,  *'  For  the  benefit  of  whom  it  may 
concern ;"  or,  "  as  me  property  may  appear ;"  and  there  was  no  allegation  or 
proof  of  an  assignment  by  B.  to  L., — held  a  failure  of  proof  {Burger  y.  Colum- 
bian Ins.  Co.,  17  Barb.  274). 

/  If  the  proofs  do  not  agree  with  the  pleading  it  is  a  failure  of  proof, 
although  the  fiicts  proyed  may  themselyes  constitute  a  cauao  of  action  or  de- 
fence {Gasper  y.  Adams,  28  Barb.  441). 

ff.  Where  the  complaint  alleged  that  the  plaintiff  left  with  defendant  on 
27th  Sept.,  1854, 20  shares  of  stock  for  sale  at  not  less  than  46  per  cent,  and 
that  defendant  sold  the  stock  at  that  rate  and  refused  to  pay  oyer  the  pro- 
ceeds; and  the  proof  was  that  by  plaintiff's  direction  said  proceeds  were  in- 
ycsted  in  other  20  shares  of  stock,  which  by  the  like  direction  were  sold  and 
the  proceeds  inyested  in  other  20  shares  of  stock,  which  by  plaintiff's  author- 
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ity  were  sold  and  proceeds  received  20  Harcfa,  1855,— held  not  a  fkilore  of 
proof  {ffaU  y.  Moriton,  3  Bosw.  620). 

a.  In  an  action  on  a  promissory  note,  the  answer  set  up  the  defence  of 
usury,  in  exacting  more  than  seven  per  cent,  on  givinfi[  a  further  day  of  pay- 
ment The  proof  was  that  defendants,  being  indebtea  to  plaintiffs  on  a  pro- 
missory note,  requested  an  extension  of  time  to  pay,  which  plaintifls'  agent 
consented  to  on  their  giving  a  new  note,  with  other  indorsers,  and  paying  his 
expenses  in  going  to  all  the  makers  of  the  note  and  waiting  for  the  new  note, — 
the  note  in  suit  was  for  the  amount  of  the  old  note  and  such  agent's  expenses, — 
held  that  the  defendants  not  having  proved  the  &cts  as  alleged  in  their  answer, 
and  not  having  asked  to  amend,  they  had  '*  failed  to  substantiate  their  de- 
fence,'' and  that  the  plaintiffs  were  entitled  to  recover  (Gasper  v.  AdanUy  28 
Barb.  441). 

b.  In  CoddY,  BcOhbone  (19  N.  T.  89),  it  was  held  that,  the  answer  being  usury 
proof  of  a  violation  of  the  statute  prohibiting  banks  from  paying  out  paper 
discounted  at  less  than  par,  was  a  fiulure  of  proof. 

e.  Where  the  cause  of  action  alleged  in  the  complaint  is  a  conversion  of 
personal  propertv,  and  the  proof  is  a  breach  of  duty  in  respect  of  such  pro- 
perty, e.  g,,  a  sale  of  it  by  an  agent  at  a  less  price  Uian  instructed,  it  is  a 
&ilure  of  proof  {Moore  v.  McKimn,  88  Barb.  246). 

d  Where  the  complaint  in  an  acdon  by  an  asdgnee  of  personal  property, 
alleged  a  conversion  subsequent  to  the  assignment,  and  on  the  trial  the  plain- 
tiff ffave  evidence  to  sustain  the  allegations  in  the  complaint,  held  that  he 
could  not  afterwards  prove  and  recover  on  a  conversion  anterior  to  the  assign- 
ment ;  it  was  not  a  variance,  but  an  offer  to  prove  an  entirely  distinct  cause  of 
action  firom  that  alleged  in  the  complaint  (WMttaker  v.  Merrill^  80  Barb.  889). 

0.  An  allegation  that  a  certain  valuation  should  be  made  b^  A.  &  B.,  and 
that  if  they  were  unable  to  agree  that  they  should  select  a  third  as  umpire, 
that  they  did  disagree,  and  selected  a  third  as  umpire,  is  not  sustainea  by 
proof  of  an  agreement  that  the  third  person  was  to  be  selected  as  a  third 
arbitrator,  and  held  that  there  was  a  foUureof  proof  (Lyon  y.  EUmom^  4  Duer, 
318). 

Bee  as  to  amending  pleadings  in  actions  against  partners  (Laws  1862,  ch.  476). 

/.  An  objection  that  the  case  made  by  the  proof,  varies  fi'om  that  stated  in  the 
complaint,  should  be  distinctly  made  at  the  trial  {Manice  v.  Brady ^  15  Abb.  178). 
Such  an  objection  is  not  embraced  in  a  motion  to  nonsuit  on  the  ground  that  no 
eause  of  action  has  been  shown.  There  is  a  distinction  between  objectmg 
that  no  cavM  of  action  has  been  proved,  and  that  the  eauee  qf  action  aUeged  in 
the  complaint  has  not  been  proved.  And  on  a  trial  by  the  court,  the  objection 
tfaAt  there  is  a  failure  of  proof  is  not  embraced  in  a  general  exception  to  the 
decision  on  the  &ciA  and  the  law  (Bdknap  v.  8ealsy^  14  N.  Y.  143 ;  Pardons  y. 
Saydam,  8  E.  D.  Smith,  280). 

g.  If  the  court  or  a  referee  erroneously  hold  a  variance  to  be  a  failure  of  « 
proof,  the  only  mode  of  rectifying  the  error  is  by  an  exception  and  an  appeal 
from  the  judgment  (Qasper  y.  Adams^  24  Barb.  ^). 

See  note  to  section  169. 

§  172.  [148.]  (Am'd  1849,  1851,  1859.)  Edating  suits. 
Amendments  of  course  and  after  allowance  of  demurrer, 

(1.)  Any  pleading  may  be  once  amended  by  the  party  of  course, 
withoat  costs,  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  within  twenty  days  after  it  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of 
the  answer  or  demurrer  to  such  pleading,  unless  it  be  made 
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to  appear  to  the  conrt  that  it  was  done  for  the  purposes  of 
delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  circuit  or  term  for  which  the  cause  is  or  may  be  noticed ; 
and  if  it  appear  to  the  court  that  such  amendment  was  made 
for  such  purpose,  the  same  may  be  stricken  out,  and  such  terms 
imposed  as  to  the  court  may  seem  just.  In  such  case  a  copy  of 
the  amended  pleading  must  be  served  on  the  adverse  party. 

(2.)  After  the  decision  of  a  demurrer,  either  at  a  general  or 
special  term,  the  court  may,  in  its  discretion,  if  it  appear  that 
the  demurrer  was  interposed  in  good  faith,  allow  the  party  to 
plead  over  upon  such  terms  as  may  be  just. 

(3.)  If  the  demurrer  be  allowed  for  the  cause  mentioned  in 
the  fifth  subdivision  of  section  144,  the  court,  may  in  its  dis- 
cretion and  upon  such  terms  as  may  be  just,  order  the  action  to 
be  divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of  action  therein  mentioned. 

a.  New  assignment — The  amendment  of  the  complaint  under  this  section 
takes  the  place  of  a  ^  new  assignment "  (Stewart  v.  WeuUsy  80  Barb.  344). 

b.  Stay  of  proceedings. — The  right  to  amend  of  course  is  not  per  m  a  stay 
of  proceedings  Cofson  v.  Whalon^  1  Code  Rep.  N.  S^  27;  see  Plumb  y.  WhippUy 
17  How.  411). 

c.  Amendment  after  decision  on  demurrer. — The  third  paragraph  of  this 
section  applies  to  actions  in  the  different  classes  spedfied  in  |  Vsf  {uMMon  y. 
Judd^  How.  388). 

d.  Where  a  demurrer  is  interposed  which  the  pleader  could  not  haye  sup- 
posed would  dispose  of  the  case  on  the  merits,  it  cannot  be  deemed  to  have 
been  put  in  in  good  faith  ((kgood  y.  Wittdtey  10  Abb.  134).  If  after  such  a  de- 
murrer is  oyerruled  with  leave  to  answer  within  a  certam  time,  the  defend 
ant  omits  to  answer,  he  should  not  afterwards  be  admitted  to  answer  unless 
he  shows  he  has  a  meritorious  defence.    (Id,) 

e.  Where  only  part  of  an  answer  is  demurred  to,  the  defendant  under  a 
leave  to  amend  can  only  amend  the  portion  of  the  answer  to  which  the 
demurrer  referred  and  cannot  set  up  any  new  defence,  but  he  may  add  to  the 
part  demurred  to,  anything  which  would  perfect  or  strengthen  the  defence  as 
originaUy  made  (Fidden  v.  CardU,  26  How.  173 ;  16  Abb  289). 

/.  On  the  decision  of  a  demurrer  leave  to  amend  the  pleading  demurred 
to  may  be  reserved,  but  the  court  cannot  order  the  pleading  to  be  amended 
(Ij(yrd  V.  Vredand,  18  Abb  195). 

g.  To  what  cases  this  section  ^iplies. — ^No  one  will  construe  this  section 
as  allowing  amendments  which  the  court  is  prohibited  fh>m  allowing,  upon 
special  application  (Spautding  v.  Spauldinffy  8  How.  800 ;  1  Code  Rep.  64).  It 
applies  only  to  cases  where  Uie  first  pleading  put  in  is  r^ular;  for  if  the  op- 
posite party  on  receiving  an  irregular  pleading  prepare  to  move  to  set  it  asiae 
for  irregularity,  the  party  pleading  it  cannot  amena  without  payment  of  the 
costs  of  the  opposite  party  ( WiUiams  v.  Wilkinson,  1  Code  Rep.  N.  8.  20 ;  5 
How.  357).  It  does  not  authorize  the  amendment  of  the  summons  of  course 
UHblee  v.  Mastm,  1  Code  Rep.  87 ;  M'Oram  v.  Motdtony  1  Code  Rep.  N.  S.  157 ; 
8  Sand.  786 ;  FoUnnMr  v.  LaughUny  12  Abb.  lOS). 

A.  "What  is  an  amended  pleading  ?— Where  a  pleadine  was  served  ttUhaui 
a  veriflcation,  and  afterwards  re-served  without  alteration  but  with  a  verifica- 
tion, it  was  held  that  the  pleading  last  served  was  not  an  amended  pleading, 
and  might  be  disregarded  (George  y.  M^Awy,  1  Code  Rep.  K.  S.  818 ;  6  How. 
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200).  And  in  Snydfr  y.  WkUe  (6  How.  821),  where  an  answer  was  jmt  in,  aaC 
afterwards  the  defendant  served  another  answer  which  he  called  an  amended 
answer,  and  which  in  form  and  phraseolo^  differed  from  the  one  first  served, 
but  its  legal  efect  amounted  to  the  same  thmg,  Welles,  J.,  held  that  the  answer 
secondly  put  in  was  not  an  amended  annoery  and  that  the  defenduit  had  no 
right  to  put  it  in,  because  it  was  identical  in  legal  ^eet  with  the  answer  first 
served ;  and  he  ordered  the  answer  secondly  served  to  be  struck  out  Proper- 
ly speaking  the  name  of  a  party  is  not  a  part  of  the  pleadings,  therefore, 
strilUng  out  the  name  of  a  party  only  changes  the  parties  to  the  action  and 
leaves  the  pleadings  the  same,  a  change  of  parties  ctoes  not  amend  the  plead- 
ings (BUHnga  v.  Baker,  6  Abb.  216).  See  ante,  p.  802,  e.  The  fact  that  portions 
of  a  complaint  are  on  motion  strode  out  as  irrelevant,  is  not  an  amendment 
of  the  complaint  within  this  section  (J2om  v.  Dinemore,  20  How.  826 ;  12  Abb. 
4).  And  where  portions  of  a  complaint  are  on  inotion  struck  out  as  irrelevant 
it  is  not  necessary  to  serve  a  copy  of  the  complaint  without  the  parts  struck 
out  (Id.)  The  party  upon  whom  an  am^ided  pleading  is  served  is  not  at  liberty 
to  disregard  it  because  he  deems  it  inconsiptent  with  the  origin^  (Speneer  v. 
Tooker,  12  Abb.  858). 

a.  Amendment  of  oooneu  In  what  caaea : — ^*  The  right  to  amend  Ufeoune] 
if  abeolute,  s/ubjed  only  to  the  power  cf  the  court  to  strike  out  for  cauee  mown,  U. 
the  amendment  is  made  in  sood  faith,  and  not  for  the  purpose  of  delay,  it  can> 
not  be  stricken  out,  although  the  effect  may  be  to  depnve  the  opposite  party 
of  the  benefit  of  a  circuit  or  term.  The  court  must  pass  upon  the  question  of 
intent  as  well  as  of  the  effect,  and  be  satisfied  that  it  was  made  for  the  purpose 
of  delay,  and  that  such  will  be  the  effect  of  it  before  it  can  be  stricken  out 
The  statute  does  not  authorize  the  party  [on  whom  the  amended  pleading  is 
served]  to  decide  in  the  first  instance  and  disregard  it  at  his  peril,  leaving  the 
right  of  the  parties  to  be  subsequently  settled  upon  motion,  but  provides  for  a 
decision  upon  the  good  faith  and  propriety  of  the  amended  pleading  before 
any  other  proceedings  are  had  in  the  action,  which  may  affect  the  nghts  of 
the  parties  "  (GrMn  v.  Cohen,  8  How.  452 ;  and  see  JPhrrartd  v.  Eerbeson,  8  Duer, 
658 ;  Cooper  v.  Jones,  4  Sand.  699  ;  Thompson  v.  Mirtford,  11  How.  278 ;  -Bwr- 
rall  V.  Moore,  6  Duer,  654 ;  Bogers  v.  Baihbun,  8  How.  466 ;  Bpen^eer  v.  Tooker, 
12  Abb.  853).  But  tohere  an  amended  anstoer  is  served  for  delay,  and  at  so  late  a 
period  as  to  throw  the  cause  over  the  circuit,  it  may  he  treated  as  a  nulUty  {Allen  y. 
Compton,  8  How.  251).  The  cause  was  at  issue  on  the  20th  February,  and  on 
the  same  day  plaintiff  served  notice  of  trial  and  inquest  for  the  14th  of  March, 
and  on  the  9th  of  March  defendant  served  an  amended  answer.  Plaintiff's  at- 
torney disregarded  the  amended  answer,  and  took  an  inquest,  and  then  moved 
to  strike  out  the  amended  answer.  The  motion  was  opposed  on  an  affidavit 
of  the  defendant's  attorney,  in  which  he  swore  that  his  client  informed  him  of 
two  grounds  of  defence  at  the  time  of  his  retainer,  namely,  set-off  aud  want 
of  consideration  for  the  making  of  the  note  sued  on ;  but  he  concluded  that 
the  set-off  would  be  sufficient,  and  therefore  did  not  include  the  other  defence 
in  the  original  answer ;  but  that  when  the  plaintiff  denied  the  set-off  in  his 
reply,  he  considered  it  better  to  amend  the  answer  by  inserting  the  other  de- 
fence.   Sliankland,  J.,  granted  the  motion  with  costs. 

b.  In  Vanderbilt  v.  Bleeker,  (4  Abb.  289)  the  amended  answer  [the -amend- 
ment  being  of  a  mere  clerical  error]  was  served  five  days  before  the  circuit 
Plaintiff  returned  it,  and  proceedea ;  and  Emot  J.,  held  that  he  was  right  in 
so  doing,  the  design  to  delav  being  manifest ;  and  that  in  such  cases  the 
question  of  good  &th  might  be  raised  at  the  circuit 

c»  Where  an  action  was  commenced  by  service  of  a  summons  without  a 
complaint,  and  the  defendant  suffered  judgment  by  de&ult,  without  demand- 
ing a  copv  of  the  complaint,  the  Judgment  was  afterwards  set  aside,  with 
leave  to  aefendant  to  answer  withm  twenty  days  after  service  of  a  copy  of 
of  the  complaint ;  held,  that  the  plaintiff  mi^t  serve  an  amended  complaint 
without  first  serving  the  original  (Plumb  v.  Whipple,  7  How.  411). 

d.  A  party  having  amended  his  pleading  once,  although  by  leave  of  the 
court,  his  right  to  amend  of  course  is  gone,  and  he  cannot  again  amend  with 
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OfQt  leave  UT&roHman  y.  Oohm^  1  Daer,  681 :  WhUe  t.  Mayor  qf  N,  Z  5  Abb. 
832 ;  14  How.  495).  But  after  an  order  obtained  bj  the  defendant  reqoirmg 
the  plaintiff  to  make  certain  parts  of  the  complaint  definite  and  certain,  the 
plaintiffmay  of  course,  and  without  any  leave  of  the  court,  make  amend* 
ments  other  than  those  required  by  the  order,  and  not  inconsistent  there- 
with. (J<1)  Thus,  where  an  order  made  before  answer,  ^ranting  a  motion  to 
stnke  out  parts  of  a  complaint  as  irrelevant  contained  a  clause  reserving 
leave  to  plaintiff  to  amend  his  summons  and  complaint,  plaintiff  amended  his 
summons  pursuant  to  the  leave  reserved  and  gave  notice  that  he  declined  to 
amend  his  complaint,  the  defendants  subsequently  answered  and  then  the 
plaintiff  served  an  amended  complaint,  the  court  denied  a  motion  to  set  it 
aside,  holding  that  the  order  striking  out  parts  of  the  complaint  as  irrelevant 
was  not  such  an  amendment  as  took  away  the  plaintiff's  nje^t  to  amend  once 
of  course  (JS^  v.  Dimmaret  12  Abb.  4 ;  20  How.  326). 

a.  Where  the  complaint  was  served  on  May  12,  and  an  order  made  June  26, 
(m  defendant's  motion  requiring  the  plaintiff  to  make  certaiji  parts  of  his  com- 
plaint definite  and  certain,  and  striking  out  certain  other  parts,  but  spfeciyisv 
no  time  within  which  the  amendments  were  to  be  made,  the  plaintiff  on  Novl 
1,  served  an  amended  complaint,  containing  most  of  the  matter  directed  by  Uie 
order  to  be  stricken  out,  together  with  other  allegations  not  contained  in  the 
ori^nal  complaint  The  defendant  moved  to  set  aside  the  amended  com- 
plamt  for  irregularity,  on  the  ground  that,  (1)  It  was  not  served  in  time ;  (2) 
That  it  contained  matter  ordered  to  be  stricken  out  of  the  original  complaint ; 
and  (8)  That  under  the  form  of  an  amended  complaint,  a  new  complaint, 
on  a  different  cause  of  action,  had  been  introduced.  The  motion  was  deniea 
without  prejudice  to  the  defendant's  right  to  move  to  strike  out  as  irrelevant 
or  redundant,  any  of  the  matter  stricken  from  the  original  complaint,  and  re- 
inserted in  the  amended  one  (Jeroliman  v.  Cohen,  1  Duer,  681).  It  was  held 
that  an  answer  containing  denials  only,  cannot  be  amended  of  caurMy  but 
answers  containing  new  matter  may  (Farrand  v.  Eerbeson,  8  Duer,  655 ; 
Flumb  V.  FAjppfo,  7  How.  411 ;  Tmnsmd  v.  FlaU,  8  Abb.  825  ;  Lampoon  v. 
McQueen,  15  How.  845).   Semile^  it  is  otherwise  since  the  amendment  of  1859. 

h.  Within  w^hat  tima — A  complaint  may  be  amended  of  course  at  anv  time 
within  twenty  days  after  service  thereof  (Ci(>r  v.  MaUory,  1  Code  Rep.  126) ;  or 
within  twen^  days  after  an  answer  or  amended  answer  has  been  served  (Serieca 
County  Bk  v.  QarUnghoumy  4  How.  174) ;  and  although  more  than  twenty 
days  have  elapsed  from  the  service  of  the  orig[inal  answer  and  replication 
thereto,  the  amended  answer  may  cause  a  necessity  for  an  amended  complaint. 
(Id.) 

e.  Where  a  defendant  properly  serves  his  answer  by  mail,  he  has  forty  days 
thereafter,  within  which  to  serve  an  amended  answer  (WaMum  v.  Herrick^  4 
How.  15). 

d.  When  after  an  answer  the  plaintiff  noticed  the  cause  for  trial,  and,  no 
affidavits  of  merits  having  been  filed  or  served,  took  an  inquest  on  the  second 
day  of  the  circuit,  and  entered  judgment,  the  defendant  within  the  time  al- 
lowed for  an  amendment  of  course,  but  after  the  iudgment  was  entered, 
served  an  amended  answer,  and  then  moved  to  set  aside  the  judgment,  it  was 
held  that  the  judgment  was  regular,  otherwise  the  amendment  would  have 
prejudiced  the  proceedings  already  had  {Phmb  v.  WMppU^  7  How.  411 ;  see  Cvl^ 
ton  Y.Whalon,  1  Code  Rep.  N.  8.  27). 

e.  A  notice  of  motion  for  judgment  on  account  of  the  frivolousneas  of  the 
answer  does  not  deprive  the  defendant  of  the  right  to  amend  of  course.  He 
may  notwithstanding  such  notice  amend  within  twenty  days  after  the  answer 
is  served,  and  such  amendment  will  be  sufficient  to  defeat  the  motion  for 
Judgment  (BurraR  v.  Moort,  5  Duer,  654). 

/.  After  service  of  a  summons  and  complaint,  and  before  defendant's  time  to 
answer  expired,  plaintiff  served  an  amended  complaint  At  the  expiration  of 
twenty  days  from  the  time  of  service  of  tlie  original  complaint,  plaintiff  en- 
tered judgment ;  held,  that  Uie  defendant  had  twenty  days  from  the  service  of 
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the  amended  complaiiit  in  which  to  answer  or  demur  thereto  (Diek&n$n  y. 
Bearddey,  1  Code  Rep.  87) ;  bat  $emble  aller  issae,  notice  of  trial,  and  the  exam- 
ination of  a  witness  under  §  891,  it  is  too  late  for  a  defendant  to  amend  of 
course,  although  twenty-  days  liaye  not  elapsed  ^ce  the  answer  was  serred 
(Sn^fder  y.  WhiU,  6  How.  821). 

/.  After  a  demurrer  to  an  answer,  the  defendant  may  serye  an  amended  an- 
swer of  course  within  twenty  days,  if  he  has  nat  preyiously  amended  of  course 
(WMie  y.  Maytyr  qfJT,  F.,  5  Abb.  822  ;  14  How.  AS) ;  although  before  demur- 
ring to  the  answer  the  plaintiff  had  obtained  on  motion  an  order  to  strike  out 
Sarts  of  it  with  leaye  to  the  defendant  to  amend  on  terms,  which  he  had  not 
one  (Cooper  y.  Jones^  4  Sand.  699).  The  only  limit  to  the  right  to  amend  of 
course  after  a  demurrer  is,  tliat  it  shall  not  be  done  for  the  purpose  of  delay. 
{lb.)  So  held  where,  on  December  20,  an  order  was  made  stnking  out  portions 
of  the  answer,  with  leaye  to  the  defendant  to  amend  his  answer  on  payment 
of  costs.  On  January  15,  the  defendant  not  haying  amended,  the  plamuft  de- 
murred to  the  answer,  and  noticed  the  demurrer  for  argument.  On  January 
20,  the  defendant  seryed  an  amended  answer,  and  it  was  held  he  might  do  so 
without  paying  any  costs,    (lb,) 

g.  Extent  of  amendment  of  ooanie;— The  plaintiff  cannot  by  an  amend- 
ment of  course,  atike  out  the  names  of  any  of  the  parties  who  haye  been  seryed 
with  the  summons  (BusseU  y.  Spear,  8  Code  Bep.  189 ;  Chaee  y.  Dunkafn^  1 
Paige,  572 ;  see  ante,  p.  174,  b),  nor  without  amending  his  summons,  introduce 
the  names  of  additional  de&mdasitA  (FoUotoer  y.  LaugkUn,  12  Abb.  105),  nor  in- 
troduce circumstances  happening  aner  the  commencement  of  the  action  (Horn- 
fager  y.  Bomfager,  1  Code  Kep.  s^.  S.  180) ;  he  may  probably  change  the  place 
of  trial  named  in  the  complaint  (see  pp.  146,  <\  148,  c,  ante) ;  and  he  may  insert 
''other  allegations  materia}  to  the  case"  (JeroUman  y.  Cohen,  1  Duer,  &Q) ;  or 
insert  any  new  or  additional  cause  of  action  or  defence  that  can  properly  be 
united  (Matan  y.  Whitdy,  1  Abb.  86 ;  4  Duer,  611 ;  Towmend  y.  Ftatt,  8  Abb. 
828;  Thompeon  y.  Minford,  11  How.  278;  Qriffin  y.  Cohen,  12  How.  451; 
Speruser  y.  Tooher,  12  Abb.  854 ;  21  How.  288 ;  Macqueen  y.  BaJbeock, 
18  Abb.  268;  Byman  y.  Renumd,  18  How.  272;  Fiddffn,  y.  GaeM,  26 
How.  173 ;  16  Abb.  289).  Thus,  where  the  original  answer  contained  a  coun- 
ter-claim, and  the  defendants  afterwards  amended  by  striking  out  the  counter- 
claim and  setting  up  the  defence  of  the  statute  of  limitations,  held  he  might  do 
so  (Wyman  y.  Bemond,  18  How.  272 ;  contra.  Field  y.  Maree,  8  How.  48  ;^00M- 
ter  y.  Livingston,  9  id.  140).  A  complaint  cannot  be  amended  of  course,  so 
as  to  change  the  cause  of  action  nt>m  one  for  a  money  demand  on  con- 
tract to  one  for  relief  (G^y  y.  Broten,  15  flow.  555).  Thus,  where  the  com- 
plaint was  in  the  usual  form  on  a  promissory  note,  it  was  held  that  the  plain- 
tiff could  not  amend  of  course  by  making  it  an  action  to  charge  the  separate 
estate  of  a  married  woman,  (la.)  By  an  amendment  of  course,  a  party  may 
strike  out  a  cause  of  action  or  defence  (Wateon  y.  Buehmore,  15  Abb.  51). 

e.  It  Is  Irregular  for  a  plaintiff  to  amend  his  complaint  as  regards  one  defen- 
dant without  notice  to  the  other  (Faeeett  y.  TaUmadge,  15  Abb.  206). 

h.  Where  a  complaint  is  amended  of  course,  by  substituting  a  different 
cause  of  action,  the  defendant  cannot  treat  it  as  a  new  action  ana  answer  sep- 
arately to  the  original  and  amended  complaints  (ifGhtxih  y.  Van  Wyekf  3 
Sand.  651). 

a.  After  answer,  formhig  an  Issue,  the  place  of  trial  being  Albany  County, 
the  defendant  seryed  notice  of  motion  to  change  the  place  of  trial,  for  conye- 
nlence  of  witnesses,  to  Schoharie  County ;  the  plaintiff  then  seryed  an  amended 
complaint,  the  only  amendment  being  a  Glian|^  of  the  place  of  trial  to  Schue- 
nectady  County, — held  that  the  defendant's  right  to  make  his  motion  was  not 
taken  away  by  such  amendment  (ToU  y.  Cromwell,  12  How.  79). 

b.  Amendment  after  aUowanoe  of  demnrrer. — ^A  demurrer  interposed  in 
the  honest  belief  that  it  may  preyail,  but  not  In  the  expectation  of  disposing  oi 
the  cause  on  its  merits,  is  not  **  in  cood  &ith,"  and  leaye  will  not  be  giyen  ttf 
withdraw  it  and  put  In  an  answer  (Oegood  y.  WMttleeey,  20  How.  74). 
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§173.  [149.]  (Am'd  1849,  1851,  18520  Enlisting  amis. 
Amendment  hy  order. 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  snch  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party ;  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect ;  or  by  inserting  other 
allegations  material  to  the  case ;  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved. 

a.  Partition.— This  Bection  applies  to  praeeedinga  for  partition  (2  Laws  1857, 
p.  504 ;  Bee  Croghan  y.  LmngsUmy  6  Abb.  850 ;  see  note  to  §  448,  pewQ. 

b.  Amendment  can  only  be  ordered  by  the  conrt  in  'vrhicb  the  action 
ie  commenced. — ^The  power  of  amendment  is  confined  to  the  court  in  which 
the  action  originated,  and  therefore  the  supreme  court  has  no  power  to  amend 
the  record  brought  into  it  on  an  appeal  from  an  inferior  court  (Gould  y.  Qlast^ 
19  Barb.  186).  The  application  to  amend  should  be  made  in  the  court  below ; 
and  where  only  a  copy  \s  sent  to  the  appellate  court,  after  an  amendment  ot 
the  original,  it  is  of  course  to  allow  the  copy  to  be  amended  (Luyster  y.  Snifflny 
8  How.  250).  It  is  doubtful  whether  an  appellate  court  can  amend  exceptions, 
in  matter  either  of  form  or  substance  (Onondaga  Mut.  Tns,  Go.  y.  Minard,  2 
Coms.  98).  [The  court  of  appeals  has,  in  some  cases,  directed  a  re-settlement 
of  the  case  by  the  court  below.]  But  afler  argument  and  Judgment,  it  will 
not  set  aside  the  judgment  and  stay  proceedings  to  enable  the  appellant  to 
make  an  application  to  the  court  below,  to  alter  the  statement  of  tlie  excep- 
tions taken  at  the  trial  (FUth  y.  LivingUony  7  How.  410).  The  court  of  appeals 
on  appeal  conformed  the  pleadings  to  the  proof  to  sustain  a  Judgment  for 
plaintiff  (iVa/<  y.  Hudson  R  B.  C£,  21  K  Y.  305). 

c  Amendment  generaUy  before  triaL — ^It  is  yery  much  a  matter  of  course 
to  allow  any  party,  at  any  time  before  jtrial,  to  amend  his  pleadings,  so  as  to 

g resent  his  own  yiews  of  the  questions  to  be  litigated  upon  such  terms  as  may 
e  deemed  equitable.  There  is  now  no  restricnon  upon  the  power  of  the 
court  to  allow  such  amendments,  eyen  though  the  effect  be  to  change  entirely 
the' whole  cause  of  action  or  the  grounds  of  defence.  It  is  onlj  when  a  party 
seeks  to  amend  his  pleadings  after  trial,  that  the  court  is  prohibited  firom  al- 
lowing an  amendment  which  would  substantially  change  the  cause  of  action 
or  the  defence  (Ih^  and  Boston  R  R  Go,  y.  2%fcto,  11  How.  170 ;  Daguerre  y. 
OrseVy  8  Abb.  80).  The  court  will  grant  an  amendment  on  terms  Just  to  the 
opposite  party,  wheneyer  it  can  see  that  justice  will  be  furthered  by  it.  on 
some  reasonable  excuse  being  shown  for  the  defect  sought  to  be  rectified  (Har- 
rington  y.  Slade,  22  Baib,  iSfy  Thus  amendments  haye  been  allowed :  by 
changing  the  ac^on  fh>m  one  on  a  promissory  note  to  one  on  contract  (1  Code 
R  27,  but  see  27  How.  179) ;  changing  an  allegation  fh>m  "  seyerally  indorsed  "  to 
"jointly  indorsed"  (Bacon  y.  Comstock,  11  How.  197);  by  substituting  a  cause 
of  action  in  special  contract  for  a  common  count  (Jackson  y.  SaundorSy  1  Code 
Rep.  27) ;  by  adding  a  material  ayerment  (Keese  y.  FuUeriony  id.  52) ;  by  substi- 
tutmg  the  name  of  a  receiyer  for  the  defendant  in  the  action  (FulUt  y.  Webster 
Fire  Ins.  Co.^  12  How.  293) ;  by  changing  the  plaintiff's  name  or  description 
{Barnes  y.  Bjww,  9  Barb.  202 ;  IratM  y.  Tobias^  8  How.  834;  Davis  y.  Seh&r- 
merhomy  5  How.  440 ;  Pomroy  y.  Sperryy  16  id.  211 ;  and  see  as  to  parties 
changing  their  name  pending  an  action,  Laws  1847,  ch.  464;  1860,  ch.  80);  by 
Btrikmg  out  the  name  of  &  defendant  (Bemis  y.  Bronsony  1  Code  Rep.  27) ;  by 
adding  a  yeiification  (Bragg  y.  Bic^ordy  4  How.  21);  by  altering  the  prayer  of 
the  complaint  so  as  to  claim  the  property  itself,  and  damages  for  its  detention, 
instead  of  praying  Judgment  for  the  yalue  of  the  property  (Bows  y.  Chreeny  3 
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How.  878 ;  sec,  however,  Mmi$  y.  Rto^brd^  18  N.  Y.  557) ;  by  increasing  tho 
amount  claimed  in  an  action  on  contract  for  the  recoveiy  of  money  only,  even 
after  a  reply,  repeating  the  original  claim,  and  both  pipings  yerified  Mer* 
'MntY.N,  r.  X»/<$ /tM.  0^.,  d  Sand.  659 1  2  Code  Rep.  66, 87) ;  the  occasion  of 
the  mistake  being  satisfiictorily  shown  (uL) ;  sad  where  the  plaintiff  declared 
for  goods  sold,  the  answer  set  up  that  they  were  sold  upon  a  credit  which  had 
not  expired,  plaintiff  mbyed  to  amend  his  oomplahit  by  averring  that  the 
jzoods  were  procured  through  fraudulent  representations  on  the  part  of  the  de- 
fendant In  the  origuial  complaint  the  plaintfff  demanded  jud^ent  for 
1163  87,  that  beinf  the  contract  price  of  the  goodp.  In  the  complamt  as  pro- 
posed to  be  amended,  he  demanaedjudgment  for  the  9ame  amount^  averring 
that  to  be  the  value  of  the  goods.  The  amendment  was  allowed  (Chapman  v. 
WMf  1  Code  Rep.  N.  8.  8^).  But  where  a  plaintiff  purposely  commenced 
his  action  upon  contract,  with  a  view  to  obtain  an  advantage  he  could  not  ob- 
tain if  he  had  sued  in  tort,  having  secured  that  advantage,  he  will  not  be 
allowed  to  amend  it  by  making  his  action  in  tort  (Lane  v.  Beam  19  Barb.  61 ; 
1  Abb.  65 ;  and  see  Andrem  v.  Bond,  16  Barb.  683 ;  WalUr  v.  Bennett,  16  N. 
T.  250;  Mayor  of  N,  F v.  ParkerVein  Steamehip  Oo,^  21  How.  289 ;  Ransom  v. 
Wetamre,  89  Barb.  104). 

a.   When  the  fisusts  alleged  in  a  complaint  do  not  constitute  a  cause  of 
^ ,  action,  the  plaintiff  cannot  either  by  amendment  or  supplemental  complaint, 
^  incorporate  into  the  case  fiicts  essential  to  a  cause  of  action  and  occurring  after 
the  action  was  commenced  {McOuQaugh  v.  CoSby,  4  Bosw.  608). 

5.  The  fact  that  an  answer  sets  up  the  defence  of  usury  is  no  reason  for  de- 
nying the  defendant  leave  to  amend  the  answer  as  to  other  defences  contained 
thernn  (Broum  v.  MUchsU,  2  Abb.  481 ;  12  How.  406).  For  it  is  said  that  the 
same  nue  as  to  amendments  applies  to  a  defence  of  usury  as  to  any  other  de- 
fence (Camn  V.  GurUer,  1  Keman,  868 ;  BTOion  v.  MUcheli,  12  How.  408 ;  2  Abb. 
481).  The  cases,  however,  only  go  the  length  of  holding  that  the  defence  of 
usury  being  in,  it  is  to  be  governed  bv  the  same  rules  as  other  defences,  and 
the  question  remains  whemer  the  derence  not  bein^  in  at  all, .  the  defendant 
will  oe  permitted,  under  cover  of  an  amendment  of  his  answer,  to  introduce  such 
a  defence.  In  Morrie  v.  SUsUerly  (6  Abb.  74),  Hoffinan,  J.,  rerased  such  permis- 
sion, as  did  Harris,  J.,  in  Baiee  v.  Vborheee  (7  How.  284).  The  reftisal.  however, 
was  against  his  own  convictions  as  to  its  propriety,  and  because  the  practice  to 
disallow  such  amendments  had  become  "  inoetenUe,^^  In  QrarU  v.  STCaugJUn^ 
(4  id,  216),  Parker,  J.,  on  opening  a  default  taken  for  want  of  an  answer,  remsea 
to  impose  the  terms  that  the  defendant  should  not  set  up  the  defence  of  usury. 
Ordinarily  the  court  will  not  give  leave  to  amend  an  answer  for  the  purpose  of 
interposing  the  defence  of  the  statute  of  limitations  (Sagory  v.  y,  P*.  ib  Hew 
Baioen  R  R,  Co,,  21  How.  455) ;  or  usury  or  any  defence  of  the  class  denom- 
inated unconscionable  (Hacqueen  v.  Baboock,  18  Abb.  268 ;  22  How.  229 ;  Oegood 
v.  WkUOeeea,  20  How.  72). 

e.  Snmmona. — Leave  may  be  given  to  amend  the  summons  (McDonald  v. 
Wakh,  5  Abb.  69 ;  Dean  v.  (/Brun,  13  Abb.  11);  or  a  copy  filed  (VanWynch  v. 
Hardy,  20  How.  223).  An  application  for  leave  to  amend  a  summons  must  be 
upon  notice  (ffetjoiu  v.  Boweu,  8  How.  846).  Leave  was  ^ranted  a  plaintiff  to 
amend  his  summons  by  increa^g  the  amount  demandea,  although  as  to  the 
increased  amount  the  effect  was  to  deprive  the  defendant  of  the  benefit  of  the 
statute  of  limitations  (Deans  v.  O^Brien,  13  Abb.  11).  And  where  the  sum- 
mons was  signed  with  the  firm  name  of  two  attorneys  in  partnership,  and  the 
complaint  served  with  the  summons  was  signed  with  the  name  of  one  of  such 
attorneys  only,  and  all  subsequent  proceedings  are  had  in  the  name  of  the  at- 
torney who  signed  the  complaint,  the  court  fSter  judgment  amended  the  sum- 
mons by  substituting  the  name  or  the  attorney  for  the  firm  name  (Sluyier  v. 
Bmth,  2  Bosw.  673). 

d.  Affidavits. — ^The  affidavits  on  which  an  attachment  issued  may  be  amend> 
J  >ed  (Farman  v.  Walter,  13  How.  850 ;  see  p.  357,  d,  e,  and  §  406,  |x^) 

e.  Attacbxaent-^A  warrant  of  attachment  may  be  amended  (Siseam  ▼ 
MarthaU,  10  Abb.  424). 
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a,  XTiidfirtaking.— An  undertaking  on  arresl  (BMnger  y.  Gardner^  2  Abb. 
443  ;  12  How.  881) ;  an  undertaking  on  appeal  {WUson  y.  AUen,  8  How.  869 ; 
BwTM  y.  BMiru^  1  Code  Rep.  62 ;  SchmMrhorn  y.  Anderaon^  1  Coma.  480) ; 
an  undertaking  on  an  attachment  {KiaMm  y.  MarahaJHy  10  Abb.  424),  may  be 
amended. 

d.  The  consent  in  writing  of  the  surety  should  be  annexed  to  and  filed  witl^ 
the  amended  undertaking  i  W%bon  y.  AJien^  3  How.  869). 
^  ^  An&endment  on  motion  to  aet  aside. — It  has  been  the  practice  to  allow 
a  party  opposing  a  motion  to  set  aside  proceedines  for  some  alle^^ed  defect 
therein,  to  amend  the  defects  complained  of  witJiont  a  new  motion  on  his 
I>art,  when  the  amendment  proposed  is  proper  in  itself  (£^Mi2ef»n^  y.  SpaU&njg^ 
1  Code  Bep.  64 ;  8  How.  297 ;  see  Wtofre  y.  SUMmmA,  Code  Rep.  105 ;  8  How. 
897 ;  Ekaam  y.  MarahaSi,  10  Abb.  424 ;  Skarmtm  y.  Frwm,  8  Abb.  88). 

d  TTnanthorlged  amendment. — Where  a  party  makes  an  unauthorized 
amendment,  the  remedy  of  the  opposite  party  is  to  refuse  to  accept,  or  to  re- 
turn promptly  the  amended  pleading,  or  to  giye  notice  that  he  disregards 
such  amended  pleading  and  stating  his  reasons  for  doing  90^k)Uower  y.  Laugh' 
itn,  12  Abb.  105 ;  Bimaiar  y.  JAvingaion^  9  How.  140).  Keceiying  such  an 
amended  pleading,  and  retaining  it  sixteen  days  without  such  notice  was  held 
a  waiyer  of  objections  to  it  (ucXUaieT  y.  lAvingaion^  9  How.  140) ;  so  was  ob- 
taining an  order  to  answer  sach  amended  pleading  held  a  waiyer  of  the  ob- 
jection (ti(2.),  if  the  party  persists  in  serying  such  amended  pleading  or  does 
not  withdraw  it,  the  party  on  whom  it  is  seryed  may  moye  to  haye  it  struck 
out  or  set  aside  as  irregular  {FdUower  y.  LaughUn,  12  Abb.  105). 

«.  Amendmant  on  the  trial. — The  court  or  referee  cannot,  upon  the  trial, ' 
order  an  amendment  which  amounts  to  a  new  cause  of  action  or  defence 
{Urwm Bank  y.  M&U,  18  How.  506 ;  10  Abb.  872 ;  11  Abb.  42 ;  and  see  N.  T. 
MaHOad  Iran  Warka  y.  Bmith,  4  Duer,  862 ;  Waklheim  y.  Sickd,  1  Hilton^  45 ; 
Bobbina  y.  Biduxrdaony  2  Bosw.  248).  Leaye  to  amend  an  answer,  or  raismg  a 
new  issue  pending  a  reference  was  denied  (Oocka  y.  Badfordy  18  AbU  207; 
Davia  y.  Garr,  7  How.  311);  and  so  of  a  complaint  {SaUua  y.  Oenin^  19  How. 
288).  Subject  to  the  foregoing  limitation  there  is  no  restriction  upon  the 
power  of  amendment  of  pleadings  on  the  trial,  where  the  amendment  is  in 
rartherance  of  justice  (Van  Neaay.  Buah,  14  Abb.  86 ;  Bearddey  y.  Btowr^  7 
How.  294 ;  Doffoerre  y.  Oraer^  8  Abb.  86).  And  aembUy  that  pending  a  trial 
before  a  referee,  the  court  ma/y^  on  terms,  make  an  order  to  amend  in  any  re- 
spect, thus,  pending  the  trial  of  an  action  before  a  referee,  the  court  allowed 
an  amendment  by  striking  out  the  name  of  one  of  the  plaintifi^,  and  alleging 
an  assignment  by  him  to  his  QO-jAa&xiXSS  (Hohnea  y.  Sckermerhom^  5  How.  440, 
see  Codca  y.  Badford^  13  Abb.  207 ;  Union  Bank  y.  MoU^  supra ;  and  see  Pro- 
eeedinga  on  trial  btfore  refereeaf  poai.) 

f.  On  the  trial  of  an  action  of  ejectment,  brong:ht  in  the  names  of  seyeral 
plaintifis,  the  defendant's  counsel,  upon  the  opening  of  the  ca%,  moyed  for 
judgment  on  the  ground  that  the  complaint  did  not  state  facts  sufilcient  to 
constitute  a  cause  of  action  in  fayor  of  either  of  the  plaintifib  separately,  or 
in  fayor  of  all  of  them  jointly ;  whereupon  the  plamti£b'  counsel  offered  to 
rely  upon  the  title  of  F.  S.,  one  of  the  plaintifik,  and  moyed  for  leaye  to  amend 
the  complaint  so  as  to  set  up  the  title  in  him  alone.  The  judge  permittted 
the  trial  to  proceed,  upon  the  offer  of  the  plaintiSs'  counsel  to  rely  exclusiyely 
upon  the  title  of  F.  S.,  leaving  the  plaintifEs  to  apply  for  leaye  to  amend  {St, 
John  y.  Ncrthrupy  28  Barb.  26).- 

g.  Where  the  defence  of  a  former  action  pending  is  interposed,  it  is  not  pro- 
per to  make  an  order  on  the  triial,  allowing  the  plaintiff  to  enter  a  rule  dis- 
continuing the  former  action,  and  thereupon  to  oyerrule  such  defence  (BedeSt 
y.i\MM«,18Barb.  188). 

A.  In  an  action  for  for  an  assault  the  complaint  charged,  that  the  defendant 
assaulted  and  beat  the  plahitiff ;  on  the  trial  pluntlff  was  permitted  to  amena 
his  complaint,  without  terms,  by  inserting  that  defendant  at  the  same  time  and 
place  *'  wounded  plaintiff,  and  bit  off  botii  his  ears"  {Hagina  y.  Da  Eart,  12 
How.  822). 
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o.  A  complaint  was  amended  on  the  trial,  by  infierting  a  claim  for  special 
damages  (MiUer  t.  GarUng,  12  How.  203). 

b.  Where  the  parties  go  to  trial  on  imperfect  pleadings,  but  with  a  flill  mider- 
standing  of  their  rights  and  neither  party  is  taken  by  sorprise,  the  court  wiU 
allow  such  amendments  as  may  be  necessary  to  conform  the  complidnt  to  the 
&cts  proved  (Hunter  t.  Stid$(m  lUter  Iron  Cb.,  30  Bart>.  493). 

e.  A  pleading  may  be  made  to  conform  to  the  proof;  immaterial  allegations 
may  be  disregarded,  immaterial  evidence  rejected,  and  such  judgment  may 
be  directed  as  the  facts  and  the  law  of  the  case  require  {Goming  t.  Coming^ 
1  Code  Rep.  N.  S.  851 ;  2  Selden,  97 ;  .Rw  v.  Bunt,  8  How.  12 ;  MarUn  v. 
Kanause,  2  Abb.  831 ;  GeUp  t.  ffudienh  R  B.  B.  Co.,  6  How.  270;  Qmwt  y. 
AdooM,  24Barb.  287;  Wood  t.  Wood,  26  m2.  859 ;  Tkcker  Y.  MaMhem,  5  Sand. 
445 ;  Bauchy  y.  Tyler,  15  How.  899 ;  HaXL  y.  QmOd,  8  Keman,  127 ;  Bk,  of 
fiatwma  Y.  ifo^M,  20  N.  T.  860 ;  Fan  2>u«0r  y.  ifoiM,  21  K.  Y.  581). 

(L  Amendment  alter  the  trlaL— After  a  trial  has  been  had  and  the  defend- 
ant's case  fully  developed,  if  the  plaintiff  amends  his  complaint,  he  should 
elect  upon  what  averments  he  will  rest  his  case,  and  should  not  be  permitted 
to  speculate  on  the  chances  of  proof  b;^  complaining  in  the  alternative  upon 
inconsistent  statementj(  {SoJIAm  y.  G&ntn,  8  Bosw.  ^39 ;  8  Abb.  254 ;  17  How. 
890).  And  where  a  trial  has  been  had  in  which  the  whole  case  was  developed 
ana  the  plaintiff  continued  to  insist  on  his  right  to  recover  on  the  &cts  alleged 
in  Uie  complaint  nntU  two  years  and  three  months  after  the  trial,  and  eight 
months  after  the  court  on  appeal  had  decided  that  on  those  &ct8  he  could  not 
recover, — held  that  if  the  plaintiff  could  be  permitted  to  amend  by  substan- 
tially changing  his  cause  of  action,  it  should  only  be  on  payment  of  all  the 
costs  accrued  since  the  original  complaint  was  med.  {Id.)  In  that  case  the 
apphcation  to  amend  was  denied  (see  JohMon  v.  McIfUosh,  81  Barb.  267) ;  and 
(^mble,)  that  aftier  trial  the  court  should  not  allow  a  complaint  to  be  amended 
by  inserting  claims  known  to  plaintiff  at  the  commencement  of  the  action 
{Bulm  V.  BurdeU,  11  Abb.  881 ;  and  see  Oaeks  v.  Bcufford,  18  Abb.  207).  Where 
the  complaint  might  have  been  amended  on  the  trial,  but  is  not  in  fact,  and 
proof  is  given  sufficient  to  constitute  a  cause  of  action,  the  court  aft«r  the  trial 
will  amend  the  complaint  nune  pro  tunc  {Coleman  v.  Playsted,  86  Barb.  27; 
and  see  LaunOniry  v.  Pttrrfy,  18 IM .  Y.  515 ;  PraU  v.  Hudaon  R  R  Co.,  21 N.  Y. 
805). 

e.  Amendment  of  ▼erdiot — ^The  verdict  of  a  juiy  may  be  amended  so  as 
to  conform  to  the  facts,  where  there  is  no  doubt  as  to  sudi  facts  (either  from 
certificate  of  the  Judge  or  otherwise)  and  of  the  real  intentions  of  the  Jury 
{Burhans  v.  Tibbttts,  7  How.  21). 

/.  Amendment  alter  Terdiot  or  report  of  Referee. — ^After  a  decision  of 
a  referee  in  favor  of  a  defendant  and  upon  evidence  of  facts  not  embraced 
wiUiin  the  answer,  it  is  erroneous  to  allow  an  amendment  of  the  answer  to 
make  it  conform  to  the  proof  on  the  trial  {Jt^neon  v.  Mcintosh,  81  Barb.  272). 

g.  A  defendant,  after  virtually  trying  one  defence  and  failing  in  it,  will  not 
be  allowed  to  withdraw  the  same  and  set  up  one  entirely  different  {WHlet  v. 
Fayerufcather,  1  Barb.  72). 

A.  In  an  action  for  a  tort,  namely,  for  unlawfully  cx)nverting  a  promissory 
note,  the  plaintiff,  after  verdict  for  the  defendant,  asked  leave  to  amend,  by 
changing  the  action  into  a  claim  of  the  avails  of  the  said  note  as  monev  had 
and  received,  the  court  refused  to  allow  the  amendment,  as  it  would  dbiange 
the  entire  character  of  the  action  fix)m  tort  to  contract  {Andrews  v.  Bond,  16 
Barb.  688;  Walter  y.  Bennett,  19 'N.Y.^tiO;  and  eioe  Mayor  of  N.  T.Y.Parker 
Vein  Steamship  Co.,  21  How.  289). 

i.  Leave  was  given  after  trial  before  a  referee,  to  amend  the  summons  and 
the  complaint  by  adding  a  new  and  distinct  cause  of  action  not  connected 
with  the  original  cause  of  action  {AUaben  v.  WaJceman,  10  Abb.  162).  Terms 
on  which  such  an  amendment  allowed.    {Id.) 

i.  Leave  to  increase  amount  claimed  to  amount  of  verdict  {Coming  v.  Oor* 
fling,  2  Selden,  97). 
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a.  The  proper  place  for  deciding  upon  the  propriety  of  an  amendment  is  at 
the  circuit,  where  the  parties  and  their  witnesses  are  before  the  court,  and 
where  the  good  &ith  of  the  amendment  can  be  inyestigated  (Tram  y.  Barger, 
24  Barb.  627). 

h.  The  general  rule  is,  that  a  party  who  has  not  applied  for  an  amendment 
until  after  he  has  been  nonsuited,  is  too  late  to  ask  for  a  new  trial  in  addition 
to  an  an^ndment;  but  where  a  plaintiff  has  been  nonsuited  on  the  ground 
that  his  declaration  contained  no  count  adapted  to  the  nature  of  the  case,  it 
appearing  that  the  defendant  had  not  been  misled,  that  the  cause  had  been 
once  tried  without  any  objection  having  been  made,  that  the  statute  of  limita- 
tions had  attached,  and  that  such  relief  would  be  manifestly  in  fhrtherance  of 
Justice,  the  court  allowed  the  plaintiff  to  amend  his  declaration  nunc  pro  tunc^ 
and  set  aside  the  nonsuit,  on  the  payment  of  costs  (Bakom  y.  Woodruffs  7 
Barb.  13). 

c.  Amendment  of  Jud^iment — A.  judgment  should  not  be  yaried  in  sub- 
stance by  amendment  (OlarkT.  Hall,  7  Paige,  882);  nor  amended  at  all  unless 
on  some  allegation  of  mistake  or  omission  {N.  i,  lee  Go.  y.  iV.  WeH,  Ins,  Co, 
92  Barb.  534;  11  Abb.  419;  see  Pttt  y.  Daman,  12  Abb.  385;  Barnard  y. 
Bruce,  21  How.  360). 

d.  A  judgment  may  be  amended  by  the  court  at  any  time  before  the  time  to 
appeal  has  expired,  and  probably  afterwards  (N.  T.  Ice  Go.  y.  Nbrthweetem  Ine, 
Co.,  21  How.  296 ;  12  Abb.  414 ;  overruling  8.  C.  20  How.  255 ;  32  Barb.  534 ;  11 
Abb.  419;  and  see  Pitt  y.  Damon,  12  Abb.  885,  where  a  Judgment  was 
amended). 

e.  The  court  below,  while  an  appeal  is  pending  in  the  court  of  appeals,  have 
control  of  the  judgment  for  the  purpose  of  making  amendments  {Jud&on  v. 
Gray,  17  How.  289). 

/.  The  mistakes  which  may  be  corrected  under  this  section  do  not  include 
Judicial  errors  in  rendering  judgment  {II)taUng  v.  Marsh,  14  Abb.  161) ;  and 
does  not,  therefore,  empower  an  amendment  of  the  judgment  by  inserting  an 
allowance  in  addition  to  that  given  by  section  308  of  the  Code.    (Id.) 

g.  Amendment  of  Judgment  roll. — Where  the  complaint  contained  thir- 
teen causes  of  action,  to  one  of  which,  the  sixth,  the  defendant  demurred,  and 
to  the  others  put  in  an  answer.  After  trial  of  the  issues  of  fact  and  verdict  for 
the  plaintiff  thereon,  the  issue  on  the  demurrer  remaining  undisposed  of,  the 
plaintiff  entered  judgment  on  the  verdict,  and  inserted  m  his  judgment  roll 
the  sixth  cause  of  action.  Under  the  special  circumstances  in  the  case,  and 
on  the  plaintiffs  motion,  the  court  allowed  the  Judgment  roll  to  be  amended 
by  inserting,  nunc  pro  tunc,  an  order  that  the  plaintiff  take  nothing  by  the 
sixth  cause  of  action  {Fry  y.  Bennett,  9  Abb.  45 ;  and  see  Williams  y.  Wneelffr, 
1  Barb.  48).  ^ 

A.  Jud^ent  record,  ho^v  cunended.  —  When  it  becomes  necSsary  to 
amend  a  judgment  record,  it  is  not  proper  to  make  an  actual  obliteration  of 
the  record,  or  an  erasure  of  such  parts  as  are  directed  to  be  amended.  It 
should  be  done  by  duly  entering  the  order  for  the  amendment  with  the  clerk, 
and  appending  a  certified  copy  of  the  order  to  the  judgment  record.  It  is 
also  proper  to  mark  the  passages  amended  by  brackets  or  lines  of  distinction, 
and  to  refer  by  an  entry  in  the  margin  of  the  judgment  to  the  order  for  amend- 
ment by  its  date ;  or,  the  judgment  as  amended  may  be  entered  at  length,  if 
the  party  so  desire  (Sluyier  v.  Smith,  2  Bosw.  673). 

i.  Amendment  after  Judgment — The  court,  in  its  discretion,  has  an  ex- 
traordinary power,  even  after  judgment,  to  allow  a  pleading  to  be  amended 
by  inserting  new  allegations  matenal  to  the  case ;  but  this  power  should  be 
sparingly  exercised  ^Held  v.  Hawkshurst,  9  How.  75 ;  Egert  v.  Wicker,  10  id, 
193).  And  after  judgment  amendments  wiU  be  allowed  only  for  the  purpose  of  sus- 
taining the  judgment  Thus,  after  judgment  for  the  defendants  affirmed  on  ap- 
peal to  the  general  term,  a  motion  bv  the  plaintiff  at  special  term  for  leave  to 
amend  the  complaint  was  denied  {Ungless  v.  Fumiss,  3  Abb.  82 ;  Qasper  y. 
Adams,  24  Barb.  288 ;  Williams  v.  Birch,  6  Bosw.  674).  Such  a  motion  was 
granted  at  general  term^  and  a  new  trial  ordered,  in  Baloom  y.  Woodruff  (7 
28 
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Barb.  18).  In  Pnndle  v.  Aldrieh  HS  How.  4(HJ)  the  complaint  waa  fbr  goods 
Bold,  the  agistment  of  cattle,  and  ror  use  and  occupation.  On  the  trial  heton 
a  referee,  tiie  referee  fonnd  as  a  fact  that  the  defendant  had  agreed  to  pay  Uie 
plaintiff  $100  in  settlement  of  the  account,  and  basing  his  decision  on  that 
fact,  found  for  the  plaintiff  $100.  On  appeal  from  the  judgment  on  the  ref- 
eree's report,  it  was  held  that  there  was  a  variance  between  these  pleadings 
and  the  proof,  and  that  the  judgment  should  be  reversed.  The  plaintiif  then 
moved  at  special  term  for  leave  to  amend  his  complaint     The  motion  was 

f  ranted  on  the  terms  of  the  plaintiff  paying  all  the  costs  of  the  defendant  and 
10  costs  of  opposing  the  motion  to  amend.    See  note  to  section  261,  potL 

a.  After  Judgment  for  plaintiff  and  judgment  reversed  for  a  defect  in  the 
complaint,  and  new  trial  ordered,  leave  was  ^en  to  plaintiff  to  amend  his 
complaint  on  terms  (McQrane  v.  Mayor  of  N.  i,y  19  How.  144 ;  and  see  Ncuh 
V.  mimore,  88  Barb.  155). 

(.  Amendment  on  appeal— The  application  to  amend  should  be  made  at 
special  term  {Broum  y.  OiUSy  1  E.  D.  Smith,  270) ;  it  is  not  the  time  nor  place 
to  ask  leave  to  amend  for  the^r«^  Urns,  when  the  appeal  from  Wxe  judgmsnt  be- 
low is  brought  on  for  argument  (KeUham  v.  Zerega,  id.  562). 

e.  Upon  appeal  to  the  general  term  the  court  may  treat  the  pleadings  as 
having  l)een  amended  so  as  to  conform  to  the  facts  proved,  in  any  respect  in 
which  the  court  ought  clearly  to  allow  an  amendment  upon  application  at 
special  term  (Baiodoin  v.  GoUman,  8  Abb.  481 ;  Harrower  v.  Bieaih^  19  Barb. 
881 ;  Cadp  v.  AUen,  22  Barb.  888) ;  and  so  on  an  appeal  to  the  court  of 
appeals  {Baie  v.  Oraham^  1  Kernan,  287).  But  when  the  record  furnishes  the 
onlv  ground  for  and  against  the  amendment,  then  the  amendment  may  be 
made  on  the  hearing  of  an  appeal  at  general  term,  and  without  a  notice  of 
motion  for  leave  to  amend  (Clark  v.  DaUa^  20  Barb.  42).  Thus,  where 
the  action  was  for  the  non-delivery  of  flour,  the  complaint  alleged  a  readiness 
and  willingness  on  the  part  of  the  plaintiff  to  receive  and  pay  for  the  flour. 
On  the  trial  the  proof  showed  that  the  flour  was  to  be  delivered  at  a  particu- 
lar place,  and  as  the  complaint  did  not  allege  a  readiness  and  willingness  to  re- 
ceive and  pa^  for  the  flour  at  the  particular  place  named,  a  nonsuit  was  asked 
for  on  the  tnal,  and  refused,  and  the  plaintiff  had  judgment.  On  appeal,  the 
court  at  general  term,  and  without  any  motion  for  leave  to  amend,  allowed 
the  plaintiff  to  insert  in  tlie  complaint,  after  the  allegation  of  readmess  and 
willmgness,  the  name  of  the  place  where  the  flour  was  to  be  delivered  (Clark 
V.  -Odfe,  20  Barb.  67). 

d.  After  a  trial,  verdict  for  plaintiffs,  judgment  thereon,  and  affirmance  of 
the  Judgment  on  appeal  to  the  general  term,  with  leave  to  defendants  to  move 
at  special  term  fbr  an  order  to  amend  their  answer,  held  on  the  motion  at  the 
special  term,  that  the  defendants  were  too  late,  and  that  the  court  had  not  the 
power  vb  grant  the  amendment  after  aimimont  of  the  appeal  and  flnal  judg- 
ment thereon.  The  judgment  should  oe  flrst  set  aside ;  and  it  is  doubtful 
whether  a  motion  to  set  aside  a  regular  judgment  rendered  at  general  term 
can  be  granted  at  special  term  for  the  purpose  of  allowing  a  party  to  amend 
his  piecing.  If,  however,  such  a  motion  can  be  entertained,  it  must  not  only 
appear  that  the  party  has  been  misled  or  surprised  after  the  exercise  of  ordin- 
ary care  and  skill,  but  that  the  amendment  asked  for  is  clearly  required  in  or- 
der to  promote  the  ends  of  justice  {Malcomb  v.  Baker  ^  8  How.  801). 

0.  The  court  of  appeals  conformed  the  pleadings  to  the  proof  to  sustain  a 
judgment  (PraU  v.  Hudnn  River  R,  R  Co.,  21  N.  Y.  805). 

f.  Terms  on  amendment. — Amendments  should  be  made  at  the  expense 
of  the  amending  party  {Union  B^k  v.  Mott,  11  Abb.  43)  \  and  the  opposite  party 
should  be  Indemnified  for  all  additional  expense  involved  in  the  amendment. 
(Id. ;  Hare  v.  White,  8  How.  206 ) :  and  the  costs  of  the  motion  for  leave  to 
amend.  (Id.)  As  to  the  terms  on  which  amendments  are  allowed,  see  note, 
11  Abb.  48 ;  Union  Bk  v.  Mott,  10  Abb.  372;  Chapman  v.  Webb,  1  Code  Rep. 
N.  S.  888 ;  6  How.  890 ;  Harrington  v.  Slade,  22  Barb.  164  But  "  an  amend- 
ment without  costs  is  an  amenment  upon  such  terms  as  map  be  proper  (Cayuga 
Bank  y.  Warden^  2  Selden,  27).     After  an  order  allowing  an  amendment  on 
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payment  of  costs,  tbe  court  may  make  an  order  allowing  tlie  amendment 
without  costs  (Selden  v.  Chmtopher^  1  Abb  273). 

a.  Where  after  a  hearing  before  &  referee  and  after  he  has  made  his  report, 
an  order  is  made  allowing  plaintiff  to  amend  the  complaint  by  inserting  anew 
cause  of  action,  it  should  only  be  on  the  condition  that  tlie  plaintiff  stipulate 
to  set  aside  the  report,  and  vacate  the  order  of  reference  with  costs  to  abide 
the  result,  and  the  order  should  provide  for  service  of  an  amended  summons  and 
complaint,  and  afford  defendant  an  opportunity  to  answer  (AUaben  v.  Wake- 
man,  10  Abb.  162). 

h.  After  a  hearing  before  a  referee,  and  before  the  referee  had  made  his  re- 
port, the  plaintiff  was  allowed,  on  the  terms  of  $10  costs  of  motion,  and  the 
costs  of  proceedings  before  notice  of  trial,  and  the  expense  of  amending  the  an- 
swer if  necessary,  to  amend  his  complaint  by  striking  out  the  name  of  one  of 
the  defendants  (Turner  v.  HiUerline,  14  How.  231). 

c.  Where  pending  a  reference  the  plaintiff  is  allowed  to  amend  his  com- 
plaint by  inserting  a  new  cause  of  action,  it  ^ould  be  on  payment  of  trial  fee 
and  disbursements  {Uman  B'k  v.  Molt,  19  How.  267 ;  10  Abb.  872 ;  11  Abb.  42), 
and  the  defendant  should  be  allowed  to  answer  anew.  In  such  a  case 
the  court  cannot  order  that  the  testimony  already  taken  shall  apply  to  tlie  new 
issues.    (Id.) 

d.  After  a  verdict  for  the  plaintiff  for  a  sum  exceeding  the  amount  demanded 
by  the  complaint,  an  amendment  of  the  complaint  by  mcreasiug  tlie  amount 
demanded  should  not  be  allowed,  except  on  the  terms  of  the  plaintiff  submit- 
to  a  new  trial  (Vominff  v.  Goming,  1  Code  Rep.  N.  S.  351 ;  2  Selden,  97),  pay- 
ing the  costs  of  the  trial  already  had,  and  the  cpsts  of  the  motion  to  amend 
{Bowman  v.  JSkirUy  3  Duer,  691 ;  see  Union  Bk  v.  M(M,  11  Abb.  42). 

e.  On  ordering  the  amendment  ot  an  answer  after  an  order  for  a  reference, 
it  would  be  proper,  if  either  party  desires  it,  to  vacate  the  order  of  reference 
(Beardsiey  v.  Stover,  7  How.  294 ;  and  see  AUaben  v.  Wakeman,  10  Abb.  162). 

/.  Appeal  from  order  granting  or  denying  leave  to  amend. — Usually  the 
allowance  or  disallowance  of  an  amendment  of  the  pleadings  in  the  discretion 
of  the  court,  and  cannot  be  reviewed  on  appeal  lOouM  v.  Bnmeey,  21  How. 
97;  Macqaeen  v.  BaJbcock,  13  Abb.  288 ;  Bolters  v.  Oenin,  19  How.  233 ;  10  Abb. 
478 ;  8t.  John  v.  West,  8  Code  Rep.  85  ;  Ford  v.  David,  1  Bosw.  570  :  Travis  v. 
Barger,  24  Barb.  614 ;  Phinde  v.  Van^han,  12  id,  215 ;  N.  T.  Marble  Iron  Works 
v.  Smith,  4  Duer,  862;  SmaUey  v.  Doughty,  6  Bosw.  66 ;  Kissam  v.  Boberts,  id. 
154) ;  but  an  appeal  is  allowed  to  the  general  terms  where  the  amendment  in- 
vades "  some  substantial  right "  ( Union  ffk  v.  MoU,  11  \bb.  42 ;  19  How.  267 ; 
and  see  Johnson  v.  Mcintosh,  31  Barb.  267) ;  or  where  leave  to  amend  was  re- 
ftised  on  the  ground  of  want  of  power  to  allow  it  (MeElwain  v.  Coming,  13 
Abb.  16 ;  BusseU  v.  Conn,  30  N.  Y.  81).  No  appeal  lies  to  the  court  of  appeals 
from  an  order  reversing  an  order,  giving  leave  to  amend  (N.  Y.  Ice  Co.  v.  iV.' 
West.  Ins.  Co.,  23  N.  yT  357 ;  12  Abb.  414;  21  How.  296 ;  Hodges  v.  Tennessee 
Ins,  Co.,  4  Selden,  146 ;  and  see  Lounsbury  v.  Purdy,  18  N.  Y.  515). 

g.  Where  after  trial  an  order  was  made  amending  the  complaint  by  adding 
an  additional  cause  of  action  without  allowing  the  defendant  to  answer  anew, 
held  that  such  order  was  appealable  (AUaben  v.  Wakeman,  10  Abb.  162).  The 
order  violated  a  right,  and  in  such  cases  an  appeal  lies  (IPnion  Bk  v.  Mott,  11 
Abb.  42). 

h.  A  decision  of  the  court  on  the  trial  imposing  terms  as  a  condition  of 
granting  leave  to  amend  an  answer,  will  be  deemed  to  be  acquiesced  in,  unless 
an  exception  is  taken  at  the  time  (0-riggs  v.  Eoice,  31  Barb.  100). 

§  174.  [149.]  (AmM  1851.)  JExisting  suite.  Belief  in  case 
of  mistake. 

(1.)  The  court  may  likewise,  in  its  discretion  and  npon  snch 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made,  or 
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other  act  to  be  done,  after  the  time  limited  by  this  act,  or  by 
an  order  enlarge  such  time  :  and  (2.)  may  also  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  judgment,  or- 
der, or  other  proceeding,  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  and  may  (3.) 
supply  an  omission  in  any  proceeding;  and  (4.)  whenever  any 
])roceeding  taken  by  a  party  fails  to  conform  in  any  respect  to 
the  provisions  of  this  code,  the  court  may,  in  like  manner,  and 
upon  like  terms,  permit  an  amendment  of  such  proceeding,  so 
as  to  make  it  conformable  thereto. 

(L  This  section  does  not  authorize  an  extension  of  the  time  to  apply  under 
section  121  {Coon  v.  Knapp,  13  How.  175) ;  nor  to  appeal  (see  §g  381,  882) ;  but 
it  authorizes  the  allowance  of  exceptions  nunc  pro  tunCy  after  the  ten  days  for 
filing  them  have  expired  (Sheldon  v.  \yood,  14  How.  18 ;  Bortle  v.  Mellen,  14 
Abb.  228) ;  and  it  authorizes  the  opening  of  a  judgment  by  default  for  want  of 
an  answer  (see  in  note  to  §  246,  poet) ;  the  relieving  of  a  party  against  a  judg- 
ment in  his  own  favor  (Montgomery  v.  EUis,  6  How.  32S) ;  or  on  account  of  any 
defect  in  the  judgment  roll  (\ViUiam8  v.  Wheeler ^  1  Barb.  48>.  A  mere  irregu- 
larity in  entering  judgment  cannot  be  taken  advantage  of  after  one  year  ( Van 
Berdhuysen  v.  Lyle,  8  How.  812  ) ;  but  neither  an  unauthorized  judgment  for  a 
deficiency  in  a  foreclosure  (Simonson  v.  Blake,  20  How.  484) ;  nor  a  judgment 
entered  without  service  of  process  is  within  this  limitation  (Baldwin  v.  Kim- 
meU,  16  Abb.  355). 

h.  In  Pettigreto  v.  Mayor  of  N,  7!  (17  How.  492),  the  court,  after  judgment, 
on  motion  of  the  defendant,  set  aside  the  judgment  on  the  ground  that  the 
contract  on  which  the  plaintiff  sued,  had  been  fraudulently  altered  bv  some 
person  unknown,  by  wliich  the  plaintiff  had  recovered  more  than  he  was 
entitled  to ;  and  see  Macombe  v.  Mayor  of  N,  F.,  17  Abb.  86. 

c.  After  verdict  for  plaintiff,  case  on  which  to  move  for  a  new  trial  made  by 
defendant,  judgment  entered  and  time  for  appeal  had  elapsed,  defendant  was 
allowed  to  come  in  antl  be  heard,  on  his  case  (JeUUnghavs  v.  N.  Int.  Co.,  5 
Bosw.  678). 

d.  The  prosecution  of  an  action  by  an  individual,  in  a  name  importing  a 
corporate  character  is  a  formal  error  which  the  court  may  amend  or  disregard 
{Bank  of  Havana  v.  Magee,  20  N.  Y.  855). 

§  175.  [150.]    Exiathig  suits.    Fictitious  name. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, such  defendant  may  be  designated  in  any  pleading  or 
proceeding,  by  any  name ;  and  when  his  true  name  shall  be 
discovered,  the  pleading  or  proceeding  may  be  amended 
accordingly. 

e.  It  is  not  allowable  to  a  plaintiff  to  desiguate  a  defendant  by  a  fictitious 
name  at  discretion ;  it  can  only  be  done  when  the  plaintiff  is  ignorant  of  the 
true  name  (OranduU  v.  Beach,  7  How.  271),  see  ante,  p.  186,  e, 

/.  Where  three  |)ersons  used  a  name  indicating  that  they  were  a  corporation, 
but  they  were  not  incorporated,  the  plaintiff  having  sued  them  as  a  corpora- 
tion by  the  name  used  by  them  was  allj^wed  on  d&covering  the  mistake  to 


g§  1 76,  177.]  SUPPLEMENTAL  PLEADING.  367 

amend  without  costs  hv  substituting  the  names  of  the  indiyiduals  as  defendants 
{Hewtan  y.  MtUeMe  Winufacturing  Co.,  17  Abb.  818  note), 

a.  Where  an  infant  not  yet  named  is  a  party,  how  is  it  to  bft  described  {Ekf 
y.  Brtmghbm,  2  Shn.  &  Stu.  183). 

See  Pindar  y.  Black  (4  How.  95)  in  note  to  g  181 ;  see  note  to  %  176. 

§  176.  [151.]  Updating  suits.  Errors  or  defects  to  he  dis- 
regarded. 

The  court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect. 

h.  This  section  does  not  make  valid  a  bad  pleading  when  the  defects  are 
made  the  grounds  of  demurrer  ( Vandsrburg  v.  Van  VaJkmburg^  8  Barb.  218). 

c.  Where  the  action  was  commenced  by  summons,  which  stated  that  the 
complaint  would  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  on  demand  the  complaint  was  served,  which  did  not  specify 
the  name  of  the  place  of  trial — held^  on  a  motion  to  set  aside  the  complaint  for  ir- 
regularity, that  the  complaint  might  be  amended  {Daviaon  y.  PoweR,  13  How. 
287). 

d.  Where  an  affidavit  to  obtain  an  order  of  arrest  was  entitled  in  the  cause 
before  the  action  was  commenced,  it  was  held  a  defect  not  affecting  the  sub* 
stantial  rights  of  the  adverse  party,  and  might  be  disregarded  (Pindar  y.  Black, 
2  Code  Rep.  53 ;  4  How.  95,. 

e.  An  answer  entitled  in  the  "  supreme  "  instead  of  the  "  superior  "  court 
The  error  may  be  disregarded  (WiUiams  v.  SIu)Uo,  4  Sand.  641). 

/.  Where  in  a  summons  and  complaint  an  infant  defendant  was  described  as 
'*  Letitia  Yarian,"  and  in  the  petition  for  a  guardian  ad  litem  she  was  described 
as  "  T.  Letitia  Varian,"  and  it  not  being  asserted  that  neither  was  the  true 
name — held  such  a  variance  as  the  court  was  bound  to  disregard  ( Varian  y. 
Ste!t)eM,  2  Duer,  639). 

See  §§  406, 173,  and  289,  note. 

Tliis  section  applies  to  the  court  of  appeals  {Bank  qf  Havana  y.  Magee,  20 
N.  Y.  860;  and  see  21  N.  Y.  240,  341). 


*  §  177.     [152. J     (Ara'd  1849.)    Supplemental  pleadiJig, 

The  plaintiff  and  defendant  respectively,  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint,  answer,  or 
reply,  alleging  facts  material  to  the  case,  occurring  after  the 
former  complaint,  answer,  or  reply,  or  of  which  the  party  was 
Ignorant  when  his  former  pleading  was  made. 

a.  Supplemental  Pleading. — A  supplemental  pleading  is  not  a  mbstitute 
for  or  waiver  of  the  original,  but  in  addition  to  it  {Dann  v.  Baker^  12  How. 
521);  it  must  be  consistent  with  the  original  {Slauson  y.  EngeUieart^  34  Barb. 
198 ;  Wattaon  y.  Tliibou^  17  Abb.  184) ;  must  be  of  circumstances  happening 
after  the  commencement  of  the  action,  or  after  the  original  pleading  was  put 
in,  or  of  which  the  party  was  ignorant  at  the  time  of  putting  in  his  original 
pleading  {Ilomfager  v.  Homfager,  1  Code  Rep.  N.  S.  180 ;  l£ndricht  y.  Decker, 
85  Barb.  302 ;  Williams  y.  Hemon,  16  Abb.  173 ;  Lampson  y.  McQueen,  15  Abb. 

^  *  Amended^See  Appendix, 
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845 ;  Drought  v.  Curiiss,  8  How.  56 ;  IMley  v.  HoughiaUng,  4  How.  251 ; 
McMaJionY.  Allen,  1  Hilton,  1U3;  8  Abb.  89;  12  How.  89;  Sage  y.  Mother, 
17  How.  867 ;  l3ughton  v.  Skinner ,  5  How.  420) ;  and  set  up  matter  which 
cannot  be  inserted  by  an  amendment  (McMahon  v.  Allen,  eupra),  but  intro- 
ducing new  facts  or  new  parties  b^  amendment  in  a  case  where  it  should  be 
done  by  a  supplemental  pleading  is  irregular,  but  the  pleading  so  amended  is 
not  a  nullity  (Beck  v.  Stephani,  9  How.  193 ;  see  Hornfager  v.  Homfager,  and 
Lam/p«m  v.  McQueen,  supra).  A  supplemental  pleading  may  be  demurred  to 
(Ooddardv,  Benson,  15  Abb.  191). 

a.  Leave  to  file  a  supplemental  pleading  must  be  obtained  by  motion  en 
notice  or  order  to  show  cause  (Oamer  y.  Hannah,  6  Duer,  263).  An  order 
allowing  a  supplemental  pleading  is  appealable  {Harrington  y.  Sladet  22  Barb. 
161 ;  OuOd  y.  Farsone,  16  How.  fe2). 

b.  SupK^emental  complaint — A  supplemental  complaint  may  be  resorted 
to,  almost  as  a  matter  of  course,  where  mcts  have  occurred  subsequent  to  the 
original  complaint,  which  yary  the  relief  to  which  the  plaintiff  was  entitled  at 
the  commencement  of  the  action  (Uaalfrouck  y.  Shuster,  4  Barb.  285.  As  to 
supplemental  bill,  see  Butler  y.  Cunningham,  1  Barb.  86) ;  and  leave  to  file  a 
supplemental  complaint  will  be  granted  in  such  cases  without  costs,  if  the 
application  is  made  promptly  {Sage  v.  Masher,  17  How.  867).  The  rule  is  said 
to  be  that  the  filing  a  supplemental  complaint  should  be  lUlowed  only  on  equi- 
table terms,  and  never  at  tlie  expense  of  the  defendant.  {Id.)  Where  the  per- 
formance or  happening  of  some  act  is  necessary  to  give  the  plaintiff  a  cause  of 
action,  and  such  act  is  not  performed  or  does  not  happen  until  after  the  action 
is  commenced,  the  plain  tiff  cannot  by  supplemental  complaint  incorporate 
such  act  into  the  case  {McGuUoch  v.  Cmby,  4  Bosw.  608 ;  Watison  v.  Thibou,  17 
Abb.  184) ;  for  a  new  substantive  cause  of  action  cannot  be  set  up  by  a  supple- 
mental complaint    {Id.) 

c.  Where  pending  an  action  against  an  assignee  for  the  benefit  of  creditors, 
Jointly  with  other  defendants,  such  assignee  dies  and  a  successor  is  appointed, 
the  proper  mode  of  making  such  successor  a  party  to  the  action  is  by  supple- 
mental complaint  {Johnson  v.  Snyder,  7  How.  895).  The  leave  to  the  repre- 
sentatives of  a  deceased  plaintiff  to  file  a  supplemental  complaint  decides 
nothing  as  to  their  rights  {Bobbins  y.  WeUs,  26  How.  15).  SemUe,  that  where 
leave  is  given  to  file  a  supplemental  complaint  merely  to  bring  in  parties,  the 
ori^nal  defendents  need  not  be  made  parties  to  it,  the  supplemental  com- 
plaint (see  McGown  y.  T^rks,  6  Johns.  Ch.  R.  450). 

d.  Where  a  bill  has  been  dismissed  for  want  of  prosecution  as  against  one 
of  several  defendants,  and  he  was  afterwards,  at  the  hearing,  held  to  be  a  ne- 
cessary party,  the  court  would  not  allow  a  supplemental  bilT  to  be  filed  against 

'  him,  but  dismissed  the  suit  with  costs  {Lautour  v.  Hokombe,  11  Simons,  71 ; 
8  Sim.  76). 

e.  On  a  supplemental  complaint  being  filed,  the  defendant  cannot,  of  course, 
answer  anew  to  the  original  complaint  {Dann  y.  Baker,  12  How.  521). 

/.  A  motion  for  leave  to  file  a  supplemental  complaint  was  denied,  with 
costs,  where  it  appeared  tliere  was  another  suit  pending  between  the  same 
parties  for  the  same  object  as  that  songlit  to  be  obtained  by  the  supplemental 
complaint  {Sage  v.  Mosher,  17  How.  867). 

g.  Where  an  order  is  made  allowing  a  supplemental  complaint  to  be  served, 
and  such  complaint  is  served,  and  tlie  defendants  appeal  from  such  order  and 
demur  to  the  complaint,  and  the  demurrer  is  sustained  and  such  order  re- 
versed, and  the  plaintiff  has  appealed  from  the  order  sustaining  such  demur- 
rer, the  latter  appeal  necessarily  fklls  by  the  reversal  of  the  order  allowing 
the  supplemental  complaint  {Guild  v.  Iwrsons,  16  How.  882). 

A.  Supplemental  aimwex. — It  is  almost  of  course  to  allow  a  supplemental 
answer  to  be  filed  at  any  time  before  the  trial  {Baie  v.  FMwes,  4  Bosw.  689; 
Hoyt  v.  Sheldon,  4  Abb.  59 ;  6  Duer,  661 ;  Badley  v.  Houghtaling,  4  How.  251>; 
but  leave  to  file  a  supplemental  answer  after  a  trial  was  refused,  in  Bowen  v. 
Irish  Presb.  Congregation^  6  Bosw.  246 ;  Houghton  v.  Skinner,  5  How.  420 ;  and 
ScinbU,  the  court  will  not  even  before  trial  allow  a  supplemental  answer  to  ait 
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up  a  tecKjical  defence,  to  defeat  a  Just  claim  (Eai/t  v.  Sheldon,  4  Abb.  59 ;  6 
Duer,  661) ;  nor  to  set  up  any  matter  of  defence  known  to  the  defendant  at 
the  time  his  former  answer  was  put  in  {Houghton  v.  Skinner^  5  JHow.  420).  The 
supplemental  answer  under  the  code  is  a  substitute  for  the  old  plea  of  p\iis 
darrien  continuance;  but  it  differs  ftom  that  plea  in  this  respect,  that  the  sup- 
plemental answer  may  be  allowed  on  motion  whenever  the  facts  forming  the 
ground  of  the  answer  have  occurred  since  the  answer  was  put  in,  or  where 
the  defendant  was  ignorant  of  them  at  the  time  of  pleading  the  first  answer ; 
whereas  the  plea  of  puis  darrien  continuance  could  strictly  be  pleaded  only  be- 
fore or  at  the  next  continuance  after  the  facts  transpired.  When  the  factu 
ask^d  to  be  incorporated  and  pleaded  in  a  supplemental  answer  go  to  divest 
the  plaintiff  of  the  right  to  maintain  the  action,  and  transfer  the  cause  of  ac- 
tion to  another,  who  has  received  satisfiu^tion  for  the  demand  involved  in  it, 
it  is  the  duty  of  the  court  to  grant  tlie  motion,  whether  the  motion  be  made 
at  the  earliest  day  or  not  {Draught  v.  Curtiss^  8  How.  56 ;  see  however  Morell 
V.  QaretU^  16  Abb.  269,  where  it  is  said  that  the  application  should  be  made 
promptly). 

a.  On  motion  for  leave  to  file  a  supplemental  answer  the  court  will  enquire 
into  tlie  truth  and  sufficiency  of  the  proposed  answer,  and  will  not  ^ant  the 
leave  unless  the  answer  appear  to  be  true  in  fact,  and  to  state  a  good  defence 
{MoreUy,  OarelU,  16  Abb.  269). 

h.  The  putting  in  a  supplemental  answer  does  not  necessarily  waive  the 
former  answer,  yet  the  court  may  make  it  a  condition  of  leave  to  file  such 
supplemental  answer,  that  the  (lefendant  waive  his  ori^nal  answer  {BaU  y. 
Femwes,  4  Bosw.  639 ;  and  see  Dann  v.  Baker^  12  How.  521).  A  supplemental 
pleading  may*  be  demurred  to  {Ooddard  v.  Benson,  15  Abb.  191). 
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TITLE    Vn. 

Of  ths  provisional  remedies  in  civil  actions,* 

Chapter  I.  Arrest  and  baiL 

11.  Claim  and  delivery  of  personal  property, 
m.  Injunction. 
IV.  Attachment 
y.  Provisional  remedies. 


Chapter   L 

Arrest  and  bail. 

Beotiov  178.    No  person  to  be  arrested  in  a  dvil  action,  except  as  pre- 
scribed. 
170.    Arrest  in  civil  actions,  in  what  cases. 

180.  Order  for  arrest,  by  whom  to  be  made. 

181.  Affidavit  to  obtain  order  for  arrest.    To  what  actions  this 

chapter  applies. 

182.  Securitv  by  plaintiff  before  obtaining  order  for  arrest 

183.  Order  ror  arrest,  when  it  may  be  made,  and  its  form ;  time 

to  answer  after  or  to  move  to  vacate. 

184.  Original  affidavit  and  order  to  be  delivered  to  sheriff,  and 

copy  to  be  delivered  to  defendant 

185.  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  giving  bail  or  making  a  de- 

posit 

187.  Bail,  how  given. 

188.  Surrender  of  defendant. 

189.  The  like. 

190.  Bail,  how  proceeded  against 

191.  Bail,  how  exonerated. 

192.  Delivery  of  undertaking  of  bail  to  pluntlff,  and  its  accept- 

ance or  rejection  by  nim. 

193.  Notice  of  justification.    New  baiL 

194.  Qualification  of  bail. 

195.  Justification  of  bail. 

196.  Allowance  of  bail. 

197.  Deposit  in  lieu  of  bail. 

198.  Pavment  of  deposit  into  court. 

199.  Substituting  bail  for  deposit 

200.  Deposit,  how  disposed  of  after  Jndgment  in  the  action. 

201.  Sheriff,  when  liable  as  bail. 

202.  Proceedings  on  judgment  against  sheriff 

203.  Bail  liable  to  sheri£ 

204.  Vacating  order  of  arrest  or  reducing  bail. 

205.  Affidavits  on  motion  to  vacate  order  of  arrest  or  reduce 

bail. 

«r.  *  'Wsd'ver  of  provlBional  remedy. — A  plaintiff  who  has  resorted  to  a 
provisional  remedy  waives  it  by  uniting  in  his  complaint  causes  of  action  to 
some  or  one  of  which  the  provisional  remedy  does  not  extend  {Lambert  v. 
Bruno,  9  Abb.  91).  {OGepod.  374,/,  A). 
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§  178.  [153.]    jffoperaon  to  he  arrested^  except  as  prescribed. 

lio  person  shall  be  arrested  in  a  civil  action,  except  as  pre- 
scribed by  this  act ;  bat  this  provision  shall  not  affect  the  act 
to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors,  passed  April  26,  1831,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  pixiceedings  for  contempts. 

a.  Persons  privileged  from  arrest — The  following-described  persons  are 
exempt  from  arrest  on  civil  process :  i>ersons  holding  oflSce  under  the  Metro- 
politan Police  act,  whilst  actually  on  duty  (Laws  1860,  p.  446,  §  84) ;  and  a 
Metropolitan  Police  officer  is  not  protected  from  arrest  when  not  actually  on 
duty  by  a  rule  of  the  Police  Commissioners  that  he  shall  be  deemed  to  be  al- 
ways actually  on  duty  (HaH  v.  Kennedy y  15  Abb.  290;  14  Abb.  432 ;  23  How. 
417 ;  24  How".  425 ;  Squires'  Case,  12  Abb.  38) ;  Senators  and  Representatives  in 
Congress,  at  certain  times  (Const.  U.  S.  art.  1  §  6 ;  2  Johns.  Cas.  222) ;  and  also 
members  of  the  State  legislature  (1  R  S.  154,  |S  6,  7,  8, 9) ;  and  all  officers  of 
either  house  whilst  in  actual  attendance  upon  the  house  (id.  §  10) ;  electors,  on 
day  of  an  election  (1  R  8. 126,  §  4;  Laws  1842,  ch.  130,  §  2) ;  domestic  servante 
of  a  public  minister  (1  Opin.  Atty.  Gen'l.  26) ;  militia-men  on  parade  days, 
from  the  rising  to  the  setting  of  the  sun  (1  R  S.  803,  §  27) ;  non-commissioned 
officers,  seamen,  and  mariners  enlisted  in  the  service  of  the  U.  8.  during  their 
term  of  office,  for  any  debt  or  contract  (Laws  U.  8.  vol.  3,  p.  97) ;  parties  to  a 
suit,  their  attorneys  and  witnesses,  in  coming  to,  attending  upon,  and  returning 
from  court  (2  Rol.  Abr.  272 ;  1  Mod.  R  66 ;  Barnes,  27,  878 ;  Pfeake  Ev.  193 ;  1 
Camp.  229 ;  11  East,  489 ;  2  W.  Blac.  R  1118  ;  4  Dallas,  387,  829;  6  Taunt. 
358;8Eng.  Law  and  Eq.R  485;  29  1^.331  ;1H.B1.  686;  3  ^  &  Aid.  252; 
2  Marsli.  57 ;  8  Bing.  166 ;  J^^ewUm  v.  Constable,  1  Gale  &  D.  408 ;  9  Dowl.  983), 
or  any  lawful  tribunal,  as  an  arbitration  (Spence  v.  Stuart,  3  East,  89 ;  Sanford 
V.  C/uMe,  8  Cowen,  381),  or  commissioners  of  bankruptcy,  or  to  give  deposition 
before  a  magistrate,  under  an  order  of  the  court  (AnUna  v.  Fwicer,  8  T.  R 
534 ;  Walters  v.  Bees,  4  J.  B.  Moore,  34) ;  and  by  the  Revised  Statutes  (2  R  8. 
402,  §§  51,  52,  53,  54,  55)  "  every  person  dul3r  and  in  good  faitli,  subpoenaed  as 
a  witness  to  attend  any  court,  officer,  commissioner  or  referee,  or  summoned 
to  attend  any  judge,  officer  or  commissioner,  in  any  case  where  the  attendance 
of  such  witness  may  be  enforced  by  attachment  or  commitment,  shall  be  exon- 
erated from  arrest  in  any  civil  suit,  while  going  to  the  place  where  he  shall  be 
required  by  such  subpoena,  to  attend,  while  remaining  at  such  place,  and 
while  returning  therefrom ;"  and  provision  is  made  for  the  discharge  of  per- 
sons arrested  while  so  privileged,  and  declaring  their  arrest  absolutely  void» 
and  for  the  means  of  exonerating  the  officer  for  not  making  the  arrest,  h^  an 
affidavit  of  the  witness.  The  privilege  extends  to  a  non-resident  (Aferrill  v. 
George,  23  How.  331 ;  and  see  Seacer  v.  Bobinson,  3  Duer,  622] ;  does  not  extend 
to  an  arrest  by  bail,  semble  (Ex  parte  Lyne,  3  Stark.  470).  It  is  a  personal  priv- 
ilege, and  may  be  waived  by  the  witness  by  willingly  submitting  himself  to 
the  custody  of  the  officer  (proton  v.  Oetdim,  11  Mass.  11, 14;  Geyer  v.  Irwin,  4 
Dall.  107),  or  by  putting  in  bail,  or  by  a  general  appearance  (Steimrd  v.  How- 
ard, 15  Barb.  26).  The  privilege  does  not  extend  to  a  witness  who  attends 
voluntarily,  without  a  subpoena  (Hardenbrook's  ease,  8  Abb.  416 ;  lie  McNeil,  6 
Mass.  264),  except  the  witness  be  from  a  foreign  state  or  country  (Norri*  v. 
Beach,  2  Johns.  294 ;  Sanford  v.  Chase,  3  Cow.  381 ;  Hopkins  v.  Coburn,  1  Wend. 
292J.  Where  a  witness  attended  on  a  subpoena  before  a  referee,  and  was  ex- 
amined, his  examination  closed,  and  the  hearing  adjourned.  On  the  adjourn- 
ment day,  the  witness  attended  without  any  subpoena,  but  at  the  request  of 
one  of  the  counsel  in  the  action,  to  be  further  examined ;  held,  a  voluntary  at- 
tendance, and  that  he  was  not  privileged  from  arrest  (Hardenhrool^s  cam^  8  Abb. 
416).  A  person  brought  into  this  State  as  a  fugitive  from  justice,  is  liable  to 
arrest  ( WiUiams  v.  Bacon,  10  Wend.  5^*6).  A  person  under  arrest  on  a  justice's 
warrant,  is  privileged  (Late  v.  Humphreys,  9  Wend.  204).    A  person  acquitted 
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of  a  criminal  chaige,  has  a  reasonable  time  to  reach  home  before  he  can  be  ar- 
rested in  a  ciyil  action  {Lucas  y.  AUfee,  1  Den.  666).  As  to  the  privileges  of  at- 
torneys and  counsel,  while  attending  court,  see  4  Wend.  204 ;  1  Mi  32 ;  5  ui  90 ; 
4  Hill,  59 ;  18  Johns.  62.  As  to  the  privilege  of  an  insane  person,  see  post^  in 
note  to  section  179.  A  sheriff  is  not  privileged  from  arrest  {IliU  v.  LoU^  10 
How.  46). 

a.  The  arrest  on  an  order  of  arrest  of  a  person  while  temporarily  exempt 
from  arrest,  is  not  a  ground  for  vacatingthe  order  of  arrest,  but  only  for  dis- 
charging the  defendant  out  of  custody  ^art  y.  Kennedy,  15  Abb.  290 ;  14  Abb. 
432;  23  How.  417). 

■ 

b.  Non-lmpiiBonment  act — ^A  warrant  may  now  be  issued  under  the  act 
abolishing  imprisonment  for  debt,  in  all  the  cases  prescribed  by  that  act  (Oreff- 
ory  v.  Werner,  1  Code  Rep.  N.  S.  210 ;  and  see  Gormn  v.  Freekind,  6  How.  241 ; 
2  Selden,  560 ;  Latham  v.  Westervelty  28  Barb-  256 ;  Krauth  v.  Vial,  10  Abb.  139). 
An  assignee  of  a  Judgment  recovered  against  a  debtor  for  frtiud  and  false  mis- 
representations, may  institute  proceedings  under  the  act  of  1831  for  the  arrest 
and  imprisonment  of  such  debtor  (King  v.  Kirby,  28  Barb.  49). 

c.  Ne  exeat— The  superior  court  of  the  City  of  New  York  hold  that  this 
writ  is  abolished  by  the  Code  [Johnston  v.  JohnsUm,  16  Abb.  43 ;  25  How.  181). 
The  supreme  court  hold  that  it  is  not  abolished  (Forrest  v.  Forrest,  5  How. 
125 ;  10  Barb.  48 ;  BushneU  v.  BttshneU,  7  How.  893 ;  15  Barb.  899;  Rogers  v. 
Micftigan,  cfec,  R.  R.  Co,,  28  Barb.  539 ;  Qlenton  y.  Clover,  10  Abb.  422 ;  AlnnUe 
y.  Neville,  22  How.  500).  It  is  as  much  a  writ  of  right  as  any  other  process 
lOibert  v.  CoU,  Hopk.  496 ;  MitcheU  v.  Buwh,  %  Paige,  606).  It  may  be  applied 
ror  at  any  stage  of  the  action,  e.  g.,  pending  an  appeal  (Dunham  v.  Jackson,  1 
Paige,  629) ;  before  decree  (Denton  v.  Denton,  1  Johns.  Ch.  441) ;  before  service 
of  the  summons  (BushneU  v.  BushneU,  15  Barb.  399 ;  7  How.  389),  Formerly 
it  issued  only  t^  enforce  equitable  demand  in  the  nature  of  debts  actually  due 
(Finrest  v.  Forresi,  supra) ;  and  would  not  be  granted  where  the  demand  was 
purely  legal,  nor  where  the  defendant  was  an  executor  or  administrator  not 
shown  to  have  assets  in  his  hands  (Smedbury  v.  Mark,  6  Johns.  Ch.  188) ;  nor 
where  the  amount  in  question  is  less  than  $100  (Palmer  v.  Doren,  2  Edw.  Ch. 
425) ;  nor  after  the  defendant  has  obtained  a  discharge  from  imprisonment 
(Ashworth  v.  WrigUy,  1  Paige,  301) ;  nor  where  the  defendant  could  be  or  had 
been  held  to  bail  at  law  (Pratt  v.  WeUs,  1  Barb.  425) ;  or  was  held  to  bail  for  the 
same  cause  in  another  court  (MiteheU  v.  Bunch,  2  Paige,  606);  nor  where  the 
defendant  could  not  be  arrested  under  tlie  act  for  imprisonment  for  debt  (Oka- 
son  v.  Biidy^  Clarke,  651),  unless  it  was  a  cause  of  equitable  cognizance  (Brown 
v.  Haff,  5  Paige,  285) ;  or  unless  it  was  to  prevent  a  failure  of  justice  (Porter  y. 
Spencer,  2  Johns.  Ch.  169).  It  may  issue  on  a  creditor's  bill  to  reach  equitable 
assets  (EUingwood  v.  Stevenson,  4  SandC  Ch.  366),  or  against  a  citizen  of  an- 
other State  or  country,  on  demands  arising  abroad  (Woodward  v.  SehatzeU,  3 
Johns.  Ch.  412 ;  Oibert  v.  CoU,  Hopk.  496 ;  MiicheU  y.  Bunch,  2  Paige,  606) ; 
or  against  a  foreign  administrator  or  executor  for  an  account  (McNamara  v. 
Dwyer,  7  Paige,  239) ;  against  a  married  woman  (NeviUe  v.  Neville,  22  How. 
600T;  but  not  against  a  non-resident  coming  into  the  State  as  a  witness  (Dixon 
v.  £Jly,  4  Edw.  Ch.  657 ;  MerriU  v.  George,  23  How.  331) ;  nor  on  a  demand 
against  a  vendor  for  specific  performance  (Oowdin  v.  Cram,  3  Edw.  Ch.  231), 
nor  on  a  demand  not  judicially  ascertained  on  a  penal  bond  by  a  surety  against 
his  principal  (Oibbs  v.  Mennard,  6  Paige,  258 ;  2  Edw.  Ch.  482). 

d.  To  entitle  a  party  to  this  writ,  his  demand  must  he  satisfactorily  ascer- 
tained, must  be  posiiiveHy  sworn  to,  except  the  amount,  which  may  be  on  belief. 
It  must  be  positively  sworn  that  the  defendant  threatens  or  purposes  to  leave 
the  State,  and  that  the  demand  will  thereby  be  lost  or  its  recovery  endan- 
gered. A  statement  of  the  fears  of  the  applicant  is  not  sufficient.  Facts  must 
be  stated  to  enable  the  court  to  judge  if  the  case  be  one  in  which  it  is  proper 
to  issue  the  writ  [Forrest  v.  Forrest,li  How.  125 ;  10  Barb.  48 :  BushneU  v.  Bu^ 
neU,  7  How.  389 ;  15  Barb.  399 ;  Thome  v.  Hulsey,  7  Johns.  Ch.  189 ;  and  see 
Ordronauz  v.  Helie,  2  Ch.  Sentinel,  69 ;  Denton  v.  Denton,  1  Johns.  Ch.  441 ; 
Mattocks  V.  Tremain,  3  Johns.  Ch.  75 ;  Woodward  v.  ScliatseU,  id.  412). 
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a.  Ajkj  justice  of  the  supremo  coort,  or  any  connty  jadge,  may  out  of  court 
allow  writs  of  ne  exeat  in  suits  and  proceedings  in  the  supreme  court,  accord- 
ing to  tlie  course  and  practice  of  such  court  in  such  cases,  and  under  such  reg- 
olstionB  as  shall  be  provided  by  law,  or  by  the  rales  and  regulations  of  such 
eoiirt  not  inconsistent  with  law  (Laws  1847,  ch.  470,  §  13).  It  is  not  neces- 
Ban%  although  it  is  usual,  that  a  ne  exeat  should  be  by  writ :  it  may  be  by  order 
enforced  by  attachment  for  contempt  The  granting  of  this  writ  is  entirely  in 
the  discretion  of  the  court,  and  is  granted  with  much  caution  (Pratt  t.  WdU.  1 
Barb.  425). 

b.  The  court  d^^ermines  the  amount  of  bail,  and  the  sheriff  must  take  a  bond 
for  that  sum  without  any  addition  (Oibert  v.  CoU,  Hopk.  496 ;  and  see  MeNarn' 
ara  v.  IhiryeTy  7  Paige,  239).  If  the  sheriff  refuses  bail,  the  court  will  take  se- 
curity and  exonerate  the  sheriff.  Time  may  be  given  the  sheriff  to  produce 
the  defendant,  or  to  collect  on  the  bail  bond  from  the  sureties  (Brayton  v. 
Smith,  6  Paige,  489).  Sureties  may,  by  statute,  surrender  their  principal  (Re 
Wolfe,  3  N.  Y.  Leffal  Obs.  383) ;  and  may  arrest  him  wherever  they  can.  (Id.) 
BemUe,  leave  should  be  obtained  to  put  the  bond  in  suit,  but  the  objection  that 
BO  leave  to  sue  was  obtamed  may  be  waived  (Harris  v.  Hardy,  3  H&l,  893).  As 
to  bail  on  m  exeat,  see  laws  1854,  p.  251 ;  and  1  Barb.  Ch.  Pr.  647. 

e.  It  is  of  course  to  dischare^  a  ne  exeat  on  defendant's  giving  security  {Mo- 
Namara  v.  Dwyer,  7  Paige,  239 ;  MUehea  v.  Bunch,  2  id.  606). 

d.  The  defendant  may  move  to  discharge  the  writ  without  security  at  any 
time  before  giving  security,  and  he  may,  by  leave  of  the  court,  give  security 
without  prejudice  to  his  nght  so  to  move  (Jemp  v.  HiU,  7  Paige,  95).  But  he 
cannot  move  while  he  is  in  contempt  for  disobeying  an  injunction  {Evans  v. 
Van  Hall,  Clarke,  22).  On  motion  to  discharge,  defendant  may  deny  or  ex 
plain  the  affidavits  on  which  the  writ  issued  {Cowdin  v.  Cram,  3  lijaw.  Ch 
231),  and  may  read  his  answer  in  the  action  {Chbert  v.  (Mt,  Hopk.  496 ;  Thome 
y.  Halsey,  7  Johns.  Ch.  189). 

§  179.  [154.]  (Am'd  1849,  1851,  1863.)  Arrest  in  what  earn. 
The  defendant  raay  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  damages,  on  a  canse  of 
action  not  arising  out  of  contract,  where  the  defendant  is  not  a 
resident  of  the  State,  or  is  about  to  remove  therefrom,  or  where 
the  action  is  for  an  injury  to  person  or  character,  or  for  injuring 
or  for  wrongfully  taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  embezzled  or  fraud- 
ulently misapplied,  by  a  public  officer  or  by  an  attorney, 
solicitor,  or  counsellor,  or  by  an  officer  or  agent  of  a  corpora- 
tion, or  banking  association,  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity,  or  for  any  misconduct  or  neglect  in  office 
or  in  a  professional  employment. 

3.  In  au  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  where  the  property  or  any  part  thereof 
lias  been  concealed,  removed  or  disposed  of  so  that  it  cannot 
be  found  or  taken  by  the  sheriff,  and  with  the  intent  that  it 
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Bhould  not  be  so  foand,  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  con- 
tracting tlie  debt  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  property 
for  the  taking,  detention,  or  conversion  of  which  the  action  is 
brought,  or  when  the  action  is  brought  to  recover  damages  for 
fraud  or  deceit. 

6.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  a 
willful  injury  to  person,  character,  or  property. 

Ifote  to  9ubd.  1. 

a.  An  action  for  erim,  am.  is  an  ^  injury  to  the  person/'  within  this  subdi- 
vision (DdamoUer  v.  Rustel,  2  Code  Rep.  147 :  4  How.  234 ;  Straus  v.  Schtoar^- 
waeiden,  4  Bosw.  627);  and  so  is  an  action  for  seduction  {Tayhr  v.  Jiorth^  3  Code 
Rep.  9).  An  appUcation  for  a  diyorce  on  the  ground  of  adultery  is  not,  but 
an  application  for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman 
treatment  is  {JPIfUosh  y.  itIrUosky  12  How.  289). 

b,  A  complaint  by  a  moneyed  corporation,  which  shows  that  the  defendant 
was  employed  by  plaintiffs  as  their  officer  or  a^ent ;  that  in  that  fiduciary  ca-' 
pacity  he  had  access  to  the  papers  of  the  plamtiffs ;  that  by  means  thereof 
he  abstracted  from  the  possession  of  the  plaintiffs  certificate  of  tJuires  in  the 
stock  of  piaintiffs'  company^  which  shares  were  owned  by  plaintiffs^  and  that  he 
sold  the  same  and  eml)ezzled  the  proceeds, — states  a  cause  of  action  upon 
which  defendant  may  be  arrested.  A  complaint  which  shows  that  under 
like  circumstances  defendant  abstracted  from  the  possession  of  the  plaintiff^ 
certificates  of  shares  in  the  stock  of  pUiintiffs^  company ^  whicJi  certificates  were  de- 
posited by  the  owners  of  them  with  the  eompfinyfor  safe  keeping^  and  sold  the  same 
&C.,  also  states  a  cause  of  action  upon  which  defendant  may  be  arrested  (North, 
liailway  Co,  Y.  Carpentier^  4  Abb.  47). 

<5.  In  an  action  against  an  innkeeper  to  recover  the  vaiue  of  goods  of  a 
guest  fost  in  his  house,  the  defendant  is  not  liable  to  arrest  (People  v.  Witletty 
26  Barb.  78 ;  6  Abb.  37 ;  15  How.  210).  Unless  he  be  a  non-resident  or  about  to 
remove  froaa  the  State.  (Id.) 

d.  SemblCy  an  action  for  a  false  warranty  is  an  action  *^  arising  on  contract" 
(Fowler  V.  Abrams,  3  B.  D.  Smith,  13). 

6.  A  defendant  may  bo  arrested  for  the  unlawful  conversion  of  property 
in  a  foreign  country;  where  the  property  is  brought  into  this  State  (Bla- 
son  v.  Bruno,  21  How.  112 ;  and  see  Nern  lU'way  v.  Oarpentier,  18  How.  222 ; 
3  Abb.  259). 

/.  An  order  for  arrest  should  not  be  granted  in  actions  for  assault,  libel  or 
slander  unless  irns  defendant  is  a  non-resident  or  transient  person,  unless  in 
extreme  cases  (Per  Dalv^,  F.  J.,  Davis  v.  Scott,  15  Abb.  127).  Before  the  code  to 
hold  a  defendant  to  ball  where  an  order  was  necessary,  something  more  had 
to  be  stated  than  a  cause  of  action  (Brooks  v.  McLeUan,  1  Barb.  627).  SeirMe,  it 
is  otherwise  now  (Baker  v.  Swackhamer,  5  How.  251 ;  Straits  v.  Schtoarzwaet- 
den,  4  Bosw.  627). 

g.  Resident — ^In  Burrell's  Law  Dictionary,  Resident  is  defined,  "  One  who 
has  a  seat  or  settlement  in  a  place ;  one  who  dwells,  abides  or  lies  in  a  place. 
An  mhabitant  (20  Johns.  208 ;  8  Wend.  184, 140) ;  one  who  resides  or  dwella 
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in  a  place  for  some  time  (Webstery^  In  HooseteU  y,  KeUogg  {20  Johns.  210), 
Woodworth,  J^  says,  A  person  resident  is  defined  to  be  "  one  dwelling  or 
liaving  his  abode  in  any  place  "  an  inhabitant,  "  one  that  resides  in  a  place." 
In  the  matter  of  FUzgerM  (2  Gaines,  817),  it  was  decided  that  a  person  that 
came  into  this  State  on  a  commercial  adventure,  without  any  intent  of  settling 
here,  was  not  a  resident  within  the  meaning  of  the  act  for  relief  against  ab- 
sconding debtors.  In  the  matter  of  Thompson  (1  Wend.  43),  the  court  held, 
in  respect  to  an  absent  debtor,  that  residing  abroad,  engaged  in  business  for  a 
time,  whether  permanently  or  temporarily,  was  a  "  residing  out  of  the  State," 
within  the  meaning  of  the  statute.  In  The  matter  of  Wrigky^  4  Wend.  602 ;  8 
lb.  134),  it  was  held  that  a  person  remaining  temporarily  for  a  month  in  the 
cities  of  New  York  and  Brooklyn,  intending  to  commence  business  in  Canada, 
was  not  an  inhabitant  or  resiaent  within  the  meaning  of  the  insolvent  act  of 
1813.  Savage,  Ch.  J.,  in  that  case,  says  that  in  The  matter  of  Fitzgerald  (2 
Caines,  818),  it  was  held  that  a  resident  within  the  State  was  one  who  had  a 
residence  of  a  permanent  and  fixed  character,  not  one  who  had  a  mere  resi- 
dence of  a  temporary  nature.  In  Frost  v.  Briibin  (19  Wend.  11),  the  facts  were 
these :  A  resident  of  this  State  left  the  State  in  May,  1836,  and  went  to  Wisconsin, 
and  commenced  business  there  as  a  merchant,  with  intent  to  make  it  his  per- 
manent residence,  but  left  behind  his  wife  and  child  at  board  at  his  former  res- 
idence in  this  State.  In  March,  1837,  he  returned  to  his  former  residence  on  a 
visit,  and  remained  until  May,  when  he  was  arrested  and  held  to  bail.  And  it 
was  held  that  he  was  not  a  resident  of  this  State,  within  the  meaning  of  the 
act  abolishing  imprisonment  for  debt.  In  that  case.  Kelson,  Ch.  J.,  says,  "  There 
must  be  a  settled,  fixed  abode,  an  intention  to  remain  permanently,  at  least 
for  a  time,  for  business  or  other  purposes,  to  constitute  a  residence  within  the 
legal  meaning  of  that  term."  In  Thoriidike  v.  City  of  Boston,  (1  Met.  245^, 
Shaw,  Ch.  J.,  sajrs,  "  The  question  of  residence,  inhabitancy,  or  domicil,  al- 
though not  in  all  respects  precisely  the  same,  they  are  nearly  so,  and  depend 
much  on  the  same  evidence."  In  UadwdUader  v.  JSaweU  (3  Harrison's  Rep.  144), 
Dayton,  J.,  says,  "The  word  residence  (fixed  residence  I  mean)  is  generally 
used  as  a  tantamount  to  domicil,  though  I  am  not  prepared  to  say  whether 
they  are  or  are  not,  in  all  respects,  convertible  terms.  But  in  Crawford  v. 
WiUon  (4  Barb.  505),  it  was  held  that  the  words  legal  residence  and  domicil, 
are  convertible  terms. 

.  a.  A  person  who  had  formerly  been  a  resident  of  another  State  (Indiana), 
but  had  with  his  family  removed  so  this  State,  and  was  then  residing  with  a 
relative,  while  he  was  looking  out  for  an  opportunity  to  engage  in  business, 
and  whether  he  should  finally  settle  in  this  State,  was  undetermined :  held 
that  he  was  a  non-resident  of  this  State  {Burrows  v.  IfiUer,  4  How.  349). 

h-  A  person,  an  emigrant,  having  left  his  native  land  with  no  intention  to 
return,  and  who  is  living  in  this  State  without  any  determination  to  reside  else- 
where, is  a  resident  of  this  State  {Heidenbach  v.  tichland,  10  How.  477). 

e.  A  person  may  be  a  nan-rmdent  while  his  domicil  continues  with  in  the 
State.  Actual  non-residence,  without  regard  to  the  domicil  of  the  debtor,  is 
what  is  contemplated  by  the  statute.  A  debtor  detained  abroad  in  attendance 
to  business,  three  years  and  upwards,  though  keeping  up  a  house  in  New 
York,  as  he  had  done  for  many  years  before,  is  a  non-resident  {Haggwrt  v. 
Morgan,  4  Sand.  198 ;  1  Selden,  422 ;  see  Shedden  v.  Patrick^  28  £ng.  L.  and 
Eq.  R  64).  ^ 

d.  Where  the  defendant,  a  merchant  doing  business  at  Homellsville,  in  this 
State,  where  he  owned  real  estate,  and  where  he  and  his  family  resided  in 
September,  1854,  took  from  his  store  a  large  portion  of  the  goods  and  went  to 
Hudson,  Wisconsin,  with  the  intention  and  expectation  of  disposing  of  them 
more  readily,  for  cash  to  pay  his  debts,  and  if  the  trade  proved  to  be  good  to 
continue  his  trade  there  in  charge  of  a  derk,  and  to  return  himself  and  con- 
tinue his  business  in  this  State,  retaining  in  the  mean  time  his  store  and  busi- 
ness at  Homellsville  in  charge  of  a  clerk,  where  his  family  remained,  intend- 
ing, as  he  wTote  to  his  creditors,  to  return  in  the  spring  of  1855,  but  did  not 
actually  return  until  July,  1855,— held  that  defendant  was  a  resident  of  this 
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State  on  the  39th  of  June,  1855,  when  the  plainti^,  his  creditors,  issncd  an 
attachment  a^inst  his  property  at  Homellsyille.  He  was  only  temporarily 
absent  for  a  smgle  purpose,  which  from  its  nature  would  not  keep  him  away 
from  the  process  of  our  courts  (HurUnU  v.  Sedey^  11  How.  607 ;  2  Abb.  188). 

a.  A  person  who  carries  on  within  the  city  of  New  York,  a  re^lar  busi- 
ness, and  who  in  the  course  of  his  occupation,  spends  his  time  during  the 
regular  business  hours  of  the  business  days  of  the  week  in  the  cit^,  keeping 
his  bank  account  there,  and  there  in  ^ood  fiiith  conducting  tdl  his  business 
transactions,  is  not  a  non-resident  withm  the  meaning  of  the  attachment  laws ; 
although  his  family  reside  in  another  State,  and  he  himself  spends  his  Sun- 
days or  even  all  his  nights  with  them  (Towner  y.  Church,  2  Abb.  299).  That 
case  was  de<dded  at  a  general  term  of  the  supreme  court  in  the  first  district. 
The  superior  court  held  otherwise,  and  that  a  defendant  having  all  his  busi- 
ness property,  business  capital,  and  his  bank  account  in  New  York,  where  he 
was  engaged,  in  business,  and  where  he  spent  on  an  average  eight  hours  of 
every  business  day ;  but  for  reasons  of  convenience  and  economy  merely, 
maintained  his  family  in  New  Jersey,  and  spent  with  them  there  his  nights 
and  Sundays,  was  "  not  a  resident  of  ttie  State  of  New  York  "  (Barry  v.  Bock- 
awr,  6  Abb.  374 ;  and  to  the  like  effect,  Chairve  y.  WUeon,  1  Bbsw.  678 ;  8  Abb. 
78 ;  Ba/iike  v.  LatDren^,  17  How.  554 ;  Lee  v.  Stanley^  9  How.  272) ;  and  the  su- 
preme court  have  probably  modified  their  views  as  expressed  by  the  cases  of 
Hurlbut  v.  Seeley  and  loumer  y.  Church  (supra).  See  Oreaion  v.  Morgan  (8 
Abb.  64).  In  that  case  it  appeared  that  the  defendant  had  a  place  of  business 
in  New  York,  but  boarded  in  New  Jersey  and  had  a  place  of  business  there, 
and  had  stated  that  to  be  his  place  of  residence,  and  was  seldom  at  his  place 
of  business  in  New  York :  held,  that  he  was  a  resident  of  New  Jersey. 

h.  Residence  is  the  place  of  a  man's  fixed  habitation  ;  where  his  political 
rights  are  to  be  exercised,  and  where  he  is  liable  to  taxation  (Houghton  v.  AuU, 
16  How.  77).  Residence  depends  on  intention  (The  People  v.  PeraUa,  4  Cal. 
175 ;  VUher  v.  VUiher,  12  Barb.  640 ;  and  see  Sprague  v.  Houghton,  2  Scammon,, 
413 ;  Powers  v.  Bryant,  7  Porter  Ala.  R.  15 ;  Isham  v.  Gibbons,  1  Brad.  Sur. 
Rep.  70 ;  U.8.  v.  The  Pendope,  2  Peters,  450 ;  Hegeman  v.  JFbx,  31  Barb.  475 ; 
LarrenviUe  v.  Anderson,  17  Jurist,  511). 

c.  Enlistment  in  the  volunteer  army  of  the  United  States,  and  absence  from 
the  State  on  such  service,  do  not  render  a  debtor  a  non-resident  (I'iblntts  v. 
Toumeend,  15  Abb.  221). 

I^ote  to  8uM.  2. 

« 

d.  This  subdivision  is  controlled  by  subdivision  5 ;  and  therefore  in  an  action 
by  a  male  against  a  female  for  breach  of  promise  to  marry,  the  defendant  can- 
not be  arrested  (Seifke  v.  Tiippy,  8  Code  Rep.  23).  The  construction  of  this 
subdivision  is,  that  a  defendant  may  be  arrested  in  an  action  for  money  received 
where  he  is  a  factor,  attorney,  acent,  &c.,  or  other  person  in  a  fiduciary  capaci- 
ty, and  that  the  same  designated  persons  may  be  arrested  for  property  embez- 
zled or  fraudulently  misapplied  by  them.  There  are  two  cases  for  the  arrest, 
and  the  enumerated  persons  may  be  arrested  in  either  of  them.  In  one  class, 
the  order  of  arrest  may  be  made  upon/flM?to  which  may  be  entirely  independent 
of  the  cause  of  action,  which  are  to  be  stated  in  affidavits,  and  need  not  be  stated 
in  the  complaint,  and  where  the  arrest  may  take  place  after  the  cause  has 
actually  been  tried.  In  the  other  class,  where  a  defendant  is  sought  to  be  ar- 
rested as  an  agent  for  receiving  money,  the  gronnd  of  action  and  the  ground 
arrest  are  identical.  It  the  cause  of  action  is  shown  to  be  unfounded,  the  cause 
of  arrest  must  &il.  If  the  affidavits  destroy  the  allegation  of  a  fiduciary  char- 
acter, the  arrest  cannot  be  sustained ;  although  that  will  not  terminate  the  suit 
(RepuhHe  of  Mexico  v.  Arrangois,  11  How.  1—576). 

e.  For  damages  sustained  by  a  stockholder  from  fHudulent  acts  of  directors 
and  officers  of  a  company,  an  action  may  be  sustaiuied  by  the  stockholder 
against  the  officers  and  directors,  and  the  defendants  may  be  arrested  (Crook 
v.  Jeu)ett,  12  How.  19).  A  defendant  may  be  arrested  in  an  action  for  money 
received,  or  property  embezzled  or  fraudulently  misapplied  as  an  agent  of  the 
plainti^,  or  while  he  was  acting  for  the  plaintiffs  in  a  fiduciary  capacity,  such 
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as  a  pedlcr  of  goods  for  the  plaintiffs.  It  is  immaterial  whetLer  the  fvta 
authorizing  the  arrest  are  or  are  not  inserted  in  the  complaint,  or  whether  the 
action  is  brought  on  the  contract  for  not  accounting  for  and  paying  oyer  the 
goods  and  money  to  the  plainiiifs,  or  in  tort  for  the  canwnion  of  the  goods 
and  money  (Bidder  y.  WhiOack,  12  How.  209). 

c.  One  who  receiyes  money  from  another  to  pay  directly  to  a  third  party, 
and  omits  to  do  so,  may  be  arrested,  as  well  because  he  receiyed  the  money  as 
agent,  as  because  of  his  fiduciary  character  {Burhana  y.  Case$fy  4  Sand.  707). 
Where  the  defendant  received  as  agent  or  attorney  of  plaintiff  a  specific  sum 
for  a  specific  purpose,  and  while  the  money  was  in  defendant's  hands,  not  ap- 
plied to  such  purpose,  the  plaintiff  demanded  its  return  to  him,  defendant  re- 
fused to  return  it,  in  the  bona  fide  but  erroneous  belief  that  he  could  not,  in  Jus- 
tice to  a  third  person  do  so, — ^hcld  he  was  liable  to  arrest  {Sc/iadle  y.  Ghaae^ 
16  How.  414) ;  and  see  HaU  y.  McMnhon,  10  Abb.  819). 

d.  A  fiEictor  who  receives  money  to  be  invested  in  goods,  with  the  condition 
that  it  shall  not  be  employed  for  any  other  purpose,  acts  in  a  ^*  fiduciary  capa- 
city "  {Noble  v.  Preacot,  4  E.  D.  Smith,  189 ;  Dubois  v.  Thompson,  25  How.  417). 
An  agent  employed  to  collect  moneys  for  his  principal,  is  liable  to  arrest 
where  he  appropriates  such  moneys  to  his  own  use.  In  such  a  case,  the  agent 
assumes  a  special  trust,  and  acts  in  a  '^fiduciary  capacity  "  (Stoll  v.  King,  8 
How.  298 ;  Shadder  v.  Shields,  17  How.  420 ;  OsteU  v.  Brougli,  24  How.  274). 
Where  defendant  contracted  with  plaintiffs  in  writing,  to  receive  a  lot  of  fruit 
trees  from  them,  to  be  delivered  to  different  purchasers  thereof  from  the  plain- 
tiffs, and  the  defendant  was  to  and  did  receive  payment  therefore  on  delivery, 
and  afterwards  alle;^ed  that  he  lost  the  money  by  theft  or  accident,  held  he 
was  an  agent  in  a  fiduciary  capacity,  and  was  liable  to  arrest  on  the  plaintiff's 
Allegation  that  he  embezzled  the  money,  and  that  it  was  not  proper  on  a  mo- 
tion to  vacate  the  order  of  arrest  to  try  whether  he  embezzled  or  lost  the 
money  (Ftvst  v.  M^Carger^  14  How.  181.) 

e.  An  auctioneer  who  receives  goods  for  sale  under  an  agreement  that  he  is 
to  receive  all  over  a  certain  amount  of  the  proceeds  for  his  compensation,  is 
liable  to  be  arrested  for  a  failure  to  pay  on  demand  the  amount  of  the  proceeds 
(Bolbrook  v.  Homer,  1  Code  Rep.  N.  S.  406;  .6  How.  86;  Barret  v.  Grade,  84 
Barb.  20). 

/.  In  Goodrich  v.  Dunbar  (17  Barb.  644),  the  defendant  was  consignee  and 
agent  at  San  Francisco  of  a  ship  owned  by  the  plaintiffs.  His  duties  were  to 
take  a  general  charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her, 
and  pay  the  expenses  of  the  sale,  and  then  to  account  to  the  plaintiffs,  as  their 
debtor,  for  tlie  balance  he  might  owe  them,  after  deducting  all  payments 
previously  made  by  him,  and  the  balance  due  him  from  the  plaintiffs  on  a  for- 
mer account ;  the  supreme  court  held  the  defendant  was  not  liable  to  arrest  as 
a  factor,  ageat,  or  broker,  or  as  having  received  the  plaintiff's  money  in  a  fidu- 
ciary capacity. 

a.  A  merchant  who  received  goods  upon  consignment,  upon  condition  that 
he  would  advance  to  the  consignor  a  certain  amount  in  cash,  and  then  consign 
the  goods,  with  the  bills  of  lading  and  invoices,  to  responsible  parties  in  Eu- 
rope, for  sale  and  returns,  guaranteeing  the  faithful  disposition  of  the  property 
and  returns  of  accounts  of  sales,  together  with  whatever  balance  there  might 
be  over  and  above  the  advances  made,  the  consignor  holding  himself  respon- 
sible to  the  consignee  for  any  deficiency, — ^held,  that  on  a  deficiency  of  the 
amoimt  of  goods  returned  on  sales  by  the  parties  in  Europe,  for  which  tlie 
consignee  was  liable  on  his  guarantee,  and  the  consignor  on  his  promise  to  the 
consignee,  the  consignee  did  not  act  in  ekfldudaTy  capacity  where  he  had  re- 
ceived the  amount  of  the  deficiency  from  tlie  consignor,  and  had  not  paid 
over  the  same  to  the  parties  in  Europe,  for  which  they  sought  to  hold  him  to 
bail  {Angiu  v.  Dunaeombe,  8  How.  14). 

h.  An  attorney  sued  for  not  paying  over  money  collected  for  his  client,  is  li- 
able to  imprisonment,  such  suit  being  an  action  for  misconduct  in  a  professional 
employment  {Stage  v.  StecenSy  1  Demo,  267).  Where  an  attorney  residing  and 
practicing  in  another  State,  receives  money  upon  demands  left  with  him  for 
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collection  in  that  State,  which  he  omits  or  refoses  to  pay  over,  he  is  liable  to 

arrest  here,  in  an  action  brought  to  recover  such  money  (Totes  y.  Blodgett^  8 

How.  278).    In  sach  a  case  the  money  is  received  by  the  defendant  as  an  at- 

^  tomey,  in  the  course  of  his  employment  as  such.     The  action  was  founded, 

"  not  so  much  upon  a  breach  of  contract  as  the  violation  of  professional  duty. 

a.  Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent,  and  the 
defendant  was  to  render  an  account  and  pay  over  the  proceeds  weekly,  on  the 
defendant's  failure  to  pay  over  such  proceeds,  he  became  liable  to  be  arrested 
in  an  action  to  recover  Uie  amount  of  such  proceeds  (Turner  v.  Thompson^  2 
Abb.  444 ;  and  see  Solaman  v.  Waas,  2  Hilton,  188 ;  BarreU  v.  Grades  84  Barb. 
20). 

b.  The  defendant,  a  banker,  the  plaintiffs  in  November  1855  employed  him, 
to  act  as  their  banker,  receive  their  deposits,  collect  their  bills,  and  credit  them 
the  amount,  allowing  him  to  use  the  money,  he  agreeing  to  pay  interest  there- 
on, and  also  to  pay  the  plaintiffs*  drafts.  While  this  arrangement  continued 
in  force,  and  on  18th  August,  1857,  plaintiffs  remitted  to  defendant  a  draft  for 
$4,000,  payable  25 th,  to  be  collected  and  placed  to  plaintiffs*  credit.  Defend- 
ant received  the  draft  on  the  17th  and  collected  it  on  the  25thi  On  the  24th, 
defendant  knew  he  was  insolvent,  and  on  the  25th  suspended.  On  motion  to 
discharge  an  order  for  the  defendant's  arrest,  it  was  held  he  did  not  receive 
the  money  in  a  "  fiduciary  capacitv,"  nor  did  he  "  wrongfully  "  convert  tlie 
money ;  nor  was  he  guilty  of  any  fraud ;  nor  of  any  fraud  in  incurring  the  ob- 
ligation to  pay  the  $4,000  so  collected  {Bcunng  v.  Thoynpaorij  15  How.  97). 

c.  Where  an  agent  is  liable  to  his  principal  in  a  fiduciary  capacity,  for  mo- 
neys of  the  principal  received  by  him,  and  the  principal  settles  with  him  by 

f  taking  his  note,  payable  infuturOy  the  principal  s  claim  which  was  in  its  na- 
^  ture  for  a  wrong,  is  not  thereby  changed  into  a  debt  {SfUpman  v.  Shafer,  14 
Abb.  449 ;  PeitengeU,  v.  Mather,  12  Abb.  436 ;  see,  however,  contra,  AJUance  Ins, 
Co.  V.  Cleveland,  14  How.  408 ;  and  past,  p.  873,  a), 

d.  As  to  who  are  public  officers,  see  1  R  S.  85.  An  attorney  is  not  (9  Wend. 
603 ;  but  see  Sta{^e  v.  Stecena,  1  Denio,  2G7). 

Note  to  stibd.  8. 

e.  Before  the  amendment  of  1851,  it  was  held  (Van  Neate  v.  Gonover,  5  How. 
148)  that  in  an  action  to  recover  personal  property,  the  defendant  was  liable 
to  arrest  if  the  property  had  been  removed,  however  innocently,  so  that  it 
could  not  be  found  by  the  sheriff.  In  Roberts  v.  BfindaU  (id.  827 ;  8  Code  Rep. 
190),  it  was  held  otherwise,  and  that  to  warrant  the  arrest,  the  removal  must 
be  with  an  intent  that  the  goods  should  not  be  found.  The  amendment  has 
always  been  regarded  as  a  legislative  overruling  of  Van  Neste  v.  Conover, 
and  adoption  of  the  ruling  in  Moberts  v.  BandaU  (rike  v.  Lent,  4  Sand.  650). 

/.  To  entitle  a  plaintiff  to  an  order  of  arrest  under  this  subdivision,  it  must 
be  true  as  a  present  fact  that  the  property  claimed  is  detained  by  the  defendant 
at  the  time  the  suit  is  commenced,  or  at  all  events  when  the  action  is  moved 
by  the  plaintiffs,  or  other  assertion  of  tlieir  cltdm  to  the  property  is  made  (Bei- 
mer  v.  Iilagel,  1  E.  D.  Smith,  258 ;  1  Code  Rep.  N.  S.  219 ;  Memck  v.  Suydam, 
id.  212 ;  Pike  v.  Lent,  supra).  And,  therefore,  if  it  appear  that  the  defendant 
had  disposed  of  the  property  claimed,  in  the  usual  course  of  his  business,  ants 
litem  motam,  and  without  any  intent  to  prevent  the  taking  thereof  by  the  sher- 
iff, the  plaintiff  is  not  entitled  to  an  order  of  arrest.    (Id.) 

g.  To  authorize  an  order  of  arrest  under  this  subdivision,  it  must  appear  by 
the  affidavits  on  which  it  is  sought  to  be  obtained,  that  the  property  has  been 
removed  after  suit  brought,  witn  intent  to  prevent  its  being  taken  or  found 
hv  the  sheriff,  or  with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof;  or 
if  the  disposition  or  removal  took  place  before  suit  brought,  it  must  appear 
to  have  been  done  with  intent  to  render  ineffectual  the  proceeding  in  a  suit 
which  the  defendant  knew  or  had  reason  to  apprehend  the  plaintiff  intended 
to  bring  to  recover  possession  of  the  property.    In  the  ordinary  case  for  con- 
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yerting  property,  or  detaining  it  in  hostility  to  the  claim  of  the  true  owner 
the  order  to  arrest  must  be  under  the  1st  subdivision  of  this  section,  which  is 
satisfied  with  bail  that  the  defendant  shall  render  himself  amenable  to  the 
procesaand  judgment  of  the  court;  whereas  an  arrest  under  subdivision  3 
can  be  superseded  only  by  an  undertaking  to  pay  any  Judgment  that  may  be 
recovered  (Boberts  v.  RindaU^  8  Sand.  710). 

a.  The  plaintiff  has  his  election  to  proceed  (|  206)  to  recover  possession  of 
property,  or  to  recover  damages  for  the  takmg  or  detention ;  and  having 
made  his  election,  he  must  abide  by  it  He  cannot  have  the  defendant  ar- 
rested and  have  a  deliverv  of  the  property  too,  pending  the  litigation  (Ghap- 
peU  V.  Skinner^  6  How.  888).  The  plaintiff  may  pursue  the  proceedings  pointed 
out  in  chapter  2,  title  7 ;  and  if  the  property  cannot  be  found,  and  the  case  is 
within  this  subdivision,  have  the  defendant  arrested :  but  in  that  case  he 
cannot  afterwards  obtain  the  possession  of  the  property  pending  the  action. 
(Id.) 

h.  An  order  of  arrest  obtained  under  this  subdivision  cannot  be  sustained 
where  the  complaint  alleges  as  a  cause  of  action  the  wron^ftd  conversion  of 
a  horse,  and  demands  iu<^ment  for  damages.  Such  an  action  is  for  damages^ 
— ^not  to  recover  spednc  property  {Seymour  v.  Van  Curen,  18  How.  94). 

NaUtombd.  4. 

e.  The  "  obligation  "  referred  to  in  this  subdivision  means  an  obligation  o^ 
such  a  character  that  an  action  might  be  brought  on  it,  even  if  unaccompanied 
by  fhiud  in  incurring  it  (MeGovern  v.  P^ne,  32  Barb.  83 ;  disapprovmg  of 
GrandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48,  which  held  that  "  obligation  ** 
meant  "  legal  liability  "). 

d  It  is  not  necessary  that  the  papers  presented  as  the  basb  of  an  applica* 
tion  for  an  order  of  arrest  on  the  ground  of  fraud,  should  make  out  every 
fiict  entering  into  the  fraud,  by  evidence  whio.h  would  be  competent  to  cs* 
tablish  it  on  a  txSsXiCrandaUy,  Bryan^  5  Abb.  162;  15  How.  48;  and  see 
BMina  v.  Beithd,  20  How.  366). 

e.  What  is  a  disposal  of  property  with  intent  to  deftaud  creditors  ?  (McButt 
y.  Birxh,  4  Abb.  441,  and  poti,  p.  873,  e). 

/.  The  law  does  not,  in  ordinary  cases,  impose  upon  a  purchaser  the  duty  of 
disclosing  to  the  seller,  at  or  before  the  sale,  the  state  of  his  pecuniary  circum- 
stances, however  desperate  they  may  be,  and  be  known  by  him  to  be.  This 
general  principle  is  applicable,  notwithstanding  there  has  been  a  long  course 
of  dealing  between  the  parties,  in  the  coarse  of  which  credit  has  been  given  to 
the  purchaser,  and  he  has  punctually  performed  his  engagements,  and  his  in- 
solvency has  occurred  during  those  dealings ;  no  relation  of  trust  or  confidence 
is  thereby  created  which  would  entitle  the  seller  to  expect  of  the  purchaser  or 
require  of  the  purchaser  as  a  lejral  duty,  to  communicate  to  the  seller,  infor- 
mation of  his  inability  to  pay  all  his  debts,  while  he  continues  his  business  and 
the  management  of  his  afiairs.  Therefore,  although  a  purchaser  at  the  time 
of  makine  an  additional  purchase  from  persons  with  whom  he  has  been  in  the 
habit  of  dealing,  is  insolvent,  and  he  well  knows  his  insolvency,  and  inten- 
tionally conceals  it  from  the  vendors  by  simply  withholding  his  knowledge  on 
the  subject,  without  otherwise  saying  or  doing  anything  to  mislead,  and  he 
still  retains  the  possession  of  property,  and  is  pursuing  his  business  as' 
before,  he  is  not  thereby  guilty  of  a  fraua  entitling  the  vendor  to  avoid  the 
sale.  But  if  the  purchaser,  at  the  time  of  making  a  new  purchase,  is  not  only 
insolvent,  and  knows  himself  to  be  so,  but  has  performed  an  open  and  notori- 
ous act  of  insolvency,  by  breaking  up  his  business,  and  assigning  his  property 
for  the  benefit  of  his  creditors,  it  is  his  duty,  arising  out  of  his  previous  deal- 
ings with  the  vendors,  to  communicate  that  fact  to  them  before  the  sale ;  and 
the  violation  of  that  duty  amounts  to  a  fraud  IMiichei  v.  Warden,  20  Barb.  253 ; 
MaU  V.  Naylor,  6  Duer,  74 ;  18  N.  Y.  589 ;  Mi/rriean  v.  Gardner,  7  Abb.  425  ^ 
adigman  v^  KaUeman,  8  CaL  215). 
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a.  Where  the  defendant,  knowing  hunself  to  be  insolyent,  applied  to  pnr- 
chaae  goods  from  the  plaintiff,  and  assared  Idm  that  lie,  the  defendant,  ^  was 
good  and  able  to  pay  all  that  he  should  contract  to  pay ;"  and  the  plaintiff, 
relyinff  on  his  representation,  made  the  sale  desirod,— 4ield  that  the  debt  was 
fraudulently  contracted,  and  the  defimdant  liable  to  arrest  (Freeman  r.  LShnd. 
2  Abb.  479). 

b.  Where  the  ground  of  arrest  is  misrepresentation  as  to  the  defendant's 
circumstances,  M  must  be  shown  that  the  defendant  knew  that  the  representa> 
tions  were  false ;  for  if  he  believed  them  true  at  the  time  he  made  them,  he 
was  not  guilty  of  any  firaud,  however  false  the  representations  may  have  been 
in  fact  {Oafney  y.  Burton,  12  How.  616 ;  BirekeU  y.  Stratu,  8  Abb.  68 ;  28 
Barb.  298). 

e.  The  defendant  obtained  credit  upon  these  representations :  "  I  am  per- 
fectly good  and  responsible  for  all  the  goods  I  may  purchase.  I  own  in  Jersey 
City  the  house  and  lots  in  which  I  am  living,  which  I  value  at  between  five 
and  six  thousand  dollars ;  and  I  consider  this  good  and  sufficient  for  any  goods 
I  may  buy;  I  also  own  real  estate  in  Williamsburgh,  and  I  have  other  pro- 
perty.'* The  question  was,  whether  this  representation  was  false,  and  known 
by  him  to  be  so,  when  he  made  it  The  defendant,  without  any  change  hay- 
ing taken  place  in  his  circumstances  in  the  meantime,  about  a  monm  after 
such  representations,  made  an  assignment  of  all  his  property  for  the  benefit 
of  creditors;  which  assignment  disclosed  about  double  the  amount  of  in- 
debtedness to  the  amount  of  property  assigned, — ^held,  that  this  exhibit  of  the 
defendant's  affftirs  implied  upon  its  fiice,  that  the  representations  made  by  him 
were  clearly  false,  and  must  nave  been  known  by  him  to  have  been  8o  {Seudder 
y.  Bamee,  16  How.  634 ;  and  see  WUmerding  v.  Aiooney^  11  Abb.  288). 

d,  A  purchaser  who  obtains  credit  by  a  false  representation,  must  be  held 
to  intend  the  legitimate  consequences  of  his  act  u  he  obtains  credit  by  repre- 
sentations fidse  in  &ct,  and  which  he  knew  to  be  fiilse  when  he  made  tiiem,  it 
will  not  do  for  him  to  say  he  did  not  mean  to  defraud  the  plainti^  at  the  time 
([VhUcomb  V.  Solaman,  16  How.  688). 

e.  Where  a  person  actually  insolvent,  purchases  goods  on  credit,  upon  his 
representations  of  solvency,  yet  he  is  not  liable  to  arrest  in  an  action  to  re- 
cover^e  price  of  such  goods,  if  at  the  time  of  making  the  representations 
hs  believed  them  to  be  true  (BereheU  v.  Strauee,  8  Abb.  68 ;  28  Barb.  298). 
Where  the  question  is  whether  the  vendee  procured  the  sale  of  Uiem  througu 
fhiud,  evidence  is  admissable  of  purchases  made  by  him  at  or  about  the  same 
time,  involving  similar  frauds  (BaU  v.  Naylor,  18  X  T.  688).  And  evidence 
is  admissable  of  contemporaneous  sales  procured  by  affinnative  representa- 
tions of  the  purchaser's  insolvency,  though  the  issue  is  upon  an  alleged 
fraudulent  concealment  of  facts  material  to  his  credit  {Id,)  Otherwise,  of 
representations  which,  though  &lse,  were  not  firaudulent  as  statements  in  ro- 
spect  to  his  circumstances,  made  to  a  creditor  having  no  present  right  of  ac- 
tion, for  the  purpose  of  quieting  his  alarm  in  respect  to  his  security,  though 
accompanied  by  an  ofier  to  return  goods  previously  purchased,  and  tiie  cred- 
itor declining  such  offer  in  consequence  of  such  representations.  (i(2.) 

/.  The  mere  omission  of  a  purchaser  of  goods,  to  disclose  his  insolvency  to 
the  vendor,  is  not  a  fhiud  for  which  the  sale  may  be  avoided  (Nkhok  v.  Pinr^er^ 
18  N.  Y.  296).  When  no  inquiries  are  made  of  the  vendee  on  the  subject  of 
his  pecuniary  condition,  and  he  makes  no  fidse  statement,  nor  resorts  to  any 
artifice  to  mislead  the  vendor,  it  is  not  in  general  fraudulent  in  him  to  remain 
sHcnt  as  to  his  pecuniary  condition,  (/d.)  An  honest,  though  abortive,  pur- 
pose to  continue  business  and  pay  for  the  goods,  is  consistent  with  the  vendee's 
knowledge  of  his  own  insolvency ;  and  the  purchase  is  not  firaudulent  when 
made  witii  such  intent,  though  founded  in  delusive  and  unreasonable  expecta- 
tions, {Id,)  Whether,  however,  the  failure  of  the  vendee  to  disclose  a  marked 
and  sudden  change  in  his  affedrs,  for  the  worse,  which  he  had  reason  to  sup- 
pose unknown  to  the  vendor,  may  not  be  a  fraudulent  concealment,  rendering 
the  sale  voidable,  query  f  {Id.) 

g,  L  loaned  G.  $1,000,  taking,  as  security,  his  note  and  eleven  receipts  signed 
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"br  G.'s  wife,  fbr  deym  consecutive  payments  of  15^.  each,  parable  to  her  by 
K.,  oat  of  her  separate  estate.  Before  the  first  of  these  installments  became 
due,  G.  forbade  K.  to  pay  the  amounts  to  1,  and  thereafter  himself  drew  them 
out  as  they  became  due.  In  an  action  by  I.  to  recover  of  G.  said  |1,000,  it  was 
held  that  G.  could  not  be  arrested :  he  had  not  removed  or  disposed  of  his 
property  to  definud  his  creditors,  nor  was  the  debt  fraudulently  contracted 
{imacB  V.  0<n'ham,  1  Hilton,  480). 

a.  In  an  action  fbi*  falsely  and  f^udulently  representing,  to  plaintiff,  the 
means  and  pecuniary  ability  of  a  third  person,  whereby  the  plaintiff  was  in- 
duced to  sell  and  deliver  to  the  latter  goods  on  credit,  and  was  damaged,  the 
defendant  cannot  be  held  to  bail  unless  it  be  shown  by  the  affidavits  on  which 
the  order  of  arrest  is  sought,  that  the  defendant  is  a  non-resident,  or  is  about 
to  depart  fh)m  this  State  (8mth  v.  Corbiere,  8  Bosw.  684). 

b.  The  liabilitjr  of  a  party  for  &lsely  and  fraudulently  representing  the 
means  and  pecuniarv  ability  of  a  third  person,  is  not  a  debt  fiuudulently  con- 
tracted, nor  an  "  obligation  "  firaudulently  incurred,  within  subdivision  4  of 
§  179  of  the  code.  (Id.) 

e.  Though  the  omission  of  a  purchaser  of  goods  on  credit  to  disclose  his  in- 
solvency is  not  necessarily  fhiuaulent,  yet  if  the  purchase  be  made  with  a  pre- 
conceived design  not  to  pay,  it  is  a  fraud  {Hmnequin  v.  Naplor,  24  N.  Y.  189  ; 
Nidu^Y.  MiehaeU,  28  N.  T.  264;  see  Sharp  v.  Jfaytn-  of  N.  Y.  40  Barb.  256). 

d  Where  a  defendant  borrowed  money  on  a  promise  to  apply  it  to  a  spedfio 
use  and  instead  of  so  applying  it,  applied  it  to  another  use,  held  that  he  was 
liable  to  arrest  for  fraud  in  contracting  the  debt  (Lovett  v.  Ifartiny  11  Abb. 
126). 

0,  A  fraud  committed  in  contracting  a  debt  for  the  sale  of  goods  to  recover 
which  debt  the  action  is  brought,  subiects  the  offender  to  an  arrest  for  the 
amount  of  the  debt,  whether  the  firaud  would  avoid  the  sale  or  not  {Wallace  v. 
Murphy,  22  How.  414).  Thus  where  defendant  purchased  goods  for  cash  and 
got  possession  of  them  before  pajrment  with  an  intent  to  put  them  out  of  the 
reach  of  the  vendor,  it  was  held  a  fraud  for  which  he  was  liable  to  arrest 
{id,  and  see  Harding  v.  Shanrum,  20  How.  25). 

/.  In  an  action  against  partners  to  reoover  a  debt  of  the  co-partnership, 
in  contracting  which  tome  of  the  partners  were  guilty  of  a  fraud,  all  the 
partners  are  hable  to  arrest  {Totonsend  v.  Bogart,  11  Abb.  855 ;  Ooman  v.  AUen^ 
21  How.  114:  and  see  Sharp  v.  Mayor  of  1^.  T.  40  Barb.  257 ;  Re  Lawrence,  23 
Law  Jour.  N.  S.  Ch.  79 ;  contra,  see  Hanour  Oo.y.  Sheldon^  9  Abb.  240 ;  Wet- 
more  V.  Eafle,  id.  58  note). 

ff.  Where  a  firm  of  which  M.  was  a  partner,  received  moneys  of  the  plain- 
tiff, from  his,  plaintiffs,  agent,  having  been  previously  requested  bv  plaintiff  to 
remit  the  same  to  him  when  received.  H.'s  firm,  after  receipt  of  the  money 
remitted  a  bill  of  exchange  for  the  amount,  drawn  on  a  branch  of  tlie  house, 
pajrable  at  sixtv  days  after  sight  The  bill  was  accepted  and  delivered  to 
plaintiff,  but  M.'s  firm  &iled  before  the  bill  matured,  and  the  bill  was  unpaid ; 
held,  in  an  action  against  the  firm  for  converting  the  moneys  so  received,  that 
M.  was  liable  to  arrest  (BuU  v.  MelHss,  9  Abb.  5^. 

A.  Although  a  principal  is  civilly  liable  for  the  fraud  of  his  agent,  he  is  not 
liable  to  arrest  therefore  unless  he  partic^ate  in  such  fraud,  or  knowingly 
ratify  it  (Clafiin  v.  Frank,  8  Abb.  412). 

£.  In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent  ought  to 
be  required  to  Justify  an  order  of  arrest  {Berchell  v.  Strattss,  28  Barb.  293 ;  3 
Abb.  53 ;  Ck^in  v.  Shrank,  8  Abb.  412). 

j.  Defendant  may  be  arrested  In  an  action  to  recover  possession  of  real 
estate  and  damages  for  the  unlawful  withholding  {MerrOt  v.  Carpenter,  80 
Barb.  61),  but  not  in  an  action  to  recover  possession  of  real  estate  only,  without 
any  claim  for  damages  for  withholding  tlie  possession  {Bruth  v.  MuUen,  12 
Abb.  242 ;  and  PuJ&rton  v.  Magerald,  10  flow.  89). 

k.  Neither  the  1st  section  of  the  act  to  abolish  imprisonment  for  debt,  nor 
the  4th  subdivision  of  §  179  of  the  Code,  apply  to  the  case  of  a  proceeding  to 
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set  Bside  an  assignment  of  personal  property  (jPhs^ett  y.  TaUnuxdgef  87  Barb. 
436 ;  14  Abb.  Iw).  The  acceptance  of  the  debtors'  draft  which  is  dbhonored 
does  not  prevent  the  creditor  proceeding  on  the  om;inal  transaction  and  ob- 
taining an  order  of  arrest  (Harding  y.  Smnrum^  20  £u>w.  2d). 

a.  Although  a  debt  was  fhindulently  contracted,  or  an  obligation  fraudu- 
lently incurred,  bjr  a  defendant,  yet,  if  subsequently  thereto  the  pl^tiff  with 
fViIl  knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters 
into  a  new  contract  with  the  defendant,  upon  different  terms  and  upon  addi- 
tional consideration, — ^in  an  action  upon  the  new  contract,  the  defendant  can- 
not be  held  to  bail,  merely  because  the  original  debt  or  obligation  was  fraudu- 
lently contracted  or  incurred.  In  such  a  case,  if  the  debt,  vxr  the  recoyery  of 
which  the  action  is  brought,  was  not  fraudulently  contracted,  the  defendant 
cannot  be  held  to  bail  (JUSrchanttf  Bk.  of  New  Eanm  y.  JhrigU^  13  How.  366 ; 
AJMance  Jns,  Co.  r.  OleawiUmd^  14  id.  408). 

h,  Recoyery  of  Judgment  in  another  State  for  goods  sold  is  no  bar  to  an  ac- 
tion for  deceit  in  procuring  the  credit  giyen  on  such  sale,  or  for  fraudulent 
representations  made  to  induce  the  yendor  to  sell  the  goods.  The  delkidant 
may  be  held  to  bail  in  such  a  case.  In  an  action  upon  such  a  Judgment  an 
order  of  arrest  may  be  made,  on  the  ground  that  the  defendant  was  guilty  of 
fraud  in  contracting  the  debt  or  incumng  the  obligation  for  which  the  action 
is  brought  ( Waruter  y.  De  Baum,  1  Code  Rep.  N.  8.  280 ;  1  E.  D.  Smith,  261 ; 
and  see  Arthurton  y.  2>aUWf  20  How.  311 ;  see  eontra,  Oi)odrieh  y.  Dunbar^  17 
Barb.  044 ;  MaUory  y.  Leadi,  23  How.  507).  The  issuing  of  an  extent,  does 
not  change  the  character  of  the  debt  (Fed  y.  EJUoUy  16  How.  485 ;  7  Abb. 
433 ;  28  Barb.  200).  Recoyery  of  a  Judgment  in  a  court  of  this  State,  merges 
the  original  causes  of  action  (McBuU  y.  Hirxh^  4  Abb.  441). 

See  note  to  subd.  2. 

Note  to  mbdmaion  5. 

6.  To  warrant  an  order  of  arrest  under  this  subdiyision,  the  dis- 
position must  be  with  an  actual,  not  a  cotuiruetice  intent  to  defraud 
(CaldtMirs  ease,  13  Abb.  405 ;  35  Barb.  444 ;  Padjie  MuL  Ins,  Go.  y.  Maehado, 
16  Abb.  451 ;  Spies  y.  Jod,  1  Duer,  669-;  Birchel  y.  StrauSy  8  Abb.  54 ;  Krauih 
y.  Vial,  10  Abb.  140 ;  and  the  action  must  be  one  for  the  recoyery  of  money 
(GaJdweWs  case,  18  Abb.  405 ;  85  Barb.  444).  What  is  a  fraudulent  disposition 
of  property  (see  PhilUps  y.  Benedict,  12  Abb.  355;  33  Barb.  655;  McBuU  y. 
Mirsch,  4  Abb.  441 ;  Hathom  y.  HaU,  4  Abb.  227 ;  Courter  y.  McNamara,  9 
How.  265;  Brodsky  y  Thnu,  25  How.  471 ;  16  Abb.  251). 

d.  An  order  of  arrest  on  the  ground  that  defendant  is  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors,  should  only  be  made  on  legal 
eyidence  tending  to  conyict  him  of  such  a  charge  {Gourter  y.  McHFamarat  9 
How.  255 ;  see  however  CrandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48). 

e.  A  disposition  of  property  in  a  foreign  country,  between  foreigners,  to 
defraud  creditors,  is  not  a  ground  of  arrest  in  this  State  (Bkuon  y  Bruno,  21 
How.  112 ;  12  Abb.  265 ;  33  Barb.  520). 

/.  In  an  action  against  husband  and  wife  for  a  tort  committed  by  the  wife, 
the  husband  may  be  arrested  (Solomon  y.  Waas,  2  Hilton,  179) ;  and  also  the 
wife  (Schaus  y.  httseher  26  How.  463 ;  Anon.  8  How.  134 ;  1  Duer,  613,  disap- 
proved.   See  however  Batwin  v.  KimmeU,  16  Abb.  353,  and  note). 

g.  In  an  action  against  a  female  she  cannot  be  held  to  bail,  on  the  ground 
that  she  frtiudulently  contracted  tlie  debt  on  which  the  action  is  brought 
(Wheeler  v.  Hartma,  4  Bosw.  684). 

h.  The  concealment,  removal,  and  disposal  of  a  piano,  by  a  female,  does  not 
Bubiect  her  to  be  held  to  bail.  A  female  can  be  arrested  only  for  wilfully  or 
maliciously  irjuring  property,  but  not  for  a  detention  or  conversion  of  it 
(Tracy  v.  Leland,  2  Sand.  729 ;  questioned,  Solomon  v.  Waas,  2  Hilton,  183). 

i.  Where  two  of  the  defendants,  with  the  aid  and  assistance  of  the  female 
defendant,  abstracted  certain  railway  shares,  with  coupons  attached,  belonging 
to  the  plaintifis,  and  converted  the  same  into  money,  and  tlien  escaped  &om 
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France  to  this  country  with  said  monej— held,  that  these  shares  and  coupons 
were  property,  and  converted  with  the  intent  to  deprive  the  plaintifb  01  the 
benefit  or  tiie  same  as  property,  and  was  an  ir^ury^  and  a  w&LfuL  ii^ry^  to  the 

groperty — the  stock  and  coupons  having  been  destroyed  as  such,  and  converted 
ito  money  (Northern  Baamty  v.  Garjmtier,  18  How.  222 ;  3  Abb.  259). 

a.  One  partner  cannot  have  an  order  of  arrest  against  his  co-partner  upon 
an  allegation  of  the  fraudulent  removal  of  the  partnership  property  (Gary  v. 
WUUafM,  1  Duer,  667). 

See  ante,  note  to  subd.  3. 

C^enerai  Mte, 

b.  The  causes  of  arrest  enumerated  in  subdivisions  1, 2  and  4,  must,  of  ne- 
cessity, exist  at  the  time  of  the  commencement  of  the  /iction.  Those  in  sub- 
division 5  may  exist  at  the  commencement  of  the  suit ;  but  if  they  occur  after 
the  action  is  commenced,  the  plaintiff  has  ample  remedy  under  the  law  of 
1881  to  abolish  imprisonment  for  debt  (Coj^n  v.  Fi'eelandy  6  How.  241). 

6.  In  cases  arising  under  the  4th  and  5th  subdivisions,  if  the  plaintiff  wish 
to  obtain  the  benefit  of  the  execution  acainst  the  person,  provided  for  in  sec- 
tion 288,  he  must  set  up  the  firaud  at  the  commencement  of  the  suit,  or,  at 
least,  before  Judgment,  and  cause  the  defendant  to  be  arrested  {Lee  v.  SUas^ 
1  Code  Rep.  N.  8. 117,  and  see  §  288). 

d.  At  common  law  a  defendant  cannot  be  dischamd  from  arrest  in  a  civil 
suit  on  the  ground  that  he  was  insane  at  tlie  time  of  his  arrest,  or  became  so 
shortly  afterward  {North  v.  Vemey,  4  D.  &  £.  121 ;  Kemoti  v.  Norman,  2  ib. 
891 ;  SUel  v.  AUen,  2  ib.  862).  But,  by  a  statute  of  this  State,  to  organize  State 
lunatic  asylums,  &c.,  it  is  enacted,  that  if  a  person,  imprisoned  on  civil  pro- 
cess, become  insane,  "  the  Judge  may  discharge  him  from  imprisonment,  and 
order  him  into  safe  custody  and  to  be  sent  to  the  asylum."  He  may  be  ar- 
rested again  when  of  sound  mind.  The  judge  has  no  power  to  discharge  the 
insane  prisoner,  except  for  the  purpose  of  sending  him  to  the  asylum  {Bush  v. 
PetWxme,  1  Code  Rep.  N.  S.  264 ;  6  Barb.  273). 

e.  The  granting  an  order  of  arrest  is  a  matter  of  discretion  {Dati»  v.  8coUy 
15  Abb.  127 ;  and  see  Ijvpeoue  v.  Hart,  9  How.  541). 

/.  An  order  of  arrest  must  relate  to  the  whole  causes  of  action,  and  not  to 
part  of  them,  and  therefore  where  there  are  two  causes  of  action  as  to  one  of 
which  the  defendant  is  not  liable  to  arrest,  no  order  of  arrest  should  be  granted 
{Lambert  v.  Snaw,  2  Hilton,  501 ;  McGovem  v.  Payn,  82  Barb.  83). 

g.  No  order  of  arrest  should  be  ^^ranted  in  an  action  on  contract  where  the 
material  allej?ations  in  the  complamt  are  inconsistent  with  those  in  the  affi- 
davits on  which  the  order  is  sought  to  be  obtained  {Wiekeey,  Harmon,  12  Abb. 
476 ;  21  How.  462). 

h.  The  plaintiff  who  has  resorted  to  a  provisional  remedy — arrest — waives 
it  by  uniting  in  his  complaint  causes  of  action  to  some  of  which  the  provis- 
ional remedy  does  not  extend.  Thus,  where  at  the  commencement  of  the 
action  the  defendant  was  arrested  on  an  affidavit  charging  the  receipt  of 
moneys  in  a  fiduciary  capacity,  the  complaint,  subsequentty  served,  united 
with  a  cause  of  action  for  moneys  received  in  a  fiduciary  capacity,  a  cause  of 
action  on  contract  for  wiiich  the  defendant  was  not  Uable  to  arrest ;  held  that 
the  defendant  was  entitled  to  discharge  from  the  arrest,  even  after  bail  given 
{Lambert  v.  8nou),  9  Abb.  92 ;  17  How.  517).  If  in  such  a  case  a  plahitiff  would 
resort  to  the  provisional  remedy,  he  must  bring  separate  actions.    {Id,) 

«.  A  defendant  cannot  be  twice  arrested  by  process  out  of  different  courts 
in  the  same  State  fbr  the  same  cause  of  action  (Hernandez  v.  CamobeU,  10  How. 
488 ;  4  Duer,  642).  Proof  of  arrest  upon  process  out  of  one  court,  is  sufficient 
ground  to  discharge  the  defendant  upon  a  second  arrest  for  the  same  cause  of 
action  upon  process  issued  out  of  the  other  court  Tlie  only  doubt  as  to  dis- 
cliarging  the  defendant  from  the  second  arrest  \a  whether  the  plaintiff  is  not 
entitled  to  elect  upon  which  order  of  arrest  he  will  hold  the  defendant.  And 
pel  haps  tho  bettei  practice  is  to  reduce  the  bidl  in  one  case  to  a  nominal 
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amoant,  similar  to  the  discharge  on  common  ball,  (lb.)  But  although  a  per- 
son cannot  be  arrested  more  Uian  once  by  process  out  of  different  courts  in 
the  same  State  for  the  same  cause,  the  rule  aoes  not  apply  where  the  first  pro- 
cess is  absolutely  tM  {Sohadle  v.  Chaae,  16  How.  413). 

a.  Where  a  party  has  been  once  held  to  bail  and  discharged  for  insufficiency 
in  the  affidavits,  he  should  not  be  again  arrested  in  the  same  action  {Enoch  y. 
J&nut,  21  How.  96). 

b.  An  order  stajflnff  the  plabitiff*s  proceedings  in  an  action,  has  reference  to 
the  ordinary  prooeedmss  but  does  not  prohibit  him  from  obtaining  an  order  of 
arrest  Thus  where,  after  verdict  for  the  plaintiff,  in  an  action  for  an  assault 
andl)att9rv,  the  defendant  obtained  an  oroer  allowing  him  thirty  days  to  make 
a  case,  and  directing  that  aU  proeeedinff$  an  (he  part  of  the  plai7it^  be  stayed  in 
the  mean  time,  and  the  plaintiff,  while  such  order  was  in  force,  obtiuned  an  or- 
der of  arrest,— on  motion  to  set  aside,  held  that  the  plaintiff  might  obtain  such 
order  without  violating  the  order  to  stay  the  prooeeidings  (Lapeaue  v.  Edrt,  9 
How.  541). 


§  180.  [155.]     Order  o/arresty  by  whom  made. 

An  order  for  the  arrest  of  the  defendant,  mnst  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is  brought,  or 
from  a  county  judge. 

c  In  Beymour  v.  Mereer  (18  How.  664),  held  that  a  person  elected  a  local  officer 
to  discharge  the  duties  of  surrogate  for  Cayuga  county,  had  power  to  make  an 
order  of  arrest. 

§181.  [156.]  (Am'dl849.)  Affidamt  to  obtain  order.  To 
what  actions  thie  chapte?*  applies. 

The  order  maj  be  made,  where  it  shall  appear  to  the  judge 
by  the  afSdavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one  of  those 
mentioned  in  section  179. 

The  provisions  of  this  chapter  shall  apply  to  all  actions  in- 
cluded within  the  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  1848,  and  in 
which  judgment  shall  not  have  been  obtained. 

d.  Requialtea  of  Affidavit— The  principles  of  the  former  practice  as  to 
affidavits  to  hold  to  bail,  showing  cause  of  action,  and  counter-affidavits,  re* 
main  as  under  the  former  practice  (MarUn  v.  Vander^,  1  Code  Rep.  41 ;  8 
How.  266 ;  Adame  v.  MiUs,  id.  219). 

e.  The  affidavit  should  be  positive,  and  make  out  a  prima  fade  case  against 
the  defendant  (Id)  It  must  show : — 1,  that  a  suffidtmt  cause  of  action  exists ; 
2,  that  it  is  among  those  specified  in  the  179th  section.  (Id.'s  It  is  not  suffic- 
ient to  state  that  "■  the  case  is  one  of  those  mentioned  in  section  179."  It  must 
appear  from  the  focts  stated  that  it  is  such  a  case  (Pindar  v.  Btaek,  2  €k>de 
Ivep.  58 ;  4  How.  95).  The  affidavit  need  not  state  Uiat  ^  an  action  has  been, 
or  is  about  to  be  commenced."  (lb)  The  ^'  name  "  of  the  party  to  be  ar- 
rested need  not  be  stated,  if  unknown.  He  may  be  designated  a^  ^  the  real 
defendant ",  and  whose  name  is  not  known ;  or  by  any  name,  as  for  instance, 
*'  Ihe  man  in  e&mmand  of  the  Slocp  Hamel''  (lb)  The  "  entitlmg  the  affida- 
vit in  a  suit"  may  now  be  disregarded.    (A) 
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a  An  affldayit  stating  that  a  defendant  is  ''eolng  to  California,**  is  not  safR-  o 
dent    It  must  appear  that  he  is  **  goins;  out  of  the  State  with  an  intent  to  take 
np  his  residence  "  at  the  place  indicated  (Brophy  v.  Badgers^  7  N.  Y.  Leg.  Obs. 
152).    The  afBdavit  must  show  that  the  defendant  has  removed  or  dispc^ed  of 
his  property,  or  is  about  to  do  so,  secretly  {Amm,^  2  Code  Hep.  51). 

b.  The  affidavit  i^ay  he  on  information  and  belief,  but  must  in  that  case,  set 
forth  the  source  of  such  information,  and  a  belief  in  its  truth,  and  the  facts  and 
circumstances  on  which  such  deponent's  belief  is  founded  {WhUlock  v.  Both^  5 
How.  143 ;  CrandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48 ;  Moore  v.  Calvert,  9  How. 
474;  Union  Bank  y.  MoU,  9  Abb.  106 ;  6  Abb.  818).  It  should  appear  how  the 
information  was  derived,  and  the  terms  as  near  as  can  be  in  which  it  was  com-  <^ 
municated,  and  why  the  person  communicating  did  not  himself  make  the  affi- 
davit (Befl  V.  McM,  11  How.  255 ;  see  i^  v.  Emt,  Id  How.  481 ;  28  Barb.  200 ; 
7  Abb.  433 ;  BUxatm  v.  Bruno,  21  How.  112 ;  12  Abb.  265 ;  38  Barb.  520 ;  Cook 
V.  Boaeh,  21  How.  152 ;  Saiow  v.  BeMenberger,  25  How.  164) ;  and  where  the 
infonpation  is  derived  from  written  instruments,  authenticated  copies  of  such 
instruments  should  be  tltmished  to  the  court  (De  Weerth  v.  Bhiidner,  16  Abb. 
295 ;  8.  C.  25  How.  419).  Where  the  chaise  is  of  obtaining  credit  on  false 
representations,  the  representations  should  be  set  forth  and  the  respects  in 
which  they  are  false  pointed  out.  A  general  allegation  of  fiilsity  will  not  suf- 
fice (Draper  v.  Beers,  17  Abb.  168 ;  see  Gummingi  v.  WooOey,  16  Abb.  297» 
note). 

&  In  an  action  by  a  married  woman  respecting  her  separate  property,  she 
is  not  required  in  her  affidavit  to  obtain  an  order  of  arrest,  to  state  how  she 
acquired  the  property,  it  is  sufficient  if  she  states  in  general  terms  that  the 
property  is  her  separate  and  individual  property  (Lippman  v.  Peterelmrgh,  10 
Abb.  254). 

dL  In  an  action  for  a  malidous  prosecution,  an  affidavit  for  holding  the  de-  -f~ 
fendant  to  bail  is  insufficient  when  it  states  only  in  general  terms  the  existence 
of  malice  and  the  want  of  probable  cause.  The  facts  which  are  relied  on  as 
a  pnmafade  evidence  of  a  want  of  probable  cause  must  be  set  forth  in  the  affi- 
davit, so  as  to  enable  the  judge  to  whom  the  application  for  the  order  of  arrest 
is  made,  to  draw  the  proper  conclusions  of  law  (Vanderpool  v.  Kieaam,  4  Sand. 
715).  Stating  that  the  magistrate  immediately  dismissed  the  case,  held  suffi- 
cient {Chuld  V.  Sherman,  10  Abb.  411). 

e.  An  affidavit  that  the  defendant  "  has  removed  or  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors,"  would  be  insuffident  unless  fiu^ 
and  circumstances  to  warrant  such  a  conclusion,  were  stated  (Frost  y.  WiOard^ 
9  Barb.  440). 

/.  A  man  may  be  a  citizen  of  one  State  and  yet  reside  a  lai^^e  portion  of  his 
time  in  another ;  an  affidavit,  therefore,  that  a  defendant  is  a  citizen  of  another 
State  is  not  equivalent  to  an  allegation  that  the  defendant  is  n^^  a  resident  of 
this  State  (MKieman  v  MessingeU,  6  Sme.  &  M.  877). 

g.  Where  it  is  charzeu  that  the  defendant  is  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  the  Judge  must  have  legal  evidence  tending 
to  convict  the  defendant  of  such  a  charge,  before  granting  the  order.  The 
wdght  of  such  evidence  is  in  the  discretion  of  the  Judge ;  and  his  decision  ia 
oondusive  {Courier  v.  iTKamara,  9  How.  255). 

A.  The  complaint  sworn  to  may  be  considered  as  an  affidavit ;  and  if  the 
complaint  and  affidavit  are  together  sufficient  to  warrant  tile  order,  although  the 
affidavit  alone  would  not  be  sufficient,  the  order  will  be  sustained  (Brady  r. 
.BMeK,  1  Abb.  76 ;  Turner  y,  Tkompsony  2  id.  44A]  see  CortoinY, Freeland,2  8el- 
den,  463). 

i.  Puttingin  and  perfecting  bail  is  a  waiver  of  all  defects  in  the  affidavit 
(^moart  Y.Mward,  15  Barb.  26). 

§  182.  [157.]  Security  hy  plaintiff  before  order  of  arrest. 
Before  making  the  order,  the  judge  shall  require  a  written 
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undertaking  on  the  part  of  the  plaintiff,  with  or  without  sare- 
ties,  to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend^ 
ant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  one  hundred  dollars.  If  the  under- 
taking be  executed  by  the  plaintiff,  without  sureties,  he  shall 
annex  thereto  an  affidavit  that  he  is  a  resident  and  house- 
holder or  freeholder  within  the  State,  and  worth  double  the 
sum  specified  in  the  undertaking,  over  all  his  debts  and  lia- 
bilities. 

a.  The  undertaking  must  be  filed  with  the  derk  of  the  court  (§  488)  forth* 
with ;  (Role  4),  but  no  copy  need  be  served  on  the  defendant  (LeSpM  t.  P»p- 
penheimer,  1  Code  Bep.  89).  The  sheriff  is  required  to  file  with  the  clerk  Uie 
affidavits  on  which  an  [order  of]  arrest  is  made,  within  ten  days  after  the 
arrest    (Rule  7). 

b.  The  undertaking  need  not  be  signed  by  the  plaintiff  or  any  agent  of  his 
(A8kin$  V.  ffeam$,  8  Abb.  184 ;  BelUrwer  v.  Gardner,  2  id.  441;  12  How.  881 ; 
Courier  v.  MCNamara,  9  How.  255 ;  LeffingwU  v.  Chate,  19  How.  54 ;  the  case 
of  Biehardstm  v.  Oraigy  1  Duer,  666,  is  overruled).  When  a  foreign  state  is 
plaintiff,  an  undertaking  si^ed  by  its  resident  minister  is  sufficient  {Bqjubiie 
of  Mexico  V.  Arrangois,  5  Duer,  684) ;  an  undertaking  with  one  surety  would, 
it  seems  be  sufficient  ( Ward  v.  WhUney^  4  Selden,  4&) ;  it  rests  entirely  in  the 
discretion  of  the  judge  making  the  order  whether  or  not  the  plaintiff  shall 
give  an  undertaking  with  sureties  (Omr^  v.  M'Namara,  9  How.  255 ;  IHehard' 
eon  Y.  Graig,  1  Duer,  666 ;  LeffingwCL  y.  Chave,  19  How.  59).    See  Rule  6. 

§  183.  [158.]  (Am'd  1849, 1862.)  Order,  when  made,  and  its 
farm  ;  Time  to  answer y  or  to  move  to  vacate, 

(1.)  The  order  may  be  made  to  accompany  the  snmmons,  or 
at  any  time  afterwards,  before  judgment.  It  shall  require  the 
sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him^  and  hold  him  to  bail  in  a  specified  snm, 
and  to  return  the  order  at  a  time  and  place  therein  mentioned, 
to  the  plaintiff  or  attorney,  by  whom  it  shall  be  subscribed  or 
indorsed. 

(3.)  But  said  order  of  arrest  shall  be  of  no  avail,  and  shall 
be  vacated  or  set  aside  on  motion,  unVess  the  same  is  serred 
upon  the  defendant,  as  provided  by  law,  before  the  docketing  of 
any  judgment  in  the  action;  and  the  defendant  shall  have 
twenty  days  after  the  service  of  the  order  of  arrest  in  which 
to  answer  the  complaint  in  the  action,  and  to  move  to  vacate 
tlie  order  of  arrest  or  to  reduce  the  amount  of  bail. 

A  Semble,  in  the  superior  court  the  order  of  arrest  may  be  made  to  accom- 
pany the  summons  into  the  sheriffs  hands  (see  Oofild  v.  Brjfan^  8  Bosw.  626). 
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a.  SmNs,  an  a«dgnee.of  «  canteof  action  anihoyizing  an  order  of  arrest, 

U  entitled  to  the  order  in  the  same  manner  as  the  original  creditor  (see  Eing 
T.  JSCirby,  28  Barb.  49;  BmgM  y.  Bayt,  19  N.  T.  464). 

b.  The  second  paragraph  of  this  section  was  added  in  1862,  and  prerentB 
the  recurrence  of  such  a  case  as  Barker  y.  Wheel&r,  38  How.  198.  ' 

c  In  actions  for  penalties  or  forfeitures  nyen  by  statute,  an  endorsement  is 
required  on  the  order,  referring  in  genenu  terms  to  the  statute  upon  which 
the  action  is  brought  (9  R  a  4&,  g  7). 

d.  In  an  action  for  libel,  it  appeared  that  the  libel  was  not  of  an  aggrayated 
character,  and  that  one  defendant  was  a  permanent  resident  of  the  county, 
and  a  freeholder  and  householder  therein,  and  that  the  other  defendant  was  a 
permanent  resident  of  the  said  county  and  a  householder,  the  court,  on  mo- 
tion to  reduce  the  amount  of  bail,  fixed  the  same  at  |500  {Baker  y.  Suxickhamer^ 
8  Code  Bep.  248). 

e.  The  order  should  not  be  made  returnable  on  a  Sunday ;  but  if  it  is,  it  is 
an  irregularity  which  may  be  remedied  by  amendment  {Qould  y.  Bpincer^ 
6  Paige,  541 ;  Wnghi  y.  Jt^Mf^  ^  Cow.  208;  Beifd  y.  Vanderkemp,  1  Barb.  Gh. 
273 ;  SUme  y.  Martin^  2  Denio,  185). 

/.  The  Judgment  referred  to  in  this  section  is  a  final,  not  a  conditional 
udgment    Thus,  where  a  Judgment  was  entered  agidnst  a  defendant  for  de- 
kult  of  an  answer,  and  he  was  afterwards  allowed  to  come  in  and  plead,  the 
Judgment,  in  the  mean  time,  to  stand  as  security,  it  was  held  not  such  a  Judg- 
ment as  preyented  the  defendant's  arrest  on  the  original  cause  of  action  ( IFnion 
B'k.  y.  Mat,  16  How.  525 ;  8  Abb.  150). 
See  section  204,  poeL 
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§  184.  [159.]  Affidavit  and  order  to  he  delivered  to  sheriff 
and  copy  to  defendant. 

Tlie  affidayit  and  order  of  arrest  Bhall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  him 
a  copy  thereof. 

g.  The  omission  to  serye  a  copy  of  the  order  of  arrest  at  the  time  of  the 
arrest  is  an  irregularis  only,  and  does  not  entitle  the  defendant  to  his  dis- 
charge {Ked&r  y.  i«ft«,  8  Code  Rep.  188 ;  Charter  y.  McNamara,  9  How.  257 ; 
Barker  y.  Cook,  40  Barb.  254;  16  Abb.  88 ;  25  How.  1901  But  the  defendant 
may  moye  for  an  order  on  the  plaintiff  to  serye  him  with  a  copy  of  the  order 
of  arrest,  and  his  motion  will  be  granted  with  costs.  {lb,)  The  copy  affidavit 
seryed,  omitting  tiie  signature  of  the  deponent  or  of  the  officer  before  whom 
the  affidayit  was  sworn,  does  not  inyalidate  the  order  of  arrest  (Barker  v. 
Cooky  16  Abb.  88 ;  25  How.  190;  40  Barb.  254). 

See  note  to  section  182. 


§  185.  [160.]    Arrest^  how  made. 

The  sheriff  shall  execute  the  order  by  arresting  the  defend- 
ant, and  keeping  him  in  custody  until  discharged  by  law ;  and 
may  call  the  power  of  the  country  to  his  aid  in  tlie  ezeeution 
of  the  arrest,  as  in  cases  of  process. 

§  186.  [161.]  Defendant  to  he  discharged  on  hail  or  deposit. 
The  defendant,  at  any  time  before  execution,  shall  be  dis- 
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charged  from  the  arrest,  either  upon  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
proTided  in  this  chapter. 

§  187.  [162.]    JSailf  how  given. 

The  defendant  may  give  bail,  by  cansing  a  "written  under- 
taking to  be  executed  bj  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  enect  that  the 
defendant  shall,  at  all  times,  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
if  he  be  arrested  for  the  cause  mentioned  in  the  third,  subdi- 
vision  of  section  179,  and  undertaking  to  the  same  effect  as  that 
provided  by  section  211. 

a.  The  common-law  dtsqualifications  of  bail  remain  unaffected  by  the  code 
{Wheetm-YWiloox^^lLhb^Tl;  Miles Y.  Clarke, 2 Bo«w,7QI9\  4Bo8W.  682);  and 
the  court  will  take  judicial  notice  of  the  dlsqualificationfl  of  bail,  though  un- 
opposed (Lapo7ie*s  BaUj  3  Dowl.  110).  ^ 

b.  The  following  persons  cannot  be  bail : — Officers  of  the  different  courts,  as 
attorneys  (15  Johns.  535 ;  1  Wend.  35 ;  Doug.  467,  n. ;  Cowp.  828 ;  Milei  y. 
Clarke,  2  Bosw.  709 ;  4  Boew.  682).  Attorneys'  partners  and  derks  (1  D.  &  R 
9;2£a8t,182;lILBL76;2i$.349;2B.AP.604).  Sherifb  and  their  offi- 
cers (22  Johns.  129 ;  2  W.  Bl.  799 ;  2  Stra.  890 ;  1  Chitt.  R  713).  TumkevB 
and  Jailors  (2  B.  &  P.  150).  Persons  who  have  been  indemnified  by  the  de- 
fendant's attorney  (1  Bing.  64. 423 ;  1  R  &  P.  103 ;  and  1  DowL  P.  C.  1).  Per- 
sons who  have  been  once  rejected  as  bail  (3  D.  &  R  5 ;  1  Chitt  R  82,  676). 
And  persons  of  infamous  character  (4  T.  R  440 ;  1  Dowl.  P.  G.  188 ;  3 15.  320 ; 
2  Chitt.  98).  The  sheriff  is  bound  to  take  the  bail,  provided  they  are  suffi- 
cient ;  and  if  he  refused,  he  was  liable  to  an  action  (2  Saund.  61,  a  6 ;  15  East, 
820 ;  7  Johns.  138, 512). 

0.  The  statute  declaring  Told  securities  taken  by  public  officers  eolare  offlcU^ 
has  no  application  to  a  security  taken  by  a  party  at  whose  suit  an  arrest  Is 
made.  The  latter  may  take  any  security  he  pleases  on  discharging  his  debtor 
from  arrest  {Decker  y.  Judeon,  16  N.  T.  443). 

d.  The  bail  required  by  this  section  is  the  substitute  for  special  ball  under 
the  former  practice  {Btmoart  y.  Botoard,  15  Barb.  26). 

§  188.  [163.]  (Am'd  1849,  1851.)    Surrender  of  defendant. 

At  any  time  before  a  failure  to  comply  with  the  niider- 
taking,  tlie  bail  may  snrrender  the  defendant  in  their  exonera- 
tion, or  he  may  snrrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested,  in  the  following  manner: 

1.  A  certified  copy  of  the  andertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
cnstody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender ; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
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sheriff's  certificate,  a  judge  of  tbe  court,  or  county  jadge,  maj^ 
upon  a  notice  to  the  plaintiff  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  baU  be  exonerated  ;  and  on  filing  the 
order  and  the  papers  used  on  said  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  cause  mentioned  in  subdivision  3  of  section  179,  so 
as  to  discbarge  the  bail  from  an  undertaking  given  to  the  effect 
provided  by  section  211. 

a.  "  The  execation  of  the  undertaking  fixes  the  character  of  the  parses  as 
baHj  if  they  are  not  excepted  to ;  or  if  excepted  to  and  they  Justify  as  hafl,  the 
sheriff  is  exonerated  fix>m  liability ;  if  they  are  excepted  to  and  do  not  Justify, 
they  are  liable  to  the  sheriff.  Justification  does  not  increase  or  diminish  their 
liability.  It  is  only  a  question  whether  the  sheriff  shall  be  exonerated,  or 
whether  he  shall  stand  between  the  bail  and  the  plaintiff  in  the  action."  Bail 
who  hare  not  Justified,  are  in  the  position  of  bail  to  the  sheriff;  and  they  have 
the  right,  as  such  bail,  to  surrender  the  defendant.  And  in  all  cases  where  bail 
are  excepted  to  and  do  not  Justify,  they  may  surrender  the  defendant  (Re  Tay- 
lor, 7  How.  214.    Humphry,  County  Judge). 

§  189.  [IM.]    Surrender  of  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place,  before  they  are  finally  charged,  may  them* 
selves  arrest  him,  or  by  a  written  authority,  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

b.  The  authority  to  arrest  need  not  be  rigned  by  all  the  bail ;  and  the  au- 
thority to  arrest  of  some  of  the  bail  would,  it  seems,  be  good,  although  the 
other  bail  should  object  (Re  Taylor^  7  How.  214    Humphrey,  County  Judge). 

e,  A  sheriff  who  becomes  bail  may  surrender  his  principal  by  re-arresting 
him  {Seawr  y.  Omner,  10  Abb.  256). 

d.  The  privilege  of  a  witness  fit>m  arrest  does  not  extend  to  an  arrest  by  his 
bail,  smMe  (Ev  parte  Lym,  3  Stark.  470). 

§  190.  [165.]    Baily  hmo  proceeded  againet. 
In  case  of  failure  to  comply  with  the  undertakings  the  bail 
may  be  proceeded  against,  by  action  only. 

e.  The  sureties  to  an  undertaking  of  bail  in  an  action  agamst  them  after  the 
breach,  cannot  question  the  liability  of  their  principal  to  arrest  or  imprison- 
ment The  undertaking  imports  that  liability,  and  the  sureties  are  estopped 
from  controyerting  it  (dregory  y.  Levu,  12  Barb.  610 ;  7  How.  37).  Sureties 
cannot  defend  on  the  ground  of  the  illegality  of  the  order  of  arrest,  or  that  no 
execution  against  the  person  could  issue  upon  the  Judgment  Their  only  rem- 
edy is  to  moye  for  an  exoneratur  to  be  entered  on  the  undertaking  upon  sur- 
render of  the  Judgment  debtor  to  the  sheriff  (/d.  /  JeweU  y.  Orane,  85  Barb. 
208). 

/.  Where  the  plaintiff  has  the  right  to  take  the  persons  of  all  the  defendants 
in  satisfaction  of  his  judgment,  it  carries  with  it  the  right  to  proceed  agamst 
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the  bail  of  one  of  them  as  to  whom  tliere  may  be  a  letam  of  nan  ea  inten;^ 
{Pmn  y.  Bemsm,  24  How.  508). 

a.  Properly,  the  action  against  the  bail  shoold  be  in  the  conrt  in  which  the 
origmal  action  was  pendiiur  (tee  18  Johna.  434 ;  MaUheufi  y.  Gook,  18  Wend. 

b.  On  moying  to  set  aside  the  proceedings  in  a  suit  on  a  bail  bond,  the  pa- 
per had  to  be  entitled  in  that  suit  (PMp$  r.  EaU,  S  Johns.  967 :  IVR  y.  JacMn 
d«1448). 

§  191.  [166.]  (Am'd  1849.)    £aU,  haw  exoneraUd. 

The  bail  may  be  exonerated,  either  by  the  death  of  the 
defendant,  or  his  imprisonment  in  a  State  prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself  amenable 
to  the  process,  or  by  his  surrender  to  the  sheriff  of  the  conntj 
where  he  was  arrested,  in  execution  thereof,  within  twenty 
days  after  the  commencement  of  the  action  against  the  bail,  or 
within  sach  farther  time  as  may  be  granted  by  the  conrt. 

e.  The  coart  may,  in  the  exercise  of  its  discretion,  exonerate  bail  after  the 
lapse  of  more  than  twenty  days  from  the  commencement  of  the  suit  against 
them  (OUbert  y.  BvMey,  1  Duer,  0^).  Thus,  where,  in  an  action  against  bail, 
they  had  not  surrendered  their  principal  within  twenty  days  ^m  the  com- 
mencement of  the  action,  but  after  the  expiration  of  such  twenty  days  moyed 
to  be  exonerated  on  surrender  of  their  principal,  and  payment  of  the  costs  of 
the  action, — the  motion  was  granted  (see  bank  cf  Geneva  y.  Beynotds^  20 
How.  18). 

d.  In  an  action  against  bail  In  the  snpreme  conrt,  that  court  may  grant  re- 
lief to  the  bail,  although  the  original  action  was  in  another  court,  and  may  al- 
low a  stay  of  proceedings  to  en&le  them  to  surrender  their  principal  (Bar- 
ker y.  Eus9eU,  11  Barb.  304). 

A  A  party  offering  to  surrender  himself  In  a  discharge  of  his  sureties,  and 
the  sheriff  refUsmg  to  tai^e  him,  held  a  good  surrender  and  a  discharge  of  the 
sureties  {Babb  y.  Oakley,  5  Cal.  93). 

/.  The  proyision  of  the  reyised  statutes  allowing  exoneration  of  ball  on  the 
death  of  the  principal  within  eight  days  after  return  of  process,  is  still  in 
force,  and  the  expiration  of  the  nme  to  answer  is  deemed  the  time  of  the  re- 
turn of  process  {Hayes  y.  Cfarringion,  12  Abb.  179 ;  21  How.  148).  Presump- 
tiye  proof  of  the  death  of  their  principal  entitles  the  bail  to  exoneration  {Mer- 
riU  y.  Tfunnp807i,  1  Hilton,  550).    The  bail  may  moye  to  be  exonerated.    (IcL) 

g,  A  sheriff's  priyilege  as  bail  is  commensurate  with  his  liability ;  and  when- 
ever other  bail  can  be  relieyed,  he  can ;  and  he,  as  can  other  bail,  may  surren- 
der the  principal  after  Judgment  and  execution  against  the  person,  and  within 
twenty  aays  after  suit  commenced  against  him,  the  sheriff^  on  his  liability  as 
bail  {McGreffory  y.  WiOeU,  17  How.  439 ;  MstcalfY,  Stryker,  10  Abb.  12).  See 
section  201  and  note. 

h.  After  the  twenty  days  limited  by  this  section  haye  expired,  bail  cannot 
properly  surrender  their  principal ;  and  if  they  do  surrender  him,  the  sheriff 
cannot  properly  hold  him  {Baker  y.  OurtU,  10  Abb.  270). 

i.  Bail  may  be  permitted  for  their  own  protection  to  defend  the  action 
against  their  principal  (Jewett  y.  Orane,  85  Barb.  208). 

/*.  This  section  has  made  no  change  in  the  practice  in  respect  to  the  period 
time  after  tide  commencement  of  the  action  against  the  bail,  within  which 
the  application  for  further  time  to  surrender  the  principal  may  be  made,  nor 
in  respect  to  the  grounds  npon  which  the  allowance  of  fhrther  time  'may  be 
granted  {Bank  of  Qeneea  y.  Beyjwlds^  12  Abb.  81 ;  20  How.  18).    In  a  note  ap- 
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pended  to  the  report  of  this  case  in  12  Abb.  is  a  ooUection  of  authorities  on 
the  subject  of  a  surrender  in  discharge  of  bail. 

a.  The  granting  or  jeftising  an  application  by  bail  for  leave  to  surrender  the 
principal  after  the  time  therHfor  has  exmred,  is  in  the  discretion  of  the  court. 
It  should  not  be  granted  if  the  bail  are  indemnified.  (Id.)  It  should  be  shown 
as  part  of  the  application  that  the  bail  are  not  indemnified.  (Id.)  And  the 
application  should  be  made  without  unneoessaiy  delay.  Oonttnued .  absence 
of  the  principal  from  any  cause  entitles  the  bail  to  make  the  application  on 
the  prindpars  return  (Id.:  and  see  Bah&r  y.  Ourtis,  10  Abb.  279 ;  Ma^Y.  Oar- 
ringion,  12  Abb.  179 ;  21  How.  143). 

b.  Bail  are  exonerated  by  a  Judgment  in  ihyor  of  their  principal,  but  if  be- 
fore an  ezonatur  is  enterea  the  Juogment  in  fitvor  of  the  principal  is  set  aside, 
the  liability  of  the  baU  is  revived  ( Vim  Gerhard  v.  LtghiSy  18  Abb.  101). 

e.  This  section  is  not  a  substitute  for  the  revised  statute  as  defining  the 
whole  extent  of  the  sheriffs  liabilUy  as  bail  See  McOreery  v.  WUlett,  22  How. 
91 ;  8.  C.  as  Mcaregory  v.  WiOeU,  17  How.  489 ;  and  see  Metcaif  v.  8tryhdr,  10 
Abb.  21 ;  81  Barb.  02. 

d.  Under  the  former  practice,  where  bail  was  substituted,  the  UiU>lUty  of  the 
former  sureties  remained  until  an  exoneratur  was  entered  (1  Taunt  427 ;  6 
Bins;.  251).  They  might  move  for  an  exoneratur  at  any  time  before  th^  were 
sued,  or  even  after  in  some  cases,  and  on  payment  of  costs  (4  Burr.  210f ;  Say. 
68;  1  W.  Bl.  462 ;  1  Arch.  Pr.  107}.  But  Mm^,  if  bail  are  excepted  to,  and 
fail  to  Justify,  they  cease  to  be  bail  and  are  discharged  (1  Oow.  54,  60:  2  i<2.  * 
614 ;  9  Wend.  47^0. 

§  192.  [167.]  (Am'd  1849.)*  Delivery  of  undertaking  to 
plaintiff  and  its  acceptance  or  rejection  hy  hvm. 

Witliiii  the  time  limited  for  that  purpose,  the  sheriff  shall 
deliver  the  order  of  arrest  to  the  plaintiff,  or  attorney  by  whom 
it  is.subscribed^  with  his  retnrn  endorsed,  and  a  certified  copy 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  sheriff,  a  notice  that  he  does 
not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it 
and  the  sheriff  shall  be  exonerated  from  liability. 


§  193.  [168,]  (Am'd  1849,    1851.)     Notice  of  justification 
New  hail. 

On  the  ]*eceipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff,  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the  justifica- 
tion of  the  same  or  other  bail  (specifying  the  places  of  residence 
and  occupation  of  the  latter)  before  a  judge  of  the  court,  or 
county  judge,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  I&  case 
other  bail  be  given,  there  shall  be  a  new  undertaking  in  the 
form  prescribed  in  section  187. 


883  QUAUFicA-nosr  07  bail.  [§§  194, 195. 

a.  Bj  giving  notice  of  Jtifltiflcatioit;  tbe  defendant  wahrea  evBry  defect  in  tha 
notice  of  exception  and  irregularity  in  the  service  of  it  (1 H.  Bl.  Iw,  80 ;  1  Arch. 
Pr.  108).  Furtlier  time  to  serve  notice  of  Jnstification  may  ji)e  obtained  (1  Tidd'a 
Pr.  372).  Nothing  is  said  either  in  the  former  books  of  practice  or  in  the  code, 
"With  regard  to  excepting  to  the  bail  where,  after  notice  of  exception,  the  do* 
ftndant  serves  notice  of  the  jostiflcation  of  new  bail.  It  seems  Uiat  the  excep- 
tion to  the  first  named  bail  extends  to  those  snbstitnted. 

§  194.  [169.]  (Am'd  1849.)     Qualifieaiions  of  hail. 
The  qualifications  of  bail  must  be  as  follows: 

1.  Each  of  them  must  be  a  resident^  and  householder  or 
freeholder,  within  the  State. 

2.  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution  ; 
but  the  judge,  or  a  justice  of  the  peace,  on  justification,  may 
allow  more  than  two  bail  to  justiiy  severally  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification  be 
equivatent  to  that  of  two  sufficient  bail. 

See  note  to  %  1S7. 

§  195.  [170.]  (A.m'd  1849.)    JusUJieaUon  of  haU. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge*  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
part  of  the  plaintiff,  touching  his  sufficiency,  in  such  manner 
as  the  judge,  or  justice  of  tiie  peace,  in  his  discretion  may 
think  proper.  The  examination  shall  be  reduced  to  writing ; 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

h.  The  bail  must  Justify  in  the  county  where  the  defendant  shaU  have  beeiu 
arrested,  or  where  the  baU  reside  (Rule  5). 

6.  Opposition  to  bail  is  usually  on  the  ground,  either  of  some  defect  or  irreg- 
ttlarit^r  in  the  form  or  service  or  the  notice  of  bail  or  of  Justification,  or  that 
the  bail  are  not  properly  qualifiecL  Under  the  former  practice,  if  the  bail  did 
not  attend  to  Justify  at  the  time  appointed,  and  no  fiirther  time  was  given,  they 
were  said  to  be  out  of  court  But  fiirther  time  was  sometimes  given,  either 
to  Justify  the  same  bail,  or  to  add  and  Justif;)r  others  (1  Tidd's  Pr.  272>  Thus 
if  they  were  prevented  from  Justi^ing  by  circumstances  happening  after  they 
were  put  in,  as  by  their  subsequent  bankruptcy  (1  Cliitt.  R  11),  or  insolvency 
{fl>,  8, 4),  or  by  their  having  ffiven  up  housekeeping  (ib,  C),  fiirtlier  time  would, 
in  general,  be  allowed  to  add  and  justify  other  baiul  Tidd's  Pr.  297, 273).  But 
where  bail  offered  themselves,  and  were  rejected  on  account  of  some  personal 
insufficiencv  existing  at  the  tfane  they  were  put  in,  as  by  their  being  then  at- 
torneys (1  Ohltt  R.  o),  or  insolvent  debtors,  or  by  their  not  being  then  house- 
keepers («&.  7,  88, 144),  time  would  seldom  be  allowed  to  add  and  Justly  others 
(1  Tidd^s  Pr.  287).  8o,  if  the  bail,  fh)m  any  unforeseen  accident,  could  not  at- 
tend (2  Ohitt  R  107),  or  if,  after  notice  of  justification,  they  refuse  to  attend 
(1  Arch.  Pr.  118),  or  if  one  or  both  of  them  failed  to  Justify,  hy  reason  of  the 
decision  of  the  court  upon  any  doubtfVd  point  of  law  as  to  their  right  to  Justify 
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1  Chitt  B.  S87;  1  Aieh.  Ph  19B),  fbrUier  time  would,  in  genenl,  be  granted, 
either  to  justify  the  same  bail  or  to  add  and  justify  others,  on  a  proper  affidavit 
of  the  facts. 

§  196.  [171.]  (Am'd  1849.)    AUawance  of  had. 

If  the  judge,  or  justice  of  the  peace,  find  the  bail  sufficient, 

be  shall  annex  the  examination  to  the  undertaking,  endorse  his 

allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk ; 

and  the  sheriff  shall  thereupon  be  exonerated  from  liability. 

d.  The  Justification  of  bail  has  been  set  aside  on  motion,  under  circnmstan- 
oes  of  gross  imposition  and  frand  on  the  part  of  the  bail  (1  Chitt  R  148, 872 ; 
but  see  1  Bing.  365 ;  2  DowL  P.  0.  438).  A  rejection  of  one  of  the  bail  is  a  i«« 
Jection  of  all  or  both  (5  B.  &  A.  704X  unless  Airther  time  be  given  to  Justify 
another  bail  instead  of  the  one  rejected  (1  Arch.  Pr.  118).  Fonnerly,  a  defen- 
dant might  appeal  from  a  dedsion  r^ecting  baiL  It  is  supposed  there  is  no  ap» 
peal  now. 

&  Jostiflcation  of  bail  is  not  complete  nntU  the  Judge  has  indorsed  his  al* 
lowance  on  the  undertaking,  and  filed  it  with  the  derk  (QNeU  y.  Dwrheey  12 
How.  94 ;  OmtiB  y.  Durte,  2  Abb.  888). 

§  197.  [172.]    Depont  with  the  sh^ff. 

The  defendant  maj,  at  the  time  of  his  arrest,  instead  of 
giying  bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order.  The  sheriff  shall  thereupon  giye  the  defendant  a 
certificate  of  the  deposit,  and  the  defendant  shall  be  discharged 
out  of  custody. 

§  198.  [178.]  (Am'd  1849.)    Payment  of  depodt  into  court. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court )  and  shall  take  from  the  officer  receiving  the 
same  two  certificates  of  such  payment,  the  one  of  which  he 
shall  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 
For  any  default  in  making  such  payment,  the  same  proceed* 
ings  may  be  had  on  the  official  bond  of  the  sheriff  to  collect 
the  sum  deposited  as  in  other  cases  of  delinquency. 

§  199.  [174.]  (Am'd  1849.)    StOetitfutinff  hail  for  depoHt. 

If  money  be  deposited,  as  provided  in  the  last  two  sections, 
bail  may  be  given  and  justified  upon  notice,  as  prescribed  in 
section  193,  any  time  before  judgment ;  and  thereupon  the 
judge  before  whom  the  justification  is  had,  shall  direct,  in  the 
order  of  allowance,  Aat  the  money  deposited  be  refunded  by 
the  sheriff  to  the  defendant,  and  it  shall  be  refunded  accord, 
ingly. 


884  BHSBmr  liablb  as  bail.  [§§  200, 201. 

§  200.  [175.]  (Am'd  1849.)  DepoM,  haw  disposed  af. 
Where  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit,  at  the  time  of  an  o^der  or  judgment  for  the  payment 
of  money  to  the  plaintiff,  the  clerk  shall,  nnder  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and  after 
satisfying  the  judgment,  shall  refund  the  surplus,  if  any,  to  the 
defendant.  If  the  judgment  be  in  favor  of  the  defendant,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remain- 
ing unapplied. 

a.  The  defendant,  having  been  arrested  and  held  to  bail  in  the  sum  of 
(600,  deposited  that  amount  with  the  sheriff,  and  afterwards,  having  given 
bail,  obtained  an  order  that  the  deposit  be  repaid  him.  Before  the  deposit 
had  been  repaid,  the  plaintiff  conmienced  a  second  action  against  the  same 
defendant,  and  issued  an  attachment,  which  he  levied  upon  the  deposit.  A 
third  party,  upon  affidavits  stating  Uiat  the  money  was  his  money,  not  that 
of  the  defendant,  and  advanced  by  him  for  the  aeposit  antil  bail  could  be 
found,  applied,  by  the  defendant's  attorney,  for  an  order  that  the  money  be 
paid  over  to  the  defendant's  attorney  for  him.  Hetd^  that  the  money,  by  be- 
mg  deposited,  became  the  property  of  the  defendant,  and  was  liable  to  the  at- 
tachment, and  that  the  application  must  be  denied  (Salter  v.  Wdner^  6  Abb. 
191).  [It  is  said  that  this  decision  was  reversed  on  a[H>eaL  Ed^l 

&.  Money  paid  into  court  is  at  the  risk  of  the  depositor,  see  Bamom  v. 
TravUy  5  Duer,  650 :  DePeyt^  v.  Olarkson^  2  Wend.  77 ;  Hopk.  605. 


§  201.  [176.]  (Am'd  1849.)    Sherif,  when  licMe  as  haU. 

If,  after  being  airested,  the  defendant  escape  or  be  rescued, 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made 
instead  thereof,  the  sheriff  shall  himself  be  liable  as  bail.  But 
he  may  discharge  himself  from  such  liability,  by  the  giving 
and  justification  t>f  bail,  as  provided  in  sections  193,  194,  195, 
and  196,  at  any  time  before  process  against  the  person  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action. 

e.  Where  the  bail  given  for  a  defendant,  upon  his  arrest,  are  excepted  to 
and  do  not  justify,  and  no  other  bail  are  given,  nor  a  deposit  made,  the  sher- 
iff himself  becomes  liable  as  bail  {Buckman  v.  (Jamiey.  0  How.  180 ;  (see  Decker 
V.  Anderson^  89  Barb.  8471.  He  may  at  any  time  before  process  a^inst  the 
person  of  the  defendant  is  issued,  discharge  himself  from  such  liability  by  the 
giving  and  Jastiflcation  of  bail,  but  not  after  such  process.  (Ih)  But  the  sheriff, 
although  liis  liability  as  bail  is  fixed  by  return  of  [an  execution  in  the  nature 
of]  a  CO,  M.  not  found,  is  only  liable  as  bail,  and  he  has  the  same  right  to  re- 
lief within  twenty  days  after  action  brought  against  him  as  is  given  to  baU  by 
§  191  (m2.),  and  he  is  entitled  to  the  same  rights  and  powers  as  baU.  He  may, 
Uierofore,  as  bail,  arrest  the  defendant  and  surrender  him  in  the  action ;  and 
for  this  no  process  is  necessary  {Sartae  v.  Mereeques^  9  How.  188). 

d.  An  action  against  a  sheriff  on  his  liability  as  bail  undar  this  section 
is  not  an  action  for  neglect  of  official  duty.  The  damages  are  the  amount  of 
the  Judgment,  and  cannot  be  reduced  by  evidence  q£  the  insolvency  of  the 
Judgment  debtor  (l^toaifY.  Slryker,  10  Abb.  12;  81  Barb.  S2;  OaOaratiY, 
Oraer,  4  Bosw.  04).  It  is  otherwise  where  the  action  is  for  an  escape  (Dch 
guerre  v.  Oraw,  10  Abb.  12  Tiote), 
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&  It  is  not  within  the  piorinoe  of  the  ooort  to  order  a  sheriff  to  take  ball 
for  the  Jail  liberties,  nor  to  pass  upon  the  sufficiency  of  such  bail  (lb,) 
See  note  to  sections  185»  188, 180, 191,  and  14  Common  Pleas  Rules  of  1840. 

§  202.  [177.]    Proceedings  an  judgment  against  sheriff. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his  lia- 
bility as  bail,  and  an  execution  thereon  be  returned  unsatisfied 
in  whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.  [1T8.]  (Am*d  1849.)    BaU  liaUe  to  shmff. 

The  bail  taken  upon  the  arrest,  shall,  unless  they  justify, 
or  other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  sustain  by  reason  of  such 
omission. 

§  204.  [179.]  (Am'd  1858.)  Yaooiting  order  of  arred,  or 
reducing  hail. 

A  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail. 

h.  The  motion  to  vacate  need  not  necessarily  be  made  to  the  Judge  who 
granted  the  order  (Dunahefr  y.  Mej/er^  1  Code  Rep.  87).  If  made  to  the  Judge 
who  granted  the  order,  it  may  be  made  w  parta^  and  at  chambers,  but  if  made 
to  any  other  Judge,  it  must  be  on  notice,  in  the  same  manner  in  which  other 
motions  are  made,  and  cannot  be  made  at  chambers  (Oayuga  B*k,  v.  Warjkld^ 
18  How.  4a9 ;  Hogen  v.  McBlhons,  12  Abb.  292 ;  20  How.  441) 

c  A  oountyjudge  has  not  power  in  any  case  to  vacate  an  order  of  arrest 
(Boger%  y.  MeEtJume,  12  Abb.  292 ;  20  How.  441). 

d.  A  motion  to  yacate  an  order  of  arrest  may  be  made  at  any  time  before 
Judgment,  notwithstanding  the  defendant  has  given  and  perfected  bail  (Wvekes 
V.  Harnym,  12  Abb.  476  ;  Warren  y.  WendeU,  13  Abb.  187) ;  but  the  motion 
cannot  he  made  after  Judgment  (Barker  y.  Wheeler^  23  How.  193;  Huberts  y. 
Carter,  17  How.  279 ;  9  Abb.  106  note ;  OrowsU  v.  Brown,  9  Abb.  107  note;  and 
section  188,  ante). 

«.  The  Judgment  is  an  extinguishment  of  the  order  of  arrest ;  but  where 
after  Judgment  the  defendant  is  let  in  to  defend,  the  Judgment  standing  as 
security,  he  is  estopped  from  insisting  that  such  Judgment  ayoids  the  oraer 
of  arrest  (Union  Bankv,  MM,  9  Abb.  106 ;  17  How.  854). 

/I  Giying  bail  is  not  a  waiyer  of  the  defendant's  right  to  object  to  the  legality 
the  arrest  (OoL  In$  Go.  v.  Farce,  8  How.  853 ;  Oadif  y.  JEdmands,  12  id.  197). 
Nor,  as  it  seems,  does  obtaining  time  to  answer  operate  as  such  a  waiver.  But 
relief  may  be  denied  him  on  the  ground  of  laches.  (Id.)  Where  a  party  is 
arrested  at  a  time  when  he  is  priyilcged  from  arrest  (as  where  he  is  attending 
as  a  witness),  by  putting  in  bail,  he  waives  his  right  to  ^  discharged  on  ac- 
count of  such  privilege  (Steieart  v.  Howard,  15  Barb.  26) ;  and  by  putting  in 
and  perfecting  bail,  the  defendant  waives  all  technical  defects  in  the  affidavit 
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OD  which  the  order  wai  obtained.  (R.)   And  wdtJ)akr.Bada^4,Vi  How 
e  71 ;  36  Barb.  888). 

Se  note  to  section  188  and  SOS. 


§305.  [180.]    Affidavit  on  fnotian. 

If  the  motioD  be  made  upon  affidayits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
Bame  by  affidavits,  or  other  proofs,  in  addition  to  those  on 
which  the  order  of  arrest  was  made. 

ck  The  motion  may  be  made  withont  affidayits  on  the  part  of  the  defendant, 
that  is,  upon  the  plaintiffs  own  showing  (CMer  r.  SeixM,  4  Abb.  104 ;  Bakw 
y.  SwKhamer,  8  Code  Rep.  248 ;  5  How.  261) ;  in  which  case  the  sole  question 
is  whether  the  affidayits  of  the  plaintiff  authorize  the  granting  the  order 
(MarHn  y.  Vand&rHp,  1  Code  Rep.  41 ;  8  How.  d6S) ;  or  upon  the  affidayit  of 
the  defendant  or  others  (Oormn  y.  Fneiand,  2  Sdden,  56S).  In  such  a  case 
the  plaintiff  may,  to  sustain  the  order  and  resist  the  motion,  introduce  addi- 
tional affidayits  and  show  contemporaneous  frauds  by  the  defendant  (Seatt  y. 
WUUams,  23  How.  898;  see,  howeyer,  Cadif  y.  JSdmandt,  12  How.  190). 

b.  A  defendant  who  moyes  upon  the  plaintifEs'  affidayits  to  yacate  an  order 
of  arrest,  admits  those  affidayits  to  be  true  (LoveU  y.  Martin^  21  How.  288; 
Edthtn^  y.  HaU,  4  Abb.  227). 

6.  After  a  defendant  has  moyed  upon  plaintifft'  affidayits  to  yacate  the  or- 
der of  arrest,  and  his  motion  has  been  denied,  lie  should  not  haye  leaye  to  re- 
new it  on  affidayits  contradicting  those  of  the  plaintiff  (LaveU  y.  MarUn^  12 
Abb.  178). 

d.  A  motion  to  yacate  an  order  of  arrest,  cannot  be  renmoed  in  any  case 
without  leaye  of  the  court  (L&veU  y.  Martin,  21  How.  288). 

e.  If  the  action  is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  has 
giyen  bail,  his  proper  remedy  is  to  moye  to  yacate  the  order  of  arrest,  and  not 
moye  for  an  exoneraiur  ana  the  discliarge  of  his  bail  {HMroak  y.  ffcmer,  1 
Code  Rep.  N.  S.  406;  6  How.  86). 

/.  Where  the  right  to  arrest  is  deriyed  from  the  nature  of  the  action,  the 
defendant  will  not  be  allowed  to  introduce  affidayits  to  show  that  there  is  no 
cause  of  action ;  for  that  would  be  trying  the  merits  of  the  action  by  affida- 
yits {Solomon  y.  TTom,  2  Hilton,  179).  But  when  the  arrest  is  founded  upon 
extrinsic  facts,  wholly  independent  of  the  cause  of  action,  as  where  the  de- 
fendant has  remoyed  or  disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors,  then  the  defendant  may  contest  the  truth  of 
the  facts  upon  which  the  arrest  was  ordered ;  and  if  he  satisfies  the  court, 
either  by  his  own  affidavit  or  otherwise,  that  there  is  no  foundation  for  the 
arrest,  he  is  entitled  to  be  discharged  (OeOer  y.  JSMxai,  4  Abb.  104 ;  BedeU  y. 
Slurta,  1  Bosw.  684 ;  6  Abb.  819  n/  Ooape  y.  fTeOi,  6  Abb.  540;  Fakoner  y. 
EUoM,  1  Code  Rep.  N.  S.  155).  The  code  permits  the  nar^  trial  of  a  cause 
on  a  motion  to  dischage  an  order  of  arrest  (Corwin  y.  Frtdandy  2  Selden,  565). 
On  such  motion  the  question  is  whether  upon  the  whole  case,  as  made  by 
the  affidayits  on  both  sides,  the  court,  if  called  upon  to  act  upon  the  applica- 
tion as  res  nova,  would  g[rant  the  order  of  arrest  If  it  would,  then  the  motion 
to  yacate  should  be  denied.    But  if,  after  hearing  both  parties,  it  should  ap- 

Ethat  a  case  for  arrest  has  not  been  made  out,  the  order  should  be  yacated 
pinY.Seelev,  18  How.  498;  Barron  y.  8aftf<trd,  lA  id.  448 ;  6Abb.820n). 
ther  cases  it  is  held  that  the  principle  on  which  the  court  should  act  in 
such  a  case  is  to  inquire  whether,  upon  the  whole  case  as  presented,  it  appears 
that  a  yerdict  ought  to  be  giyen  for  the  plaintiff  or  defendant  If  the  questions 
are  doubtfbl,  then  the  plaintiff  has  not  made  out  his  case,  and  the  defendant 
should  be  discluurged  (E9mand»  y.  OamobeUi^  10  How.  449 ;  BqntbUe  of  Almeo 
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T.  Arrangak,  11  id,  576;  6  Doer,  684;  BanwiY,  Sta^fbrdj  14  How.  448;  6 
Abb.  820  a;  8aeh$  y.  Bertrand,  12  Abb.  438 ;  22  How.  05;  JUm  v.  MeOrau(m^ 
82  Barb.  662).  In  Fro^  y.  MeCarwr  (14  How.  181),  Haryin,  J.,  reyiewed  the 
cases  on  this  pcnnt  yery  fully  and  concluded  that,  when  the  fiicts  JuBtifying 
the  arrest  differ  fh>m  the  fiu^s  constituting  the  cause  of  action,  and  are  not  to 
be  passed  upon  by  the  Juiy  on  the  trial  there,  on  a  motion  to  dischaige  the 
order  of  arrest,  the  court  may  decide  the  disputed  question  of  fact ;  but 
where  the  fects  on  which  an  order  of  arrest  issued  are  those  which  constitute 
the  cause  of  action,  and  their  truth  has  to  be  passed  upon  by  the  Jury,  there 
the  court  ought  not,  except  in  a  yery  dear  case,  to  tiy  Uie  question  on  a  mo- 
tion to  yacate  the  order  of  arrest 

a.  Where  the  facts  constituting  the  cause  of  action  and  the  facts  authorizing 
the  arrest  are  identical,  the  order  of  arrest  will  not  be  set  aside  on  the  merits, 
miless  the  defendant  clearly  makes  out  such  a  case  as  would  call  on  the  Judge 
at  the  trial  either  to  nonsuit  the  plaintiff  or  direct  a  yerdict  for  the  defendant 
(Xmw  y.  ^aM0, 15  Abb.  475 ;  BarrettY,  (Tkum,  84  Barb.  20 ;  and  see  Cimtiand 
y.  Datfu,  4  Bosw.  619). 

h,  A  denial  by  the  debtor  of  the  fiicts  sworn  to  on  the  part  of  the  plaintiff   . 
is  not  sufficient  to  yacate  an  order  of  arrest,  there  must  be  a  preponderance  r 
of  eyidence  (PhUim  y.  Benedkt,  20  How.  265 ;  see  AUen  y.  McOrcMon,  32  Barb. 
662;  jBhxMy  y. /^97W, 25  How.  471 ;  16  Abb.  251). 

€.  In  MeckUn  y.  Berry  (28  How.  880),  the  order  of  arrest  was  yacated,  on 
the  ^und  that  the  balance  of  proof  as  to  whether  or  not  there  was  teud, 
was  m  &yor  of  the  defendants. 

d.  Where  the  complaint  in  an  action  on  contract  set  forth  a  fraud  in  oon- 
tractmc  the  debt,  and  the  defendants  took  issue  on  the  question  of  fraud,  on 
which  issue,  on  the  trial  it  was  found  there  was  no  fraud ;  held,  that  on  such 
finding  the  defendant  was  entitled  to  haye  yacated  an  order  of  arrest  granted 
at  the  commencement  of  the  action  ( Warren  y.  WendeUy  18  Abb.  187). 

«.  In  Prancheru  y.  Henrique^  (24  How.  105),  an  issue  of  fraud  in  contracting 
the  debt  being  raised  by  the  pleadings^  held  that  the  question  of  fraud  was 
for  the  jury  not  the  court  to  decide. 

/.  In  an  action  to  recoyer  the  possession  of  personal  property ;  the  plaintiff 
claimed  the  immediate  deliyeiy  of  the  property,  and  senred  the  sheriff  with 
the  affldayit,  notice  and  undertaking,  mentioned  in  sections  207, 206  and  209. 
The  defendant  excepted  to  the  sureues  in  the  undertaking,  and  they  omitted 
to  Justify.  The  sherin  returned  that  the  property  in  question  nad  been  concealed 
or  remoyed,  so  that  the  same  could  not  be  taken  by  him ;  on  this  the  plaintiff 
obtained  an  order  of  arrest,  and  the  defendant  was  arrested ;  on  motion  to  ya- 
cate the  order  of  arrest,  held,  that  the  defendant  was  not  entitled  to  his 
dischanze  from  custody,  or  to  luiye  the  action  discontinued,  either  because  the 

glaintiff^s  sureties  omitted  to  Justify,  or  on  showing  that  such  sureties  were 
isufflcient  That  on  such  a  motion  the  sheriffs  return  )&  prima  fade  eyidence 
that  the  property  has  been  concealed  or  remoyed  to  preyent  its  being  taken ; 
but  the  defendant  may  rebut  the  presumption  thus  raised ;  and  on  its  appear- 
ing that  the  defendant  neither  concealed,  remoyed,  nor  disposed  of  the  pro- 
perty to  preyent  its  being  taken,  the  court  will  yacate  the  order  of  arrest 
{Maidey  y.  Patencn,  8  Code  Rep.  89). 

g.  When  a  non-resident  comes  into  this  iurisdiction  for  the  purpose  of  pro- 
secuting a  non-resident,  and  seeks  to  arrest  him  under  circumstances  seemingly 
oppressive,  and  indicating  a  desire  to  annoy  and  subject  the  defendant  to  un- 
usual inconyenience,  the  court  will  inquire  much  more  closely,  and  scrutinize 
with  greater  strictness,  if  not  seyerity,  the  case  which  the  plaintiff  presents, 
than  would  be  deemed  requisite  if  this  peculiarity  did  not  exist  (Byer  y.  Ayra^ 
2  E.  D.  Smith,  211). 

A.  It  is  not  a  ground  for  yacatinff  an  order  of  arrest,  that  the  case  made  by 
the  complaint  varies  irom  that  made  by  the  affidavits,  if  the  affidavits  are  them- 
selves sufficient,  and  disclose  a  ground  of  arrest,  which  is  consistent  with  the 
allegations  of  the  complaint  (SSOe  y.  BaHmer,  7  Abb.  181).  Nor  will  an  order 
of  arrest  be  vacated  because  the  summons  is  erroneoudy  entitled  (Bedell  y. 
Bturtay  1  Bosw.  684),  nor  because  since  the  granting  the  order  the  summons 
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has  been  amended  {Union  B*k  y.  MaU,  6  Abb.  816),  nor  because  an  attachment 
proceeding  between  the  same  paitiea,  and  for  the  same  cause  of  action  is  pend- 
ing in  another  State  {Litheau  y.  Turner,  1  Code  Rep.  N.  S.  210),  nor  because 
the  defendant  has  been  sued  for  the  same  cause  in  a  foreign  tribunal  {Arthur^ 
ton  y.  i^o^t  20  How.  811),  nor  because  there  is  an  improper  Joinder  of  par- 
ties plaintiff  ( Wd&ftM*  y.  MotUb^  11  Abb.  118),  nor  because  the  defendant  was  ar- 
rested at  a  time  when  he  was  exempt  from  arrest  (J5Zar<  y.  Kennedy f  15  Abb* 
800),  nor  because  the  debt  is  barred  by  the  statute  of  limitations,  no  such  de- 
fence being  set  up  in  the  answer  (Arthurian  y.  DaUey^  20  How.  811).  But  the 
defendant  will  be  dischaiged  from  arrest  when  it  appears  that  the  anest  was 
effected  by  enticing  him  by  false  representations,  withbi  the  bailiwick  of  the 
sheriff  holding  the  process  {OoupU  y.  SimonBon,  8  Abb.  474 ;  Stein  y.  Valken' 
AaiM0r,  27  Law  Jour.  N.  a  Q.  B.  236). 

a.  Where  the  amount  of  the  defendant's  indebtedness  is  yerified  in  the  affld&- 
yit  on  which  the  arrest  is  founded,  the  order  will  not  be  modified  merely  be- 

•^   cause  the  affidayits  submittedJ>y  the  defendant  on  a  motion  to  vacate  the  order, 
V^       contain  some  evidence  that  the  claim  is  overstated  (NoUe  v.  PreaeoU,  4  E  D. 
Smith,  189). 

b.  Condition  npon  yaoating  ordor.-— Upon  vacating  an  order  of  arrest,  the 
court  assumes  the  power,  in  some  cases,  to  make  the  oraer  conditionally  on  the 
defendant's  stipulating  not  to  bring  any  action  for  felse  imprisonment,  or  for 
damages  by  reason  of  his  arrest  {itortnem  Baiheay  -Oomp.  v.  OanentierA  Ahb. 
47 ;  JJden  v.  Sareon,  id.  102 ;  Ordden  v.  Drew,  8  Duer.  665 :  MerehanCe  Bank  v. 
Dwighi,  18  How.  871 ;  and  seeDecker  v.  Jadeon,  16  N.  T.  446;  WiUiamiY.Bid^ 
6  Duer,  608;  Ooutdy.  SMneer.dFtdge,  541 ;  Bwneyv.  Tafimat^,  17 How.  558 ; 
Boyd  V.  Vanderkemp.X  Barb.  Ch.  278 ;  Lee  v.  AwriU,  2  Sand.  622 ;  JJdridge  y. 
Barry,  3  DowL  Pr.  Caa.  450 ;  Dominiek  v.  Backer,  8  Barb.  19). 

e.  The  discretion  exerdsed  by  the  court  at  general  term,  in  imposing  such 
a  stipulation,  is  not  to  be  reviewed  at  a  subsequent  general  term,  nor  by  the 
court  at  spedal  term  (Edgerton  v.  Ford,  11  Abo.  415^ 

d.  Where  on  an  appeal  from  an  order  denyinj;  defendant's  motion  to  vacate 
an  order  of  arrest,  the  order  was  to  be  reversecTon  defendant  stipulating  not 
to  sue,  or  in  default  of  such  stipulation,  the  order  was  to  be  affirmed,  the  de- 
fendant declined  so  to  stipulate,  held  that  the  order  was  conclusive  on  defend- 
ant, on  his  motion  to  set  aside  an  execution  against  his  person,  and  the  court 
would  not  review  the  order  on  the  ground  tluit  the  condition  was  oppressive. 

(Id.) 

e.  Appeal  from  order. — An  order  denying  a  motion  that  an  undertaking 
^ven  on  the  arrest  of  the  defendant  be  delivered  up  and  an«am«ra<ur  enterea 
18  an  appealable  order  to  the  general  term  {OoL  lite,  Co,  v.  Force,  8  How.  858), 
but  not  to  the  court  of  appeals  {Genin  v.  Tompkins,  1  Crode  Rep.  N.  8. 415). 

/.  Where  the  defendant  has  been  arrested,  and  his  motion  to  reduce  the  bail 
been  denied  by  the  Justice  who  granted  the  order,  another  Justice,  before 
whom  a  motion  to  vacate  the  order  or  reduce  the  bail  is  made,  founded  upon 
new  affidavits,  should  not  reduce  the  bail  unless  new  fkcts  are  presented,  bear- 
ing on  that  question ;  and  the  feet  that,  since  the  denial  of  the  first  motion, 
the  defendant  has  been  held  to  bail  in  a  much  smaller  amount  in  criminal  pro- 
ceeding on  the  same  fects,  is  not  a  reason  for  reducing  the  amount  of  bail  in 
the  action  {Union  B'k  v.  Mott,  6  Abb.  816). 

g.  An  appeal  from  an  order  of  a  county  Judge  vacating  an  order  of  arrM, 
may  be  taken  to  Uie  general  term  of  the  supreme  court  {Laneaeier  v.  Boorman, 
20  How.  421). 

h.  An  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of  arrest,  is 
not  prejudiced  by  the  entry  of  Judgment  against  the  defendant,  and  the  bail  be- 
commg  charged  pending  the  appeal  {Pae^  Mut,  Im.  Co,  v.  Maehado,  16  Abb. 
451). 

i.  An  order  reducing  the  amount  of  bail,  will  not,  under  ordinary  circum- 
stances be  reviewed  on  appeal  {Hart  v.  JEuennedy,  15  Abb.  290). 

J.  On  an  appeal  from  an  order  vacating  an  order  of  arrest,  the  court  will. 
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on  the  absence  of  the  complaint,  presmnle  that  the  complaint  is  consistent  with 
the  affldayit  on  which  the  order  was  granted  (Lemns  y.  MbU^  15  Abb.  475). 

.  a.  The  defendant  moved  to  vacate  the  order  of  arrest ;  his  motion  was  de- 
nied, and  he  appealed  to  the  general  term.  Pending  the  appeal  he  obtained 
leave  to  move  again  on  new  nicts,  and  that  motion  Ming  denied  he  appealed 
to  the  general  term ;  held,  on  reversing  the  order  on  the  second  motion  and 
vacating  the  order  of  arrest,  that  the  first  order  should  be  dismissed  with  costs 
{LambeH  v.  Snow,  9  Abb.  02).    . 

b.  Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after  de- 
fendant has  given  bail,  are  not  to  be  encouraged  (Moen  v.  Morro  d  Martin^  17 
How.  280 ;  8  Abb.  257 ;  29  Barb.  861). 

6.  On  an  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, the  objection  that  the  affidavit  on  which  the  order  of  arrest  was  granted 
was  made  on  information  and  belief,  can  have  but  little  weight  with  the  ap- 
pellate court,  where  the  principal  allegations  in  such  affl(uvit  are  not  ez- 
plahied  or  denied  (Union  B'k  v.  Matt,  9  Abb.  106 ;  17  How.  854). 

d  The  court  at  general  term  on  appeal  from  a  Judgment,  cannot  consider 
whether  an  order  of  arrest  hi  the  action  was  properly  granted  (Boa  v.  Weti^  % 
Bosw.860). 
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has  been  amended  {Union  B'k  y.  MoUy  6  Abb.  816),  nor  because  an  attachment 
proceeding  between  the  same  paitiea,  and  for  the  eame  cause  of  action  is  pend- 
mg  in  another  State  (XAAeotf  y.  Twrner^  1  Code  Rep.  N.  S.  210),  nor  because 
tibie  defendant  has  been  sued  for  the  same  cause  in  a  foreign  tribunal  {Arthur-' 
ion  y.  i^o^i  SlO  How.  811),  nor  because  there  is  an  improper  Joinder  of  par- 
ties plamtiff  ( Wd&ftM*  y.  MorUii^  11  Abb.  118),  nor  because  the  defendant  was  ar- 
rested at  a  time  when  he  was  exempt  fh)m  arrest  {EaH  y.  Kenne^^  15  Abb* 
290),  nor  because  the  debt  is  barred  by  the  statute  of  limitations,  no  such  de- 
fence being  set  up  in  the  answer  {Annurton  y.  DaUey^  20  How.  811).  But  the 
defendant  wiU  be  discharged  from  arrest  when  it  appears  that  the  arrest  was 
effected  by  enticing  him  by  &l8B  representations,  within  the  bailiwick  of  the 
sheriff  holdhig  the  process  {Ooupil  y.  SimoMon^  8  Abb.  474 ;  Stein  y.  Valken' 
hauwr,  27  Law  Jour.  N.  a  Q.  B.  286). 

a.  Where  the  amount  of  the  defendant's  indebtedness  is  yerified  in  the  afflda- 
yit  on  which  the  arrest  is  founded,  the  order  will  not  be  modified  merely  be- 
cause the  affidayits  submittedJ>y  the  defendant  on  a  motion  to  yacate  the  order, 
t  '^     contain  some  evidence  that  the  claim  is  oyerstated  {NotHe  y.  iVetoott,  4  E  D. 
Smith,  189). 

h.  Condition  upon  yaoattng  order.-— Upon  vacating  an  order  of  arrest,  the 
court  assumes  the  power,  in  some  cases,  to  make  the  oraer  conditionally  on  the 
defendant's  stipulating  not  to  bring  any  action  for  felse  imprisonment,  or  for 
damages  by  reason  of  his  arrest  (NortMrn  Baihtay  -Camp.  y.  Odrpentier ^  4c  Ahh. 
47 ;  J3den  y.  Scmon,  id.  102 ;  Orodm  y.  Drew,  8  Duer.  655 :  MerehanCi  Bank  y. 
Dwighi,  18  How.  871 ;  and  aeeDeekory.  Judson,  16  N.  T.  446 ;  WUUanuY. Rid, 
6  Duer,  608;  Qouid  y.  ^Smfu^, 5 Paise,  541  ;Bwn^Y,  TaUmadae,  17 How.  558 ; 
BoydY,  VandorkempylBaTh.Ch.2':^\LeeY.Ai)eria^2Qajid.  622;  AJdridgeY. 
Bcarry,  8  DowL  Pr.  Gas.  450 ;  Dominiek  y.  EadceTy  8  Barb.  19). 

e.  The  discretion  exercised  by  the  court  at  general  term,  in  imposing  such 
a  stipulation,  is  not  to  be  reviewed  at  a  subsequent  general  term,  nor  by  the 
court  at  special  term  {Edgerlon  v.  Ford^  11  Abb.  415^ 

d  Where  on  an  appeal  from  an  order  denying  defendant's  motion  to  yacate 
an  order  of  arrest,  the  order  was  to  be  reversea  on  defendant  stipulating  not 
to  sue,  or  in  default  of  such  stipulation,  the  order  was  to  be  aflirmed,  the  de- 
fendant declined  so  to  stipulate,  held  that  the  order  was  condusive  on  defend- 
ant, on  his  motion  to  set  aside  an  execution  against  his  person,  and  the  court 
would  not  review  the  order  on  the  ground  that  the  condition  was  oppressive. 
(Id,) 

e.  Appeal  from  order. — An  order  denying  a  motion  that  an  undertaking 
given  on  the  arrest  of  the  defendant  be  delivered  up  and  an  enm^rofur  entered 
is  an  appealable  order  to  the  general  term  (CM.  Ins.  Co.  v.  Force,  8  How.  858), 
but  not  to  the  court  of  appeals  {Gernn  v.  Tompkins,  1  Code  Rep.  N.  8.  415). 

/.  Where  the  defendant  has  been  arrested,  and  his  motion  to  reduce  the  bail 
been  denied  by  the  Justice  who  granted  the  order,  another  Justice,  before 
whom  a  motion  to  vacate  the  order  or  reduce  the  bidl  is  made,  founded  upon 
new  affidavits,  should  not  reduce  the  bail  unless  new  facts  are  presented,  bear- 
ing on  that  question ;  and  the  feet  that,  since  the  denial  of  the  first  motion, 
the  defendant  has  been  held  to  bail  in  a  much  smaller  amount  in  criminal  pro- 
ceeding on  the  same  facts,  is  not  a  reason  for  reducing  the  amount  of  bail  in 
the  action  {Union  B'k  v.  Mott,  6  Abb.  816). 

g.  An  appeal  from  an  order  of  a  county  Judge  yacatinff  an  order  of  arrM, 
may  be  taken  to  the  general  term  of  the  supreme  court  {Lancaster  v.  Boorman, 
20  How.  421). 

A.  An  appeal  from  an  order  denying  a  motion  to  yacate  an  order  of  arrest,  la 
not  prejudiced  by  the  entry  of  Judgment  a|;unst  the  defendant,  and  the  bail  be- 
coming charged  pending  the  appeal  {Pae^  MuL  Ins.  Co,  v.  Mackado,  16  Abbi 
451). 

i  An  order  reducing  the  amount  of  bail,  will  not,  under  ordinary  drcum- 
•tances  be  reviewed  on  appeal  {Hart  v.  Kennedy,  15  Abb.  290). 

j.  On  an  appeal  fix>m  an  order  vacating  an  order  of  arrest,  the  court  will» 
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on  the  absence  of  the  complaint,  presmnte  that  the  complaint  Ib  consistent  with 
the  affidavit  on  which  the  order  was  granted  (Leoins  y.  JUfMcy  15  Abb.  475). 

.  a.  The  defendant  moved  to  vacate  the  order  of  arrest ;  his  motion  was  de- 
nied, and  he  appealed  to  the  eeneral  term.  Pending  the  appeal  he  obtained 
leave  to  move  again  on  new  tacts,  and  that  motion  being  denied  he  appealed 
to  the  general  term ;  held,  on  reversing  the  order  on  the  second  motion  and 
vacating  the  order  of  arrest,  that  the  first  order  should  be  dismissed  with  costs 
{LambeH  v.  Snato,  9  Abb.  92).    . 

b.  Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after  de- 
fendant has  ^ven  baU,  are  not  to  be  encouraged  (Moen  v.  Jllorro  d  Martin^  17 
How.  280 ;  8  Abb.  257 ;  29  Barb.  861).  • 

e.  On  an  appeal  fh>m  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, the  objection  that  the  affidavit  on  which  the  order  of  arrest  was  granted 
was  made  on  information  and  belief,  can  have  but  little  we^ht  with  the  ap- 
pellate court,  where  ^e  principal  allegations  in  such  affi<£ivit  are  not  ez- 
plamed  or  denied  (Unkm  B'k  v.  Matt,  9  Abb.  106 ;  17  How.  364). 

d.  The  court  at  general  term  on  appeal  from  a  judgment,  cannot  consider 
whether  an  order  of  arrest  in  the  action  was  properly  granted  {Bou  7.  Wett,  % 
Bosw,d60). 
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Chaftke   IL* 

Claim  and  Delivery  qf  Pergonal  Property. 

8Bon<nr  906.  ClaimofddiYei7ofperBoiialprop«rtj. 

907.  AlBdayit  and  itt  reqpliiteft. 

90S.  BeqiiiBltlontodierifftotakeandddlTerthapTopertj, 

900.  Seeority  by  plaintUC 

910.  Exoeptlon  to  scureties. 

911.  Defendant,  when  entltted  to  deliyery. 
919.  Justification  of  defendant's  snretiea. 
91&  Qualification  and  Justification  of  suredea. 

914.  Aopertj,  how  taken  when  oonoealad  in  building  or  eo- 

cfosufe. 

915.  Property,  how  kept 

,  916.    Claim  of  property  by  third  person. 

917.    Notice  and  affidavit,  when  and  where  to  be  filed. 

§  206.  [181.]  (AmM  1849.)    Delivery  of  peremal  property. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  sammons,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  such 
proper^,  as  provided  in  this  cljapter. 


*  «.  The  proYisions  of  tUs  chapter  are  a  substitute  for  the  former  action  of 
replevin  {Bob&rU  v.  BandaU,  6  How.  827 ;  8  Sand.  707;  BoekwU  v.  Saunden,!^ 
Barb.  481;  GhapMlr.  ffdnner,  f^  Row.  9S»;B'kcf  France  y.  OarpefUor,  ^  Abh, 
51;  Ifiehok  v.  Michael^  28  N.  T.  260).  And  in  contingencies  not  pro- 
vided for,  the  former  practice  in  the  action  of  replevin  must  be  resorted  to 
(Brtfckwaif  v.  Bumap,  16  Barb.  814;  Wila(fn  v.  Wheeler,  1  Code  Rep.  K.  8.  402; 
6  How.  48). 

/.  The  object  of  the  proceeding  under  this  chapter  is  the  recovery  of  the 
property  in  specie;  and  if,  before  action  brooffht,  the  defendant  unconditionally 
offers  to  restore  the  property,  the  object  is  already  attained,  and  the  proceeo- 
ing  under  this  chapter  is  unnceeesary.  Such  an  offer  is  equivalent  to  a  tender 
before  action  brought  (Savage  v.  /Vmim,  11  How.  17). 

g.  In  Wileon  v.  Wheeler  (supra),  the  question  arose  whether,  in  an  action  for 
the  recovery  of  the  possession  of  oersonal  property,  where  the  property  has 
been  delivered  to  the  plaintiff,  and  the  defendant  has  answered,  the  plaintiff 
candiscontinueonpayment  of  costs  merely;  and  it  was  held  he  could  not. 
If  in  such  a  case  the  plaintiff  nefflects  to  proceed  brfore  iaeus,  the  defendant 
may,  under  section  274,  liave  iudgment  for  a  dismissal  of  the  complaint,  for  his 
costs  and  a  return  of  the  goods ;  or,  if  the  neglect  to  proceed  is  after  issue,  the 
defendant  may  notice  the  cause  for  trial  under  section  258,  and  have  a  dismis- 
sal, verdict,  or  Judgment,  as  the  case  may  require  (Schroeder  v.  Kohlenbaek,  6 
Abb.  66).  An  order  that  the  complaint  be  dismissed  unless  the  plaintiff  brinff 
the  cause  to  trial  within  a  spedfled  time,  is  improper  in  such  a  case,  (iii) 
Or  if  the  plaintiff  serves  notice  of  discontinuance  at  any  stage  of  the  action^ 
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way  r.  Burnap,  13  But).  &47 ;  8  How.  1^ ;  reversed  IS  But.  SOB ;  Sapage  y 
Anb'iu,  II  How.  17;  JfaA  t.  Fndtnda,  12  Abb.  147). 

b.  A  plaintiff  bu  his  election  to  proceed  under  this  cbapler  to  recover  dos- 
teesion  of  the  property,  or  to  recover  dantagea  for  the  tailing  or  detentCoD ; 
and  having  made  his  election,  be  must  abide  bf  tL  He  cannot  have  the  de- 
fendant arrested,  and  have  a  dellrer;  of  the  propertv  too,  pending  the  Utlgv 
tltm.  The  plaintiTa  coune  is,  to  puisue  the  proceedings  pi^Dted  out  in  t&is 
chapter ;  and  IT  Uie  propeitr  cannot  be  fbnnd,  and  the  case  is  within  section 
m,  sab.  8,  to  obtain  an  order  (rfurest;  bat  in  that  case  he  cannot  afterwards 
obtidn  possession  of  the  prc^kertj,  pending  the  action  {Ghapptl  v.  8kinn»r,  S 

e.  The  owner  of  goods  nnlawftillj'  seized,  under  a  waitant  agunst  another 
person  for  non-payment  of  a  tax,  majr  t^e  proceedings  of  "  claim  and  deliv- 
CTf  "  for  such  goods,  notwithstanding  2  Rev.  SUM.  S33,  providing  tliat  replevin 
■haU  not  lie  for  goods  taken  for  a  tax  {StodaoeU  y.  Vielih,  15  Abb.  412). 

d.  A  warehonse  entry,  IT  evidence  of  the  title  of  its  poBseasor  to  the  good« 
whidi  It  desoibes.  Is  as  properiv  the  sutriect  of  an  action  ftir  Its  delivery,  as  a 
certificate  of  slock  or  Ull  of  enatange.  And  in  an  action  to  compel  the  deliv- 
ery of  s  docnmeat  in  writing,  the  court  will  not  set  aside  the  proceedings  up- 
on the  groond  that  the  paper,  npon  Its  boe,  has  no  value,  if  evidence  to  prove 
value  may  be  given  upon  the  trial.  The  qnestion,  whether  value  can  be 
shown  by  extrinsic  proof,  is  a  question  of  law,  wUch,  when  the  docnment  is 
set  forth  In  the  complsini,  or  is  annexed,  is  pn^MZ  to  be  rrised  by  a  demnrrw 
(f  MAttfl  v.  WHliam;  1  Duer,  GffT). 

g.  See  note  to  subdivision  8  of  section  179. 


g  207.  [182.]  Affidavit  and  it*  reguitUa. 

Where  a  deliTei7  is  claimed,  an  affidavit  must  be  made  hj 
the  plaintiff,  or  \>j  some  one  in  bis  behalf,  showing, 

1.  That  the  plaintiff  is  tlie  owner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfallj  entitled  to  the  posaes- 


the  defendant  may  accept  it,  and  sue  on  tlie  undertaking  given  by  the  plaii 
tm  pmcnring  the  delivery  of  the  prt^wrty  to  him. 

/.  The  actions  for  injailee  by  force  to  property,  and  cUms  to  recover 
potsesricm  oTperwiDal  proper^,  are  different  causes  of  acUon.  Those  ad 
are  what  were  fonnerly  known  1^  the  respective  names  of  treipaM  be  b 
a^arlatU  and  rttpUnn ;  and  these  actions,  nnder  the  present  as  well  u.t 

former  practice,  are  concurrent  actions,  the  same  state  of  &cts  sustainin*.'  . 

action  in  either  form; — It  is  the  Judgment  demanded  wlilch  detenniues  lo 
whidi  dais  it  belongs ;  and  where  the  complaint  asks  for  damages  and  not  fbr 
the  possession  or  return  of  the  property,  the  acUra  comes  wluiin  the  class 


aim 


IS  formerly  denominated  tnnMss  (g  167,  sub.  S),  and  not  replevb  {% 
167,  Bub.  8) ;  and  therefore  the  pWntiff  in  such  a  case  is  not  entitled  to  the 
rortdei" 


return  of  the  goods,  he  is  bonnd  to  try  the  title  in  snch  suit  and  take  a  Judg- 
ment therdn  for  a  return  nr  the  value  of  the  Eoods,  and  he  cannot  forego  suoi 
remedy  and  seek  redress  in  a  cross  action  (HeKnight  v.  OiiTUop,  4  Barb.  86). 


393  OLADC  AND  DSLmEBT.  [§  203. 

eion  thereof  by  virtae  of  a  special  propertj  therein,  the  facts  in 
respect  to  which  shall  be  set  forth ; 

2.  That  the  property  is  wrongfully  detained  by  the  defend- 
ant; 

8.  The  alleged  cause  of  the  detention  thereof,  according  to 
his  best  knowledge,  information,  and  belief ; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff;  or  if  so  seized, 
that  it  is,  by  statute,  exempt  from  such  seizure ;  and 

6.  The  actual  value  of  the  property. 

a.  Where  an  afQdayit  stated  that  the  property  in  dispute  was  taken  in  exe- 
cution by  the  sheriff  of  Niagara  county,  under  an  execution  against  the  prop- 
erty of  the  plaintiff,  and  stated  fttrther  that  "  the  property  was  exempt  from 
aeizore  on  such  execution/*  but  no  fiicts  were  stated  bringing  it  within  any 
statutory  exemption,  on  motion  to  set  aside  the  proceedings,  the  court,  Bill, 
J.,  held  the  affidayit  insufficient  (Spalding  y.  BpaXding,  8  How.  807;  1  Code 
Bep.  64).  Gridley,  J.,  in  a  subsequent  case  held,  that  where  property  has  been 
seized  under  an  execution,  the  amdayit  must**  show  "  that  the  property  is  by 
statute  exempt  from  such  seizure  (BoberU  y.WUtardy  1  Code  Rep.  100).  And 
the  ibct  of  such  exemption  is  sirffldently  **  shown  *'  by  *'  an  allegation  *'  that 
the  property  is  so  exempt ;  but  an  allegation  of  the  party  that  **  ne  belieyes  ** 
the  property  is  so  exempt,  is  insuffldent,  unless  it  be  adaed  that  such  belief  is 
founded  on  a  knowledge  of  the  law  or  the  adyice  of  counsel  cognizant  of  all 
the  &cts  of  the  case.  (Id.)  An  affidayit  by  the  plaintiff  that  he  is  the  **  own- 
er "  of  the  property  is  sufficient,  without  setting  out  the  &cts  proying  such 
ownership  (,  urns  y.  Robinty  1  Code  Hep.  62.  See  also  Vandenburg  y.  VdOcen- 
iurg,  8  Barb.  217).  Where  the  substance  of  the  affidayit  was  that  the  plaintiff 
was  entitled,  as  against  his  co-partner,  to  the  exclusiye  possesion  of  the  prop- 
erty claimed  by  yirtue  of  the  articles  of  co-partnership  between  the  plaintiff 
and  defendant.  On  motion  to  set  aside  the  proceedmgs,  and  objection  taken 
to  the  affidayit,  the  court  said,  "  This  affidayit  does  not  meet  the  requirements 
of  the  section.  The  facts  should  be  so  shown  as  that  the  court  can  say  upon 
these  facts,  and  the  best  apparent  eyidence  of  these  facts,  that  a  special  prop- 
erty and  right  of  possession  are  made  out.  If  it  appears  that  the  eyidence  of 
the  &ct8  reals  in  a  writing,  that  must  be  set  forth  as  the  basis  of  the  conclu- 
sion, the  substituted  conclusion  of  the  pli^tiff  himself  will  not  do**  (Dep&u  y. 
Leal,  2  Abb.  12)6). 

b.  On  a  motion  to  set  aside  the  proceedings,  the  court  may  giye  the  pl^tiff 
leaye  to  amend  his  affidayit,  or  introduce  new  affidayits.  This  power  may  be 
properly  exercised  in  a  case  where  what  is  to  be  supplied  is  an  instrument  re- 
ferred to  in  the  original  affidayit  and  matters  purely  explanatory  of  the  fiwHs 
therein  stated,  introducing  no  new  substantiye  matter.  (Id,)  An  appearance 
in  the  action  or  obtaining  a  re-deUyery  waiyes  any  irregularity  in  the  affidayit 
(M;  Evds  y.  Fatt&nan,  f  Abb.  248;  WiBonuin iTmLrance  09.BankT,  HMi^fSH 

§  208.  [183.]  Reqyidtion  to  sheriff  to  take  and  deliver  the 
property. 

The  plaintiff  may,  thereupon,  by  an  indorsement  in  writing 
upon  the  affidavit^  require  the  dberiff  of  the  county  where  the 
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property  claimed  may  be,  to  take  the  same  from  tlie  defendant 
and  deliver  it  to  the  plaintiff. 

§  209.  [184.]  (Am'd  1849.)    Security  hy  plaiTUiff. 

Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking  executed  by  one  or  more  sufficient  sureties  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound  in 
doable  the  value  of  the  property,  as  stated  in  the  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  sball  forthwith  take  the  prop* 
erty  described  in  the  affidavit,  if  it  be  in  the  possession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  custody.  He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session tlie  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion. 

A  The  sheriff  must  indorse  his  approval  on  the  undertaking  {Butm  v.  Bob- 
hifUy  1  Code  Kep.  62).  The  undertaking  can  he  altered,  with  Uie  consent  of 
tho  surety,  {lb.)  On  sufflcent  cause  being  shown,  further  time  may  be  allowed 
for  the  sureties  to  Justify,  (lb.)  Where  the  undertaking  was  signed  by  one 
Graham,  who  was  described  in  the  body  thereof  as  the  surety,  and  also  by  the 
plaintiff,  whose  name  was  not  mentioned  in  the  body  of  the  undertaking, — 
held,  that  the  sheriff  might  erase  the  plaintiff's  name,  and  if  he  oriffinaUy  re- 
quired two  sureties,  the  name  of  another  surety  miffht  be  added.  (lb.)  If  an 
undertaking  be  not  executed  and  deUvered  to  the  sheriff,  the  proceedings  will 
be  Irregular.  It  is  not  in  the  power  of  the  sheriff  to  dispense  with  the  un- 
dertakmg  (18  Wend.  621). 

b.  Where  a  foreign  corporation  is  plaintiff,  the  undertaking  pursuant  to  this 
section  dispenses  with  the  security  required  by  the  revised  statutes  (fTuiam^n 
In$,  €h,  B'k  v.  Bbbbs^  22  How.  494) ;  and  where  an  infimt  is  plamtiff  his  guar- 
dian may  be  surety  (Anon.  2  Hill,  417). 

b.  An  assignment  by  a  defendant  who  prevails  in  an  action  of  claim  and  de- 
livery, of  the  Judgment  and  all  moneys  to  be  obtained  by  means  thereof,  vests 
in  the  assignee  the  defendant's  rights  upon  the  undertakmg  on  the  part  of  the 
pMntUff  {Bowdain  v.  Coleman,  8  Abb.  431). 

«. Where  a  third  person  on  behalf  of  the  plaintiff  executes  an  undertaking 
pursuant  to  this  section,  and  the  defendants  subsequently  obtain  a  Judgment 
against  the  plaintiff  for  costs,  and  on  appeal  that  Judgment  is  affirmea  with* 
costs,  the  two  bills  of  costs  are  within  the  undertaking,  and  the  obligor  is  lia- 
ble therefor  (Tibblea  v.  aOtmnar,  28  Barb.  538). 

d.  An  error  in  the  recital  in  an  undertaking  as  to  the  date  on  which  the  affi- 
davit was  made  held  not  to  vitiate  the  undertaking  (Hi/de  v.  IhiUermmf  1  Abb. 
248) ;  and  t&nMe^  the  court  will  allow  a  new  undertaking  to  be  given  nunc  fro* 
tunc,  when  the  one  given  in  the  first  instance  is  defective  iNemand  v.  WmeU^ 
1  Barb.  20;  2  R.  8.,  056). 
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a.  The  sheriff  can  only  take  the  property  described  hi  the  affidavit  of  the 
pluntiff  when  the  property  is  found  in  the  possession  of  the  defendant  liimself 
or  of  his  agent  (King  y.  Orner^  4  Duer,  431).  Where  the  sheriff  took  possessioa 
of  property  claimed  by  a  third  party,  and  such  third  party  commenced  an 
action  against  the  sheriff  and  the  plaintiff  in  the  first  action  for  such  taking,  to 
recover  possession  of  the  same  property,  and  issued  a  requisition  to  the  coroner 
to  retake  the  property,  ffeldj  that  the  proceedings  of  claim  and  delivery  in  that 
action  were  imgular,  and  that  there  is  only  one  way  in  which  a  third  party, 
claiming  goods  taken  by  the  sheriff,  in  proceedings  of  claim  and  delivery,  can 
assert  his  claim,  and  that  is  pursuant  to  section  2l6  {JSdff&rion  y.  Bom^  o  Abb. 
189 ;  see  SHmpwn  y.  Beynm$.  14  Barb.  fiOe). 

See  note  to  g§  310, 316, 428. 


§  210.  [185.]    Exception  to  sureties. 

The  defendant  may,  within  three  days  after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriif 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to 
do  so,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
"When  the  defendant  excepts,  the  sureties  shall  justify  on 
notice,  in  like  manner  as  upon  bail  on  arrest.  And  the  sheriff 
shall  be  responsible  for  tlie  sufficiency  of  the  sureties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  justify  or  new  sureties  shall  be  substituted  and  jus- 
tify. If  the  defendant  except  to  the  sureties,  he  cannot  reclaim 
the  property,  as  provided  in  the  next  section. 

b.  In  a  case  where  the  plaintiff  had  claimed  the  immediate  delivery  of  prop- 
erty, and  served  the  affidavit,  notice,  and  undertaking,  required  by  g$  307, 206, 
and  200,  the  defendant  excepted  to  the  sureties ;  an<C  they  6mitting  to  Justify, 
the  defendant  moved  to  have  the  action  discontinued ;  the  motion  was  denied 
{Manle^  v.  Puttenan,  8  Code  Rep.  80).  If  the  sheriff  has  taken  sham  securily, 
and  on  that  the  property  has  been  delivered  to  the  plaintiff,  or  for  want  of 
that  the  defendant  has  been  arrested  and  held  to  bdil,  the  plaintiff  is  entirely 
without  remedy  except  the  responsibility  of  the  sheriff    {Id,  Edmonds,  J.) 

§  211.  [186.]  (Am'd  1849.)  I>efend(me,  when  entiOed  to 
re-delivery. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  theshe- 
ritt  a  written  undertaking,  executed  by  two  or  more  sufScient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value 
of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for 
the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  liim^  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  three  days  after  the 


§  212.]  CLAIM  AND  DELIVSBY.  895 

taking  and  semce  of  notice  to  the  defendant,  it  shall  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  21(^. 

a.  An  nndertaking,  under  this  section,  is  not  inyalld  because  taken  in  the 
name  of  the  plaintifTin  the  action  {SUuk  ▼.  EB(Uh,  4  £.  D.  Bmith,  95 ;  1  Abb. 
881 ;  and  see  Decker  y.  Judem,  16  ]N .  Y.  448). 

b.  Where  the  defendant  claims  a  re-delivery,  and  ^ves  an  undertaking 
tmder  this  section,  which  undertaking  states  that  he,  defendant,  requires  a  re- 
turn of  the  property,  such  undertaking  is  competent  evidence  to  go  to  the  Jurv 
to  disprove  an  allegation  in  the  answer  that  the  defendant  does  not  detain  the 
property.  It  is  for  the  Jury  to  say  how  much  weight  such  an  undertaking  is 
entitled  to  (Black  y.  FoOeTy  28  Barb.  887). 

0.  During  the  three  days  in  which  the  defendant  may  elect  whether  or  not 
he  will  demand  a  return  of  the  property,  the  sherifif  is  required  to  retain  the 
property  in  his  possession.  If  the  defendant  elect  to  demand  a  return  the 
sheriff  is  still  to  retain  possession  until  the  defendant's  sureties  JQStify,  unless 
he,  the  sheriff,  is  willing  to  take  the  risk  of  such  Jastification.  The  effect  of 
the  defendant's  demand  of  the  property  within  three  days  is,  not  to  entitle  the 
defendant  to  the  property,  bat  to  prevent  a  delivery  to  the  plaintiff  (6^aAam 
V.  Welle,  18  How.  876).  The  time  within  which  the  defendant's  sureties  are 
to  JustifjT,  is  not  limited.    (Id,) 

d.  When  more  than  two  sureties  Justify,  the  whole  Justification  must  be 
equivalent  to  two  sufficient  sureties.    (Id) 

e.  Where  three  sureties  lusti^  to  the  required  amount,  the  sheriff  cannot 
withhold  a  re-delivery  to  defenaant,  because  with  the  undertaking  was  de- 
livered to  the  sheriff  an  affidavit  of  the  sureties  in  which  they  deposed  to  being 
worth  a  less  sum  than  the  amount  required,  and  less  than  that  m  which  Uiey 
afterwards  Justified.  The  affidavit  was  unnecessary  (Grant  v.  Booth,  21  How. 
854). 

/.  It  is  no  defence  to  an  action  against  the  sureties  that  having  been  ex- 
cepted to  they  &iled  to  Justify.  The  bringing  suit  on  the  undeitaking  is  a 
waiver  of  the  exception.  Where  the  undertaking  is  to  the  party,  he  may  sue 
on  it,  without  any  assignment  thereof  to  him  (Becker  v.  Anderaon,  89  Barb. 
843 ;  see  ante,  p.  191,  b,  e), 

g.  There  is  no  provision  for  the  restitution  of  the  property  to  the  plaintiff 
after  its  redellveiy  to  the  defendant  under  this  section  (Hunt  v.  Mootrey,  10 
How.  478). 

K  At  any  time  before  the  plaintiff  is  entitled  to  the  delivery,  that  is,  at  any 
time  within  the  three  days,  ue  defendant  may  require  the  return  Ac  (WCann 
y.  Thompeon,  18  How.  880). 

§  212.  [187.]  •  (Am'd  1849.)  Justification  of  defendant's 
sureties. 

The  defendant's  snreties,  npon  a  notice  to  the  plaintiff  of 
not  less  than  two  nor  more  than  six  days,  shall  jnstifjr  before  a 
jndge  or  justice  of  the  peace,  in  the  same  manner  as  npon  bail 
on  arrest;  upon  such  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  justify,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time;  but  if  they  or  others  in  their  place,  fail  to  jus- 
tify at  the  time  and  place  appointed,  he  shall  deliver  the  prop- 
erty to  the  plaintiff. 
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a.  Where  in  an  action  for  the  deliyeiy  of  i>er8onal  property  tke  defendant 
has  been  arrested  under  an  order  pursuant  to  subd.  8  of  §  179,  and  has  giren 
the  undertaking  with  sureties  proTided  by  S  211  for  delivery  of  the  property 
to  the  plaintiff  and  been  thereupon  liberated  from  arrest  and  the  process  re- 
turned, but  his  sureties  on  beinff  excepted  to  fidl  to  Ju&tify,  held,  that  in  such 
case,  the  sheriff  himself,  by  such  omission  became  liable  as  bail  (IfcKame  y. 
8mWi,  27  How.  20). 


§  213.  [188.]  (Am'd  1849.)  Qual\ficatian8  and  jwtifioor 
tion  of  wreties. 

The  qaalifications  of  anreties,  and  their  justification,  shall 
be  as  are  prescribed  b  j  sections  194  and  195,  in  respect  to  bail 
upon  an  order  of  arrest. 

§  214.  [189.]  Property^  how  taken  when  concealed  in  huUd 
ing  or  incHoewre. 

If  the  property  or  any  part  thereof  be  concealed  in  a  build 
ing  or  inclosure,  the  sheriff  shall  publicly  demand  its  delivery. 
If  it  be  not  delivered,  he  shall  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  possession ; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his 
county. 

§  215.  [190.]    Property^  Ju/vo  kept. 

When  the  sheriff  shall  have  taken  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and  deliver 
it  to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees 
for  taking,  and  his  necessary  expenses  for  keeping  the  same. 

h.  The  sheriff  is  required  to  use  more  than  ordinary  diligence  in  taking  care 
of  the  property  [Moore  v.  WesUrteU,  21 N.  T.  103). 

§  216.     Claim  of  property  ly  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  affida- 
vit of  his  title  thereto  and  right  to  the  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him  or  his  agent  shall  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking,  executed  by  two  sufficient  sureties,  accom- 
panied by  their  affidavit,  that  they  are  each  worth  double  the 
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valne  of  the  property  as  specified  in  the  affidavit  of  the  plain- 
tifff  and  freeholders  and  householders  of  the  conoty.  And  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  shall  be  valid  against  the  sheriff  unless  made  as 
aforesaid  ;  and  notwithstanding  such  claim,  when  so  made,  he 
may  retain  the  property  a  reasonable  time  to  demand  such 
indemnity. 

a.  ThU  sectioii  applies  only  when  the  property  is  taken  by  the  sherifF  in 
the  proper  dischai^ge  of  hiB  duty,  and  not  when  the  property  is  wrongfiilly 
taken  (am?^  ▼.  Ormr^  4  Daer,  481 ;  Bee  note  to  section  909,  ante), 

§  217.    Notice  and  affidavit^  when  cmd  toAere  to  he  filed. 

The  sheriff  shall  file  the  notice  and  affidavit,  with  his  pro- 
ceedings thereon,  with  the  clerk  of  the  court  in  which  the  action 
is  pending,  within  twenty  days  after  taking  the  property  men- 
tioned therein. 


Chaptbb  HL 

Injunction.* 

Sbction  218.  Writ  of  injunction  abolished,  and  order  substituted. 

219.  Temporary  ij]^unction,  in  what  cases  granted. 

220.  At  what  tune  it  may  be  granted. 

221.  Injunction  after  answer. 

222.  Security  upon  injunction.    Damages,  how  ascertained. 
228.  Order  to  show  cause  why  injunction  should  not  be  granted. 
224  Security,  upon  injunction,  to  suspend  business  of  corpor 

ation. 

225.  Motion  to  vacate  or  modify  ii^  unction. 

226.  Affidavits  on  motion. 

§  218.  [191.]  Injunction  'by  order. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  an  injunction  by  oi:der  is  substituted  therefor.    The  order 

h,  'Injunctions  in  an  action  with  reference  to  their  duration,  are  of  twa 
kinds— temporary  wcAfifwk  The  temporary  ii\j  unction  issues  Ufcre^  and  the 
final  injunction  eantemporaneottHif  with,  the  judgment  Injunctions  also  issue 
in  special  cases,  as  in  proceedmgs  supplementanr  to  the  execution,  &c 
What  it  now  called  a  temporary  iiy unction  was,  berore  the  code,  known  as  a 
preliminary  injunction.  This  chapter  has  no  reference  to  final  injunctions. 
The  grantiuff  or  refusing  a  final  injunction  was  always  a  matter  of  strict 
right,  depending  on  the  rules  of  equity,  and  these  are  in  no  wise  affected  by 
this  chapter  (See  Idnden  v.  Frits,  8  Code  Rep.  166 ;  8.  C.  5  How.  188 ;  Howard 
V.  mUs,  4  Sand.,  874;  N,  T,  Life  IfU.  Co.  v.  Superviaors qfN,  T.,  4  Duer,  200; 
Willard's  Eq.  Juris.  848).  This  chapter  relates  solelv  to  temporary  injunc- 
tions; these,  as  preliminaiy  ix\]unctions,  were  formerly  granted  or  refiised  in 
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laay  be  made  bj  the  court  in  which  the  action  is  brought,  or 
by  a  jddge  thereof,  or  by  a  county  judge,  in  the  cases  provided 
in  the  next  section ;  and  when  made  by  a  judge  may  be  en- 
forced as  the  order  of  the  court 

a.  The  motion  for  an  iidanctian  may  be  made  at  a  general  term  {Drahs  y. 
Eudton  R  R  Co.,  2  Code  Kep.  67),  and  in  certain  cases  before  a  ooon^  Judge. 
See  section  408,  posL 

§  219.  [192.]  (Am'd  1849.)    Injurustum^  in  what  cases. 

[1]  Where  it  shall  appear  by  the  complaint,  tiiat  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or  continu- 
ance of  some  act  the  commission  or  continuance  of  which,  dur- 
ing the  litigation,  would  produce  injury  to  the  plaintiff;  or, 

[2]  When  during  the  litigation  it  shall  appear  that  the  de- 
fendant is  doing,  or  threatens,  or  is  about  to  do,  or  procuring 
or  suffering  some  act  to  be  done  in  violation  of  the  plaintifi^s 
rights,  respecting  the  subject  of  the  action  and  tending  to  ren- 
der the  judgment  ineffectual,  a  temporary  injunction  may  be 
granted  to  restrain  such  act. 

[3]  And  where,  during  the  pendency  of  an  action,  it  shall 
appear  by  affidavit,  that  the  defendant  threatens,  or  is  about 
to  remove  or  dispose  of  his  property,  with  intent  to  defraud  his 
creditors,  a  temporary  injunction  may  be  granted  to  restrain 
such  removal  or  disposition. 

the  discretion  oi  the  court  (FoUer  y.  Chapman,  AmbL  99 ;  BoberU  y.  Andenon^ 
2  Johns.  Ch.  R  300).  But  since  the  code  prescribes  the  cases  in  which  this 
species  of  relief  may  be  obtained,  at  least  in  the  cases  prescribed,  the  granting 
or  refbang  a  temporary  i^j unction  can  no  longer  be  a  matter  resting  in  Judi- 
cial discretion.  Yet  it  Is  said  to  be  stiU  a  matter  of  discretion  (iTuiffer^  y. 
Glazier,  10  How.  475 ;  Minor  y.  Terry,  6  id.  210 ;  Oroeker  y.  Baker,  8  Abb.  183 ; 
Van  de  Water  y.  Kebey,  2  Code  Bep.  8).  It  is  considered  that  this  chapter 
yeiy  materially  enlarges  the  class  of  cases  in  which  a  temporary  injunction 
may  be  allowed  (Cure  y.  Ormford,  1  Code  Ben.  N.  S.  18;  5  How.  298 ;  Capet 
y.  Parker,  ib.  90 ;  Perkine  y.  Warren,  6  How.  841 ;  Maleomby,  Miller,  id.  456 ; 
Tkompeon  y.  Comm'e  cf  Canal  Fund,  2  Abb.  248;  Beubene  y.  Jod,  8  Eeman, 
488;  MerriU  y.  Thompton,  8  K  D.  Smith,  295).  But  it  cannot  be  construed  to 
create  new  rights  of  action  or  giye  new  remedies  (  Wordsworth  y.  Lifon,  1  Code 
Rep.  N.  a  168;  5  How.  468). 

b.  Ipjnnction  oan  only  go  against  a  party  to  tlia  action.— (TTo^im  y. 
FuUer,  9  How.  426 :  1  Mad.  Ch.  Fr.  175,  8d  Lond.  ed.;  WilUrd*s  £q.  Juri& 
842,  citing  FOUnoeY,  FOaun,  4  Johns.  Ch.  R  25 ;  Waller  y.  JIarrie,  7  Paige, 
167).  But  a  defendant  cannot  object  that  a  person  not  aparty  to  the  action 
is  enjoined  {Tradeemen'i  Bank  y.  Merrit,  1  Paige,  802).  Tlie  court  will  dis- 
charge the  injunction  as  to  such  person  on  his  application.  (Id)  And  it  has 
been  said  the  court  wiU  not  attach  him  for  disobeying  the  ii^unction  (Wataon 
y.  FuUer,  9  How.  426). 

&  Ii^iuiotioo  not  leUottolive. — ^An  ix^unction  is  neyer  retrooctiye  (TAd 
F^opfe  y.  Albanjf  RRCo.l2  Abb.  171). 
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A  The  proTUIonfl  of  this  aection  are  permimke^  not  imperatiM  {firtue  y.  2M- 
moar$  4b  Hudmn  CantU  Co.,  19  Baib.  371). 

h.  To  authorize  an  h^  unction,  there  phould  not  only  be  a  clear  yiolation  of 
the  plaintiff's  rights,  but  the  riehts  themselves  should  be  certain,  and  capable 
of  being  clearly  ascertained  {(Hmttead  y.  LoonUi,  6  Barb.  152 ;  Willard's  Eq. 
Juri&843;^fMlfVMttey.  .BM9IM,  4Abb.  440;  15  How.  75;  Crocker  y.  Baker,  ^ 
Abb.  1831  It  should  be  issued  with  caution  (Woodward  y.  HarrU,  2  Barb. 
440) ;  and  not  be  granted  in  eyeiy  case  in  which  the  pluntiff  brings  himself 
within  the  letter  of  this  section.  Some  regard  should  be  had  to  ue  nature 
and  extent  of  the  hijnry  which  the  plaintiff  would  suffer  if  the  injunction 
should  be  withheld,  ana  also  to  the  consequences  to  the  defendant  if  it  be 
muted  (Bru4!e  y.  Delaware  Canal  Co.,  19  Barb.  871 ;  OaUaUn  y.  Oriental  Bank^ 
16  How.  353;  MeCaffeHy  y.  doner,  10  id,  475 ;  Maee  y.  Trutteee  cfNeuHmrg,  15 
How.  161).  It  must  be  shown  that  defendant  is  about  to  do  some  specific  act  J 
in  yiolation  of  plaintiff's  rights  (Lewie  y.  OUeer,  4  Abb.  121).  An  mjnnction  N 
should  not  be  granted  ex  parte  unless  pressing  necessity  is  shown  (AndraeeUe 
Y,Bowns,^A.^.A4S^xl^Ro^^.l^\BedfdAy.MiddleiMi,'tBoAw.m(^  Anin- 
Junctjcm  should  only  be  granted  where  it  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  where  also  it  appears  by  affi- 
davit that  sufficient  grounds  exist  therefor  (Fowler  v.  Bume,  7  Bosw.  63^ 

&  It  is  no  ground  for  refusing  an  injuction  that  the  plaintiff  shows,  in  addi- 
tion to  the  tSMia  entitling  him  to  the  injunction,  a  state  of  facts  entitling  him 
to  an  order  of  arrest  (MeriU  v.  Thampeon,  8  E.  D.  Smith,  284). 

d  Xqtniictioa  by  defondant. — ^To  enable  a  defendant  to  obtain  an  Iqluno- 
tion,  he  must  serve  a  oomplahit,  Ac.,  in  the  nature  of  a  cross^uit  (Tkunoif  v. 
MiB$y  1  Code  Rej^  83).  Except  in  cases  (not  veir  probable)  where  the  defend- 
ant's right  to  an  injunction  appears  by  the  complaint    (Id.) 

e.  I^iunction,  bow  aervad. — ^The  order  cannot  reeularly  be  served  prior  to 
the  summons ;  the  summons  and  order  may  be  served  together  (LefingteeU  v. 
Ckate,  19  How.  54^  Where  an  injunction  is  granted  by  the  eouri,  and  not  by 
a  Judge  out  of  court,  it  is  properly  served  by  a  personal  delivery  of  a  certified 
copy,  and  no  exhibition  of  the  onfinal  order  is  requisite  (Mayor  of  If.  T.  v. 
Gonaver,  5  Abb.  344) ;  but  if  the  oraer  is  made  at  chambers,  the  onghial  must  Vk 
be  produced  and  shown  to  the  party  served  at  the  time  of  the  service,  unless 
the  court  make  an  order  to  dispense  with  personal  service  (3  Paige,  851  Oth- 
erwise the  service  will  not  suffice  to  found  a  proceeding  for  contempt  (c%Nitb'ii^ 
ion  Y.WM,  6  Sand.  430;  Wateon  v.  Fuller,  9  How.  4^ ;  Loomie  v.  Brown,  16 
Barb.  330 ;  eonira,  see  Ltmnifelon  v.  Swift,  23  How.  1).    An  injunction  directed 

to  a  municipal  corporation  is  properly  served  upon  the  mayor,  as  the  chief 
officer  of  such  corporation  (Dane  v.  Maifor  of  New  York,  1  Duer,  486 ;  5  Sel- 
den,  277). 

f.  A  copy  of  the  papers  upon  which  an  injunction  is  granted,  must  in  all  >j 
cases  be  served  with  the  injunction,  or  the  service  of  the  iiyuncUon  will  be 
set  aside  as  irregular  (PenfiM  v.  WMU,  8  How.  87 ;  LefingweU  v.  Ckaee,  19 
How.  55).  The  object  of  requiring  service  of  a  copy  of  the  affidavit,  is  to  ap- 
prise the  defendant  of  the  bets  alleged  on  which  the  injunction  was  fl^ranted. 
(ib.y  Is  the  omitt^g  to  serve  the  affidavit  on  whidi  the  injunction  was 
granted,  such  an  irregularity  as  releases  the  part^  upon  whom  Uie  service  is 
made  fi^m  the  duty  of  obedience  ?  Semble,  that  it  does  not  Datie  v.  Mayor  of 
N.  T.  (1  Duer,  451) ;  contra  TFotem  y.  FuUer  (9  How.  426).  The  omission,  how- 
ever, to  serve  the  papers  on  which  the  injunction  was  granted  does  not  entitle 
the  defendant  of  have  the  injunction  vacated,  but  only  to  have  the  service  set 
aside  (F^fiM  v.  WhUe,  8  How.  87). 

g.  Order  nuwt  be  obeyed — So  long  as  an  injunction  is  in  foroe  it  must  be 
obeyed,  notwithstanding  it  may  have  been  unproperly  or  irregulaHy  ieeued  (3 
Edw.  Ch.  R.  188;  4  Paige,  444 ;  SnUth  v.  Reno,  6  How.  124;  Amth  v.  Aueien, 
1  Code  Rep.  N.  8. 137;  Krom  v.  Hogan,  2  Code  Rep.  144;  4  How,  225 ;  Dam 
v.  Mayor  if  N.  Y,,  1  Duer,  451 ;  5  Seld.  263 ;  NeaS/e  v.  Oebome,  15  How.  81). 
And  an  injunction  directed  to  a  corporation  is  operative  and  binding,  not 
only  on  the  corporation  itself,  but  upon  every  person  whose  personal  action 
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as  a  member  or  officer  of  the  corporate  body  it  seeks  to  restrain  or  control 
(Id.)  But  service  of  the  injunction  order  on  a  jj^erson  not  a  party,  and  to  whom 
the  order  is  not  directed,  does  not  operate  to  bmd  him  by  the  injunction.  Its 
utmost*  effect  is  as  a  notice  (EdmantUm  y.  McLoud^  19  Bu'b.  856);  and  mnMe 
he  cannot  be  attached  for  disobeying  it  ( WaUon  y.  PuUer^  9  How.  426][.  Where 
an  injunction  against  the  further  prosecution  of  a  legal  proceeding  is  senred 
upon  the  promoyent  therein,  it  is  his  dut^  not  only  to  refrain  from  taking  any 
further  active  part  in  the  proceeding  enjoined,  but  also  to  direct  the  officers 
of  the  court  and  others  who  act  in  ue  proceeding  at  his  instance  and  under 
his  control,  to  refrain  from  any  further  steps  in  the  matter,  pending  the  con- 
tinuance in  force  of  the  inlunction  (Mayor  of  N,  T.  y.  Corunar^  6  Abb.  244;  St 
John's  College  y.  Carter^  4  My.  &  C.  497).  A  par^  restrained  by  injunction 
from  doing  a  particular  act,  cannot  stand  by  passiye  and  see  the  injunction 
yiolated  by  his  partner  in  business  at  the  expense  of  the  partnership,  with- 
out being  guilty  of  a  contempt  (Neale  y.  Osborne,  15  How.  81 ;  see,  however, 
Ihe  People  y.  Albany  JL  R  Co,,  12  Abb.  171 ;  FMd  y.  Chapman,  18  Abb.  820). 

a,  A  corporation  may  be  punished  for  contempt  of  an  ii\|'«mction(jrA«  People 
y.  Albany  R  B,  Co,,  12  Abb.  171 ;  2U  How.  858). 

b.  An  attachment  for  disobedience  of  a  Judgment  enjoining  a  particular  act^ 
is  a  proceeding  on  the  Judgment,  and  will  not  be  granted  where  defendant  has 
appealed  and  giyen  security  staying  proceedings  on  the  Judgment  (Howe  y.  Sear- 
ing, 11  Abb.  28). 

e.  Review  of  order. — The  propriety  of  issuing  the  injunction  cannot  be  re- 
viewed on  appeal  from  an  order  granting  an  attachment  for  the  violation  of 
such  injunction  (Orim  v.  Orim,  1  K  D.  Smith,  190). 

d.  An  appeal  ftx>m  an  order  granting  an  injimction  does  not  stay  the  o{>eration 
of  the  injunction  pending  the  appeal ;  and,  notwithstanding  the  appeal,  an  at- 
tachment will  issue  to  punish  the  party  enjoined  for  any  violation  of  the  in- 
junction (Stone  v.  Carlan,  8  Code  Kep.  108). 

e,  Bffeot  of  dimniwiwl  of  oomplalnt,  or  removal  of  oauae. — ^Where  an  in- 
junction is  allowed,  and  the  complaint  is  subsequently  dismissed,  the  injunc- 
tion, ipsofaeto,  falls  with  it  Nor  can  an  appeal  restore  the  injunction.  It  can 
only  be  restored  by  a  reversal  of  the  Judgment  But  where  an  appeal  has 
been  taken  from  such  Judgment  of  dismissal,  the  plaintiff  can  apply  to  the 
court  on  notice,  to  restrain  the  proceedings  of  defendant  until  the  decision  of 
the  appeal  (Eoyt  y.  Carter,  7  How.  140].  If  such  a  motion  is  granted,  it  is  in 
fact  the  ^nting  a  new  injunction.  A  new  undertaking  should  be  given,  as 
the  sureties  on  tne  injunction  first  issued  are  discharged  (Town  of  OuUford  v. 
Cornell,  4  Abb.  220 ;  and  as  to  the  effect  of  a  discontinuance  of  the  action,  see 
Hope  v.  Aeker,  7  Abb.  808 ;  Boyt  v.  Carter.  7  How.  140 ;  DunJdn  y.  Lawrence,  1 
Barb.  447}.  On  the  removal  of  a  cause  from  the  State  court  into  the  circuit 
court  of  tne  United  States,  where  there  is  an  injuncUon,  the  order  for  removal 
may  provide  that  it  (the  order)  shall  not  operate  of  itself  to  dissol/oe  the  injunc- 
tion (lAddle  y.  ThoOOisr,  12  How.  294). 

/.  Note  to  paragraph  1. — To  authorize  an  injunntion  under  the  first  divis- 
ion of  this  section,  the  coinplalnt  must  contain  a  demand  for  it  as  part  of  the 
relief  sought  (Hot)^  v.  McCrea,  4  How.  81 ;  Olsen  v.  SmiOi,  1  id,  ^\  Vineent 
V.  King,  18  id.  289).  It  is  not  enough  to  show  that  the  continuance  of  the 
acts  complained  of  will  do  him  an  iigury ;  he  must  also  show  that  it  is  a  case 
in  which  he  will  be  entitled  to  final  relief  (Coming  v.  Troy  Iron  and  NaU  Fa6- 
tary,  (Miow,S9  [Ward  Y,Deu>ey,  lib.  17;  Crocker  y.  Baker,  3  Ahh.  182;  Worda- 
worih  v.  Lyon,  6  How.  403 ;  HarU  v.  Hansey,  82  Barb.  55 ;  10  Abb.  822) ;  and  there- 
fore an  injunction  cannot  be  granted  to  restrain  the  doing  of  acts  in  relation 
to  property,  in  respect  to  which  acts  or  properly  no  final  Judgment  is  prayed 
{Huke  V.  Thompeon,  8  How.  475).  Where  the  complaint  claimed  that  one  de- 
fendant purchased  a  bale  of  goods  of  the  plaintiff  with  intent  to  defraud 
3iim,  and  afterwards  sold  the  goods  to  the  other  defendant ;  and  charged  the 
latter  with  knowledge  of  the  fraud ;  and  claimed  the  amount  of  the  goods,  and 
Ihat  the  defendants  were  insolvent, — was  held  to  be  a  case  for  an  injunction  to 
restnun  the  sale  or  disposition  of  the  goods  by  the  defendants  during  the  lit- 


§  319.]  iKJUKonoN.  401 

igation  (Maleomb  y.  HSOer,  6  How.  466 ;  MiicheU  y.  Bettman,  35  Baib.  408).  See 
apparently  oawtrck,  Rettbens  y.  Jod^  8  Kernan,  488. 

a.  Note  to  paragraph  2. — An  injunction  under  this  proyision  can  only  be  for 
acts  done  or  threatened  pending  the  litigation  {Seabrij^  y.  Lani,  9  How.  847 ; 
Makomb  y.  MiUer^  6  id.  456) ;  see  howeyer  Merritt  y.  TTumipson,  8  E.  D.  Smith, 
284),  and  the  acts  must  such  as  shall  "  tend  to  render  the  judgment "  to  be  ob- 
tained "  ineflFectual "  (H(mffY.M*Crea,  4  id.  81;  OUen  y.  Smith,  7  id.  481; 
Twic^e  y.  King,  18  itf.  289 ;  Potcer  y  ^^«r,  18  Abb.  284 ;  Vermilyea  y.  Fmntf- 
yea,  14  How.  470).  Where  a  fraudulent  transfer  Jias  been  made,  the  court  is 
not  authorized  in  an  action  by  a  simple  contract  creditor  a^inst  the  debtor 
and  his  fraudulent  yendee,  to  restrain  the  latter  from  disposms  of  the  prop- 
erty (iReubens  y.  Joel,  8  Keman,  488 ;  Bishop  y.  Halsey,  3  Abb.  &0 ;  oyerruling 
MoU  y.  Dunn,  10  How.  226 ;  and  probably  DiUon  y.  Horn,  5  How.  86 ;  but  see 
'N,  r.  Ice  Co.  y.  K  Wett.  Ins.  Co.  21  How.  296.) 

h.  In  an  action  by  a  wife  for  a  dlyorce  a  mensa,  and  for  maintenance,  the 
complaint  besides  stating  a  cause  of  action  alleged  that  defendant  threatened  to 
dispose  of  his  property,  and  remoye  from  the  State  without  proyiding  for  the 
plaintiff,  and  asked  that  he  should  be  restrained  from  so  doing,  an  irjunction' 
was  granted  {VenmlpeaY.  Vermilyea,  14  How.  470;  6  Abb.  611). 

e.  Note  to  paragraph  3. — A  mere  refhsal  to  pay  a  debt,  whether  the  defendant 
be  insolyent  or  not,  is  not  sufficient  cause  for  an  injunction  (Pomeroy  y.  Hind- 
marsh,  6  How.  487).  Nor  is  it  sufficient  that  the  defendant  threatened,  before 
the  action  was  commenced,  to  make  an  assignment  for  the  benefit  of  his  cred- 
itors, (ic.)  But  where  during  the  penden/^  of  an  action,  it  shall  appear  by  af- 
fidayit,  that  the  defendant  threatens,  or  is  about  to  remoye  or  dispose  of*^  his 
property,  with  intent  to  defraud  his  creditors,  a  temporair  injunction  may  be 
issued  to  restrain  such  remoyal  or  disposition  {Perkins  y.  Warren,  6  id.  841 ;  Mal- 
eomb  y.  Miller,  6  id  466 ;  Hovey  v.  APCrea,  4  id  81).  But  such  a  remedy  by 
injunction  is  only  applicable  where  the  act  is  threatened,  or  is  about  to  be  aone, 
and  not  when  it  has  been  done.  {lb,)  Nor  is  a  plaintiff  entitled  to  an  injunc- 
tion in  such  case,  unless  he  establishes  an  equitable  ground  for  interference,  by 
showing  that  he  is  a  creditor,  or  that  he  will  be  injured  \yf  the  threatened 
fraudulent  transfer  {Ib.\  An  injunction  ousht  not  to  be  issued  on  such  an 
application,  where  the  plaintifTs  demand  is  denied  on  oath  by  the  defendant, 
and  is  unsupported  by  any  eyidenoe,  and  there  is  no  proof  that  the  plaintiff 
baa  any  interest  in  restraining  the  defendant  (lb.)  Where  the  legal  right  of  the 
plaintiff  is  denied  by  affldayit,  as  broadly  as  it  is  asserted,  the  application 
stands  upon  the  same  ground,  and  shall  be  ^yemed  by  the  same  rules,  as 
where  the  whole  equity  of  a  complaint  is  denied  by  the  answer.    (lb.) 

d  The  effect  of  the  injunction  granted  under  this  part  of  the  section,  Is 
not  to  restrain  any  remoyal  or  disposition  whateyer  of  the  defendant's  prop- 
erty, but  only  sucn  a  remoyal  or  disposition  with  an  intent  to  deflraud  credi- 
tors (Brewster  y.  Hodges,  1  Duer,  609;  and  see  Pomeroy  y.  HindmaT^,  6' 
How.  86). 

e.  Ooatinaanoe  of  temporary  injunction. — On  an  application  to  continue  a- 
temporary  injunction,  the  court  will  inquire  whether  or  not  it  has  power  to- 
grant  the  relief  demanded  (HarU  y.  Bartey,  10  Abb.  822 ;  82  Barb.  65)^ 

/.  Trade  marks. — ^In  what  cases  and  upon  what  principles  the  court  will 
mnt  an  injunction,  to  protect  the  use  or  a  trade  mark,  see  Brooklyn  White 
Lead  Go.  y.  Mamry,  26  Barb.  417 ;  Hobbs  y.  Franmis,  19  How.  567 ;  Comstock 
y.  White,  10  Abb.  264  n ;  Hmee  y.  Searing,  10  Abb.  264 ;  Partridge  y.  Mmek,  2: 
Barb.  Ch.  R  101.  affirmed;  see  4  How.  296 ;  1  How.  App.  Cas.  647;  Peterson 
y.  Hvmphrey,  4  Abb.  894 ;  Fenn  y.  Bowles,  7  Abb.  202 ;  Stokes  y.  Landgraff,  17 
How.  608 ;  Christy  y.  Murphy,  12  How.  77 ;  Samuel  y.  Buger,  4  Abb.  88 ;  18  How. 
842 ;  24  Barb.  163 ;  WiUlams  y.  Spence,  26  How.  866  Jurgensen  y.  Alexander, 
24  How.  269 ;  Fetridge  y.  WeOs,  4  Abb.  144 ;  Fetridge  y.  Aierchant,  id.  166 ;  ex- 
plained, Corvoin  y.  Daly,  7  Bosw.  222 ;  and  see  Howard  y.  Henriquez,  8  Sand. 
726 ;  Stone  y.  Carlan,  8  Code  Rep.  67 ;  Merrimack  Manuf.  Co.  y.  Gamer,  4  E. 
B.  Smith,  887 ;  2  Abb.  818 ;  Wolfe  y.  Goulard,  18  How.  64 ;  WHUams  y.  John* 
son  2  Bosw.  1 ;  Clark  y.  Clark,  26  Barb.  76). 

26 
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An  ix^vnctloii  lias  been  reAuad  ^— 

a.  Merely  to  restrain  an  act  *'  dangeroufl  to  the  peace,  morals  or  wel&re  of 
the  community"  (Wooieey  y.  Judd,  11  How,  49 ;  Smith  ▼.  Lockwood.  It  Barb. 

209). 

h.  To  restrain  proceedings  on  a  judgment  (WaU  y.  Bogefn^  %  Abb^  261 ;  Chap- 
pel  V.  Pbtter^  11  How.  865 ;  see,  howeyer,  JDobtim  y.  Floaree,  1  Abb,  97 ;  3  Ker- 
nan,166). 

e.  To  restrain  the  publication  of  proceedings  in  another  action  ( Wood  y.  Jfor- 
w»«,  3  Duer,  674). 

d.  To  restrain  the  disclosure  of  an  art  or  inyention  taught  by  plaintiff  to  de- 
fendant under  an  oath  not  to  diyulge  it  (Doming  y.  Ohapman^  11  How.  883). 

e.  To  restrain  a  foreign  corporation  (torn  issuing  bonds  (Booors  y.  Mi^hioim 
South,  jB.  it  a>.,  28  Barb.  539). 

ff.  To  restrain  State  officers  proceeding  under  a  State  law  (The!n^[i9on  y. 
Commistionen  of  Oanal  Fund^  2  Abb.  248;  see  ante,  p.  402,  a), 

h.  To  restrain  a  railroad  company  from  cutting  its  road  (Baueus  y.  Albany 
IPemR  B.  CVi.,8How.  70 ;  see,  also,  jB^n&  y. X^  J«2an<l ^  i2L,  18  Barb. 646X 
ft.  To  restrain  a  receiyer  (F»i%/Z^  y.  Bacon,  24  Barb.  155). 

j.  To  preyent  the  construction  of  a  sewer  in  a  public  street  by  a  munldpal 
corporation  {KOseif  y.  King,  82  Barb.  410). 

k.  To  restrain  the  exercise  of  a  trade  contrary  to  a  coyenant  with  a  spedfio 
penalty  for  a  breach  (Vincent  y.  KingA^  How.  284).  It  would  be  otherwise 
if  no  penalty  was  specified  (Id  :  see  Mowe  y.  Soaring.  6  Bosw.  854 :  soe  Bedfidd 
y.  Mmeion,  7  Bosw.  649). 

I  To  preyent  a  consequential  injury  from  a  lawful  exercise  of  a  right  (Wil- 
Uam»  y.  Jf.  F.  Cent,  R  A  Co.,  18  Barb.  222). 

m.  To  restrain  the  collection  of  a  tax  illegally  imposed  (Wtlaon  y.  Mai/or  of 
N,  r:,l  Abb.4;  Chemical  Bank  Y.  Maifor  ^N.  i'.k.79;N.  T,  Life  Ins,  Co. 
y.  J\r.  T.  Supervisors,  id.  250 ;  LivingMan  y.  iIoUe,J*eck,  4  Barb.  10 ;  Kan  i^n«M- 
laer  y.  JTtidfi,  tldL  17 ;  see,  howeyer,  Wood  y.  Braprr,  4  Abb.  822). 

n.  To  restrain  a  foreclosure  suit  (Tarrant  y.  Quitckmboss,  10  How.  244;  see 
Grinnan  y.  Pto<(,  81  Barb.  828 ;  Susguehana  Banx  y.  Supervisors  of  Broom,  25 
K  T.  812 ;  Broderick  y.  /ft»iZft,  26  Barb.  639). 

0,  To  protect  a  mere  nominal  interest  (Wetmore  y.  Story,  8  Abb.  262 ;  281). 
p.  To  protect  a  clidm  on  an  illegal  contract  (Befifk.u  v.  Amor,  Art  Union.  5 
Sand.  614). 

9.  To  restrain  the  continuance  of  the  use  of  the  sigi^  of  .<  Jissolyed  firm  by 
the  firm  continuing  the  business  (Psierson  y.  Humphry,  4  Abb.  894). 

r.  To  restrain  a  municipal  corporation  from  pajrinff  money  under  &  ^'esolu- 
tion  claimed  to  be  illegal  ( Roberts  y.  Mayor  of  N,  F.,  5  Abb.  41). 

«.  To  restrain  a  municipal  corporation  from  selling  its  real  estate  <  ^ioosoveU 
y.  Draper,  7  Abb.  108 ;  The  People  y.  Lowber,  id  158). 

(.  To  restrain,  at  the  instance  of  an  indiyidual  tax-payer,  an  act  ii^urlous 
to  all  the  tax-payers  of  the  city  (Kotft  y.  School  Trustees,  16  How.  140). 

u.  To  restrain  the  imposition  or  collection  of  a  tax  or  of  an  assessment 
(see  Bette  y.  0%  of  WmsBurg,  15  Barb.  255 ;  Wood  y.  Draper,  24  Barb  187;  4 
Abb.  822 ;  14  How.  288 ;  Mace  y.  Trustees  of  Newburg,  15  How.  161 ;  Blake  y. 
CUy  of  Brooklyn,  26  Barb.  801 ;  Beck  y.  Fft&<^  ofBandtnU,  15  Abb.  48 ;  Murray 
y.  Jayne,  8  Barb.  612 ;  Chemical  Bank  y.  Mayor  of  N,  T,,  1  Abb.  79 ;  and  see 
Laws  1858,  p.  97,  ch.  69 ;  Mut.  Ben.  Ins.  Co.  y.  Super,  of  N.  F.,  20  How.  416 ; 
83  Barb.  822). 

«.  To  restrain  a  Judment-debtor  from  compromising  suits  brought  to  cancel 
securities  as  usurious  (BfrnghJUm  y.  Smith,  26  Barb.  685). 

10.  When  the  real  object  of  the  action  is  to  obtain  a  reyiew  of  a  preyious  de- 
cision (Livingston  y.  Hudson  B.  B.  Co.,  8  Code  R.  148). 
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a.  To  restrain  a  defendant  firom  obtaining  payment  of  debts  due  bim  {OaUch 
tin  ▼.  Oriental  Bank,  16  How.  253). 

6.  To  restrain  the  lessee  of  an  inn  from  discontinuing  to  keep  the  inn  open, 
as  he  had  covenanted  to  do  {Sboper  y,  Brodrick,  11  Simons,  47). 

e.  To  preyent  the  publication  of  a  libel  {Brandreth  y.  laiiee,  8  Paige,  24 ;  2 
Swans.  418). 

d,  Qenerally  where  the  ii^jury  Is  such  as  may  be  amply  recompensed  by  an 
action  for  damages  {Marshal  y.  BRters,  12  How.  218 ;  Towntend  y.  Tanner,  27 
•a  884;  2  Code  R.  6;  Spear  y.  Cutter,  2  Code  R.  100;  4  How.  575). 

e.  To  restrain  an  apprehended  trespass  (Mayor  cfN,  T.  y.  Gmcner,  5  Abb. 
171, 253 ;  see  WUlard  Eq.  Juris.  381). 

/.  To  restrain  interference  with  partnership  fbnds,  the  partnership  being 
denied  (Ooutding  v.  Bain^  4  Sand.  716 ;  see  Dunham  y.  Jarois,  8  Barb.  88 ; 
Mowfyray  y.  Lawrence,  22  How.  107 ;  13  Abb.  817). 

g.  To  restrain  summary  proceeding  by  landlord  to  recoyer  possession  of 
demised  premises  {Smith  y.  Moffat,  1  jBarb.  65 ;  Wordeworih  y.  Lyon,  1  Code 
Rep.  K  S.  68 ;  4  How.  468 ;  Hyatt  y.  Burr,  8  How.  168 ;  Bokee  y.  HammerOey, 
16  How.  461 ;  Ihiigan  y.  Hogan,  1  Bosw.  645 ;  Marks  y.  WiUm,  11  Abb.  87 ; 
Beeback  y.  McDonald,  11  Abb.  95 ;  21  How.  224).  tigunctions  were  allowed 
under  the  circumstai^ces  of  the  cases  in  Cure  y,  Crawford,  1  Code  Rep.  N.  S. 
j68;4How.  463;>biTe8tery.  (KOft^n,  1  Duer, 624 ;  Capet  y,  Paa-ker, ICod&'B/sp. 
N.  8.  90 ;  VdUotin  y.  SeigneU,  2  Abb.  121). 

A.  To  restrain  corporate  election  {HaHi  y.  Barvey,  82  Barb.  55 ;  10  Abb.  822). 

t.  Wh^re  plaintiff  had  commenced  an  action  and  issued  an  attachment  in 
another  action  {MUls  y.  Block,  80  Barb.  549). 

i.  To  restrain  police  officers  from  exercising  superyision  of  citizens  within 
the  sphere  of  their  duty  as  peace  officers  (Steman  y.  Kennedy,  15  Abb.  201). 

k.  To  try  the  right  to  officb  in  a  religious  corporation  (Hartt  y.  Harvey,  10 
Abb.  822 ;  82  Barb.  55). 

I  To  test  the  title  to  a  public  office  (Ihe  People  y.  Draper,  4  Abb.  888 ;  14 
How.  233 ;  McCaff^rty  y.  Olaner,  10  How.  475 ;  Leteis  y.  OUwr,  4  Abb.  121 ; 
Mayor  of  If.  T.  y.  Conowr,  5  Abb.  171 ;  Mayor  of  If.  F.  y.  Fiagg,  6  Abb.  296). 

m.  To  restrain  proceedings  of  commissioners  of  highways  (Ihatcher  y.  Dueen- 
bury,  9  How.  82). 

n.  Where  the  rights  of  the  parties  were  undetermined,  and  an  injury  might 
be  occasioned  to  one  party  {Oumee  y.  Odell,  13  Abb.  264). 

0.  To  set  aside  a  irauaulent  lien  on  property  attached  by  the  plaintiff 
{Brooks  y.  Stons,  11  Abb.  220 ;  19  How.  895 ;  MilU  y.  Block,  80  Barb.  549). 

p.  To  restrain  a  party  firom  giying  his  seryices  to  another  {Fredericks  y. 
Meyer,  18  How.  566 ;  1  Bosw.  227 ;  see  Sanquirico  y.  BenedetU^  Barb.  815 ; 
Lumley  r.Wagner,  1  De  Gex  K.  &  G.  604;  18  Eng.  Law  &  Eq.  K.  252 ;  Butler 
y.  QaletU,  21  How.  465 ;  Hamblin  y.  Dinneford,  2  Edw.  Ch.  R.  529 ;  EmJUle  y. 
Kean,  6  Simons,  888). 

§  220.  [198.]  At  what  time  it  may  he  granted.  Copy  affida- 
vit to  be  served. 

The  injuQctioQ  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment,  npou 
its  appearing  satisfactorily  to  the  court  or  judge,  by  the  affida- 
vit of  the  plaintiff,  or  of  any  other  person,  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  affidavit  must  be  served 
with  the  injnnction. 


o.  Order  may  be  made  prior  to  servloe  of  sammonfl.— The  injunction 
oraer  may  be  granted  by  the  justice  prior  to  the  seryice  of  the  summons ;  to 
be  served  therewith  {LefflngweU  v.  Chaw,  19  How.  54 ;  10  Abb.  472/.    It  is  not 
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indispensable  to  the  validity  of  an  injoncti  n  order  that  a  complaint  should 
precede  or  accompany  it  (Mattice  y.  Oifford^  16  Abb.  246) ;  in  other  cases  it  is 
said  that  an  injunction  order  cannot  be  wanted  on  affidavits  without  any  com- 
plaint {Morgan  v.  Qwickenbath,  22  Barb.  76 ;  The  People  v.  Ths  N,  T.  Common 
Pleas,  3  Abb.  181 ;  see  (Hmttead  v.  Loomis,  6  Barb.  153 ;  Badger  v.  Wagstaff,  11 
How.  562).  As  an  injunction  can  be  granted  only  when  it  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded.  There  must 
therefore  be  a  complaint  upon  which  to  found  the  motion  for  an  ii^  unction 
(Morgan  v.  Quackehbosa,  22  Barb.  72).  But  if  the  motion  is  made  on  an  afflda- 
vit  which  contains  all  the  requisites  of  a  complaint  it  is  sufficient.    (Id,) 

a.  The^round  for  the  injunction  must  be  shown  by  affidavit  (MUUken  v. 
Carey y  8  Code  Rep.  250 ;  5  How.  272) ;  but  a  complaint  in  which  the  allega- 
tions are  made  unquadifledlyf  i. «.,  not  on  information  and  belief  merely,  and 
the  allegations  of  which  are  sworn  to  be  true,  will  be  treated  as  an  affidavit.  This 
seems  ue  result  of  the  decision  (Boome  v.  Webb,  1  Code  Rep.  114 ;  Benson  v. 
I^h,  ib.  58 ;  Krom  v.  BMon,  2  ««.  144 ;  Minor  v.  Terry,  6  How.  210 ;  Smtth  v. 
Beno,  id.  126 ;  P^nfleld  v.  White,  8  u2.  87 ;  Woodruff  v.  Fieher,  17  Barb.  229 ;  Jonee 
V.  Atterbury,  1  Code  Rep.,  N.  8.,  87 ;  Levy  v.  X^,  6  Abb.  89 ;  S.  0.  15  How. 
895 ;  badger  v.  Waggtaff,  11  How.  662) ;  but  the  ordinary  form  of  verification 
is  not  sufficient  for  the  purpose  (J%M^to*cA;  v.  EUon,  25  How.  862).  The  plaintiff 
cannot  make  out  the  cause  of  action  relied  upon  in  the  complaint  by  allegations 
in  his  affidavit  (Hento  v.  Long  Idand  R  R  Co.,  13  Barb.  646). 

b.  An  injunction,  as  a  eeneral  rule,  will  not  be  allowed  on  mere  information 
and  belief  (CampbeU  v.  Morrieon,  7  Paige,  160 ;  Bank  of  Orleans  v.  Skinner, 
9  id,  805;  1  Barb.  Ch.  Pr.  617;  IdvmgOon  v.  Bank  of  K  K,  26  Barb.  804; 
Boome  v.  Webb,  1  Code  R  114 ;  3  How.  827 ;  Pom&roy  v.  Hindmarsh,  5  How. 
437 ;  BcUeau  v.  Barnard,  12  id.  ^34 :  and  authorities  collected,  Crocker  v.  Baker, 
8  Abb.  188) ;  and  where  facts  are  stated  on  information  and  belief  the  sources 
of  information  and  grounds  belief  should  be  stated  (The  People  v.  Mayor  ofN. 
Y,  9  Abb.  253) ;  but  the  facts  may  be  shown  by  the  affidavits  of  any  person 
cognizant  of  them  (Bank  of  Orhane  v.  Skinner  9  Paige^  805.) 

e.  An  injunction  will  not  be  granted  after  a  demurrer  to  the  complaint  for 
not  stating  facts  sufficient  to  constitute  a  cause  of  action  has  been  sustained 
(Mowbray  v.  Lawrence,  14  Abb.  160). 

d  After  an  application  for  an  iqlunction  has  been  denied,  an  application  to 
another  court  on  the  same  state  of  facts  is  improper  (Ma^oflf.T,  v.  Conof>er, 
5  Abb.  252;  25  Barb.  514;  and  see  Harrington  v.  Amancan  Iruuranoe  Co,,  I 
Barb.  244). 

Bee  note  to  section  226. 

§  221.  [194.]  (Am'd  1849.)    Injunction  after  answer. 

An  injunction  fihall  not  be  allowed,  after  the  defendant  shall 
have  answered,  unless  upon  notice,  or  upon  an  order  to  show 
cause;  but  in  such  case  the  defendant  may  be  restrained,  until 
the  decision  of  the  court  or  judge,  granting  or  refusing  the 
injunction. 

Bee  note  to  section  228,  pott, 

§  222.    [195.]    (Am'd   1849.)      Security  upon  injunction. 
DaynageSy  how  ascertained. 

Where  no  provision  is  made  by  statute  as  to  security  upon 
an  injunction,  the  court  or  judge  shall  require  a  written  under- 
taking on  the  part  of  the  plaintiff,  with  or  without  sureties,  to 
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the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined  snch 
damages*  not  exceeding  an  amount  to  be  specified,  as  he  may 
sustain  by  reason  of  the  injunction,  if  tlie  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
shall  direct. 

a.  Staying  prooeedings  after  judgment — Where,  on  a  complaint  to  set 
aside  a  judgment  and  execution  on  the  ground  of  fraud,  the  complaint  prayed 
an  injunction,  and  an  ii^unctlon  was  granted  exparte^  by  a  justice  at  chambers 
on  the  execution  merely  of  an  undertaking  as  prescribed  by  this  section  witli- 
out  the  bond  or  deposit  required  by  tlie  revised  statutes  in  such  a  case — the  in- 
junction order  was  ordered  to  be  set  aside  unless  the  security  required  by  the 
revised  statutes  was  given  in  ten  days  {Cook  v.  Diekerson^  2  Sand.  6§1).  ^*  The 
revised  statutes  (2  R.  S.  189, 190,  g§  141  to  149)  require,  that  before  the  issuing 
of  an  injunction  to  stay  proceedings  in  a  personal  action,  after  judgment,  a  de- 
posit shall  be  made  of  the  amount  of  the  judgment ;  and  a  bond  with  sureties 
executed  for  the  payment  of  the  damages  and  costs  to  the  adverse  party.  Pow- 
er was  conferred  oh  the  *  chancellor '  to  dispense  with  the  deposit,  and  receive 
a  sufflcient  bond  for  the  amount  of  the  judgment ;  and  when  the  ground  of  the 
injunction  is  that  the  judgment  was  obtained  by  actual  fraud, '  the  chancellor ' 
had  the  power  to  dispense  with  both  deposit  and  bond.  These  provisions  &n 
not  repealed  by  the  code."  (lb.)  See  Gee  v.  Souihtoorth^  10  Paige,  297 ;  Dickey 
Y.  Craig,  6  id,  m. 

b.  It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corporation 
who  brings  suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation 
from  proceeding  at  law,  and  for  the  appointment  of  a  receiver  and  an  equit- 
able distribution  of  the  corporate  assets,  should  give  the  bond  or  make  the 
deposit  prescribed  by  the  above  provisions  of  the  revised  statutes,  to  entitle 
hhn  to  the  injunction  prayed  (Hutchinson  y.  N.  T.  Central  JUiUSy  2  Abb.  894). 

c  Superior  ooort  practice. — The  practice  in  the  superior  court  with  refer- 
ence to  security  on  grating  an  ii\J unction  was  declared  in  a  note  (1  Sand.  700; 
1  Code  R  93)  to  be— 

"  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be 
granted  with  a  restraint  in  the  mean  time,  the  judge  will  in  gener^  require 
security  to  the  defendant  for  damages,  as  in  the  code,  §  195  [now  flB. 

"  2.  The  plaintiff's  own  undertaking  will  not  be  received,  xumK  he  will 
justify  as  being  a  freeholder  or  h^|^|older,  and  worth  double  the  sum  speci- 
fied, over  and  above  all  his  deb^gMflabilitles. 

"  8.  When  a  surety  is  requir^^^^Bfetification  must  be  to  the  same  effect. 

*'  4.  When  a  plaintiff  residinMHBwIie  State  applies  for  an  iigunction,  he 
must  furnish  an  undertaking  ex*ecMp^y  a  resident  surety." 

d.  Security. — An  undertaking  wTth  one  surety  would,  it  seems,  be  sufficient 
{Ward  V.  Whitney,  4  Selden,  446).  The  plaintiff  need  not  join  in  the  under- 
taking (LefflngwcU  v.  Chave,  19  How.  54 ;  10  Abb.  472).  No  particular  form  of 
secunty  is  required ;  any  form  of  security  as  a  penal  bond  which  substantially 
complies  with  the  requirements  of  this  section,  will  suffice  (Episcopal  Church 
cf  Westchester  v.  Yarian,  28  Barb.  644 ;  Town  of  Guilford  v.  ComeU,  4  Abb.  220). 
An  attorney  may  be  a  surety  (Ryckman  v.  Cdeman,  13  Abb.  898).  The  under- 
taking given  on  the  issuing  of  an  iigunction  should  be  approved  by  the  judge 
and  filed  with  the  clerk  (g  423).  An  omission  to  file  the  undertaking,  if  done 
designedly,  will  entitle  the  defendant  to  have  the  injunction  dissolved ;  and, 
even  if  tlie  omission  be  by  oversight  or  accident,  the  plaintiff  must  pay  the 
defendant  costs  of  a  motion  to  have  the  injunction  vacated  on  the  ground  that 
the  undertaking  has  not  been  filed  (0^ Donned  v.  McMurUy  3  Abb.  wl ;  Lefflng- 
well  y.  Chave,  5  Bosw.  704).  No  provision  for  a  reference  need  be  contained 
in  the  undertaking  {Biggins  v.  AUen,  6  How.  80).    See  Hule  4. 
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a.  Where  a  corporation  having  authority  to  sue  and  be  sued  commences  an 
action,  and  its  president,  for  the  purposes  of  an  injunction,  executes  an  under- 
taking prescribed  by  this  section,  in  his  official  character,  not  professing  to  act 
as  agent  for  the  corporation,  the  undertaking  will  be  re^urdod  as  the  act  of 
the  corporation,  and  will  bind  it  and  not  the  officer  {Epia,  Ch,  ofSt,  Pekr  r, 
Varian,  28  Barb.  644). 

b.  The  undertaking  is  for  the  benefit  of  all  the  defendants  enjoined,  whether 
served  or  not  {Ournberland  Coal  and  Iron  Co,  y.  Huffman  Steam  Coal  Ch,  99 
Barb.  16). 

e.  If  the  sureties  in  the  undertaking  become  insolvent,  it  is  in  the  discretion 
of  the  court  to  order  other  sureties  to  be  8nbstltated(TFiZMT.  ^Sfnn^^r,  15 
How.  310). 

d.  Where  the  security  given  on  the  Issuing  of  an  Injunction  Is  inadeouate, 
it  is  ground  for  vacating  the  ix^ unction,  unless  the  security  is  increased  {fi^oh' 
man  v.  CoUman,  21  How.  404). 

e.  The  fact  that  a  receiver  plaintiff  hss  not  given  adequate  security  on  his 
appointment  as  receiver  is  no  ground  for  yacatlng  an  injunction  obtained  by 
him  (Angd  v.  SaliBlmry,  19  How.  48). 

f.  A  defect  hi  the  undertaking  is  not  ground  for  vacating  the  injunction 
{WiUiama  v.  Hall,  1  Bland,  194). 

g.  Damages. — Where  the  plaintiff  during  the  progress  of  the  cause  serves 
a  notice  upon  the  defendant,  waiving  the  Injunction,  the  defendant  is  not  then 
entitled  to  an  order  of  reference  to  ascertain  his  damages^  because  the  court 
must  **flnaUy  decide  that  the  pUiintifftoae  not  entiUed  thereto*^  Until  this  point 
is  reached  in  the  progress  of  the  action,  the  application  for  a  reference  to  ascer- 
tain damages  is  premature  {Shearman  v.  N,  Y,  Central  MiUe,  11  How.  269). 
The  order  may  be  made  after  final  judgment  In  the  action  {Metho.  Churchee  of 
N.  T,  V.  Barker^  18  N.  Y.  463).  And  where,  in  the  progress  of  an  action,  an 
injunction  had  been  dissolved  on  motion  of  the  defendant,  and  a  report  of  a 
referee  subsequently  made  in  favor  of  the  defendant,  but  no  jud^ent  had  been 
entered  on  such  report — ^held  that  the  defendant  was  not  entitled  to  a  refer- 
ence to  ascertain  his  damages,  as  until  judgment  was  entered,  the  court  had 
not  finallv  decided  that  the  plaintiff  was  not  entitled  to  the  injunction.  On 
entering  Judgment  the  defendant  might  then  move  for  a  reference  (Weeks  v. 
SoijUhwick,  12  id.  170).  Where  the  plaintiff  served  a  notice  that  he  discon- 
tinued the  action,  and  offered  to  pay  tlie  defendant's  costs.  The  costs  were 
adjusted  bv  consent  and  paid.  Afterwards  the  defendant  moved  on  the  notice 
of  discontinuance,  the  injunction  order  and  the  proceedings  in  the  action,  for 
an  orden|juit  the  action  be  discontinued  and  the  injunction  vacated,  the  court 
made  al^Kler  declaring  the  action  discontinued,  and  said  that  by  the  dlscon- 
tlnuancexne  injunction  would  cease  to  operate  (Hope  v.  Acker ^  7  Abb.  808 ; 
see  Dunkin  v.  Lawrence^  1  Barb.  447jr4BMkV.  Carter^  7  How.  140) ;  and  the 
defendant  be  entitled  to  a  reference  M^H|fcain  his  damages  (Carpenter  v. 
Wright^  4  Bosw.  655).  The  reference^^^^Brdered,  although  not  provided 
for  in  the  undertaking  (Higgins  v.  Auu^^Km,  80).  It  was  formerly  other- 
'wiae(Oareier.8hddon,SBaj\).2SZ).  ^\W^ 

h.  In  Ooatee  v.  Coaieey  (1  Duer  664)  the  injunction  was  dissolved,  on  motion 
founded  upon  the  answer  and  affidavits,  and  the  plaintiff  discontinued.  On 
reference  to  ascertain  the  defendant's  damages,  the  referee  allowed  counsel- 
fees  paid  by  the  defendant  in  procuring  the  dissolution  of  the  injunction.  The 
court  held  the  allowance  proper.  (See  4  Edw.  Ch.  R  292 ;  4  Paige,  440 ;  2  id. 
116 ;  FUtpatriek  v.  Flagg,  12  Abb.  189 ;  and  further  as  to  the  items  of  damage 
allowed,  see  Wilde  v.  Joel,  15  How.  820 ;  BenneU  v.  Brown,  20  N.  T.  99).  Sem- 
ble,  a  counsel  fee  in  the  cause  may  be  allowed  (Coreoran  v.  Jttdsonf  24  N.  T. 
J06 ;  see  contra,  Strong  o.  De  Foreet,  15  Abb.  427). 

4.  Want  of  jurisdiction  in  the  court  over  the  subject  matter  of  the  action 
does  not  deprive  the  defendant  of  the  right  to  damages  on  the  undertaking 
ffiven  on  the  issuing  of  the  injunction  in  the  action  (Oumberlaad  Coal  Go,  v. 
Hoffman  S^eam  Coal  Co.  15  Abb.  78 ;  89  Barb.  16).  A  defendant  who  obevs 
an  injunction,  although  never  served  therewith,  is  entitled  to  recover  the 
damages  he  sustained  by  such  obedience.    (Id,) 
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a.  Tlie  semtles  tipan  tiie  imdertakiiig  gtten  upon  the  Issuanee  of  an  injuno- 
tlon  osnnot  be  held  liable  for  damages  resnlting  firom  the  continuance  of  *the 
injunction  pending  an  appeal  fbom  an  order  yacatiiig  it  (2W»  <ff  Q%M/rd  t. 
a?m<sB,4Abb.220T. 

h.  Where  a  referee  reports  the  fiicts  and  not  the  damages  which  the  de- 
fendants have  sustained  by  reason  of  aninjtbiction,  the  report'wiUnotbcf'Con- 
firmed  (Taak8  y.  Schmidt,  19  How.  418). 

«L  It  is  in  the -discretion  of  the  court  ordering  the  reference,  to  direct  that 
the  sureties  have  notice,  or  to  set  aside  the  report  upon  Uieir  application 
(M€(h0.  Ghurehes  qr  N,  T.  y.  MarkBr,  18  N.  T.  468). 

d.  Semble,  the  court  eannot  direct  a  Judgment  to  be  entered  against  the 
sureties  for  tJie  amount  of  defendant's  damages,  an  action  must  be  brought  on 

'tiie^undertaking  {Fittpatrkk  t.  JP^g.  12  Abb.  189 :  -see  however  Wmtt  t. 
Seova,  4  Abb.  405). 

e.  The  report  of  the  referee  must  be  confirmed  by  the  court  before  any 
action  can  be  taken  on  it  (Oriffln  y.  Slaie,  5  How.  205 ;  8  Code  R  2151  Form 
of  order  conflrmfang  report,  see  Sirofig  y.  De  ForeBt.  15  Abb.  427 ;  WiUiM  y. 
Seonl,  4  Abb.  405. 

/.  Action  on  undertaking. — ^It  seems  that  the  undertaking  may  be  prose- 
cuted without  leaye  of  the  court  (N.  F.  Cent.  Ins.  Co,  y.  8aff(M,  10  How.  844*; 
Higgins  y.  AUen,  6  How.  80).  K  there  has  been  a  reference  to  compute  the 
damages,  the  report  of  the  referee  must  be  confirmed  before  a  motion  for 
leave  to  sue  on  the  Undertaking  will  be  entertained  ( Origin  y.  BiaU,  5  How. 
205;  8CodeR215;  and  see  m2&  v.  «/m{,  15  How.  820). 

g.  In  an  action  on  the  undertaking,  the  judgment  of  dissolution  is  con* 
elusive,  and  the  only  question  is  the  amount  of  £mages  {CMst&n  y.  WhSUMti^ 
8  OaL  809;  MeOko.  OkarehMafN,  T.  v.  Bofkw,  18  N.  T.  468). 

§  S2S.  [196.]  (AmM  1849.)  Order  to  show  ccmse.  Bestrcma 
in  mean  time. 

If  the  court  or  judge  deem  it  proper  that  the  defendant;  or 
any  of  several  defendants,  should  be  heard  before  granting  the 
injunction,  an  order  may  be  made  requiring  cause  to  be  shown^ 
at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted ;  and  the  defendant  may,  in  the  mean  time,  be 
restrained. 

h.  An  application  for  an  order  under  this  section  is  a  motion  {BcUdmn  y« 
dtp  of  Brooklyn,  not  reported).  And  cannot  be  made  in  the  first  district  in 
an  action  triable  elsewhere.  {lb.)    See  noteto  section  401. 

t.  Upon  an  order  and  tempcnury  restraint  under  this  section,  security 
may  be  required  as  upon  Uie  allowance  of  an  injunction  under  section  2S& 
(Mkkodist  Ohurehea  of  N.  Y.  v.  Baith&r,  18  N.  T.  468).  Whether  such  security 
is  imperatively  requued,  or  is  in  the  discretion  of  the  tribunal  granting  the 
order,  query?  (Id.) 

J.  On  motion  to  show  cause  why  an  li^unction  should  not  issue,  the  defend- 
ant may  read  in  opposition  to  the  motion  the  affidavits  of  third  persons,  al- 
though he  has  put  m  his  answer  denying  the  whole  merits  of  the  complaint 
The  answer  in  such  case  is  only  used  as  an  affidavit  (Florence  v.  Bates,  2  Code 
R  110).  The  court  will,  howev^permit  the  plaintiff  to  put  in  affidavits  in 
reply  to  such  new  matter,  (lb.)  where  a  temporaiy  ii^unction  order  had  been 
granted  ex  parte,  and  notice  given  to  the  defendant  to  show  cause  why  tlie 
temporary  injunction  should  not  be  made  permanent,  the  defendant  on  the 
return  of  the  order,  showed  cause  by  his  answer  to  the  complaint,  duly  veri- 
fied, and  also  by  the  affidavits  of  sevend  persona  in  support  of  the  answer. 
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The  plaintifi'B  coandel  objected  to  anj  affldavltB  being  road  in  support  of  the 
answer.  Bat  the  objection  was  oyerrmed,  on  the  authozity  nfBtnioalkUUf  78- 
loffecf,  y.  McMam,  9  F&ige,  601  (lb.) 

§  224.  [197.]   (Am'd  1849.)    Security  upon  injunction  to 
suspend  business  of  corporation. 

An  injunction  to  Buspend  the  general  and  ordinary  business 
of  a  corporation,  shall  not  be  granted  except  by  the  court,  or 
a  judge  thereof.  Kor  shall  it  be  granted  without  due  notice 
of  the  application  therefor,  to  the  proper  officers  of  the  ^cor- 
poration, except  where  the  people  of  this  State  are  a  party  to 
the  proceeding,  and  except  in  proceedings  to  enforce  the  lia* 
bility  of  stockholders,  in  corporations  and  associations  for 
banking  purposes,  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty,  as  such  proceedings  are  or  shall  be 
provided  by  law,  unless  the  plaintiff  shall  give  a  written  under- 
taking, executed  by  two  sufficient  sureties,  to  be  approved  by 
the  court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all 
damages  not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  The  damages  may  be  ascertained  by 
a  reference  or  otherwise,  as  the  court  shall  direct. 
Bee  note  to  section  333. 

* 

§  225.  [198.]    Motion  to  vacate  or  modify  injunction. 

If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time 
before  the  trial,  may  apply  upon  notice,  to  a  judge  of  the  coi^rt 
in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affi- 
davits on  which  the  injunction  was  granted,  or  upon  affidavits 
on  the  part  of  the  defendant,  with  or  without  the  answer. 

a,  Maj  an  Injnnotion  be  vacated  ez  parte. — Section  834  does  not  apply 
to  injunctions ;  and  they  can  only  be  vacated  or  modified  pursuant  to  this 
335th  section  {MiUs  v.  fhurAy,  1  Code  Rep.  131).  But  in  Bmee  v.  Delaware 
and  BudMm  Canal  Co,  (8  How.  440),  the  supreme  court  at  a  general  term  in 
the  third  district,  decided  that  section  834  of  the  code  applies  as  well  to  in- 
junction orders  as  to  other  orders ;  that  the  special  provision  made  by  sec- 
tion 335  was  hi  addition  to  the  powers  conferred  by  section  834,  and  not  in- 
tendcKl  as  a  substitute  for  them ;  and  that  it  was  competeut  for  a  Judge  to 
vacate  or  modify  an  injunction  order,  without  notice ;  but  that  it  was  not  the  bet- 
ter practice,  and  should  never  be  done,  except  when  from  the  urgency  of  the 
case  it  was  necessary  to  guard  against  serious  loss,  which  sometimes  might  be 
occasioned  by  the  delav  incident  to  serving  notice.  The  court  may  in  the  first 
imttance,  in  its  discretion,  hear  motions  to  vacate  ii\]unction  orders  {Woodruff 
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y.  yiiher^  17  Barb.  280).  The  provisioii  in  Bection  325,  that  the  application 
may  bo  made  to  a  Judge,  is  permissiye  merely,  and  does  not  abridge  the  gene- 
ral Jurisdiction  of  the  court  A  motion  to  diasolye  an  injunction,  made 
directly  to  the  court,  was  the  former  practice ;  and  although  it  was  usual  to 
apply  to  the  Judge  granting  certain  orders  in  suits  at  law,  to  yacate  them,  this 
-  court  has  power,  both  in  suits  at  law  and  in  equity,  to  yacate  any  order  made 
in  a  cause  by  a  Judge  out  of  court  (id, ;  and  see  iVdk  y.  Torhs^  24  How.  868). 

a.  Questions  on  motion  to  vacate — ^What  papein  may  be  used. — Upon  a 
motion  to  dissolye  an  ii\|unction  order,  granted  during  tibe  pendency  of  an 
action,  under  the  last  clause  of  section  219,  the  only  question  to  be  considered 
is  that  of  fraudulent  intent  A£9dayits  denying  the  debt  sworn  to  by  the 
plaintiff  cannot  properly  be  receiyed.  The  effect  of  the  temporary  injunction 
that  can  alone  be  wanted  in  such  a  case,  is  not  to  restrain  any  disposition 
whateyer  of  the  defendant's  property,  but  only  such  a  remoyal  or  disposition 
with  an  intent  to  defraud  his  creoitors  {Bretotter  y.  Hodge9, 1  Duer,  009). 

h.  On  motion  to  yacate  an  ii\]unction  order  granted  without  notice,  founded 
on  notice  and  upon  the  compbiint,  the  affldayit  upon  which  the  injunction  was 
granted,  copy  injunction  order,  copy  affldayit  of  the  plaintiff,  and  copies  of  the 
pleadings,  the  moylng  party  is  not  obliged  to  proye  the  existence  of  a  suit  and 
an  injunction,  proof  of  seryice  of  notice  of  motion  is  aU  that  is  required  {New- 
lury  y.  Newbury,  6  How.  182).  On  the  motion  to  yacate,  a  yerined  answer 
may  be  read  as  an  affidavit  ^Krom  y.  Hogan^  4  How.  225 ;  Sdhoonmaker  y.  B^, 
Dutch  Churchy  5  id,  216 ;  Minor  y.  Terrp^  6  id  210).  The  motion  may  be  maae 
and  opposed  upon  affldayits  of  any  number  of  witnesses ;  and  it  is  a  matter  of 
discretion,  upon  balancing  the  eyidence  adduced,  to  dissolye  it  or  not  {MiTwr 
V.  Terrp,  6  How.  211 ;  Crocker  y.  Baker,  8  Abb.  183 ;  Vandewater  v.  KOsey,  2 
Code  R  8 ;  MoUcomb  y.  Miller,  6  How.  456).  The  burden  of  proof  is  on  the  party 
haying  the  affirmatiye  {Shearman  y.  Hart,  14  Abb.  858).  The  moying  party 
may  introduce  affldayits  to  contradict  new  matter  introduced  by  his  opponent, 
but  the  moving  party  may  not  introduce  new  matter  in  avoidance  of  that  set 
np  by  his  opponent  {Shearman  y.  Bart,  14  Abb.  858.    See  %  226.) 

e.  Must  all  defendants  answer  before  moving  ?— Must  all  defendants  an- 
swer before  they  can  move  to  dissolve  iiigunction  on  answer  {MaUett  y.  Wey* 
houeU  BJc,  1  Barb.  217). 

d,  Effeot  of  verified'  ans'wer  denying  eqnities  of  oompLaint — ^It  has 
been  held  that  a  preliminary  injunction  cannot  be  sustained  when  all  the 
equities  of  the  complaint  are  denied  by  the  answer  {Finnegan  y.  Lee,  18  How. 
186 ;  Blaichford  y.  N.  Haven  R  iJ.  Co.,  6  Abb.  276).  Or  where  the  only  ground 
on  which  the  injunction  can  be  sustained  is  denied  in  the  answer  {GotUd  y. 
Jaeobsohn,  18  How.  158).  According  to  the  practice  prior  to  the  code,  an  in- 
junction would  not  be  dissolved  on  the  commg  in  of  the  answer,  unless  the 
aefendants  positiyely  denied  all  the  equity  of  the  bill.  «  A  denial  on  informa- 
tion and  belief  was  not  sufficient  (Famv.  Van  Bokketm,  1  Paige,  100;  Ap- 
tharpe  y.  Conutoek,  Hopk.  l^^akeman  y.  QiUetpy,  5  Paige,  112 ;  Atffy  Oen'l 
y.  Caihoee  Co,,  6  Paige,  184).  Where  the  answer  did  not  deny  the  facts  charged 
in  the  bill  positiyely  and  fully,  although  the  denial  was  as  full  as  could  be 
given  by  the  party  under  the  circumstances,  the  ii\j  unction  would  not  be  dis- 
solve {Roberts  y.  Anderson,  2  Johns.  Ch.  Rep.  204).  And  eyen  when  all  the 
equity  of  the  bill  was  denied  by  the  answer,  it  was  not  a  matter  of  course  to 
dissolve  the  injunction,  as  the  granting  and  continuing  an  ii\]unction  always 
rested  in  the  sound  discretion  of  the  court,  to  be  governed  by  the  nature  of 
the  case  {lb,  Moore  y.  HyUon,  Dey.  Equitrr  Hep.  429 ;  Bank  ef  Monroe  y.  Seharm- 
erhom,  1  Clarke,  808).  The  statement  of  the  defendant  had  to  be  at  least  cred- 
ible. Any  evasion  in  not  responding  to  the  charges  in  the  bill,  or  an  ex- 
treme improbability  in  the  statement  of  t^e  defendant,  would  induce  the  court 
to  retain  the  injunction  {Moore  y.  HyUon,  supra;  WiUiams  y.  HaR,  1  Bland, 
195 ;  SUjTtsr  y.  Voe,  2  Bosw.  661).  So,  if  the  acfendanfs  answer  was  contradic- 
tory {Tong  y.  Oliver,  1  Bland,  199 ;  see  LvtchjfiM  y.  PeUon,  6  Barb.  188).  And 
if  the  equity  of  the  bill  was  not  charged  to  be  in  the  knowled^  of  the  defen- 
dant, and  the  defendant  merely  denied  all  knowledge  and  behef  of  the  facta 
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alleged  therehi,  the  inunction  would  not  be  disBslyed  on  the  bill  and  answer 

alone  (Boqers  y.  Boffers^  1  Paige,  4S6).     So,  if  the  court  could  see  in  the  facta 

'  disclosed  in  the  answer  good  reason  for  retaining  the  ii\]unctioxi,  it  would  be 

'retained,  notwithstanding  a  Aill  denial  of  the  equity  of  the  bill  (Bank  qf  M&r^ 

toe  T.  Behermerhorn^  1  Clarke,  303 ;  see  IhOnjii  y.  BudUmg^  15  Abb.  445 ;  Clark 

>.  Law,  32  How.  426> 

a.  It  was  a  general  rule,  howeyer,  that  if  the  fiu;ts  on  which  the  complain- 
'  anf  8  equity  rested  were  poeitiyely  denied  ^e  ii^unction  must  be  dissolyed  (G^ 
awiy.mtm,  1  Bland,  855 ;  eeeFakTmrr,  BUa»,  8  Sand.  731 ;  1  Code  Rep.  K.  a 
155 ;  iVte'TM  y.  Warren,  6  How.  849 ;  see  Sehermerhom  y.  MerrULl  Barb.  611). 
The  answer  was  sufficient  if  it  dxsproyed  the  facts  in  the  bill  UPparlandy,  Mg- 
IhwdL,!  Car.  Law  Repos.  110).  It  needed  not  to  inyalidateby  niU  proof  the  fhcta 
in  the  bill  The  defendant  needed  only  to  show  that  the  eyidence  of  the  ooni- 
'plaint  was  entitled  to  no  credit  (NorWs  3iir%  y.  Perrow,  4  Hand,  1). 

h.  An  injunction  against  a  corporation  could  not  be  dissblyed  on  bill  and  an- 
swer ;  the  answer  must  be  duly  yerified  by  the  oath  of  some  of  the  corpora- 
*tion,  who  are  acquainted  with  the  fiicts  stated  therein  (FuUon  Bank  y.  Jfeio 
York  and  Bharon  Oanai  O?.,  1  Paige,  811). 

e,  A  defendant  might  answer  an  injunction  bill,  on  oath,  for  the  purpose  of 
'moying  thereon  for  a  dissolution  of  the  injunction,  although  an  oath  wra 
walyed  or  was  not  necessary.  But  such  answer  had  no  other  or  greater  force 
as  eyidence  than  the  bill  (MancheHdr  y.  Day,  6  Paige,  1^5 ;  Dougreyy,  Topping^ 
'4  id,  94). 

d,  A  party  in  contempt  may  move  to  ▼aoate^— "  It  is  no  answer  to  a  mo- 
'tion  to  dissolye  an  i^janction,  to  show  that  the  defendant  lias  yiolated  it '* 
\8mm  V.  Beno,  6  How.  124 ;  BnUOi  y.  AusUn,  1  Code  Rep.  N.  S.  137 ;  Field  y. 

Chapman,  18  Abb.  320 ;  FiM  y.  Hunt,  22  How.  880 ;  Qumee  y.  OdeU,  18  Abb. 
i^;and8ee4How.225;  lClarke,28). 

e.  Tkoation  of  injuttotfon  for  non-pixM60trtfon  of  aotton.— A  want  of  due 
diligence  in  prosecuting  the  action,  Is  a  cause  for  dissolying  the  injunction 
(Be  PfByOer  y.  Qravee,  2  Johns.  Ch.  R  204 ;  Biagim  y .  Woodward,  Hopk.  842 ; 
e^^bor  y.  Hese,  5  Paige,  85).  But  only  as  to  the  defendants  seryed  with  process ; 
for  a  neglect  to  serye  the  summons  and  injunction  order  on  some  of  the  defen- 

,dant8,  is  not  a  ground  for  dissolying  the  injunction  as  to  those  seryed  (5  Paige, 
85).  And  omitting  to  serye  some  defendants  giyes  no  right  to  those  seryed  to 
moye  to  yacate  the  injunction  for  that  cause  {Seebor  y.  Bisse,  supra).  The 
court  will  not  yacate  uie  injunction  for  neglect  of  the  plaintiff  to  prosecute  the 
action  where  the  defendant  may  himself  proceed  (ScMrmerhom  y.  MerrilL  1 
Barb.  511); 

Bee  note  to  section  22iS. 

§  226.  [199.]    Affidavits  to  oppose  motion. 

If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  Otherwise,  the  plaintiff  ntiay  oppose  the 
«ame  by  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  injunction  was  gratited. 

/.  An  answer  yerified  as  required  by  the  code  is  not  an  affldayit,  and  there- 
fore where  the  detbndant  moyes  to  dissolye  the  Injunction  solely  on  his  an- 
'swer  yerified  as  required  bj  the  code,  the  plaintiff  cannot  interpose  affidayita 
in  addition  to  those  on  which  the  motion  was  granted  in  opposition  to  the 
•motion  {BUaehford  y.  if.  Haven  R  R  Co.,  7  Abb.  822,  Gen.  T.  1st  Dist. ;  and 
to  the  like  effect  see  Berwny,  Stannard,  2  Code  Rep.  56 ;  HarttoeU  y.  Kingelev, 
Id.  101;  2  Sand.  647 ;  B^n^tm  y.  ^rt«^,  1  Code  R  60 ;  Roomey.  Webb,lid,lU; 
8  How.  827 ;  MtOikin  t.  Carev^  Code  R  250 ;  5  How.  272 ;  contra,  see  Krom 
V.  Hogan,  2  Code  Hep.  14i;  4  How.  225;  Sehoonmaker  y.  Rtf.  Dutch  Church,  5 
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How.  267 ;  2  Ck)de  Rep.  282 ;  ffaseaUy,  Madiam Uniter^tyy  1  Code  Rep.  N.  S.  170: 
JcLcques  Y,  AresoHf  4  Abb.  282 ;  and  see  Merrimack  Mfg.  Co.  y.  Oamer^  2  Abb.  822 ; 
4  £.  D.  Smith,  887 ;  and  particularly  Fowler  y.  Bt/nu,  7  Boew.  687).  In  BartioeU  y. 
Kingtky  (2  Code  R 101),  it  was  further  held,  that  where  the  motion  is  made  on  a 
yerified  answer  only,  the  plaintiff  could  not  read  his  reply  in  opposition.  In  Mi- 
nor y.  BuckingTumi  (8  Abb.  68),  Inffrabam,  J.,  who  concurred  in  BkUehford  y.  iV. 
Eaoen  B.  B.  Co,,  held  that  where  ue  motion  to  dissolye  was  made  on  an  answer 
Betting  up  new  matter  yerified  by  the  defendant's  attorney,  who,  in  his  affidayit 
of  yenfication  stated  his  personal  knowled^^  of  the  facts  stated  in  the  answer 
and  that  such  facts  were  true,  there  the  plamtiff  might  introduce  additional  affl- 
dayita  In  the  N.  17 .  common  pleas,  Brady,  J.,  Imd.  that,  "•  on  mption  to  dis- 
solye an  injunction,  the  plaintiff  cannot  support  his  original  application  by 
additional  affldayits,  nor  can  such,  affldayito  be  permitted  to  be  read  unless  the 
answer  sets  up  matter  in  awndance  of  the  plainjUff's  claim  or  right.  If  the  an- 
swer contains  not  only  a  denial  of  the  plunfJTs  equities,  but  claims  a  right 
in  the  defendant  himself  not  deriyed  frotn  thte.  plaintiff^  thf^t  will  not  present 
matter  in  ayoldance  "  (BoweH  y.  Clark^  5  Abb<  70)^.  This  rule  is  applicable  to 
a  motion  for  an  Injunction ;  and  the  plaintiff  will  not  be  allowed  to  read  new 
affldayits  to  meet  those  put  in  by  the  defendant  unless  the.  latter  set  up  new 
matter  in  ayoidance.  (Id.) 

a.  In  the  superior  court  the  question  was  yery.  elaborately  discussed  in 
Fowler  y.  Bums,  (7  Bosw.  687),  and  the  conclusion  airiyed  at  was  that  if  the 
defendant  moye  on  a  yerified  answer  to  yacate  the  ii^unction  the  plaintiff 
may  introduce  affldayits  in  answer :  and  to  the  same  effect  see  mHUns  y. 
Mallard  (10  How.  637).  Where  the  yerified  complaint  was  before  the  judge . 
at  the  time  the  order  was  granted,  it  may  be  referred  to  on.  motion  (o  yacate 
the  order  {Turner  y.  Tkompeon,  2  Abb.  444)i 

b.  A  motion  to  yacate  an  ii^junction  **  and  for  other  and  ftirther  relief,"  was , 
denied  at  special  term,  and  on  an  appeal  the  general  term  ordered  an  addi- 
tional defendant  to  be  joined  in  the  action,  held  regu]^r  {Martin  y.  Kanoum^ 
8  Abb.  890). 
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Chaftsb  IV. 
AUachment.* 

Saonov  2d7.    Property  of  foreign  oorporationB,  and  of  non-resident  or  ab- 

Bconding  or  con^aled  defendante  may  be  attached. 

228.  Attachment,  by  whom  granted. 

229.  In  what  cases  attachments  may  be  issaed.    Ai&dayits  to  be 

filed. 
290.    Security  on  obtaining  attachment 
231.    Attachment,  to  whom  directed,  and  what  to  require. 

282.  Mode  of  proceeding  in  executing  attaclunent 

238.    Proceedings  in  case  of  perishable  property  or  vessels. 

284.  Interest  in  corporations  or  associations  liable  to  attachment 

285.  Attachment,  how  executed  on  property  incapable  of  man- 

ual deliyeiy. 

283.  Certificate  of  defendant's  interest  to  be  fiimished  by  cor- 

porations. 

<                 287.  Judgment,  how  satisfied. 

•   288.  When  action  to  recover  notes,  Ac,  of  defendant  may  be 

\  prosecuted  by  the  plidnti£f  in  the  action  in  which  the  at- 

t-  ..  tachment  issued. 

.  s'               280.  Bond  to  sheriff  on  attachment,  how  disposed  of  on  Judg- 

,  ;:  ment  for  defendant 

240.  Discharge  of  attachment,  and  return  of  property  or  its  pro- 

ceeds to  defendant,  on  his  appearance  in  the  action. 

241.  IJndertakincr  on  the  part  of  defendant 

242.  When  sheriff  to  return  attachment  with  his  proceedings 

thereon. 
248.    Sheriff's  fees. 

*  §  227.  (Am'd  1857.)  Property  of  foreign  corporatio9i8j 
and  of  non-redderU  or  abeconding  or  concealed  defendants^  may 
he  attached. 

In  an  action  for  the  recovery  of   the  money  against  a  cor- 
poration  created  by  or  under  the  laws  of  any  other  State, 


*  0.  A  creditor  who  has  an  attachment  cannot  before  Judgment  in  the  action 
impeach  the  honafdu  of  a  Judgment  confessed  by  the  debtor  (BenUUy  y.  GiXfd' 
win,  88  Barb.  388). 

h.  New  remedy.  —  ''The  attachment  authorized  by  this  chapter 
is  a  new  remedy  which  did  not  exist  under  the  old  system.  Unlike 
the  attachment  against  absent  or  absconding  debtors  under  the  revised  statutes, 
which  was  for  the  benefit  of  all  the  creditors,  and  to  which  the  lurisdiction  of 
the  Justices  of  the  superior  court  is  not  taken  away  {Benard  v.  aargou%,  8  Ker- 
nan,  259),  this  attachment  is  for  the  benefit  of  the  individual  creditor  (Fraxer 
V.  GreenMU,  3  Code  Rep.  172 ;  Fuher  v.  Cwrtu,  2  ul  32;  2  Sand.  38 ;  Furman 
V.  WaJUer,  18  How.  848).  But  the  provisions  of  the  revised  statutes  concerning 
attachments  against  foreign  corporations,  and  absconding,  concealed,  and  non- 
resident debtors,  and  the  remedies  provided  by  the  revised  statutes,  may  be 
pursued  in  appropriate  cases.    See  Benard  v.  iBarffous  (2  Duer,  640). 

e.  The  remedy  afforded  by  this  chapter  is  not  merely  cumulative    Tbey 

*  Amended-^Set  Appendix 
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government,  or  conntrj^  or  against  a  defendant  who  is  not  a 
resident  of  this  State,  or  against  a  defendant  who  has  abscond- 
ed or  concealed  himself,  or  whenever  any  person  or  corpora- 
tion is  about  to  remove  any  of  his  or  its  property  from  this 
State,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property,  with 
intent  to  defraud  creditors,  as  hereinafter  mentioned,  the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterwards,  may  have  the  property  of  such  defendant  or  cor- 
poration attached  in  the  manner  hereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  such  judgment  as  the  plaintiff 
may  recover. 

a.  An  attachment  maybe  executed  before  the  summonB  is  seryed  (TreadweU 
T.  Lrvakn'y  15  How.  8).  This  was  in  the  supreme  court ;  as  to  the  superior 
court,  see  C<M  y.  Kerr  (9  Sand.  6S0),  Q<nM  y.  Bryan  (8  Bosw.  626).  The  law 
contemplates  a  summons  beine  ittniad,  before  or  with  the  attachment  {RuR>eri 
y.  Eope  MuL  Ins,  Co.^  4  How.  275).  But  a  summons  may  be  considered  as  ^ 
mud  if  made  out  and  placed  in  the  hands  of  a  person  authorized  to  serye  it. 
and  with  a  hona-fide  intent  to  haye  it  seryed  {MHU  y.  CMeUy  8  id,  500).   Where 

are  the  only  remedies  known  to  the  law  in  the  cases  prescribed  {Skinner  y. 
BtuaH,  89  fiarb.  206). 

h,  Toreiga  oorporation. — "  A  foreign  corporation  is  not  authorized,  either 
by  the  code  or  the  revised  statutes,  to  sue  another  foreign  corporation  in  the 
court  of  this  State  by  attachment,  unless  the  cause  of  a^on  has  arisen  or  the 
subject  of  the  action  is  situate  within  this  State ''  (Western  Bank  y.  City  Bank 
of  OoiumbtiSt  7  How.  2881  Where  a  note  was  made  at  the  office  of  the  de- 
fendants in  the  State  of  Iowa  and  was  payable  at  a  bank  in  the  city  of  New 
York,  held  the  cause  of  action  arose  out  of  the  State  {GantuDeU  y.  Dtibuque 
Weti  R.  R  Co,,  17  How.  16). 

e,  A  non-resident  plaintiff  cannot  haye  an  attachment  against  a  foreign  cor* 
poration  unless  the  cause  of  action  arose  within  the  State.  {Id, ;  and  see  itfb* 
l)enough  y.  Phelpi,  15  How.  872).  It  is  not  necessaiy  in  an  attachment  against 
a  foreign  corporation  under  laws  of  1842,  ch.  197.  to  serye  a  copy  of  tlie  proof 
upon  one  to  whom  lands  haye  been  conyeyed  in  trust  for  the  corporation 
{Wrigla  y.  DaugJan,  8  Selden,  564 ;  WiOett  y.  EquU,  In$,  Co.,  10  Abb.  198) ;  hi 
an  action  on  a  policy  issued  and  deliyered  in  this  State,  the  cause  of  action 
arises  within  this  State  {Burnt  y.  Provincial  Im,  Co,,  85  Barb.  525 ;  18  Abb. 
425). 

d.  Where  the  demand  upon  which  the  action  was  brought  arose  upon  writ- 
ten contracts  for  the  payment  of  money,  executed  and  deliyered  and  payable 
in  Canada;  and  aU  the  work  done  and  materials  jfhmished  were  under  those 
contracts,  and  upon  work  located  in  Canada,  for  a  corporation  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  of  the  labor,  which 
was  performed  in  this  State  under  said  contracts, — held  not  to  be  the  case 
where  the  cause  of  action  arose  in  this  State,  and  although  the  defendant,  the 
foreign  corporation,  had  property  in  this  State  liable  to  attachment,  the 
attachment  could  not  be  sustained  by  a  non-resident  plaintiff  (OampMl  y. 
Proprietors  of  Ohamplain  A  8L  Lamenee  R,  R,  18  How.  418 ;  ana  see  White- 
hoad  y.  Buffaio  db  Lake  Huron  R  R  Co,,  18  How.  218;  HarrioU  y.  Ne^  Jersey 
9  B.  a.,  8  Abb.  284). 

e.  See  a  special  act  as  to  proceedings  against  The  Great  Western  Railroad  of 
Canada,  1  Laws  1857,  p.  188. 
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a  Bmnmona  and  attachment  were  made  oii^t  togethei^  and  the:  attacJmieQi  was 
deliyered  to  the  sheriff  for  service^  and  the  attorney  undertook  to  make  ser- 
Tioe  of  the  sasmionfl,  but  was  not  aUo  to  find  the  defendant  until  after  the  at- 
tachment was  executed, — on  motion  to  set  aside  the  attachnyent  for  irrenhir' 
ity,  it  was  held  that  the  attorney  had  the  same  right  to  make  service  ot  the. 
summons  as  the  sheriff  would  have  had  if  daliveiid  to  him— and  the  motion 
was  denied.    {Id,) 

a.  The  court  acquires  Jurisdiction  from  the  time  of  the  allowance  of  the  at- 
tachment (Burkhardt  ▼.  Sanfardy  7  How.  829). 

5.  An  attachment  may  issue  aeainst  the  property  of  one  of  aeferal  Joint 
debtors  (StougfUenJburg  y.  Vandtr&rg,  7  How.  229 ;  BrewtUr  y.  HowigAergMry  3  • 
Oode  R  60;  Aitrd  t^TToflbtfr,  1  Ckxie  Rep.  N.  S.839;19Barb.296;  Gofly.fTtn- 
lojiy  8  Abb.  130 ;  see  8&aT$  y.  Gmth,  7  How.  883X  In  an  action  in  the  supreme 
court,  on  a  promissory  note  made  by  the  defendants  as  co-partners,  one  of  the  . 
defendants  resided  in  the  city  of  New  York,  and  was  there  served  with  the 
summons  and  complaint.     The  other  defendants  were  non-residents.     The 

Slaintiffs  obtained  an  attachment  against  the  non-resident  defendants,  and  un- 
er  it  levied  co-partnership  property.    A  motion  to  set  a^de  the  attachment 
was  denied  (Briwfiler  y.  Bon^gAergher  ;  €hU  y.  HitUon^mifrQ^ 

e,  Where  in  an  action  on  contract  in  the  superior  court  against  two  defend- 
ants Jointly  liable,  the  summons  had  been  personally  served  on  one  defendant 
only,  and  it  appeared  that  the  defendant  served,  who  had  not  appeared,  was  a 
non-resident,  it  was  held  that  a  Jud^  of  the  superior  court  had  power,  in  such 
a  case,  to  issue  an  attachment  agamst  the  property  of  the  defcndiuit  not 
served,  and  that  there  "  was  no  longer  any  distinction  in  such  cases  between 
the  power  of  the  judges  of  that  (superior)  court  and  of  the  supreme  court'* 

SAnon,  1  Duer,  06S).    And  as  to  the  power  and  authority  of  the  superior  court 
udges  to  issue  attachments  under  the  revised  statutes,  see  Mtnard  y.  Bok^oum 
(2  0uer,  540 ;  3  Keman,  259). 


§  228.     Warranty  by  whom  granted. 

A  warrant  of  attachment  mast  be  obtained  from  a  judge 
of  the  coart  in  wliich  the  action  is  brought,  or  from  a  county 
judge. 

dL  Is  the  warrant  process  t  {Bsten  y.  Fhmeg.Vi  Sme.  AM.  449 ;  Morgan  y. 
Awrg,  2  Code  Rep.  91 ;  (Mklin  v.  Duteher.l  Code  Rep.  N.  S.  49 :  Cdmman  y. 
Imitdm,  tti.  16 :  12  Barb.  266 ;  Fraur  y.  Grwnhm,  8  Code  Rep.  172 ;  Batik  af 
LanMngburgh  v.  M^Kie^  7  How.  864 ;  affirmed  on  appeal,  so  said  N^Im  y.  Yan^ 
denw,  14  How.  549 ;  Furman  y.  WalUmy  18  td  858 ;  Houghton  y.  AuU,  16  td. 
77;  Orugt  v.  PhUUpa,  16  id.  124). 

6.  Where  an  attachment  is  i^ued  against  an  absent  debtor,  in  an  action  in 
the  supreme  court,  by  a  justice  of  that  court,  he  acts  as  a  Judge  of  that  court 
and  not  as  a  commissioner  (2  Wend.  298),  and  the  proceedings  are  not  abated 
by  the  expiration  of  the  term  of  his  office.  Therefore  where  in  such  a  case 
pending  the  proceedings  the  term  of  office  of  the  Justice  expires,  an  appUca* 
tion  is  properly  made  to  any  other  Judge  of  the  court  (Dam  y.  Ainnoorth,  14 
How.  846). 


§  229.  (AmM  1857,  1860.)  In  what  cases  warrant  may  be 
issued;  affidavits  to  be JUed. 

The  warrant  may  be  issued  whenever  it  shall  appear  bj  affi- 
davit  that  a  canee  of  action  exists  against  such  defendant,  spe- 
cifying the  amount  of  the  claim  and  the  grounde  thereof,  and 
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that  the  defendant  is  either  a  foreign  corporation,  or  not  a  resi- 
dent of  this  State,  or  has  departed  therefrom  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keep  himself  concealed  therein  with  the  like  intent,  or  that 
such  corporation  or  person  has  removed  or  is  about  to  remove 
any  of  his  or  its  property  from  this  State,  with  intent  to  defraud 
his  or  its  creditors,  or  has  assigned,  disposed  of,  or  secreted,  or 
is  about  to  assign,  dispose  of,  or  secrete,  any  of  his  or  its  pro- 
perty, with  the  like  intent,  whether  such  defendant  be  a  resi- 
dent of  this  State  or  not 

It  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant, 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affidavits 
on  which  the  same  was  granted  to  be  filed  in  the  office  of  the 
Clerk  of  the  County  in  which  the  action  is  to  be  tried. 

<L  When  attaohmeiit  may  issue. — ^In  order  to  Justify  the  issuine  of  an 
attachment,  it  is  not  necessary  that  the  plaintiff  should  have  a  cause  of  action 
for  the  payment  of  money  merely.  It  is  enough  that  a  cause  of  action  exists 
against  the  defendant  {Ward  v.  Begg,  18  Barb.  139 ;  Herrutein  y.  Matthewsan, 
5  How.  196) ;  but  an  attachment  cannot  issue  in  an  action  for  a  tort  (per  Hoge- 
boom,  J.,  Gordon  y.  Oaffey^  11  Abb.  1 ;  contra^  per  James,  J.,  Floydy.  Blake.  19 
How.  642;  11  Abb.  349). 

h.  In  an  action  by  a  simple  contract  creditor  to  recoyer  his  debt,  the  plain- 
tiff may,  on  sufficient  eyidence  of  fhiud,  in  an  assignment  by  the  debtor  of  his 
property,  haye  an  attachment  against  such  property  {Skinner  y.  OttUTiger^  14 
Abb.  109 ;  but  not  where  the  fraud  was  prior  to  the  assignment  {Bdmont  y. 
Lane,  22  How.  865).    The  fraud  must  be  acttuU,  not  merely  constructiye.  {Id.) 

e.  An  attachment  may  issue  where  both  plaintiff  and  defendant  reside,  and 
the  cause  of  action  arose  out  of  the  State  {Beady  y.  Stewart,  1  Code  Rep.  N.  S. 
297).  And  a  non-resident  plaintiff  is  entitled  to  the  like  benefit  of  the  pro- 
yisions  of  the  code  relating  to  attachments  as  if  he  were  a  resident  of  this  State, 
.except  as  againt  foreign  corporations  (17  How.  16) ;  aiiter  as  regards  attach- 
ments under  the  reyised  statutes.  {Id.  Be  CoateSy  12  How.  844).  See,  howeyer, 
as  to  the  last  proposition,  1  Hill,  482 ;  Be  Mariy,  2  Barb.  436;  8  Barb.  229; 
and  laws  of  1845,  cap.  153,  enact,  "  Such  application  may  be  made  byany  cred* 
itor  resident  within  this  State,  or  out  of  it"  And  in  Benavrd  y.  Haroaue  (3 
Keman,  259),  it  was  held  that  it  is  not  requisite  that  all  the  members  of  a  firm 
doing  business  in  this  State  should  reside  therein,  to  authorize  an  attachment 
under  the  revised  statutes  in  their  fayor  for  a  debt  due  from  non-resident 
debtors,  on  a  contract  made  without  the  State. 

d  A  threat  by  a  debtor,  on  proposing  a  compromise  with  his  creditors,  that 
if  they  do  not  accept  it  he  w^ill  make  an  assignment,  and  they  will  get  noth- 
ing, is  not  sufficient  to  authorize  an  attachment ;  in  the  absence  of  any  proof 
of  a  fraudulent  intent,  the  threat  will  be  construed  to  refer  to  a  legal  assign- 
ment {Wilson  y.  Brittan,  26  Barb.  562 ;  6  Abb.  97 ;  reversing  S.  C.  6  Abb.  33 : 
and  to  the  like  effect  is  Diekinson  y.  Benham,  10  Abb.  390 ;  19  How.  410,  affir^d 
20  How.  843). 

e.  An  assignee  of  a  demand  may  issue  an  attachment  in  a  suit  to,  recover 
such  demand.  (1  Hill,  482.)  The  trustees  of  a  non-resident,  &c.  delator  may 
issue  an  attachment  (21  Wend.  316.)  An  attachment  does  not  lie  against  an 
administrator,  or  executor,  for  a  demand  against  his  intestate  (9  Wend.  465), 
except  where  he  has  made  himself  personally  liable.    (21  Wend.  32).  y 

The  fiBLCt  of  a  man  closing  his  store,  and  packing  his  goods  till  midnight,  and 
the  store  being  closed  next  morning — his  family  having  been  lemoyed  for  two 
days,  without  his  neighbors  being  mformed  of  it,  is  not  a  necessary  or  pre- 
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iimiable  l^al  condoBion  that  he  meant  to  remove  his  property  iW>m  the 
comity  with  the  fraudulent  intent  mentioned  in  the  statute  iMoU  y.  Lawrence. 
17  How.  659). 

a.  AflBdavit  for  attachment— Where  an  affidavit  for  an  attachment  sets 
forth  enouffh  to  call  on  the  officer  for  the  exercise  of  his  Judgment  upon  the 
weight  and  importance  of  the  evidence  stated,  it  is  sufficient  to  eive  Jurisdic- 
tion {Ocmkiin  v.  IhUeher,  1  Code  Rep.  N.  S.  49).  But  the  affidavit  should 
maice  out  a  prima  fade  case  {8i,  AmatU  v.  Bieteedon,  id.  204 ;  Hawley  v.  Delma»y 
4  Cal.  195) ;  and  if  the  warrant  is  granted  on  an  insufficient  affidavit,  it  may  be 
set  aside  on  motion  (Osmman  v.  TbmfMbiTU,  1  Code  Rep.  N.  B.  12 ;  Morgan  v.  Atery^ 
2  Code  Rep.  91 ;  Re  OriewM,  18  Barb.  412).  In  an  action  for  the  reooveiy  of  money 
the  affidavit  is  sufficient  by  which  it  appears  that  a  cause  of  action  exists 
against  the  defendant,  together  with  the  amount  of  the  claim  and  the  grounds 
thereof,  and  that  the  defendant  is  not  a  resident  of  tliis  State  (Ootdd  v.  Bryan^ 
8  Bosw.  625).  The  affidavit  should  make  out  a  clear  prima  facie  case.  The 
Justice  should  not  only  be  satisfied  personally,  but  Judicially  upon  legal  proof 
{Matt  V.  Lawrence^  17  How.  559).  The  affidavit  to  obtain  an  attachment  need 
not  state  that  a  summons  has  been  issued  {ConJdin  v.  Butcher ^  supra).  But 
where  the  affidavit  omitted  the  title  of  the  cause,  did  not  state  wno  '*  depo- 
nent *'  was,  whether  plaintiff  or  defendant,  and  in  no  part  of  which  was  either 
plaintiff  or  defendant  individually  named,  nor  was  it  anywhere  stated  who  was 
the  plaintiff,  or  who  defendant — ^it  was  held  to  be  entirely  insufficient,  and  that  it 
could  not  be  properly  connected  with  a  summons  in  the  action  so  as  to  uphold 
it,  especially  where  it  appeared  that  the  affidavit  was  made  and  sworn  to  a  day 

grevious  to  the  issuing  of  the  summons  (Burgeee  v.  Stitty  12  How.  401).  Where, 
owever,  one  of  several  plaintifis  made  an  affidavit  on  which  to  obtain  an  at- 
tachment, in  which  he  stated  that  "  the  plaintiff^  aver "  certain  facts,  held 
that  this  was  proof  by  affidavit  of  the  existence  of  those  facts  so  as  to  autho- 
rize the  attachment  (Jdmieon  v.  Beeeher^  4  Abb.  280). 
V  b.  It  aeems  that  an  affidavit  for  an  attachment,  stating  poritlvely  in  the  words 
of  the  cod«  the  single  &ct  that  the  defendant  had  departed  fifom  the  State 
with  intent  to  defraud  his  creditors,  or  had  departed  fix>m  the  State,  standing 
alone,  unaided  by  any  other  fact  or  circumstance,  is  not  any  legal  evidence  or 
a  departure  from  the  State  with  an  intent  to  defrtiud  creditors  {Fumam  v 
WaUer,  18  How.  849). 

e.  As  to  the  mode  of  stating  the  requisite  fiicts  to  entitle  the  plaintiff  to  an 
attachment,  Parker,  J.,  said :  It  is  not  enough  to  state  them  on  information 
and  belief;  that  is  no  proof  of  the  &ct.  In  Ex  parte  Haynee  (18  Wend.  611),  an 
attachment  had  been  issued  on  an  affidavit  in  which  the  witnesses  stated,  that 
they  were  informed  and  believed  that  the  debtor  was  a  non-resident ;  but  the 
supreme  court  held  the  affidavit  insufficient,  and  set  aside  the  attachment 

d.  Attachment  should  not  issue  on  an  affidavit  of  information  and  belief 
^  iffdy  (HiU  V.  Band,  22  How.  272 ;  Brefoer  v.  Tueher,ld  Abb.  76 ;  Achroyd  v. 

AArayd,  11  Abb.  845  ;  20  How.  98 ;  Be  Haynee,  18  Wend.  611 ;  Smith  v.  lAiee, 
14  Wend.  287;  ExparU  Bobinsan,  20  Wend.  672;  KingeUmd  v.  Cdeman,  5 
Hill,  611 ;  In  re  Bliss,  7  Hill,  187 ;  ThcUeher  v.  BnoeS,  6  Wheaton  R.  119 ; 
WiUiamstm  v.  Doe,  7  Blackf  K  12;  In  re  FauUener,  4  Hill,  598 ;  Brisbane  v. 
Beabody,  8  How.  109 ;  see,  however,  Morgan  v.  Awry,  7  Barb.  656 ;  2  Code 
Rep.  91 ;  Ckmman  v.  Tompkins,  1  Code  Kep.  N.  S.  12 ;  DonrieUy  v.  CorbeU,  8 
Selden,  500).  And  where  fiEU^ts  are  alleged  on  information  and  belief,  the 
y  sources  of  the  information  should  be  stated  {Brewer  v.  Tucker,  18  Abb.  76 ; 
FuUan  v.  Beaton,  1  Barb.  552 ;  BuOer  v.  Benson,  1  Barb.  527, 587). 

e.  Motion  to  set  aside  attachment — The  propriety  of  Issuing  an  attach- 
ment m^  be  tested  by  motion  at  special  term  {Bk  of  Commerce  v.  Rutland 
R  R  Co.,  10  How.  6,  see  §  241,  post ;  and  Lawrence  v.  Jones,  15  Abb.  110) ; 
but  not  in  a  collateral  proceeding  (Be  Oriswold,  18  Barb.  412).  The  motion 
can  only  be  made  by  a  person  in  some  way  iinured  by  the  attachment  {Fur^ 
man  v.  Walter,  18  How.  850 ;  Be  Oriswold,  18  Barb.  412).  Such  a  motion  may 
be  made  on  affidavits  on  the  part  of  the  defendant  {Houghton  v.  AvU,  16  How. 
77) ;  and  after  Judgment  in  the  action  {Thompson  v.  Ouker,  24  How.  286 ;  15 
Abb.  97).  On  such  a  motion  the  court  will  not  try  the  merits  of  the  action 
\Ji'k,  of  Comnwree  v.  Rutiand  R  R  Co.,  10  How.  6). 
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a.  Where  the  motion  to  vacate  is  based  solely  on  the  affidavits  of  the  plain- 
tiff,  the  plalntilf  cannot  introduce  additional  affidavits  {HiU  v.  Bond,  22  How,  \ 
272) ;  even  to  show  as  a  preliminaiy  objection,  that  the  defendants  have  parted 
with  their  interest  in  the  property  (bickinson  v.  Benham,  10  Abb.  890 ;  19 
How.  410 ;  affirmed,  20  How.  848).    And  a  defendant  making  an  affidavit  in 
order  to  obtain  an  order  to  show  cause  so  as  to  dispense  with  a  notice  of  mo- 
tion to  vacate,  does  not  entitle  the  plaintiff  to  use  additional  affidavits  on  the 
motion  {Brewer  v.  Tucker^  18  Abb.  76).    But  where  the  motion  is  based  on 
affidavits  on  the  part  of  the  defendant,  there  the  plaintiff  mav  introduce  affi- 
davits in  addittion  to  those  on  which  the  attachment  issued  {iforgan  Y.*Avery^  \ 
7  Barb.  656;  2  Ck)de  Rep.  91 ;  Furman  v.  Walter,  18  How.  850 ;  Erie  B'k,  v. 
Oodd,  11  How.  221, 576 ;  Qenin  v.  Tompkins,  12  Barb.  265 ;  Wileon  v.  BritUm,  6 
Abb.  97 ;  Oasherie  v.  Apple,  14  Abb.  64).    But  it  seems  these  affidavits  are  not     - 
allowed  to  supply  any  defects  in  the  affidavit  on  which  the  attachment  issued,  X 
but  only  to  explain  or  contradict  the  affidavits  made  in  support  of  the  motion 

to  vacate  (Oenin  v.  Ttmi^ne,  12  Barb.  265 ;  WHeon  v.  BrUUm,  6  Abb.  84;  3 
Ck)de  Rep.  92, 121 ;  1  Code  Rep.  N.  S.  104 ;  7  Barb.  616 ;  8  Sand.  708).  SemNe, 
that  if  the  plaintiff  introduces  new  matter  to  explain  the  affidavits  of  the  de- 
fendant, the  defendant  may  answer  them  {Davis  v.  HaMey,  14  Abb.  64  noU), 

b.  The  fact  of  defendant  having  made  an  assignment  for  the  benefit  of  hia 
creditors,  either  before  or  after  the  issuing  of  the  attachment,  does  not  toll 
his  right  to  move  to  vacate  the  attacliment  {Brewer  v.  Tucker,  18  Abb.  76 ; 
JXckineon  v.  Benham,  10  Abb.  890 ;  19  How.  410 ;  affirmed  20  How.  848 ;  Oaek- 
eriey.  Apple,  14  Abb.  64). 

c.  Every  allegation  on  which  an  attachment  is  granted  may  be  disproved 
on  a  motion  to  vacate  {Boecher  v.  BouUier,  4  Abb.  896). 

cL  Where  pending  a  motion  to  set  aside  an  attachment,  the  plaintiff  pro- 
cures the  report  of  a  referee,  to  whom  the  action  had  been  reierred,  in  his 
favor,  finding  that  the  transfer  of  the  property  by  the  defendant  was  f^udu- 
lent,  such  report  cannot  affect  the  decision  of  the  motion  {Bignei/  v.  TaUtnadge, 
17  How.  557). 

e.  Where  an  attachment  has  been  vacated  after  a  hearing  on  the  merits,  ap- 
plication for  another  attachment  on  the  same  state  of  &ctB  will  not  be  granted 
(ScMemmer  v.  Myeretein,  19  How.  412). 

/.  It  is  said,  that  where  an  order  for  an  attachment  against  an  absconding 
debtor  is  regularly  issued  upon  sufficient  evidence  to  confer  Jurisdiction,  the 
order  can  bo  reversed  only  on  appeal;  see  liilei  v.  Vandersee  (14  How.  547). 

§  280.  (Am*d  1862.)    Security  on  obtaining  warrant. 

Before  issaing  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient  surety, 
to  the  effect  that  if  the  defendant  recover  judgment,  or  the 
attachment  be  set  aside  by  the  order  of  the  court,  the  plaintiff 
will  pay  all  costs  that  maj  be  awarded  to  the  defendant  and 
all  damages  which  he  may  sustain  by  reason  of  the  attach* 
ment,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
shall  be  at  least  two  hundred  and  fifty  dollars. 

g,  **  Recover  Jud^ent"  in  this  section  means  finally  recover  Judgment,  so 
that  if  the  plaintiff  recovers  Judgment,  and  the  Judgment  is  ailerwards  re- 
versed, the  sureties  are  liable  od  the  undertaking  {oennM  v.  Broion,  31  Barb. 
158;  20N.  Y.99)i 

h.  An  objection  to  the  insufficiency  of  the  undertaking  may  be  removed  by 
allowing  a  new  undertaking  to  be  filed,  and  this,  toOj  after  a  motion  to  vacate 
the  attachment  for  the  defect  in  the  undertaking  {Ktssam  v  Marshall,  10  Abb. 
424). 

f.  In  an  action  on  the  undertaking,  the  plaintiff  need  not,  in  order  to  re- 
cover, establish  a  claim  exceeding  $100  {Thompson  v.  Dickerson,  12  Barb.  108). 
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a.  An  attadiinent  iBSued  without  an  nndertaking  of  a  plaintiff  and  a  Baretr 
would  be  irregular,  and  perhape  void  {Bennett  y.  Bmvm^  1  Code  Rep.  N.  d. 
267 ;  4  Corns.  ^ ;  and  see  note  to  section  182). 

• 

§  231.  (Am'd  1851.)  Warromt^  to  whom  directed,  and  what 
to  require. 

The  warrant  shall  be  directed  to  the  Rheriff  of  any  county 
in  which  property  of  such  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and  ex- 
penses ;  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Several 
warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of 
different  counties. 

b.  An  attachment  under  the  code  is  simplv  the  written  order  of  the  Judge 
issued  upon  and  as  a  Judicial  determination  from  the  facts  presented  to  him, 
that  the  case  is  one  in  which  an  attachment  should  be  granted.  The  warrant 
of  the  judge  alone  is  sufficient ;  it  does  not  require  formal  tesUf  signature  of 
clerk,  or  seied.  The  signature  of  the  attomev  to  the  warrant  should  be  re- 
quired. Ko  return  day  need  be  inserted  (Genin  v.  Ibmpkins^  12  Barb.  387 ; 
see  1  Code  Rep.  N.  S.  lo).  The  warrant  of  attachment  may  be  allowed  to  be 
amended  by  supplying  the  signature  of  the  plaintiflTs  attorney,  even  on  the 
motion  to  vacate  for  me  want  of  such  signature  (KisBam  v.  ManhdU.  10  Abb. 
424). 

§  232.    Mode  of  proceeding  in  executing  warrant. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects  in  the  man- 
ner required  of  him  by  law  in  case  of  attachments  against  ab- 
sent debtors ;  shall  make  and  return  an  inventory ;  and  shall 
keep  the  property  seized  by  him,  or  the  proceeds  of  such  as 
shall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action ;  &nd  shall,  subject  to  the  direction  of 
the  court  or  judge,  collect  and  receive  into  his  possession  all 
debts,  credits,  and  effects  of  the  defendant.  The  sheriff  may 
also  take  such  legal  proceedings,  either  in  his  own  name  or  in 
the  name  of  such  defendant,  as  may  be  necessary  for  that  pur- 
pose, and  discontinue  the  same  at  such  times  and  on  such 
terms  as  the  court  or  judge  may  direct. 

c  The  manner  in  which  a  sheriff  is  required  hy  law  tp  proceed  on  a  warrant 
in  cases  of  attachment  against  absent  debtors,  is  prescribed  by  2  R  S.  4 

%  7.  The  sheriff  to  whom  any  such  warrant  shall  be  directed  and  deUvered. 
shall  immediately  attach  all  the  real  estate  of  such  debtor,  and  all  his  personal 
estate,  including  money  and  banli:  notes,  except  articles  exempt  from  execu- 
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tion ;  and  shall  take  into  his  custody  all  books  of  account,  Touchers,  and  pa- 
pers, relathig  to  the  property,  debts,  credits,  and  effects  of  such  debtor,  to- 
gether with  all  evidences  of  his  title  to  real  estate ;  which  he  shall  safely  keep 
to  be  disposed  of  as  hereinafter  directed. 

§  b.  He  shall,  immediately  on  making  such  seizure,  with  the  assistance  of 
two  disinterested  freeholders,  make  a  lust  and  true  inyentory  of  aU  the  prop- 
erty so  seized,  and  of  the  books,  youcners,  and  papers  taken  into  his  custody, 
stating  therein  the  estimated  value  of  the  several  articles  of  personal  prop- 
erty, and  enumerating  such  of  them  as  are  perishable ;  which  mventory  after 
being  signed  by  the  sheriff  and  the  appraisers,  shall  within  ten  days  after  such 
seizure  be  returned  to  the  officer  who  issued  the  warrant ;  and  the  sheriff  shall, 
under  the  direction  of  such  officer,  collect,  receive,  and  take  into  his  posses- 
sion, all  debts,  credits,  and  effects  of  such  debtor,  and  commence  such  suits  and 
take  such  legal  proceeding  in  the  name  of  such  debtor  as  may  be  necessaiy 
for  that  purpose ;  and  which  suits  and  proceedings  may  be  continued  by  the 
trustees  to  be  appointed  as  hereinafter  direct^,  until  a  final  termination 
thereof  (As  am'd  1840,  ch.  854,  g  1). 

§  10.  If  any  goods  or  effects  seized  as  the  property  of  the  debtor,  other  than 
vessels,  shall  be  claimed  by  or  in  behalf  of  any  other  person  as  his  property, 
the  sheriff  shall  summon  and  swear  a  Junr  to  trjr  the  validity  of  such  claim, 
in  the  same  maimer  and  with  the  like  ef^t  as  m  case  of  seizure  under  execu- 
tion. 

§  11.  If,  by  their  inquisition,  the  jury  find  the  property  of  the  eoods  and 
effects  so  seized  to  be  in  the  person  so  claiming  them,  the  sheriff  shall  forth- 
with deliver  them  to  the  claimant  or  his  agent,  unless  the  attaching  creditor 
shall  by  bond,  with  sufficient  sureties,  indemnify  the  sheriff  for  the  detention 
of  such  goods  and  effects.  In  case  of  such  indemnity,  the  sheriff  shall  detain 
Buch  goods  and  effects  to  be  disposed  of  as  hereinafter  directed. 

g  12.  If  the  property  in  such  goods  be  found  to  be  in  the  claimant,  the  costs 
ana  charges  arising  from  such  inquisition,  to  be  allowed  bv  the  officer  issuing 
the  warrant,  shall  be  paid  by  the  attaching  creditor ;  but  if  it  be  found  to  be  in 
the  debtor,  then  the  costs  and  charges,  to  oe  ascertained  in  the  same  manner, 
shall  be  paid  by  the  claimant 

a.  The  duty  of  sheriff  is  the  same  on  attachments  as  on  executions.  In  both 
cases  the  sheriff  is  bound  to  keep  possession  of  the  property,  if  indemnified, 
although  the  jury  may  have  found  the  title  to  be  a  third  person  (Ths  People  v. 
Sehuffler,  5  Barb.  166). 

b.  The  sheriff  may  lawfully  require  a  bond  of  indemnity  before  executing 
an  attachment  upon  goods  not  in  the  possession  of  the  debtor,  but  of  a  third 
person,  who  claims  them  as  his  own.  Such  a  bond  is  not  within  the  prohibi- 
tion of  obligations,  taken  ty  color  of  office,  although  the  statute  under  which 
the  attachment  issues  provides  for  indemnity  only  after  the  verdict  of  a  sheriffs 
jury  (Chamberlain  v.  BeOar,  18  N.  Y.  115).  The  sheriff  having  faicurred  costs 
in  successfully  defending  an  action  brought  bv  such  claimant,  may  recover  the 
whole  amount  on  the  indemnity  bond  from  the  obligors,  although  other  cred- 
itors derived  a  benefit  from  the  levy.    (Id.) 

e.  Where  the  sheriff  peglected  to  levy  sufficient  property  to  satis^  the  debt, 
defendant  having  sufficient  property  within  reach,  held  that  the  sheriff  was 
liable  for  the  deficiency  (Ransom  v.  ffaleott,  18  Barb.  56 ;  9  How.  119). 

d.  A  sheriff  who  has  seized  property  ilnder  attachment,  and  subsequently 
sold  it  under  an  execution  on  the  judgment  in  the  action,  may,  in  an  action 
against  him  by  an  alleged  assignee  of  the  attachment  debtor  to  recover  the 
value  of  such  property,  attack  the  validity  of  the  alleged  assignment  (Jacobs  v. 
Bemsen,  18  Abb.  890 ;  Sehlussd  v.  WiUet,  9  Abb.  825 ;  12  Abb.  897 ;  84  Barb. 
615 ;  22  How.  15 ;  BinchJ/y  v.  Stryher,  26  How.  75 ;  the  case  of  HaU  v.  Btryker^ 
29  Barb.  105,  was  reversed  on  appeal). 

e.  A  levy  under  an  attachment  docs  not  amount  to  a  satisfaction  of  the  debt 
{MeBride  v.  Farmerif  Bank  of  8atmn,  28  Barb.  476). 

/.  A  plamtiff  who  directs  a  sheriff  to  take  property  which  does  not  belong 
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to  the  defendant  is  liable  in  an  action  for  the  property  taken  (Marah  y.  Baektu^ 

16  Barb.  488).    A  sheriif  seizing  goods  of  one  not  named  as  a  debtor  in  the  at- 
tachment is  a  trespasser  (Kuhlman  v.  OrttTy  5  Daer,  648). 

a.  On  the  entir  of  Judgment,  an  attachment  previously  issued  ceases  to  be 
in  force,  and  no  levy  can  oe  made  under  it  {Schieb  v.  BcUamn,  18  Abb.  469 ;  23 
How.  278 ;  this  Lb  apparently  OTemiled  Thompson  y.  OtUveTy  24  How.  286). 

b.  This  section  does  not  authorize  an  action  by  the  plaintiff  in  the  attach- 
ment to  obtain  possession  of  the  tangible  property  attached,  nor  to  collect 
debts  due  the  defendant  in  the  attachment  {Skinn&r  y.  Stuait^  89  Barb.  206). 

c.  What  property  may  be  attached. — Property  in  this  section  means, 
property  within  the  definition  in  sections  468  and  4o4  {poddinQton  y.  OUbertf 

17  K.  Y.  489).  Any  property  in  the  defendant's  possession  to  which  he  claims 
title  {TreadwU  y.  Latolary  15  How.  8).  Partnership  property  may  be  levied 
upon  an  attachment  against  onepartner  {GhU  v.  Htnion,  8  Abb.  1^ ;  Brewster 
y.  Eimiffsberff&r,  2  Code  R  60 ;  Hergman  v.  DeUkbaek^  11  How.  46) ;  but  only 
the  interest  of  the  defendant  can  be  sold  (AMs  y.  Westervelt,  24  How.  284). 
Money  deposited  in  lieu  of  bail  {8aUer  y.  Weiiwr^  6  Abb.  191).  Property  in 
the  custody  of  the  law  cannot  be  attached  (Jenner  y.  JMffe^  6  Johns.  9 ;  9  til 
881).  But  this  rule  does  not  apply  to  the  cases  where  the  property  seized  be- 
longs to  a  stranger  to  the  action  and  the  seizure  is  void  {JnM/rbarQc»  y.  BUxm^ 
fieSiy  6  Duer,  4&).  Bonds  executed  by  a  railroad  company,  and  in  the  hands 
of  its  agents,  to  be  negotiated  for  its  use,  cannot  be  seized  on  an  attachment 
against  the  company,  so  as  to  give  the  attaching  creditor  a  right  to  enforce  the 
bonds  against  the  company,  or  any  claims  against  parties  who  ha^d  guaranteed 
such  bonds  to  negotiate  them  {CoadingUm  v.  OUberty  2  Abb.  242 ;  6  Duer,  72 ; 
17  K.  T.  489).  Goods  shioped  by  a  vendor,  for  transportation  to  the  pur- 
chaser,— ^held,  not  such  a  aelivorv  as  rendered  them  liable  on  Uie  ship  to  an 
attachment  against  the  vendee  (Janes  y.  Bradner^  10  Barb.  198). 

d.  A  mortgagor  in  a  chattel  mortgage  not  due,  has  an  interest  in  the  mort- 
gaged chattels,  subject  to  seizure  on  an  attachment  {HcUl  v.  Sampsany  28  How. 
S4).  Whatever  may  be  taken  on  execution  may^  be  taken  on  attachment. 
But  a  bill  of  lading  in  the  hands  of  a  consignee  is  not  property  within  the 
meaning  of  section  464,  and  is  not  leviable  upon  by  attachment  {Paiterson  y. 
Perry ^  10  Abb.  88).  A  debt  due  by  a  foreign  corporation  which  has  no  agency 
in  this  State,  to  a  non-resident  of  this  State,  is  not  the  subject  of  attachment 
under  this  chapter,  in  an  action  by  a  third  party  against  the  non-resident 
[WiUeU  v.  Emiit,  Ins.  Co.^  10  Abb.  198).  Goods  in  the  hands  of  a  consignee 
who  has  made  advances  thereon,  cannot  be  levied  upon  and  taken  poasc^on 
of  under  an  attachment  against  the  property  of  the  consignor.  But  the  interest 
of  the  consignor  in  such  goods  may  be  levied  upon  0raieneU  y.  (hmleyy  8 
Duer,  9). 

«.  A  foreiffn  corporation  contracted  with  a  manufacturer  in  this  State  for 
certain  artides  to  be  made  for  them  and  delivered  to  them  at  New  Orleans, 
the  corporation  to  pay  the  chai^ges  of  transportation.  The  articles  were  made 
within  this  State,  ana  here  delivered  to  an  express  company,  directed  to  the 
corporation  at  New  Orleans.  Held  that  the  title  did  not  pass  to  Uie  corpora- 
tion until  delivered  to  them  at  New  Orleans,  and  that  consequently  the  goods 
were  not  liable  to  be  attached  in  a  suit  aj;tlnst  the  corporation  during  tiieir 
transit  to  the  border  of  the  State.  A  clami  contingent  upou  the  happening 
of  a  future  event  is  not,  while  the  contingency  lasts,  a  debt  liable  to  attach- 
ment A  debt  due  from  a  debtor  not  witnin  this  State,  to  a  creditor  also  not 
within  this  State,  is  not  liable  to  attachment  here,  although  the  eddenee  of 
debt — e.  g,  the  bond,  note,  Ac, — ^may  be  within  the  State  (Bates  y.  New  Orleans, 
Jackson  db  OX  North  RILCo,,^  Abb.  72 ;  18  How.  616 ;  Lyman  y.  Cartmight, 
3  E.  D.  Smith,  117). 

/.  Letters  and  correspondence  are  not  among  the  papers  which  the  statute 
authorizes  to  be  taken  under  process  (Hergman  y.  Dettlebaekj  11  How.  46) 

g,  Zilen  of  attachment. — ^An  attachment  binds  real  estate  ftom  the  time  of 
being  levied  (Burkhardt  v.  MeCleOan,  16  Abb.  248,  note,  affirming  7  How.  829) ; 
and  upon  personal  estate  from  the  time  when  it  is  allowed  (77^a<s&r  y.  Bancroft^ 
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15  Abb.  248 ;  see,  howerer,  KuMman  ▼.  Oner,  5  Duer,  250).  An  attachment 
in  an  action  on  a  money  bond  payable  by  instalments,  is  a  lien  only  for  tho 
instalments  actually  dne-{Syracus6  JB'k,  v.  ChvUle,  19  How.  885). 

a.  For  the  purpose  of  securing  the  lien  on  real  estate,  it  is  only  necessaiT 
that  it  should  be  included  in  the  inventoiy  returned  by  the  sheriff;  he  is 
under  no  necessity  to  enter  upon  the  land,  or  see  it,  or  go  into  its  vicinity,  nor  do 
any  other  act  than  return  it  in  his  inventory  {Learned  v.  Vandenburg,  7  How. 
881 ;  affirmed,  8  id, '77;  Taie  v.  Malthews,  20  How.  480 ;  12  Abb.  370)!  In  re- 
spect to  persqjial  property,  it  is  otherwise.  To  render  the  seizure  effectual  it 
must  be  accompanied  by  possesion.  The  sheriff  is  bound  to  see  that  it  is 
safely  kept,  to  satisfy  the  Judgment  when  recovered.  He  must,  therefore,  not 
only  seize  the  property,  but  take  it  into  his  custody,  (lb.)  Where  there  are  seve- 
ral attachments  against  the  same  property,  they  will  have  priority  according 
to  the  order  of  their  delivery  to  the  sheriff.  To  secure  the  lien  on  real  estate, 
as  M;ainst  subsequent  bonorflde  purchasers,  notice  under  section  182  must  be 

b.  Action  by  sheriff — ^Form  of  complaint  by  sheriff  suine  under  the  autho- 
rity of  this  section  (KeUp  v.  Breueina,  82  Barb.  601 ;  88  Barb.  128). 

e.  The  power  given  to  the  sheriff  by  this  section  is  merely  cumulative,  and 
does  not  deprive  the  plaintiff  of  his  right  to  enforce  his  lien  by  action  {Skmne/i 
y.  Stuart,  18  Abb.  448 ;  'see,  however,  S.  G.  on  appeal,  24  How.  489 ;  15  Abb. 
891). 

§  233.  Proceedings  m  case  of  perieliable  property  or  veeeeU. 

If  any  property  so  eeizeci  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant,  or 
if  any  part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as 
are  provided  by  law  upon  attachments  against  absent  debtors. 

d,  Sbipfl,  &C. — ^The  revised  statutes,  as  to  attachments  against  ships,  were 
amended  by  laws  of  1860,  p.  847,  906 ;  1862,  p.  956.  "  The  property  attached 
is  a  vessel  belonging  to  the  defendants.  It  has  been  in  the  sheriffs  custody 
since  November  6, 1851.  [It  was  then  Januaxy,  1852].  No  one  has  claimed 
it ;  no  bond  has  been  eiven  bv  the  defendant,  or  by  any  one,  as  owner.  Tlio 
expenses  of  keeping  it  would  .eat  up  its  value,  without  benefit  to  any  one. 
An  order  must  therefore  be  made  that  it  be  sold  by  the  sheriff"  {Beixdp  v. 
Stewart,  1  Gode  Rep.  N.  S.  800).    See  note  to  the  preceding  section. 

e.  Periflhable  property. — ^Potatoes  are  perishable  property.  And  where 
a  part  of  the  property  attached,  consisted  of  potatoes,  the  court  ordered  them 
to  be  sold  {Davis  v.  Aineworth,  14  How.  846). 

§  234.  Interest  in  corporations  or  associations^  liable  to 
attachment. 

The  rights  or  shares  which  such  defendant  may  have  in  the 
stock  of  any  association  or  corporation,  together  with  the 
interests  and  profits  tliereon,  and  all  other  property  in  this 
State  of  such  defendant,  shall  be  liable  to  be  attached  and 
levied  upon,  and  sold  to  satisfy  the  judgment  and  execution. 

§  285.  Attachment^  how  executed  on  property  tncapahle  of 
manual  delivery. 
The  execution  of  the  attachment  upon  any  such  rightSi 
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fibarcs,  or  any  debts,  or  other  pn^pertj  incapable  of  manual 
delivery  to  the  sheriff,  shall  be  made  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  the  president  or  other 
head  of  the  association  or  corporation,  or  the  secretary,  cashier, 
or  managing  agent  thereof,  or  witli  the  debtor  or  individual 
holding  such  property,  with  a  notice  showing  the  property 
levied  on. 

b.  An  attachment  issued  under  the  code  must,  in  order  to  reach  a  debt  duo 
to  the  defendant  in  attachment,  or  other  prepertv  held  by  a  third  person,  be 
executed  bv  the  sheriff,  by  the  delivery  to  the  defendant  or  person  holding 
property  of  the  defendant,  in  p&non,  of  a  copy  of  the  warrant,  with  a  notice 
showing  the  property  levied  on.  Leaving  such  copy  and  notice  at  the  place 
of  business  of  the  debtor  with  a  third  person  found  there,  is  not  a  sufficient 
service  of  the  attachment  by  the  sheriff.  Whether  the  defect  can  be  supplied 
and  the  attachment  made  efiectual,  by  proof  that  the  papers  were  afterwards 
delivered  by  such  third  person  to  the  debtor  or  person  holding  property  of 
the  defendant ;  whether  service  of  a  copy  of  the  warrant,  wiUi  a  notice  in 
general  terms  by  the  sheriff,  that  he  "  attaches  all  property  in  the  hands  of** 
Uie  debtor,  or  person  having  property  of  the  defendant,  is  sufficient  to  make 
the  attachment  effectual, — qu&ry  f  (Orser  v.  Qrasaman^  11  How.  520 ;  4  £).  D. 
Smith,  448.) 

e.  The  execution  of  an  attachment  upon  a  promissory  note  may  be  made  by 
leaving  with  the  holder  a  certified  copy  of  the  warrant,  with  a  notice  showing 
the  property  levied  on  (RuMeU  v.  Ritdcman^  8  E.  D.  Smith,  419). 

d  Whether  property  incapable  of  manual  delivery  is  attached  wh^« 
the  sheriff  simply  serves  a  copy  of  the  warrant  without  making  and  return- 
ing an  inventory  under  section  232,  and  without  the  notice  prescribed  by 
section  285  (Lyman  v.  Cartwrighty  8  £.  D.  Smith,  117 ;  Wood  v.  Oner,  25  N. 
Y.  858). 

e.  This  notice  must  describe  particularly  the  property  levied  on,  so  as  to 
enable  the  holder  to  identify  it  and  deliver  it  to  the  sheriff  when  his  own 
claims  are  satisfied.  A  notice  referring  to  the  property  in  general  terms  as 
belonging  to  the  debtor  in  the  attachment,  is  insufficient  and  void  {Kuhknan 
V.  Orwr,  5  Duer,  242;  WHaon  y.  Duncan,  11  Abb.  8;  OiwrY.  Oroisman,  11 
How.  520 ;  4  E.  D.  Smith,  448). 


§  286.  Certificate  of  defendant^e  interest  to  hefurniehed  hy 
corporatione. 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment,  or 
execution  against  the  defendant,  apply  to  such  officer,  debtor, 
or  individual,  for  the  pui'pose  of  attaching,  or  levying  upon, 
such  property,  such  otficer,  debtor,  or  individual,  shall  furnish 
him  with  a  certificate  under  his  hand,  designating  the  number 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa- 
tion or  corporation,  with  any  dividend  or  any  incumbrance 
thereon,  or  the  amount  and  description  of  the  property  held  by 
such  association,  corporation,  or  individual,  for  the  benefit  ot 
or  debt  owing  to  the  defendant.  If  such  officer,  debtor,  or  in* 
^dividual  refuse  to  do  so,  he  may  be  required  by  the  court  or 
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judge  to  attend  before  bim,  and  be  examined  on  oatb,  concern 
ing  the  same,  and  obedience  to  such  orders  may  be  enforced 
by  attachment. 

a,  A  sheriff  on  demanding  a  certificate  tinder  this  section  should  disclose 
the  &ct  that  he  has  an  attaimment  or  execution  in  his  hands  {JScfUeb  y.  BaUwn, 
18  Abb.  489 ;  23  How.  278). 

b.  The  remedies  given  bv  this  section  are  merely  cumulative  and  do  not 
toll  any  remedies  the  creditor  before  possessed  {Sbnner  v.  Stuart^  18  Abb. 
443 ;  see  however,  S.  C.  on  appeal,  24  How.  489 ;  15  Abb.  891). 

e.  In  Bbagland  v.  StodoOay  1  Code  Kep.  K.  8.  210,  the  attachment  was  served 
on  R,  who,  it  was  aUefed,  was  indebteid  to  the  defendant,  and  a  certificate  de* 
manded  under  section  236.  R  certified  having  in  his  hands  $75,  which  the 
plaintiff  not  deeming  satisfkctoiy,  obtained  an  order  for  Rs  examination. 
Held,  that  the  order  should  not  have  been  made ;  that  the  order  under  section 
286  cannot  be  made  where  a  certificate  has  been  g^ven ;  although  the  par^ 
served  merely  certifies  that  he  has  no  property  {CarroQ  v.  FinUyy  26  Barb.  61, 
overruling  Iiopkins  v.  8noWy  4  Abb.  868).  But  n  the  plaintiff  can  establish  to 
the  satisf£;tion  of  the  Judge  that  the  certificate  is  untrue,  then  such  a  certificate 
may  be  regarded  as  a  refi^  to  give  a  certificate.    (lb.) 

d.  Laws  of  1848,  cap.  50,  p.  69,  enact,--g  1.  In  case  any  cashier,  secretary, 
clerk,  or  individual,  upon  whom  any  sheriff  shall  serve  any  such  attachment 
or  execution,  shall  refuse  to  fhmish  him  with  the  certificate  required  in  and  by 
the  third  section  of  the  act  passed  April  11, 1842,  entitled  '*  An  act  to  amend 
the  law  in  relation  to  suits  against  foreign  corporations,*'  chapter  197,  then  it 
shall  be  lawful  for  the  plaintiff  in  such  attachment  or  execution  to  require  the 
examination  of  such  cashier,  secretary,  cleric,  or  individual,  before  any  officer 
of  the  court  out  of  which  such  attachment  or  execution  shall  have  issued. 

g  2.  The  provisions  of  sections  12, 18, 14, 15,  and  16,  of  art.  8,  of  title  1,  chap- 
ter 5Ui,  part  2d,  of  the  revised  statutes,  in  relation  to  the  mode  of  examining 
non-resident  debtors,  or  persons  indebted  to  them,  or  having  property  of  theirs 
in  his  or  their  possession,  shall  apply  to  and  govern  the  examinations  author- 
ized  to  be  had  in  and  by  this  act,  so  far  as  the  same  may  be  applicable. 

§  287.  (Am*d  1869.)   -  Judgment j  how  aatv^fied. 
In  case  judgment  be  entered  for  the  plaiDtifT  in  sneh  action, 
the  sheriff  shall  satisfj  the  same  out  of  the  property  attached 
by  him,  if  it  shall  be  sufficient  for  that  purpose, — 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest 
in  any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected 
by  him ;  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  isued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution,  so  much  of  the  attached  property,  real  or  per* 
sonal,  except  as  provided  in  subdivision  four  of  this  section,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that 
purpose  shall  remain  in  his  hands ;  and  in  case  of  the  sale  of 
any  rights  or  shares  in  the  stock  of  a  corporation  or  association, 
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the  sheriff  shall  execute  to  the  purchaser  a  certificate  of  sale 
thereof,  and  the  purchaser  shall  thereupon  have  all  the  rights 
and  priyileges  in  respect  thereto  which  were  had  bj  such 
defendant 

8.  If  any  of  the  attached  property  belonging  to  the  defend* 
ant  shall  have  passed  out  of  the  hands  of  the  sheriff  without 
having  been  sold  or  converted  into  money,  such  sheriff  shall 
repossess  himself  of  the  same,  and  for  that  purpose  shall  have 
all  the  authority  which  he  had  to  seize  the  same  under  the 
attachment,  and  any  person  who  shall  wilfully  conceal  or  with- 
hold such  property  from  the  sheriff,  shall  be  liable  to  double 
damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant  of  attachment,  and  to  prosecute  any  bond 
he  may  have  taken  in  the  course  of  such  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the 
judgment,  the  court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  an  aflSdavit,  setting  forth  fully  all 
the  proceedings  which  have  been  had  by  the  sheriff  since  the 
service  of  the  attachment,  the  property  attached,  and  the  dis- 
position thereof,  and  also  the  affidavit  of  the  sheriff,  that  he  has 
used  diligence  and  endeavored  to  collect  the  evidences  of  debt 
in  his  hands  so  attached  and  that  there  remains  uncollected  of 
the  same  any  part  or  portion  thereof,  to  order  the  sheriff  to  sell 
the  same,  upon  such  terms  and  in  such  manner  as  shall  be 
deemed  proper.  Notice  of  such  application  shall  be  given  to 
the  defendant  or  his  attorney,  if  the  defendant  shall  have  ap- 
peared in  the  action.  In  case  the  summons  has  not  been  per- 
sonally served  on  the  defendant,  the  court  shall  make  such  rule 
or  order  as  to  the  service  of  notice  and  the  time  of  service,  as 
shall  be  deemed  just 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  prop- 
erty or  the  proceeds  thereof. 

a.  Where  property  is  seized  by  a  sheriff  bj  virtne  of  an  attachment,  tinder 
the  code,  he  must  retain  it  in  his  possession  until  tiie  determination  of  the  ac- 
tion in  which  the  attachment  was  issued,  and,  if  the  plaintiff  recoyers  Judg- 


§  S3S.]  ATTAOBMENT.  427 

xnent,  until  the  property  is  sold  nnder  an  execution  issaed  thereon ;  unless  the 
Judgment  is  otherwise  satisfied,  or  unless,  in  case  ofr perishable  goods,  &c.,  he 
IB  oraered  by  the  officer  who  issued  the  attachment,  to  sell  the  same  {McKaif 
T.  Hamwer,  27  Barb.  468 ;  Dodge  y.  P^orter,  18  Abb.  258).  If  he  has  the  goods 
when  a  proper  execution  is  presented  to  Um,  and  proceeds  to  sell  thereon,  it 
is  all  the  plaintiff  has  a  right  to  require  of  him.  (m.)  Where  the  person  who 
was  the  sheriff  when  the  attachment  was  issued,  and  executed  it,  ceases  to  be 
sheriff  by  the  expiration  of  his  term  of  office,  before  the  plaintiff  obtains  his 
Judgment  and  issues  his  execution,  the  execution  should  be  directed,  and  de- 
flyered^  to  the  former  sheriff,  and  not  to  his  successor.  (Id,)  The  execution 
issued  m  such  a  case  should  be  a  special  one,  directed  to  the  former  sheriff  as 
such,  reciting  the  issuine  of  the  attachment,  and  takinjB;  of  the  property  there- 
on, and  reqmring  the  sale  of  that  property  by  iiim;  after  which  it  should  di- 
rect him  to  sell  me  property  of  the  defendant  generally.  {Id.)  Until  a  proper 
execution  has  been  put  in  his  hands,  directing  a  sale  of  the  property  seized, 
such  former  sheriff  cannot  be  placed  in  default  in  respect  to  such  property. 
He  is  not  bound  to  deliyer  the  property  to  his  successor  in  office  to  be  sold  on 
an  execution  directed  and  deliyered  to  ^e  latter ;  and  cannot  be  made  liable 
for  a  refusal  so  to  deliyer  it    {Id,) 

a.  Moneys  on  deposit  in  a  trust  company  were  leyied  on  by  the  sheriff.  De- 
fendants appeared  and  defended  unsuccessfhlly,  but  did  not  procure  the  at- 
tadbunent  to  be  discharged,  nor  did  the  sheriff  collect  said  moneys;  pending 
the  action  the  trust  company  f&iled.  Held  that  said  meneys  were  not  to  be 
regarded  as  paid  upon  the  plaintiff's  Judgment  (McBridd  y.  Fo/rm&ri  Bating* 
Jffk,  7  Abb.  847). 

b.  Where  the  defendant  dies  after  the  allowance  of  an  attachment  and  be- 
Ibre  Judgment,  the  right  to  order  an  execution  \b  with  the  court  in  which  the 
action  was  pending,  and  not  with  the  surrogate.  The  execution  should  be  in* 
dorsed  to  leyy  only  upon  the  property  taken  by  the  attachment  (7%ieher  y.  Ban- 
erqft,  15  Abb.  248). 

c.  A  sheriff  of  this  State  has  no  power  to  sell,  upon  an  execution  issued  on 
a  Judgment  in  an  action  commenced  by  attachment,  the  real  estate  of  a  foreign 
corporation,  situated  in  another  State  {J^nk  y.  SL  JohUy  29  Barb.  685). 


§  338.  When  action  to  r&oover  noteSy  <bc.y  cf  d^endcmt^  may 
iejpro9eciUed  by  plaintiff'  in  the  action  in  whioh  the  attachment 
ieeued. 

The  actioDS  herein  anthorized  to  be  brought  by  the  sheriff, 
may  be  prosecuted  bj  the  plaintiff,  or  under  his  direction, 
upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs,  and 
expenses  on  account  thereof,  not  exceeding  two  hundred  and 
fifty  dollars  in  any  one  action.  Such  sureties  shall,  in  all 
cases,  when  required  by  the  sheriff,  justify  by  making  an  affi- 
davit that  each  is  a  householder,  and  worth  double  the  amount 
of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liabilities. 

ck  Where  the  sheriff  leyies  on  a  promissoiy  note  In  course  of  prosecution,  he 
may  continue  the  action  in  the  name  of  the  plaintiff,  or  may  be  subsdtuted  aa^ 
phuntiff  at  his  elecdon  {fivoM  y.  Buekman,  8  £.  D.  Smith,  419). 
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a,  Ko  action  can  be  maintained  nntQ  the  reqnirementg  of  this  section  hare 
been  complied  with  (Skinner  y.  Siuari,  15  Abb.  891 ;  24  Hov.  489 ;  89  Barb. 
fM) ;  and  the  fhct  of  such  compliance  must  be  specified  in  the  complaint.  (Id.) 

§  239.  Bond  to  sheriff  on  attachment,  how  disposed  of  on 
Judgment  for  defendant. 

If  the  foreign  corporation,  or  absent  or  absconding  or  con- 
cealed defendant,  recover  judgment  against  the  plaintiff  in 
such  action,  any  bond  taken  by  the  sheriff,  except  such  as  are 
mentioned  in  the  last  section,  all  the  proceeds  of  sales  and 
moneys  collected  by  him,  and  all  the  property  attached  re- 
maining in  his  hands,  shall  be  delivered  by  him  to  the  defend- 
ant, 01*  his  agent,  on  request,  and  the  warrant  shall  be  dis- 
charged, and  the  property  released  therefrom. 

§  240.  (Am'd  1862.)  Discharge  of  attachment,  and  retwm 
of  property  or  its  proceeds  to  defenda/nt,  on  his  appearance  in 
the  action. 

Whenefer  the  defendant^  shall  have  appeared  in  sach 
action,  he  may  apply  to  the  officer  who  issued  the  attachment, 
or  to  the  court,  for  an  order  to  discharge  the  same ;  and  if  the 
same  be  granted,  all  the  proceeds  of  sales  and  moneys  col- 
lected by  him,  and  all  the  property  attached  remaining  in  his 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or 
his  agent,  and  released  from  the  attachment. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by  virtue 
of  the  order  of  attachment,  the  defendant  whose  several  pro* 
perty  has  been  seized  may  apply  to  the  officer  who  issued  the 
attachment  for  relief  under  this  section. 

b.  The  application  on  the  part  of  the  defendant  to  dischaige  the  attachment 
is  *'  purely  exparte.^  The  plamtiff  has  no  right  to  except  to  def^dant's  sure- 
ties (Sanborn  y.  EUedbeihpart  Mdnufg  Co.  §2  How.  106 ;  18  Abb.  4m  The 
court  may  direct  notice  of  the  application  to  be  given  to  the  plaintiff,  and  if 
a  notice  is  so  given  and  the  defenciant  does  not  attend  at  the  time  spedfied, 
the  court  cannot  give  plaintiff  the  costs  of  his  attendance.    (Id.) 

c  After  jud^ent  for  the  plaintiff  in  the  action,  it  is  too  late  for  the  de- 
fendant to  avail  himself  of  this  section  (Sponc&r  v.  tUygeri  LoeomoUve  Works^  18 
Abb.  180). 

d.  A  surety  in  an  undertaking  giyei\  pursuant  to  this  section  is  not  dischar^ 
by  an  order  on  the  principal  to  ftimish  ftirther  security,  that  order  not  bemg 
complied  with  (JewiU  y.  Orans,  18  Abb.  97;  85  Barb.  208). 

e.  A  motion  to  compel  a  party  to  furnish  Airther  sureties  on  the  ^und  that 
^e  has  imposed  on  the  court ;  as  for  instance  that  one  of  the  sureties  is  an  in- 
fant, is  not  an  exception  to  the  sufSciency  of  the  sureties  (Jewitt  y.  Orane^  85 

Barb.  208). 
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o.  Sureties  may  be  allowed  for  their  own  protection  to  defend  an  action 
•gainst  tlieir  principal ;  and  even  after  Judgment  has  been  entered,  they  may 
on  a  prompt  application  have  the  Judgment  set  aside  and  be  let  in  to  defend 
{JetDitt  T.  Urane,  85  Barb.  208).  In  such  an  action  the  sureties  cannot  avail 
themselves  of  any  mere  trreguIarUui  in  the  original  action.    (Id.) 

§  241.  (Am'd  1867, 1862.)  Undertaki^ig  on  the  part  of  the 
defendant ;  ctiecharge  of  attach/menU 

Upon  each  application,  the  defendant  shall  deliver  to  the 
court  or  officer  an  undertaking  executed  by  at  least  two  sure- 
ties, who  are  residents  and  freeholders  or  householders  in  this 
State,  approved  by  such  court  or  officer,  to  the  effect  that  the 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in 
the  action, not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint.  If  it  shall  appear  by  affidavit  that 
the  property  attached  be  less  than  the  amount  claimed  by  the 
plaintiff,  the  court  or  officer  issuing  the  attachment,  may  order 
the  same  to  be  appraised,  and  the  amount  of  the  undertaking 
shall  then  be  double  the  amount  so  appraised.  And  in  all 
cases,  the  defendant  may  move  to  discharge  the  attachment,  as 
in  the  case  of  other  provisional  remedies. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seized  by  virtue 
of  the  order  of  attachment,  the  defendant  whose  several  pro- 
perty has  been  seized  may  deliver  to  the  court  or  officer  an 
undertaking,  in  accordance  with  the  provisions  of  this  section, 
to  the  effect  that  ho  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  such  de* 
fendant.  And  all  the  provisions  of  this  section  applicable  to 
such  undertaking  shall  be  applied  thereto. 

h  Where  a  partj^  has  been  attached  as  a  non-resident,  he  may  move  to  have 
the  attachment  discharged  on  the  ground  of  his  being  a  resident,  and  the  court 
will  ffrant  a  reference  to  ascertain  the  fact,  without  the  undertaking  required 
by  this  section  {KiXUan  v.  Wdshinffton^  2  Code  Rep.  78). 

e.  The  issuing  an  attachment  against  a  debtor  on  the  ^ound  that  he  is  a 
non-resident,  wnen  in  &ct  he  is  a  resident,  is  an  irregularity  only,  and  must  be 
taken  advantage  of  at  the  earliest  opportunity,  or  it  wiU  be  waived  (Lawrenee 
V.  J(mes,  15  Abb.  110). 

d.  Giving  an  undertaking  under  section  241  does  not  preclude  the  defendant 
from  afterwards  moving  to  set  aside  the  attachment  (OarbuU  v.  Banff ,  15  Abb. 
189). 

e.  A  motion  to  set  aside  an  attachment  as  improvidently  issued  must  be  en 
the  plaintiff's  affidavits  <mZ;y.    Additional  affidavits  cannot  be  used  (WTuie  v. 
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JPkaihentonhaiiffhf  7  How.  857 ;  see  also  Bank  qf  Larisingburg  y.  McBm^  7  How. 

a.  Where  an  nndertakinff  was  giren  on  dischai]^nff  an  attachment  against  a 
non-resident  defendant,  and  snbeeqnently  the  plaintiff  movedfor  other  sureties, 
on  the  ground  that  one  of  them  was  insolyent,— held  that  the  court  had  no 
power  to  order  additional  sureties  in  such  a  case  iDvdley  v.  Goodrich,  16  How. 
189 ;  7  Abb.  26). 

5.  In  an  action  on  a  bond  riyen  to  obtain  the  release  of  property  seized  un- 
der an  attachment  regularly  issued  against  a  person  as  a  non-resident  debtor, 
the  defendants  are  estopped  from  denying  that  the  person  proceeded  against 
was  a  non-resident  (HaggaH  y.  Morgan,  1  Selden,  42%) ;  or  any  fiM^t  recited  in 
the  undertaking  (Coiman  y.  B^n^  14  Abb.  88). 

§  249.  Wfien  sheriff  to  return  warranty  and  proceedi^s 
thereon. 

WheD  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same  with  his  proceedings  theteon, 
to  the  court  in  which  the  action  was  brought. 


*  §  248.    Sharifft^  fees. 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compensa- 
tion for  seryices,  and  the  same  disbursements,  under  this  title, 
as  are  allowed  bj  law  for  like  seryices  and  disbursements,  un- 
der the  proyisions  of  chapter  fiye,  title  one,  and  part  two  of  the 
revised  statutes. 

e.  Where  attached  property  has  not  been  sold,  the  sheriff  is  not  entitled,  as 
a  matter  of  right^  poundage  (AtburHs  y.  Dudley,  21  How.  456 ;  12  Abb.  861 ; 
Beige  y.  Fage^il  How.  207).  All,  in  such  a  case,  he  can  tax,  as  a  matter  of 
right,  is  82  cents,  and  all  further  compensation  depends  on  what  the  officer  W 
suing  the  attachment  shall  certify  to  be  reasonable.  (Id).  In  one  case  the  sheriff 
was  allowed  $5  for  putting  a  person  in  chargje,  and  f^  a  day  lieeper's  fees. 
8ombl$y  on  a  settlement  of  me  action  after  service  of  the  attachment,  the  sheriff 
is  oititled  to  his  necessary  disbursements,  and  to  commission  on  the  amount 
paid  to  settle,  although  the  mon^  does  not  come  to  his  (the  sheriffs)  hands 
{Trenor  y.  Fackin,  20  How.  406 ;  12  Abb.  186) ;  and  after  the  levy  upon  an  at- 
tachment (for  which  the  sheriff  is  entitled  to  fifty  cents)  he  is  entitled  to  a 
**  compensation  for  his  trouble  and  expenses  in  taking  possession  of  and  pre- 
senring  the  property,"  whether  sold  or  not ;  which  compensation  must  be 
fixed  by  the  officer  issuing  the  attachment  {Hoge  y.  Page,  11  How.  207). 

d.  The  duties  formerly  discharsed  by  the  trustees  of  the  debtor's  estate  now 
deyolye  upon  the  sheriff,  and  he  is  entitled  to  the  like  compensation  as  the 
Reyised  Statutes  award  to  the  trustees.  For  collections  he  is  entitled  to  his 
necessary  disbursements  and  a  commission  of  five  per  cent  on  the  amount 
coUected.  If  he  employs  agents  to  assist  him,  he  must  himself  remunerate 
them ;  but  the  cost  of  employing  attorney  and  counsel  is  a  necessary  disburse- 
ment {Mayliew  y.  Duncan,  81  Barb.  87 ;  and  see  Mayhew  y.  Wilson,  10  Abb.  28Q). 

e.  A  sheriff  must,  in  his  biU  of  changes,  specifythe  items  of  disbursements 
under  oath  of  himself  or  his  deputy  (Mayheui  y.  ITtZftm,  10  Abb.  289). 


*  AfMnd$d^8&e  Appendi 
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^  Chafteb  V. 
Provisional  Remedies. 

*  §  244.  [200.]  (Am'd  1861, 1852, 1857, 1868, 1862.)  Poxoers 
of  court  as  to  reoeioersj  deposit  of  money j  cfic.«  in  court,  cmd 
other  provisional  remedies.    Judgmerdfor  sum  admitted  due. 

A  receiver  may  be  appointed, — 

1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  die  sub- 
ject of  the  action,  and  which  is  in  the  possession  of  an  adverse 
party,  and  the  property,  or  its  rents  and  profits,  are  in  danger 
of  being  lost,  or  materially  injured  or  impaired ;  except  in 
cases  where  judgment  upon  failure  to  answer  may  be  had  with- 
out application  to  the  court ; 

2.  After  judgment,  to  carry  the  judgment  into  effect ; 

8.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal,  or  when  an  execution  has  been  returned  unsatisfied,  and 
the  judgment-debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment ; 

*  4.  In  the  cases  provided  in  this  code,  and  by  special  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights ;  and  in  like  cases,  of  the  property  within  this  State  of 
foreign  corporations.  Beceivers  of  the  property  within  this 
State  of  foreign  corporations,  shall  be  allowed  the  same  com- 
missions as  are  allowed  by  law  to  the  trustees  of  the  estates  ot 
absconding,  concealed,  and  non  resident  debtors. 

6.  In  such  other  cases  as  are  now  provided  by  law,  or  may 
be  in  accordance  with  the  existing  practice,  except  as  other- 
wise provided  in  this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  under  his  control,  any 
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money  or  other  thing  capable  of  delivery,  which  being  the  snV 
ject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  conrt 
may  order  the  same  to  be  deposited  in  conrt,  or  delivered  to 
snch  party,  with  or  without  security,  subject  t^  the  farther  di- 
rection of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  conrt  shall 
have  ordered  the  deposit,  delivery,  or  conveyance  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  as  for  contempt,  may  make  an  or- 
der, requiring  the  sheriff  to  take  the  money  or  property,  and 
deposit,  deliver,  or  convey  it  in  conformity  with  the  direction 
of  the  court. 

When  the  answer  of  the  defendant  expressly,  or  by  not  de- 
nying, admits  part  of  the  plaintiff*s  claim  to  be  just,  the  court, 
on  motion,  may  order  such  defendant  to  satisfy  that  part  of  the 
claim,  and  may  enforce  the  order  as  it  enforces  a  judgment  or 
provisional  remedy. 

Bee  Laws  1858,  ch.  314  An  act  to  extend  the  powers  of  execatora,  assignees, 
receivers,  and  other  trustees,  &c 

a.  Receiver,  -whan  and  haw  appointed. — A  receiver  had  to  bo  prayed 
for,  in  the  bill,  under  the  former  practice  (8  Atk.  689 ;  1  MoUoy,  29).  A  re- 
eeiver  cannot  be  appointed  until  a  suit  is  commenced  (Anon,  1  Atk.  419),  ex- 
cept in  cases  of  idiots  and  lunatics  {Ez  parte  WhitefiM,  3  Atk.  815},  or  where 
defendant  designediv  keeps  out  of  the  way  to  avoid  service  of  tne  process 
(Qu»7in  V.  Gunn,  1  Hogan,  75 ;  San^ord  v.  Sityekwr,  8  £dw.  Ch.  R  898).  He 
cannot  be  appointed  without  notice  to  the  party  interested,  except  under 
peculiar  circumstances,  demanding  immediate  action,  to  be  made  to  appear 
upon  the  papers  upon  which  the  application  was  made  (People  v.  Norton,  1 
Paige,  17 ;  Verplank  v.  Merean^  Ins  Go.,  2  idL  488;  Sanc{ford  v.  Sinclair,  8  id, 
878 ;  Oibaon  v.  Martin,  8  td  481 ;  FieldY,  Bipley,  20  How.  26).  And  in  snch 
cases,  the  receiver  was  appointed  for  the  protection  of  property  pendente  Ute^ 
and  the  order  did  not  assume  to  make  a  final  disposition  of  the  property  with- 
out a  hearing  of  the  parties  (Allen,  J.,  K&mp  v.  Uarding,  4  How.  178 ;  i)orr  v. 
Noxan,  5  u2.  29 ;  and  see  note  to  section  298).  An  order  to  show  cause  why  a 
receiver  should  not  be  appointed,  served  before  the  action  is  commenced,  is 
irregular  (KaUcnairo4h  v.  The  Aetor  Bank,  2  Duer,  682).  After  judgment  fbr 
default  of  answer,  a  receiver  may  be  moved  for  without  notice  (Axietin  v. 
Fiffueira,  7  Pai^,  56 ;  JVesmith  v.  AaUted,  11  id.  647).  Upon  a  motion  for  a  re- 
ceiver^  the  merits  are  not  inquired  into.  Such  motion  relates  only  to  the  pre- 
servation of  the  property  in  controversy  (4  Wend.  173 ;  see  2  Barb.  588). 

b.  The  pendency  of  a  motion  for  leave  to  amend  or  to  dissolve  an  hijunction 
is  no  objection  to  a  motion  to  appoint  a  receiver  (Barnard  v.  Darling,  1  Barb. 
Ch.  R.  76). 

e.  A  receiver  is  appointed  only  for  the  benefit  of  the  parties,  and  not  of 
stransers  to  the  action.  But  a  stranger  may  apply  as  to  any  rights  interfered 
with  by  the  receiver  (Howard  v.  Eipley,  10  Paige,  i&\ 

d,  A  party  applying  for  a  receiver,  pending  the  lidgation,  must  show  a  pro- 
bable interest  m  the  property,  and  that  it  is  in  danger  of  being  lost  if  not  so 
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protected  {Goodyear  v.  Brfte,  7  How.  187 ;  Patten  v.  Access.  TVansU  Co.,  4  Abb. 
235 ;  HamUion  v.  Access.  Trans.  Co.,  8  Abb.  255 ;  McCarthy  v.  Peake,  9  Abb.  164). 

a,  A  receiver  would  not  be  appointed  in  a  creditor's  suit  if  the  remedy  at 
law  bad  not  been  exhaosted  {Starr  y.  Rathbone,  1  Barb.  70). 

h.  A  receiver  would  be  appointed  of  an  estate  assigned  for  the  benefit  of 
creditors,  where  the  assignee  was  shown  to  be  insolvent  (Conriah  v.  Sedgwick^ 

1  Barb.  210). 

c.  Receiver  of  effects  of  dissolved  or  insolvent  corporation  (see  Conro  r. 
Gray,  4  How.  166 ;  Livingston  v.  B'k.  of  N.  7.,  5  Abb.  388). 

d.  The  motion  for  a  receiver  does  not  involve  the  merits  {Sheldon  v.  Weeks, 

2  Barb.  682 ;  Conro  v.  Gray,  4  How.  166). 

e.  The  selection  and  appointment  of  a  receiver  and  taking  of  security  fror 
him  is  a  proper  matter  for  a  reference  ( Wetter  v.  Schlieper,  7  Abb.  92 ;  Jackwn 
V.  Be  Forrest,  14  How.  82).  Where  it  is  referred  to  a  referee  to  report  a  proper 
person  to  be  appointed  a  receiver,  an  order  of  appointment  by  the  court  is 
nec^sary ;  but  where  the  reference  is  to  appoint  a  receiver  and  take  the  re- 
quisite securitv,  the  appointment  by  the  referee  needs  no  confirmation  by  the 
court  {Be  Eagle  Iron  Works,  8  Paige,  385).  A  party  dissatisfied  with  the  ap- 
pointment may  petition  to  have  the  appointment  reviewed.  {Id.) 

f.  The  regularity  of  the  appointment  of  a  receiver  cannot  be  questioned  by 
any  third  party  {Tyler  v.  WHUs,  88  Barb.  327). 

^.  A  stockholder  of  a  corporation  having  joined  in  an  application  for  a  re- 
ceiver cannot  question  the  validity  of  his  appointment  {BatterfJiaU  v.  Ikms,  31 
Barb.  823). 

A.  On  an  appeal  from  the  special  term,  held  that :  An  order  directing  the 
continuance  or  the  receivership  pending  the  appeal,  continued  the  receiver 
not  only  on  the  appeal  to  the  general  term  but  also  during  an  appeal  f^om 
another  order  to  the  court  of  appeals  {McMahon  v.  AUen,  14  Abb.  220). 

When  a  receiver  will  or  will  not  be  appointed. — ^A  receiver  will  be 
appointed: 

i.  In  all  cases  of  fraudulent  trusts  {C?Mutauque  Co.  B'k.  y.  White,  2  Selden,. 
252). 

J.  Where  fraud  is  shown  in  the  defendant  and  the  fUnd  is  in  danger  {Pod- 
more  v.  Gunning,  7  Simons,  485 ;  1  Barb.  Ch.  R.  604 ;  1  Hopk.  429 ;  8  Johns^ 
Ch.  48 ;  see  Reubens  v.  Joel,  8  Keman,  488). 

ft.  To  prevent  the  removal  of  the  subject  of  the  action  out  of  the  Jurisdic- 
tion of  the  court,  and  against  a  defendant  out  of  the  jurisdiction  {Gibbins  v.- 
Maintoaring,  9  Simons,  77 ;  Tanjkld  v.  Irvine,  2  Russ.,  149 ;  see  5  Law.  Jour- 
Rep.  Ch.  79). 

Z.  Where  a  trustee  is  charged  with  violating  his  trust  {Boyd  y.  Murray,  8' 
Johns.  Ch.  48 ;  see,  however,  Orphan  Asylum  Soe.  v.  McCartee,  Hopk.  429 ;: 
Jenkins  v.  ^Jenkins,  1  Paige,  248). 

m.  To  preserve  the  property  of  a  corporation  {Lawrence  v.  Greenwich  Pire 
Ins.  Co.,  1  Paige,  587). 

n.  Receiver  appointed  in  a  proceeding  to  foreclose  a  mechanics'  lien  {Webb' 
y.  Van  Zandt,  16  Abb.  814  naU). 

A  receiver  will  not  be  appointed : 

o.  Unless  there  is  strong  probability  the  court  will  decide  in  favor  of  the 
party  applying,  and  the  fund  is  in  danger  {BamiUan  y.  Access,  Transit  Co.,  8' 
Abb.  255). 

p.  In  an  action  to  stay  waste  {Bobinson  y.  Preswick,  8  Edw.  Ch.  R  246). 

SOn  the  application  of  one  defendant  against  another  before  trial  {Trum- 
y.  Ogdm,  Halst.  Dig.  178). 

r.  Over  real  property,  unless  in  extraordmary  cases  {WHUs  y.  QyrUes,  2 
Edw.  Ch.  R  281 ;  Congden  v.  Lee,  3  id.  804 ;  Parker  v.  Moore,  id.  284 ;  C^rn^ 
y.  Chabert,  id.  812 ;  see  Beedver  in  Mortgage  cases). 

In  ejectment,  see  note  to  section  455. 
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a.  Before  answer,  unless  In  special  cases  {West  y.  Swan^  8  Edw.  Ch.  R  4^ ; 
and  see  Vann  y.  BarreU,  2  Bro.  C.  G.  168;  Bloodgood y.  Ovarii,  4  Paige,  677 
Osbam  y.  i£^^  ,  2  Paige,  848). 

d.  Oyer  a  mortgage  of  chattels  in  possession  {Ba^fond  r.  FeU/nn^  28  Barb. 
451 ;  Paiien  y.  Aeeeasory  Trarmt  Co,,  4  Abb.  286). 

c.  Wlio  may  be  receiver. — Formerly^  a  master  In  chanceiy  could  not  be 
receiyer  (6  Ves.  427),  nor  a  solicitor  in  the  cause,  or  under  a  commission  of 
lunacy  (2  Mer.  452),  nor  the  next  friend  of  an  infiint  plaintiff  (2  Mad.  64),  nor 
a  trustee  (8  Yes.  72 ;  11  ib,  868 ;  15  ib.  684).  An  officer  of  an  insolyent  bank  is 
not  a  proper  person  to  be  appointed  its  receiyer  {Ait,  Oen,  y.  Bank  cf  Columbia^ 
1  Paige,  511 ;  8  Wend.  688).  But  on  the  yoluntary  dissolution  of  a  bank,  an 
officer  or  stockholder  may  be  appointed  receiyer  (Be  Eagle  Iron  Worhe^  8 
Paige,  886;  8  Edw.  Gh.  R  885 ;  Boio&ry  Bank  ease,  6  Abb.  417;  2  R  S.  417). 
A  party  to  the  action  may  be  appointed  receiyer  (Fenn  y.  BoOee,  7  Abb.  208). 

d  Where  the  same  property  is  inyoWed  in  two  suits,  it  Is  the  practice  to 
appoint  the  same  person  receiyer  in  both  suits  {BowM  y.  ^pley,  10  JPaige,  43 ; 
OJ>om  y.  ffej^,  2  id.  842 :  Cogger  y.  Boward,  1  Barb.  Gh.  R  868 ;  see  4  £.  D. 
Smith,  191). 

e.  Receiver  la  an  officer  of  the  court. — A  receiyer  is  an  officer  of  the 
court  which  appoints  him  {Booth  y.  Clark,  17  How.  U.  S.  Rep.  822 ;  LoUimer 
y.  Lord,  4  E.  D.  Smith,  188) ;  and  entitled  to  the  instructions  of  the  court  as 
to  his  duty  {Be  Van  Allen,  87  Barb.  225 ;  Curtie  y.  LeaviU,  1  Abb.  274).  And 
the  court  will  giye  such  directions  to  a  receiyer,  on  the  application  of  one  not 
a  party  to  the  suit,  as  may  be  necessary  to  protect  his  rights  ( Vincent  y.  Parker^ 
7  Paige,  66 ;  see  10  id.  46 ;  2  Duer,  686). 

/.  Wlien  title  vesti  in  receiver. — ^When  an  order  of  reference  is  made  for 
the  appointment  of  a  receiyer,  and  a  receiyer  is  subsequently  appointed,  his 
title  yests  by  relation  from  the  date  of  the  order  of  reference,  and  attaches 
upon  all  the  property  to  which  the  receiyership  could  properly  extend,  exactly 
in  the  same  manner  and  with  the  same  eflect  as  if  the  order  directing  a  refer- 
ence had  named  and  appointed  the  receiyer  {Butter  y.  TaUia,  5  SSnd.  012 ; 
Deming  y.  N,  T,  Marble  Co,,  12  Abb.  66).  On  the  order  for  the  receiyer 
being  consummated  by  his  g^yin^  security  the  pereonal  estate  and  equitable 
interests  of  the  party  of  whom  he  is  receiyer,  yests  in  him  without  any  assign 
ment,  as  of  the  date  of  the  order  of  his  appointment  ( Wilson  v.  Allen,  6  Barb. 
642 ;  Wilson  y.  Wilson,  1  Barb.  Ch.  R  692 ;  I^frter  y.  Williams,  5  Selden,  142  ; 
12  How.  107 ;  Lotimer  y.  Lord,  4  E.  D.  Smith,  188 ;  West  y.  Frager,  6  Sand. 
654 ;  Albany  City  Bank  y.  Schumacher,  1  Glark,  278,  300 ;  Van  Wyek  y.  Bradff,  8 
Code  Rep.  157).  Where  iutermediate  the  appointment  of  a  receiyer  and  his 
filing  security,  the  property  of  which  he  was  appointed  receiyer  was  leyied 
on  by  the  sheriff,  the  court,  on  motion,  after  the  receiyer  had  filed  security, 
ordered  a  return  of  the  property  to  the  receiyer  {Steel  y.  Sturges,  5  Abb.  442 ; 
Butter  y.  TaUis,  5  Sand.  612 ;  see  Bieh  y.  I/mtra,  0  Abb.  866 ;  18  How.  121 ;  Be 
If.  Am&r.  Chttia  Percha  Co,,  17  How.  640). 

g.  A  receiyer  does  not  by  force  of  his  appointment  as  receiyer  become  pos- 
sessed of  property  in  a  foreign  state  {Field  y.  Bipley,  20  How.  26);  nor  of  real 
property  [Moak  y.  Coates,  £8  Barb.  498. 

h.  Delivery  of  property  to  Receiver.— Where  an  order  is  made  for  the  de- 
liyeij  of  property  to  a  receiver,  the  demand  of  deliyery  must  be  made  by  tlie 
receiver  personally,  a  demand  by  the  plaintiff  in  the  action,  his  attorney  or 
the  referee  appointed  to  see  the  aelivery  made  will  not  warrant  an  attachment 
for  disobeying  the  order  to  deliver  {Panton  v.  Zebley,  19  How.  894). 

i.  Taking  property  from  Receiver. — Where  a  receiver  is  in  possession  of 
property  which  is  claimed  by  a  third  person,  the  proper  course  is  to  apply  by 
petition  to  the  court  which  appointed  such  receiyer  for  an  order  on  him  to  de- 
liver such  property  to  the  claimant,  an  attempt  to  obtain  possession  by  suit 
against  the  receiver  is  a  contempt  (JRiggs  v.  Whitney,  15  Abb.  890 ;  see  ifoe  v. 
Gibson,  7  Paige,  518 ;  Albany  CUy  Bank  v.  Schermerhom,  9  id,  872,  10  td  268 ; 
Parkgf  y.  Browning,  S  id,  888;  Chautauque  Co,  Bank  y.  Bidey,  19  N.  Y.  870). 
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a.  Receiver  represents  creditors. — The  rccciyer  does  not,  as  lias  been 
sometimes  supposed,  merely  stand  in  the  shoes  of  the  party  whose  estate  is 
entrusted  to  him,  but  he  represents  the  creditors  and  other  persons  Interested 
therein  (Flmier  v.  Williams,  5  How.  441 ;  5  Selden,  142 ;  Wilson  v.  Allen,  6  Barb. 
544 ;  GUieU  y.  Moody,  H  Coms.  470 ;  Talmadge  y.  PeU,  8  Selden,  328 ;  GwrUs  v. 
Leavitt,  15  N.  Y.  12 ;  Brower  y.  Hitt,  1  Sand.  629).  The  case  of  Seymour  v. 
Wilson  (16  Barb.  294),  Haynor  y.  Fowler  (id.  300),  are  oyemiled  (15  How.  355). 

b.  Compensation  to  receiver. — A  receiyer  is  entitled  to  commissions  at  the 
rates  prescribed  by  the  reyised  statutes ;  and  he  is  also  entitled  to  be  repaid 
actual  disbursements  prudently  made  or  incurred  in  the  care  of  the  trust 
property  {Hotoes  y.  Davis,  4  Abb.  71).  But  his  commissions  are  intended 
by  uiw  to  be  a  full  compensation  for  his  personal  seryices,  and  if  he  acts 
as  counsel  in  the  business  of  the  receiyership,  he  is  not  entitled  to  special 
remuneration  beyond  taxable  fees  as  counsea  (JS^  Bank  cf  Niagara^  6  Paige, 
213). 

c  Sometimes  in  the  order  appointing  the  receiyer,  a  clause  is  inserted  limit- 
ing his  compensation  to  such  as  is  allowed  to  executors  and  administrators ; 
in  which  case  he  can  claim  only  fiye  per  cent,  for  the  first  one  thousand  dol- 
lars, two  and  a  half  per  cent,  on  the  next  four  thousand,  and  one  per  cent,  on 
the  residue  {Bennett  y.  Chapin,  8  Sand.  673). 

d.  Where  the  order  directs  the  money  to  be  deposited  from  time  to  time  as 
receiyed,  and  the  receiyer,  in  compliance  with  the  terms  of  the  order,  makes 
deposits  from  time  to  time,  each  deposit  is  not  to  be  considered  in  the  light  of 
ftn  annnal  rest,  for  the  purpose  of  calculating  the  commission  in  cases  where  it 
is  limited  to  the  amount  allowed  to  executors  and  administrators  (Bennett  y. 
Chapin,  8  Sand.  678) ;  citing  with  approbation,  the  case  of  The  Beceiter  of  the 
Bank  <jf  Niagara  (6  Paige,  213).  But  if  the  receiyer  renders  periodical  ac- 
counts in  conformity  wlui  the  standing  rule  of  the  court,  then  each  rendition 
of  account  may  be  regarded  as  a  rest,    (lb,) 

6,  Where  an  order  was  made  by  consent,  directing  the  receiyer  to  pay  oyer, 
and  deliyer  all  the  moneys,  property,  and  effects  In  his  hands  to  certain  of  the 
parties,  and  at  the  time  there  were  book-accounts  and  other  things  in  action 
unconyerted  and  in  Uie  hands  of  the  receiyer,  it  was  held  that  the  receiyer  was 
entitled  to  his  commission  on  the  yalue  of  the  property  thus  unconyerted ;  and 
that  if  the  yalue  could  not  be  agreed  upon  by  consent,  the  court  would  order  a 
reference  to  ascertain  the  yalue  (Benneti  y.  Cthapin^  8  Sand.  675 ;  see  also  in  Ba 
'De  Poster,  4  Sand.  Ch.  R  511). 

/.  Receiver  chargeable  with  interest — A  receiyer  who  mixes  the  trust 
rand  with  his  own,  or  with  other  moneys  held  in  trust,  or  uses  or  loans  the 
money  is  chargeable  with  interest  (Utiea  Ins,  Co,  y.  Lynch,  11  Paige,  520). 

g.  Receiver's  accounts. — A  receiyer  is  ta  account  to  the  court  onl^.  He 
cannot  be  compelled  to  account  and  show  his  books  to  a  party  in  the  suit  (Mus- 
ffrom  y.  Nash,  8  Edw.  Ch.  R  172).  • 

h,  A  report  upon  a  receiver's  accounts  need  not  be  confirmed;  and  cannot  be 
excepted  to.  A  party  dissatisfied  may  moye  to  review  the  principle  on  which 
the  accounts  are  taken  (Brown  y.  Brown,  2  Edw.  Ch.  R  621. 

i.  Order  for  receiver  to  discharge  liens. — When  judgment  creditors 
have  acquired  a  lien  upon  a  fiind  in  the  hands  of  a  receiyer,  the  court  will  not, 
upon  their  petition,  make  an  order  upon  the  receiver  to  satisfy  the  jud^nnent 
out  of  the  moneys  in  his  hands,  until  a  decree  has  been  made  in  the  action  in 
which  the  receiver  was  appointed,  and  notice  has  been  given  to  all  other  cre- 
ditors interested  in  the  distribution  of  the  flmd.  But  in  order  to  protect  the 
petitioners,  an  order  will  be  made  upon  the  receiver  forbidding  him  to  make 
any  payments  out  of  the  fund  without  notice  to  the  petitioners,  or  their  atr 
tomey,  and  allowing  tlie  petitioners  to  institute  such  an  action  against  the 
receiver  ard  other  parties  as  they  may  be  advised  (Hubbard  v.  QuUd,  2  Duer, 
685 ;  see  ile  Ingraham,  2  Barb.  Ch.  R  *35). 

j.  "When  a  receiver  may  sne  or  be  sued. — A  receiver  could  not  bring 
ejectment  without  leave  of  the  coiurt  (1  Ves.  jun.  165 ;  8  Bro.  C.  C.  88 ;  16 
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Wend.  410).  Nor  could  such  an  action  be  brought  against  him  without  leave 
of  the  court  (9  Yes.  Jun.  885).  Nor  could  he  make  any  payment  (1  ib.  8*5).  He 
cannot  sue  in  a  foreign  jurisdiction  for  the  property  of  the  debtor  of  whose 
estate  he  is  the  receiver  (Booth  v.  Clark,  17  How.  U.  S.  Rep.  822). 

a.  Commencing  an  action  against  a  receiver  as  such,  without  leave  of  the  court 
for  that  purpose  first  obtained,  is  a  contempt  (Taylor  v.  Baldmn,  14  Abb.  166 : 
De  Oroot  v.  Jay,  80  Barb.  483 ;  9  Abb.  856 ;  18  How.  121) ;  and  see  BaOey  v. 
DetereuZy  1  Vernon  Ch.  Cas.  269),  and  proceedings  in  the  action  will  be  stayed. 
(Id.)  But  it  has  been  held  that  leave  to  sue  a  receiver  is  usually  granted  of 
course,  and,  if  necessary,  can  be  granted  at  any  stage  of  the  action;  and  the 
irregularity  in  suin^  a  receiver  without  leave  of  the  court  is  waived  by  an  ap- 
pearance in  the  action  without  objection  (HutbeU  y.  2>ana,  9  How.  424;  see  8 
Paige,  889). 

b.  A  receiver  should  apply  for  an  order  for  leave  to  sue  for  a  debt  (Merritt 
Y.  Lyon,  16  Wend.  410;  Smith  v.  Woodruff,  6  Abb.  65).  Having  obtamed 
leave,  he  is  bound  to  sue  (Winfldd  v.  Bacon,  24  Barb.  154).  And  if  he  does  not 
obtain  leave,  and  fails  in  the  suit,  he  will  be  personally  liable  for  costs.  Thus, 
where  a  receiver  had  prosecuted  an  action  as  such  receiver,  without  leave  of 
the  court  for  that  purpose  first  obtained,  and  had  failed  in  the  action,  on  mo- 
tion for  costs  f^inst  him  personally,  the  motion  was  granted  (Phelps  v.  Cole, 
8  Code  Rep.  157 ;  Smith  v.  Woodruff,  6  Abb.  65 ;  see  however  Devendorf  v.  Dick- 
inson, 21  How.  275). 

c.  A  receiver  may  maintain  an  action  to  set  aside  a  fraudulent  assignment 
made  by  a  party  of  whose  estate  he  is  receiver  (Porter  v.  WilUams,  5  Selden, 
142 ;  12  How.  107) ;  and  he  may  interplead  (Winfldd  v.  Ba/ion,  24  Barb.  155). 

d.  An  action  against  a  receiver  should  not  be  restrained  on  the  ground  that 
a  former  judgment  has  disposed  of  the  matters  involved  in  the  action ;  but  the 
receiver  should  be  left  to  set  that  up  as  a  defence  (Ja^^s  Case,  6  Abb.  298) ;  nor 
should  an  injunction  issue  to  restrain  the  prosecution  of  an  action  b^  a  re- 
ceiver, commenced  by  leave  of  the  court ;  the  proper  mode  of  restraining  him 
is  by  application  to  the  court  appointing  him  for  instructions  (TTi/i/Sield  v.  Bacon, 
24  Barb.  154). 

■  «.  A  receiver  appointed  in  another  State  may  sue  in  his  character  as  re- 
ceiver in  this  State  (Bunk  v.  St.  John,  29  Barb.  585 ;  and  see  Eoyt  v.  Thompson, 

1  Selden,  820). 

/.  "What  attorney  the  receiver  le  to  employ.— A  receiver  should  not 
employ  a  person  to  bring  suit  for  him  as  such  receiver  who  has  been  employed 
for  either  of  the  parties  to  the  action  in  which  the  receiver  was  appointed 
( Warren  v.  Sprague,  4  Edw.  Ch.  R  416 ;  Be  Aindey,  1  id.  576 ;  Bay  v.  Macomb, 

2  id.  165 ;  Panton  v.  Zebley,  19  How.  894).  If  he  does,  the  proceedings  may  be 
set  aside  for  irregularity ;  but  the  irregularity  is  so  &r  waived  by  appearance 
without  objection  that  on  a  motion  afterwards  made  to  set  aside  the  proceed- 
ings, the  courts  will  not  da  more  than  stay  the  proceeding  until  another 
attorney  is  substituted,  and  perhaps  saddle  the  plaintiff  with  costs  of  the 
motion.  (2b.)  The  rule  is  for  the  benefit  of  the  parties,  and  a  stranger  sued 
by  the  receiver  cannot  raise  the  objection  (Warren  v.  Sproffue,  11  Paige,  200). 
Although  the  receiver  is  prohibited  from  employing  the  attorney  or  counsel 
of  either  of  the  parties  to  the  suit,  adversehr  to  either  of  the  parties  to  the  suit, 
he  may  employ  the  attorney  or  counsel  of  either  of  the  parties  in  a  matter  in 
relation  to  &ie  joint  fund,  in  which  both  plaintiffs  and  defendants  are  inter- 
ested, or  to  obtain  or  create  a  fund  for  the  ^oint  benefit  of  both  parties  (Benneii 
y.  Chapin,  8  Sand.  675 ;  Byckman  y.  Parkins,  5  Paige,  543). 

g.  Changing  receiver. — It  is  by  no  means  a  matter  of  courpe  to  change  a 
recdver  upon  his  own  application.  He  must  show  some  reasonable  cause 
why  he  should  be  relieved  from  the  performance  of  duties  which  he  has  vol- 
untarily agreed  to  perform,  and  then  he  will  be  entitled  to  costs  of  his  appli- 
cation (6  Mad.  Ch.  K.  266  ;  Edw.  on  Rec.  547) ;  and  especialljr  should  this  be 
required  where  his  discharge  and  the  appointment  of  another  in  his  place  mav 
inconvenience  parties  in  interest  and  third  persons  (Beers  v.  The  Chelsea  Bani^ 
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4  Edw.  Gh.  R  278).    Relationship  to  one  of  the  parties  is  not  alone  a  ground 
for  his  removal  ( Wetter  y.  SchUeper,  7  Abb.  92 ;  6  Abb.  128 ;  see  1  Bland,  427). 

a.  The  employment  by  a  receiver  of  the  Judgment  debtor  to  collect  a  por- 
tion of  the  estate,  is  not  in  itself  ground  for  removing  the  receiver  (Bosa  v. 
Bridge,  15  Abb.  150). 

b.  On  motion  to  substitute  one  person  for  another  as  receiver,  the  re^larity 
of  the  appointment  of  a  receiver  is  not  to  be  considered  (Fasaett  v.  TcSlmadgey 
18  Abb.  12). 

e.  Discbarg  of  Receiver. — The  discontinuance  of  the  action  is  not  a  dis- 
charge of  the  receiver,  but  on  its  discontinuance  he  may  apply  for  a  discharge 
(WhUeside  v.  PendergaM,  2  Barb.  Oh.  R  471). 

d.  Costs  against  receiver. — A  receiver  stands  in  some  respects  on  the  same 
footing  as  to  costs  as  an  executor,  he  is  not  liable  for  costs  for  not  proceeding 
to  trial  where  sufficient  reason  is  shown  for  the  omission  {8t,  John  y.  Deniaon^ 
9  How.  848 ;  see  note  to  §  817). 

e.  Receiver  in  mortgage  cases. — ^Beceivers  in  mortgage  cases  are  allowed 
witii  great  caution,  and  will  be  appointed  only  where  there  is  a  clear  inade- 
quacy of  security,  or  the  rents  have  been  expressly  pled^d  for  the  debt.  The 
best  criterion  of  adequacy  or  inadequacy  of  ,the  secunty  is  the  amount  of 
rental  (ShotteeU  v.  Smith,  3  £d.  Ch.  R  588 ;  see  Jenkins  v.  Hinman,  5  Paige,  809 ; 
JMingheyeen  v.  Golden,  4  Paige  204 ;  Sea  Ins.  Co,  v.  Stebbins,  8  Paige,  565 ; 
Bank  of  Ogdensbwry  v.  Arjwld,  5  u2.  88 ;  Asior  y.  Tamer,  2  Barb.  444 ;  Wofmefr 
y.  Oocenwrs  Exor.  1  Barb.  86 ;  (^uinnr.  BriUain,  2  Edw.  Ch.  R  814  ;  WaU  Street 
Fire  Ins,  Co,  y.  Loud,  20  How.  95). 

/.  A  receiver  will  not  be  appointed  if  the  validity  of  the  mortgage  is  im- 
peached (Leahy  r,  Arthur,  1  Hogan,  92 ;  Dart^  y.  ^lake,  1  Molloy,  247). 

g.  A  receiver  of  chattel  property  held  by  a  mortgagee  in  possession  is  to  be 
directed  o^y  in  cases  of  pressing  necessity  (Patten  v.  Accessory  Jrandt  Co.,  4 
Abb.  285 ;  reversing  8.  G.  4  u2. 189 ;  and  see  Thompson  v.  Van  Vechten,  5  Duer, 
618 ;  5  Abb.  458 ;  Bayard  v.  Fellom,  28  Barb.  451). 

h.  Receiver  of  Partnersh:^ — Upon  a  bill  filed  by  one  of  several  partners 
to  close  up  a  partnership,  it  is  a  matter  of  course  to  appoint  a  receiver  *  *  * 
on  the  application  of  either  party  [partner]  (Marten  v.  Van  8cha4ck,  4  Paige, 
480 ;  Low  v.  Fbrd,  2  Paige,  810 ;  Goidding  v.  Bain,  4  Sand.  717 ;  WMUwrigU 
v.  J^mpson,  2  Barb.  879 ;  bayton  v .  Wilkes,  17  How.  510 ;  Jackson  v  Be  Fbrest, 
14  How.  81 ;  Williamson  v.  Wuson,  1  Bland,  428 ;  McCracken  v.  Ware,  8  Sand. 
688;  HennY,Wal8h,2E6y7,  Ch.  R  129;  Boberts  Adm  v.  Lato,  4  Sand.  644; 
BiUon  V.  Horn,  5  How.  85 ;  Innes  v.  Lansing,  7  Paige,  588). 

i.  The  principle  on  which  the  court  interferes  between  partners  by  appoint- 
a  receiver,  is  merely  with  a  view  to  the  relief  by  winding  up  and  disposing  of 
the  concern,  and  dividing  the  produce,  not  to  cany  it  on  ( Waters  v.  Taylor,  15 
Ves.  10,  829 ;  Goodman  v.  Whiteomb,  1  Jac.  &  W.  569).  Therefore,  as  a  general 
rule,  a  receiver  will  not  be  appointed  of  a  subsisting  and  continuing  partner- 
ship, unless  it  is  evident  a  dissolution  will  be  decreed  ifiarreteon  v.  Weaver,  8 
Edw.  Ch.  R  885 ;  Jackson  v.  De  Forest,  14  How.  81).  Bat,  to  preserve  tlie 
good-will,  the  receiver  may  be  directed  to  cariy  on  the  business  until  a  sale 
cibi  be  effected  (Ma/rten  v.  Van  Schaick,  4  Paige,  479).  But  the  court  will  not 
continue  the  publication  of  a  political  newspaper  by  ^  receiver  longer  than  is 
absolutely  necessaiy  to  prevent  a  saciifice  of  the  property  (/rf.);  nor  will 
it  continue  to  run  steamboats  for  an  indefinite  time  (Crane  v.  Ford,  Hopk.  114). 

j.  There  is  no  ground  for  a  receiver  where  the  partner  applying  to  the 
court  has  the  property  in  his  own  possession,  and  the  other  does  not  object  to 
such  possession  (Smim  v.  Lowe,  1  Edw.  Ch.  R  88).  On  a  creditor's  bill  against 
two  partners,  one  of  whom  has  assumed  the  debt,  the  other  has  a  riffht  to  in- 
sist tliat  the  receivership  shall  be  extended  to  the  co-partnership  effects,  and 
to  the  individual  property  of  the  owner  primarily  liable  (Henry  y.  Henry,  11 
Paige,  814). 

k.  Where  a  limited  co-partnership  becomes  insolvent,  and  the  members 
'  thereof  neglect  to  place  their  assets  in  the  hands  of  a  proper  person  to  dis 
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tribute  ratably  amon^  the  creditors  of  such  firm ;  any  creditor  is  entitled  to 
liaye  a  receiver  appointed  ( WkUeright  y.  Sim^pnon,  2  Elarb.  879 ;  and  see  Lasy  y. 
Ley,  6  Abb.  89 ;  Lacham  y.  Marks,  4  R  D.  Smitli,  611 ;  1  Abb.  213 ;  WeUer  y. 
SdiUeper,  6  Abb.  128 ;  7  Abb.  92 ;  and  see  Chortner  y.  TnuAees  cf  Gane^oharie,  3 
Barb.  625). 

a.  The  rlghta,  pcwrenik  and  duties  of  reoelTen  of  insolvent  or  dissolved 
corporations. — The  receiver  of  an  insolvent  corporation  represents  both  the 
creditors  and  stockholders,  and  may  assert  their  rights  when  affected  by  the 
fraudulent  or  ille&;al  acts  of  the  institution.  And  where  an  association  formed 
under  the  general  banking  law,  being  insolvent,  transferred  \o  one  of  its  di- 
rectors certain  bonds  in  exchange  for  shares  of  its  own  stock,  the  transaction 
was  adjudged  void,  and  it  was  held  that  a  receiver  of  the  bank,  subsequently 
appointed,  might  maintain  a  suit  to  reclaim  the  bonds  for  the  benefft  of  the 
creditors  of  the  bank  (OiBett,  Beceiver,  <fe;.,  y.  Moody,  8  Goms.  479 ;  Tahnadge  v. 
Pea,  8  Selden,  828 ;  Brtfwer  y.  HiU,  1  Sand.  629). 

b.  For  most,  if  not  for  all  purposes,  a  receiver  "  takes  the  place  and  stands 
as  the  representative  of  the  company."  He  is  as  much  bound  by  a  settlement 
which  the  company  are  authorized  to  make  as  was  the  company  itself.  It 
would  be  strange  indeed  if  the  legal  acts  of  a  corporation  did  not  bind  the  re- 
ceiver of  its  effects.  If  the  rule  were  not  so  no  one  would  dare  venture  to 
deal  with  a  corporation  This  is  not  like  LeaviU  v.  Balnwr  (8  Corns.  19),  and 
CHUeU  v.  Moody  (id,  479).  In  each  of  those  cases  the  act  of  tlie  company  which 
the  receiver  sought  to  avoid  was  forbidden  by  law :  it  was  an  illegal  act.  The 
case  of  Brotc&r  y.  MU  (1  Sand.  629)  stands  on  the  same  around  (sec  Jlyde  v. 
Lynde,  4  Coms.  892 ;  Eayt  v.  Thompson,  8  Sand.  416 ;  rev'd,  1  Selden,  820 ;  MO- 
link  y.  Morris  Canal  Bankitig  Co.,  8  Green's  Ch.  R.  40O).  The  receiver  "  is  in 
fact  a  trustee  not  only  for  tlie  stockholders  but  creditors  also  "  (8  Corns.  480). 
(Gardner,  J.    Talmage  v.  FeU,  8  Selden,  847.) 

e.  A  receiver  of  a  corporation  is  vested  with  all  the  rights  of  action  which 
the  company  had  when  he  was  appointed,  and  he  can  sue  for  a  tort  committed 
before  his  appointment  (OiUeU  v.  Fairchild,  4  Denio,  80 ;  Brewer  v.  HiU,  1 
Band.  629). 

d  It  is  the  duty  of  the  receiver  of  an  insolvent  corporation  to  require  the 
solvent  stockholders  to  pay  up  the  balance  due  from  them  on  their  stock 
{Peniz  V.  Hawley,  1  Barb.  Ch.  K  122 ;  and  see  Na4han  v.  Whillock,  9  Pai^ge,  152). 
J9e  may  allow  every  claim  against  the  corporation  wliich  he  is  satisfied  is 
Justly  due  (AUomsy  General  v.  Life  db  Fire  ins,  Co,,  4  Paige,  224).  He  mav  dis- 
charge subsisting  policies,  but  not  reinsure  (Be  CroUm  Ins.  Co.,  3  Barb.  (fh.  ti. 
642).  And  he  may  apply  for  a  warrant  to  bring  up  for  examination  any  per- 
son who  is  indebted  to  tne  corporation,  or  who  has  property  belonging  to  it 
in  his  custody  (Notle  y.  HaUiday,  1  Coms.  830). 

e.  The  provision  of  the  revised  statutes  authorizing  the  receivers  of  insol- 
vent corporations  to  sue  for  and  recover  any  sum  remaining  due  upon  any 
share  of  its  capital  stock,  is  merely  a  cumulative  remedy.  Juid  the  rule  is  the 
same,  whether  the  stock  be  held  by  any  original  stockholder  or  by  an  assignee 
(Mann  v.  Currie,  2  Barb.  294> 

/.  The  deposit  notes  of  a  mutual  insurance  company  are  its  capital,  and  the 
receiver  should  collect  them  ( Van  Buren  v.  Chenango  Mutual  -Ins,  Co.,  *12 
Barb.  671). 

g,  A  receiver  may  be  invested  by  the  court  with  a  general  power  to  compro- 
mise disputed  claims  (Be  Crakm  Ins,  Co,,  8  Barb.  Ch.  R.  642).  There  can  be 
no  compromise  without  the  consent  of  the  receiver  (AtCy  GenH  v.  Ltfe  ^  Fire 
Ins.  Co.,  4  Paige,  224). 

h.  The  receiver  may,  under  the  direction  of  the  court,  continue  a  suit  com- 
menced by  the  insolvent  company  in  its  own  name,  before  his  appointment 
(Talmage  v.  PeU,  9  Paige,  410). 

i.  Where  a  moneyed  corporation  had  transferred  its  property  on  a  contract 
it  had  no  power  to  make,  and  become  insolvent,  held  that  its  receiver  could 
reclaim  the  property  (Talmage  v.  PeU,  8  Selden,  828 ;  and  see  GilleU  v.  Moody^ 
8  Coms.  479,  reversmg  5  Barb.  185). 


§•244.] 


BECEIVEB.  439 


(L  A  receiver  appointed  under  the  4l8t  section  of  the  revised  statutes  (2  R. 
B.  464),  unless  his  powers  are  restricted  by  the  order  appointing  him,  is  abso- 
lutely vested  with  all  the  property  and  effects  of  the  corporation,  and  has  full 
power  to  sell  and  dispose  of  the  same,  and  to  settle  its  affairs  ( Verplank  v. 
Mercantile  In$,  Co,,  2  Paige,  448).  But  a  receiver  appointed  on  the  application 
of  a  Judgment  creditor  under  the  86th  section  (2  R  b.  463)  is  a  mere  common- 
law  receiver,  appointed  to  protect  the  fund,  and  has  no  authority  except  what 
is  conferred  upon  him  by  the  order  of  the  court  (Id, :  Mann  v.  Jfento,  8  Coma 
415); 

h.  A  receiver  appointed  in  proceeding  taken  under  Laws  of  1853,  p.  918,  ch. 
466,  §  24,  to  close  the  business  of  a  fire  msurance  company,  should  be  required 
to  give  security  {Be  Meehanietf  Fire  Ins.  Co.,  5  ^hh,  444). 

e,  A  receiver  of  an  insolvent  mutual  insurance  company  is  entitled  to  his 
commission  on  the  whole  amount  of  the  premium  notes,  whether  ho  collects 
them  wholly,  or  collects  assessments  merely  for  the  full  satisftiction  of  the 
debts,  &c,  and  then  surrenders  them  (Van  Buren  v.  Chenango Mui, Ine.  Co,,  12 
Barb.  671). 

d.  Receivers  appobited  under  the  86th  section  of  the  provisions  of  the  re- 
vised statutes  entitled  **  Of  proceedings  against  corporations  in  equity  "  (2  R 
8.  464),  have  no  **  other  or  greater  powers  than  receivers  in  ordinary  creditors' 
suits  "  (Mann  v.  Bmti,  8  Goms.  423).  Such  receivers  are  under  the  power  of 
the  court  (Be  Globe  Ins.  Co.,  6  Paige,  102.  See  Daminnan  v.  Empire  MiU,  12 
Barb.  841 ;  Be  Van  Aden,  87  Barb.  228). 

e.  A  receiver  of  the  effects  of  an  insolvent  corporation  of  another  State,  ap- 
pointed under  the  laws  of  such  State,  mav  dispose  of  property  of  such  corpor- 
ation situate  within  this  State,  and  of  debts  due  such  corporation  ft'om  resi- 
dents of  this  State  (Eayt  v.  TJumpsan,  1  Selden,  820,  rev*g  8  Sand.  416). 

/.  In  the  appointment  of  a  receiver  under  2  R  S.  464,  "  of  proceeedings 
against  corporations  in  equity,"  the  Supreme  Court  acts  as  one  of  ^neral  jur- 
isdiction, and  not  as  exercising  a  special  statutory  power  (Bangs  Y.lhickinmM, 
18K.  Y.592). 

g.  Chapter  71  of  Laws  of  1852,  relating  to  receivers  of  insolvent  corpora- 
tions, is  not  unconstitutional  in  relation  to  its  operation  on  corporations  not 
before  dissolved.    (Id.) 

h.  See  laws  of  1852,  ch.  71,  amended  laws  1860,  ch.  403,  to  facilitate  the  col- 
lection of  debts  against  corporations  (Be  Campbell,  13  How.  481). 

i.  Receiver  in  action  against  manufacturing  corporation  (Oalwa^  y.  U,  8. 
Steam  Sugar  Boning  Co,,  18  Abb.  211 ;  86  Barb.  256). 

j.  As  to  receivers  in  actions  in  the  nature  of  creditors*  bills  and  in  proceed- 
ings supplementaiy  to  the  execution,  see  supplementary  proceedings,  jwf^y  and 
see  Lent  v.  McQueen,  15  How.  313 ;  Seymour  v.  WUson,  id.  355. 

k.  Order  to  pay  amount  admitted  to  be  due. — The  order  was  made  where 
it  appeared  that  the  plaintiff  deposited  money  with  tlie  defendant,  to  pay  for 
him  to  a  third  party  (the  defendant  being  surety  for  the  payment  thereof  to 
such  third  party), which  money  was  in  the  defendant's  possession  (Burhans  v. 
Casey,  4  Sand.  706).  Also  where  there  was  no  defence  other  than  a  counter- 
claim, less  by  $810  than  the  sum  claimed  by  the  plaintiff,  the  defendant  served 
an  offer  for  Judgment  for  $310  (Meyers  v.  IHmble,  1  Abb.  220  ;  8  K  D.  Smith, 
607).  Also  when  a  fund  in  litigation  has  been  brought  into  court,  and  the  de- 
fendant, in  his  answer,  admits  that  a  part  of  the  fund  is  due  to  the  plaintiff, 
disputing  his  claim  to  the  residue  (Merritt  v.  Thompson,  10  How.  428 ;  1  Abb. 
223 ;  3  £.  D.  Smith,  599).  And  so  where  a  surviving  partner,  defendant,  ad- 
mitted having  in  his  hands  partnership  Ainds  belonging  to  the  efltate  of  his 
deceased  partner,  although  there  were  outstanding  debts  agauast  the  firm,  the 
plaintiff  giving  security  to  contribute  to  the  payment  of  such  debts  (Boberls  v. 
Law,  4  Sand.  6-^).  The  fact  that  before  action  the  plaintiff  had  offered  to 
pay  the  amount  admitted  due,  is  no  reason  for  reflising  to  malce  the  order 
(Quinlard  v.  Seeor,  3  E.  D.  Smith,  614 ;  1  Abb.  898 ;  Merritt  v.  Thompson,  3  E. 
v.  Smith,  699 ;  1  Abb.  223  ;  10  How.  428 ;  Met/ers  v.  Trimble,  1  Abb.  220 ;  3 
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E.  D.  Smith,  607).  See,  however,  Smith  y.  (Xim,  4  Sand.  711 ;  Si.  John  t. 
Thome,  3  Abb.  166.  The  order  will  be  made  where  one  of  seyeral  cauaeB  of 
action  is  admitted  {Quintard  v.  Seeor,  3  E.  D.  Smith,  614 ;  1  Abb.  893 ;  Eus$d 
y.  MsaehamyiQ  How.  193 ;  IVacy  y.  Humphr^^  5  How.  155).  Where  in  an 
action  on  contract  the  defendant  makes  an  offer  pursuant  to  section  885,  which 
is  not  accepted  he  may  be  ordered  to  pay  the  pUintiff  the  amount  of  such 
offer  {DiMtnJbury  y.  Woodward,  1  Abb.  a6), 

a.  The  order  made  in  Slauson  y.  Cohkey,  1  Abb.  228,  was  said  to  haye  been 
improvidently  issued.    (10  How.  57). 

h.  The  order  was  refused  where  the  answer  transyersed  the  plaintiff's  claim 
as  stated,  and  then  stated  that  the  work  was  not  worth  more  than  a  certain 
sum,  less  tiban  tiiat  claimed  (Doian  y.  BeUy,  4  Sand.  678).  Also  where  the  de- 
fendants admitted  they  had  the  fund  the  plaintiff  sought  to  have  paid  over  to 
him,  but  they  were  ignorant  whether  it  belonged  to  him  or  to  a  third  party 
who  claimed  it  and  asked  leave  to  pay  the  money  into  court  (Bender'  y.  Sher- 
foood,  15  How.  258). 

e.  On  motion  to  strike  out  part  of  an  answer  and  for  judgment  on  the 

Sound  of  the  fHvolonaness  of  the  residue  of  the  answer,  the  court  may  direct 
e  defendant  to  satisfy  the  amount  admitted  by  the  answer  to  be  due  (FoMik 
y.  Qroff,  22  How.  158). 

d.  A  part  of  an  entire  demand  admitted  by  the  answer  to  be  due,  may  be 
ordered  to  be  paid,  and  payment  to  be  enforced  as  a  Judgment  Thus,  in  an 
action  on  a  note  for  $351,  the  answer  admitted  $276  to  be  due ;  on  motion  of 
the  plaintiff,  the  defendant  was  ordered  to  pay  the  sum  so  admitted  due,  and 
that  payment  mijrht  be  enforced  as  a  judgment  (Quiet  v.  Murphy,  11  How.  411 ; 
and  to  the  like  effect  is  Baker  v.  Ifuswaum,  1  HUton,  549 ;  contra,  see  Btisaeil  v. 
Meaeham,  16  How.  193). 

6,  Rule  35,  allowing  twenty  days  for  the  pajrment  of  costs  &c.,  imposed  by 
an  order,  has  no  apphcation  to  an  order  to  pay  a  sum  admitted  due.    (Id,) 

See  sect  246,  post, 

/.  Order,  how  enforced. — When  an  order  is  made  to  satisfy  the  part  of  the 
plaintiff's  claim  admitted  by  the  answer  to  be  due,  and  such  order  is  personally 
served  on  the  defendant,  and  he  refuses  to  obey  it,  he  may  be  attached  for  his 
disobedience,  and  if  he  does  not  show  an  excuse  for  it,  may  be  punished  as  for  a 
contempt  (Meyers  v.  TrimbU,  1  Abb.  399 ;  3  K  D.  Smith,  dOT).  The  apparent 
contempt  may  be  purged  by  showing  inability  to  pay,  unless  he  has  voluntar- 
ily disabled  lumself ;  and  the  creation  of  the  disability  is  itself  a  contumacious 
act  (Id. ;  Quintard  v.  Sec^,  3  E.  D.  Smith,  614). 

g.  If  the  action  is  one  on  contract  for  the  payment  of  money  only,  the  court 
may  order  the  amount  admitted  to  be  due  to  be  satisfied  by  an  execution  (Rus- 
9d  v.  Meaaham,  16  How.  193\  SemJble,  it  will  not  enforce  by  attachment  pay- 
ment of  an  amount  admitted  due  in  any  case  in  which  on  a  final  judgment  tiie 
plaintiff  would  not  be  entitled  to  an  execution  against  the  person  (Lane  y. 
Losee,  11  How.  360 ;  2  Abb.  129 ;  Duncan  v.  Ains&,  26  Barb.  199 ;  MerriU  y. 
Thompson,  3  E.  D.  Smith,  600 ;  1  Abb.  228 ;  10  How.  428). 

K  Appeal  from  order. — An  order  directing  the  defendant  to  pay  the  amount 
admitted  due  by  the  answer,  is  an  appealable  order  (Merritt  y.  Thompson,  1 
Abb.  228 ;  8  E.  D.  Smith,  600 ;  10  How.  428).  But  whether  on  appeal  the 
general  term  will  review  the  discretion  exercised  at  special  term  in  respect  to 
the  terms  or  eonditiona  upon  which  such  order  should  be  granted,  where 
no  right  of  the  appellant  and  no  rule  of  law  is  violated— stt^;;^/  It  seems  not 
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TnxE  vm. 

Of  the  Trial  and  Jvdgment  in  CivU  Actions. 

Chapter  L  Judgment  ttfon  failiteb  to  aitsweb. 

n.  Issues  aio)  the  mode  of  tbial. 

ni.  Tbial  by  juby. 

rv.  Tbial  by  the  coubt. 

y.  Tbial  by  befebees. 

YL  The  maniieb  of  ENTEBiKa  judgment. 

Chafteb  I. 

Judgment  vpmi  failure  to  answer. 

Section  245.    Judgment  defined. 

246.  Judgment  on  &ilure  of  defendant  to  answer,  or  for  exceSB 

over  counter-claim. 

247.  Judgment  on  frivolous  demurrer,  answer,  or  reply. 

§  245.    [201.]    Judgment,  what. 

A  judgment  is  the  fihal  determination  of  the  rights  of  the 
parties  in  the  action. 

a,  A  discontinuance  is  a  **  final  determination  "  of  the  rights  of  the  parties 
in  the  action  {Crockett  v.  Bnithy  14  Abb.  62) ;  and  so  an  order  after  trial  that  a 
fund  be  paid«into  court  to  await  a  further  order  (Oray  v.  Oook^  24  How.  432). 

b.  A  determination  on  a  motion  under  §  247  is  a  Judgment  (BobertB  v.  MoT' 
risont  7  How.  896 ;  see  however  note  to  suod.  4  of  $  807,  pa^). 

0W  As  to  what  is  a  Judsment,  and  the  distinction  between  a  judgment  and 
an  order,  see  note  to  §  49o,  pott, 

* 

§  246.  [202.]  (AmM  1849,  1851, 1868.)  Judgment  on  fail- 
ure of  defendant  to  answer  /  or  for  excess  over  counterclaim. 

Judgment  may  be  had  if  the  defendant  fail  to  answer  the 
complaint,  as  follows: 

1.  In  any  action  arising  on  contract  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  clerk  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  summons  according  to  the  provi* 
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sioDB  of  section  130,  and  that  no  answer  has  been  received.  The 
clerk  shall  thereupon  enter  judgment  for  the  amount  mentioned 
in  the  summons,  against  the  defendant  or  defendants,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided  for  in 
section  136.  But  if  the  complaint  be  not  sworn  to,  and  such 
action  is  on  an  instrument  for  the  payibent  of  monej  onlj,  the 
clerk,  on  its  production  to  Mm,  shall  assess  the  amount  due  to 
the  plaintiff  thereon ;  and  in  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  such 
assessment. 

Where  the  defendant  by  his  answer  in  any  such  action  shall 
not  deny  the  plaintiff's  claim,  but  shall  set  up  a  counter-claim, 
amounting  to  less  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the 
plaintiff's  filing  with  the  clerk  of  the  court  a  statement  admit- 
ting such  counter-claim,  which  statement  shall  be  annexed  to 
and  be  a  part  of  the  judgment-roll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof 
apply  to  the  court  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  If  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  affect 
the  court  may  take  the  account  or  hear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  !&.nd  where 
the  action  is  for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property  with  damages  for  the  withholding 
thereof,  the  court  may  order  the  damages  to  be  assessed  by  a 
jury,  or,  if  the  examintion  of  a  long  account  be  involve^}  by  a 
reference  as  above  provided.  If  the  defendant  give  notice  of 
appearance  in  the  action  before  the  expiration  of  the  time  for 
answering,  he  shall  be  entitled  to  eight  days'  notice  of  the  time 
and  place  of  application  to  the  court  for  the  relief  demanded 
by  the  complaint. 

8.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff  may  in  like  manner  apply  for  judg- 
menty  and  the  court  must  thereupon  require  proof  to  be  made 
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of  the  demand  mentioDed  in  the  complaint,  and  if  the  delend. 
ant  be  not  a  resident  of  the  State,  must  require  the  plaintiff  or 
his  agent  to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
amount  which  he  is  entitled  to  recover.  Before  rendering  judg- 
ment the  court  may,  in  its  discretion^  require  the  plaintiff  to 
cause  to  be  filed  satisfactory  security,  to  abide  the  order  of  the 
court  touching  the^  restitution  of  any  estate  or  effects  which 
may  be  directed  by  such  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be'  collected  under, 
or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his 
representatives  shall  apply  and  be  admitted  to  defend  tlio  ac- 
tion, and  shall  succeed  in  such  defence. 

a.  As  to  Judgment  for  want  of  an  answer  after  seryice  bj  publication,  see 
Rale  85 ;  in  action  for  foreclosure,  see  Rule  71 ;  for  a  divorce,  Rule  86 ;  for 
partition,  see  section  448,  pott ;  yi  ejectment,  section  455,  past. 

5.  Proof  tbat  no  eam-wer  has  been  received. — *^  The  intent  of  the  code 
is  that  the  plaintiff  shall  show  to  the  court,  that  when  he  makes  his  applica- 
tion no  answer  has  been  served  on  him  "  (Brian  y.  Casey ^  2  Abb.  416).  And, 
therefore,  where  the  application  fbr  judgment  was  founded  on  an  affidavit 
that  no  answer  had  been  received,  which  was  sworn  more  than  five  years  be- 
fore making  the  application,  the  application  was  refbsed.  (7d]  The  proof 
need  not  neoessariij  be  by  affidavit  (PhilUps  y,  Prescotiy  0  How.  430). 

e.  The  plaintiff  cannot  take  Judgment  if  a  demurrer  has  been  served  (Broad' 
head  v.  Broadhead,  4  How.  808 ;  8  Code  R  8).  But  if  the  defendant  has  de- 
murred and  the  demurrer  has  been  overruled,  or  there  is  a  direction  forjudge 
ment  under  section  247;  there  is  in  that  case  a  fidlure  to  answer ;  and  the  like 
proceedings  may  be  had  as  where  neither  answer  nor  demurrer  is  put  in  (King 
T.  Stafford,  6  How.  80 ;  Aymar  y.  Chase,  1  Code  Rep.  N.  S.  141 ;  BaUus  y.  Kip^ 
2  Abb.  832 ;  12  How.  842 ;  6  Dner,  646). 

d  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  the  other  made  default,  on  the  trial  plaintiff  took  Judgment  against  both 
defendants— held,  that  he  was  regular,  and  that  in  such  a  case  no  affidavit  of 
no  answer  having  been  received  was  necessary  ((7at2in  y.  Billings,  18  How.  511 ; 
8.  C,  4  Abb.  248 ;  and  see  Skiyt&r  v.  Smith,  2  Bosw.  678).  Thus,  in'  an  action 
against  the  maker  and  indorsers  of  a  promissoiy  note,  the  indorsers  (Fowler 
&  Billings)  bdng  partners,  and  the  indorsement  beinff  in  their  firm's  name,  all 
the  defendants  were  served  with  the' summons.  Billings  did  not  defend ;  the 
other  defendants  answered  and  defended  separately.  The  cause  was  brought 
to  trial  on  the  issues  raised  by  the  defendants  who  answered.  On  the  mal 
there  was  a  verdict  for  the  plaintiff,  and  the  Jury  then  and  there  assessed  the 
damages  against  Billings.  Judgment  was  entered  against  all  the  defendants, 
and  without  any  affidavit  that  Uie  defendant  Billings  had  not  answered.  Sub- 
sequently Billinss  moved  to  set  aride  the  Judgment  for  irregularity,  on  the 
ground  that  the  Judgment  roll  contained  no  affidavit  of  no  answer  having  been 
received  from  him.  Motion  was  denied,  it  bein^  held  that  in  such  a  case  no 
such  idlfidavit  was  necessaiy.  It  was  further  held,  that  if  such  an  affidavit  was 
in  &ct  necessary,  the  plaintiff  might  be  permitted  to  supply  the  defect ;  and 
Bee  Fbrd  v.  David,  1  Bosw.  570 ;  ^nes  v.  U.  S.  Slate  Co.  16  Mow.  129. 

e.  If  a  judgment  is  entered  without  an  affidavit  of  no  answer  having  been 
received,  it  is  an  irreffularity  in  a  matter  of  practice  only,  and  flimishes  no 
ground  for  an  appeal  from  the  Judgment,  at  least  to  the  court  of  appeals  (OatF 
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Un  T.  B&Unif,  16  N.  Y.  622).    The  proof  of  service  should  be  inserted  in  the 
Judgment  roll  [MaoomJber  y.  Maifor  of  If.  F.  17  Abb.  86).  - 

a.  Jadgment  against  one  of  several  defendants. — ^*  The  right  to  take 
Judgment  agiunst  one  defendant  on  default,  before  the  other  has  answered  or 
made  default,  only  applies  to  cases  where  a  several  Judgment  is  proper,  and 
cannot  authorize  a  Judgment  against  both  defendants,  even  so  &r  as  to  affect 
only  partnership  property.''  Xnd  in  an  action  on  contract  against  defendants 
Jointly  liable,  no  Judgment  can  regularly  be  entered  until  the  time  to  answer, 
of  all  the  defendants  served^  has  expired  {JaequsB  v.  Greenwood^  1  Abb.  280) ; 
and  if  one  of  two  defendants  Jointly  liable  answer,  and  one  does  not,  the  plain 
tiff  cannot  take  Judgment  against  the  defendant  who  does  not  answer  until  the 
issue  raised  by  the  defendant  who  does  answer  is  disposed  of  (CkUlin  y 
Laiatm,  4  Abb.  248 ;  S.  C,  18  How.  511 ;  BLuffter  y.  Smiih,  2  Bosw.  678). 

b.  Order  for  judgment. — A  Judgment,  except  in  the  cases  specified,  cannot 
oe  entered  without  the  order  of  the  court  (Beouh  y.  8haw^  4  Barb.  288). 

e.  Death  of  defondant — Where  a  defendant  dies  after  being  served  with 
process,  and  before  his  time  to  answer  expires,  the  plaintiff  cannot  enter  Judg- 
ment in  the  acUon  {Bondorff  y.  Dayton^  17  Abb.  86,  twU^ 

d,  "Where  application  for  Judgment  Is  to  be  made. — The  ai>plication  for 
Judgment,  in  actions  within  the  second  subdivision  of  this  section,  must  be 
made  at  special  term  {Ryan  v.  MeCanneU^  1  Sand.  709 ;  1  Code  Rep.  98 ;  Aymar 
y.  Ghamy  12  Barb.  801).  And  such  application  may  be  made  at  any  special 
term,  in  the  district  embracing  the  county  in  which  the  action  is  triable,  or  in 
an  adjoining  county;  such  application  may  llso  be  made  at  a  circuit  court  in 
the  county  m  which  the  action  is  triable ;  out  when  a  reference,  or  a  writ  of 
inquiry,  shall  be  ordered,  the  same  shall  be  executed  in  the  county  in  which 
the  action  is  triable,  unless  the  court  otherwise  order.  (Rule  24.)  In  the 
superior  court,  an  application  for  judgment  may  be  made  at  chambers  {Porter 
y.  Lmt,  2  Abb.  116 ;  4  Duer,  671> 

e.  "When  notice  of  the  applioation  must  be  giyen. — ^In  all  actions  on  con- 
tract to  recover  money  only  (except  actions  on  an.in8trument  for  the  payment 
of  money  only),  where  the  complaint  is  not  verified,  the  clerk  is  to  ascertain 
by  the  examination  of  the  plaintiff,  under  oath,  or  by  other  proof,  the  amount 
which  the  plaintiff  is  entitled  to  recover  {Cook  v.  Pomeroy,  10  How.  103).  And 
if  the  defendant  has  given  notice  of  appearance,  five  days'  notice  of  such 
ascertainment  is  indispensable.  {lb.)  And  where,  in  an  action  on  a  promlssoiy 
note,  the  complaint  purported  to  be  verified,  but  in  fact  was  not  verified, 
what  purported  to  be  a  verification  being  a  nullity,  the  defendant  gave  notice 
of  appearance,  but  did  not  put  in  any  answer,  and  the  plaintiff,  without  any 
notice  to  the  defendant,  entered  up  nis  judgment,  it  was  held  that  the  judg- 
ment was  irrecular,  and  that  notice  should  have  been  given  to  the  defendant 
(Van Horn  y .liontffomery,  5  id.  288).  Where,  (tfler  the  time  for  answering 
had  expired,  the  defendant  served  notice  of  appearance,  and  a  demand  of  a 
copy  of  the  complaint,  and  the  plaintiff  on  the  same  day,  but  after  the  receipt 
of  such  notice  of  appearance,  entered  judgment,  it  was  held  regular,  and  that 
he  was  not,  under  the  circumstances,  bound  to  delay  the  entry  of  judgment 
for  the  purpose  of  giving  notice  of  assessment  of  damages  ( WhUe  v.  Fkather- 
tUmhaughy  7  id.  857).  The  practice  on  this  point  remains  substantially  as 
under  the  former  f^tem ;  and  there  a  notice  of  retainer  not  served  until 
after  default,  might  be  disre^rded  {Lynd  v.  West,  12  Wend.  886).  Where  a 
notice  of  appearance  is  not  given  until  after  the  application  for  judgment,  the 
plaintiff  is  not  bound  to  serve  the  defendant's  attorney  with  notice  of  the  as- 
sessment of  damages  {Lynd  y.  Weft,  12  Wend.  285).  In  an  action  on  con- 
tract to  recover  money  only,  and  the  complaint  venfied,  the  defendant  gave 
notice  of  appearance,  but  aid  not  answer ;  and  at  the  expiration  of  the  time 
to  answer,  the  plaintiff  took  iudgment  without  any  notice  to  the  defendant. 
It  was  held,  that  he  was  regular,  and  that  the  defendant  was  not  entitled  to 
any  notice ;  thst  in  such  a  case  there  was  no  assessment  {Dix  v.  Palmer^  8 
Code  Rep.  214 ;  5  How.  288 ;  SotUliioorth  v.  Curtis,  6  ib.  271). 
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o.  In  an  action  for  an  assault,  the  defendant  save  notice  of  appearance,  but 
did  not  answer.  Thereupon  the  plaintiff,  without  notice  to  the  defendant, 
applied  for  and  obtained  an  order  to  have  his  damages  assessed  by  a  Jury. 
Held  that  he  was  irregular  In  applying  for  the  order  without  notice,  and  the 
order  was  on  motion  set  aside  (SaUtM  y.  Kip,  2  Abb.  882-;  12  How.  342).  In 
an  action  against  a  common  carrier  for  loss  of  goods,  where  the  defendant 
appeared,  but  did  not  answer  in  due  time,  and  the  plaintiff  took  Judgment 
without  any  notice  to  the  defendant,  the  court  set  aside  surh  judfgment  as 
irregular  (Cior  v.  MdOory,  1  Code  Rep.  126 ;  Fiynn  v.  Hudsm  B.  E.  B,  Co,,  6 
How.  808).  Both  these  cases  proceeded  on  the  ground  that  an  action  against 
a  common  carrier  for  the  loss  of  jfoods  sounded  in  tort  and  not  in  contract 
But  in  Campbell  y.  Perkins  (4  Selaen,  480),  the  court  of  appeals  held  that  a 
claim  against  a  common  carrier  for  the  loss  ofgoods  intrusted  to  him  to  cany 
is  a  claim  arising  upon  contract.  Trap  y.  if.  i.  ds  Erie  R  B.  Co,,  1  Code  Rep. 
N.  8.  8S4;  6  How.  287,  was  a  siut  against  common  carriers  for  the  non« 
deliyery  of  goods  entrusted  to  them  to  carry ;  and  it  was  held  that  it  was  an 
action  to  recoyer  money  only,  and  was  within  the  1st  subdiyision.  It  does 
not  appear,  howeyer,  that  there  was  any  allegation  in  the  complaint  that  tiie 
defendants  were  common  carriers,  or  that  me  cause  of  action  arose  against 
them  as  such. 

5.  Where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance,  and 
although  such  demurrer  be  set  aside  or  held  to  be  friyolous,  the  defendant  is 
neyertheless  entitled  to  notice  of  the  assessment  of  damages  or  of  the  amount 
due  the  plaintiff,  in  like  manner  as  if  he  had  giyen  a  simple  notice  of  appear- 
ance (Kingy,  Stafford, ,  5  How. -80 ;  Aymer  v.  Chaxe,  1  Code  Rep.  N.  S.  141 ; 
BaJUus  Y.  Kipp,  2  Abb.  382 ;  12  How.  842  ;  5  Duer,  646). 

c.  And  where  in  an  action  on  a  promissory  note  the  complaint  was  not 
Yerified,  the  defendant  demurred  to  the  complaint,  and  the  plaintiff  obtained 
a  direction  for  judgment  under  section  247,  unless  the  defendant  put  in  an  an- 
swer within  ten  days.  The  defendant  did  not  answer  within  ten  days ;  and 
thereupon  the  plaintiff  gave  the  defendant's  attorney  notice  of  a^usting  costs, 
filed  with  the  clerk  an  atBdayit  stating  the  direction  made  by  the  Judge,  that 
ten  days  had  elapsed,  and  that  no  answer  had  been  put  in,  had  tiie  amount 
due  on  the  note  assessed  by  the  clerk,  and  entered  a  final  Judgment  for  the 
amount  so  assessed.  No  notice  of  assessment  of  damages  was  giyen  the  de- 
fendant's attorney.    The  court  held  the  Judgment  irregular. 

d  In  an  action  on  an  undertaking  of  bail,  the  summons  was  in  the  form  pre- 
scribed by  subd.  2,  of  sect.  129.  Defendant  in  effect  appeared.  The  plaintiff 
assessed  his  damages  without  notice, — ^held  he  was  irr^ular  (£02s€^y.  Ccwri,  6 
Abb.  886,  note ;  15  How.  92). 

e.  Proof  of  plaintiff  a  demand,  -wrhen  neoeaoary  and  hoinr  taken.-In  actions 
arising  on  contract  for  the  recoyery,  of  money  only  (and  as  to  what  actions 
are  within  that  description,  see  note  to  section  129,  ante)  (1)  iff  the  eompUUrU  be 
wrified,  the  clerk  enters  Judgment  without  more ;  (2)  if  the  complaint  be  not 
wrified,  in  an  action  on  an  instrument  for  payment  of  money  only,  the  clerk, 
fm  its  production  to  Mm,  assesses  the  amount  due  thereon ;  (8)  in  other  cases  of 
actions  arising  on  contract  for  the  payment  of  mangy  only,  the  clerk  ascertains  the 
amount  the  plaintiff  is  entitled  to  recoyer  from  the  examination  of  the  plain- 
tiff under  oath  or  other  proof  (Hard  y.  Leaventcorih,  1  Code  Rep.  N.  S.  279). 
In  such  a  case  it  is  not  essential  to  the  regularity  of  the  judgment,  that  the 
ludgment-roU  should  show  on  its  face  what  was  the  proof  before  the  clerk,  or 
if  the  action  was  on  a  note  and  the  complaint  was  not  yerified ;  that  the  note 
was  produced  to  him,  and  that  he  assessed  the  amount  due  to  the  plaintiff 
thereon,  as  the  clerk  in  such  cases  must  enter  the  Judgment  for  the  amount  he 
has  assessed,  the  Judgment-roll  is  eyidence  that  he  dia  his  duty  in  respect  to 
assessing  the  amount  due  {Am.  ExcfiaTige  Bank  y.  8mi£k,  6  Abb.  1).  See  how- 
eyer, what  is  said  [Squire  y.  Elsworth,  4  How.  77) ;  and  (4)  in  other  actions,  i,  e. 
actions  other  than  "  actions  arising  on  contract  for  the  recoyery  of  money 
only,"  the  court  may  either  take  the  proof,  order  a  reference  or  an  assessment 
by  ajuiy.    If  in  this  class  of  cases  a  reference  is  ordered,  a  report  must  be 
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made  and  filed  as  part  of  the  1lItenen^^o11  {Amaricpn  SxehangeB^k  y.  SmUK. 
6  Abb.  1). 

a.  Where  a  referenoe  is  ordered  the  reference  must  be  had  in  the  county 
named  in  the  complaint  as  the  place  of  trial  {Bnuh  t.  MvJOany^  12  Abb.  844) ; 
a  reference  oat  of  sach  ooonty  would  be  irre^plar,  and  all  proceedings  thereon 
Toid,  and  may  be  set  aside  on  motion  at  special  term,    (id) 

6.  A  reference  to  ascertain  the  amount  of  damages  sostained  by  the  plaintifT 
wUl  not  be  granted  after  a  de&ult  for  want  of  a  plea,  upon  a  mere  general  af 
fidarit  that  the  inquiry  inyolves  the  examination  of  a  long  account,  but  the 
production  of  a  sworn  copy  of  the  account  on  which  the  action  is  brought 
will  be  required  {Bnywn  y.  MiOer,  1  Barb.  24). 

e.  Where  in  a  foreclosure  action  plaintiff  after  a  report  of  a  referee  adyerse 
to  the  defendants  who  had  answered,  gaye  notice  of  motion  for  tlie  relief  de- 
manded in  the  complaint  and  the  defendants  not  appearing  to  oppose  the  mo- 
tion took  an  order  of  reference  to  compute  the  amount  due  and  after  the  re- 
port on  such  reference  noticed  the  cause  for  trial  and  obtained  Judgment  for 
sale  and  foreclosure,  held  that  he  was  regular  {^U  y.  MeBeynoldi^  30  Barb.  488). 

d  In  an  action  for  damages  for  non-performance  of  a  contract  to  sell  real 
estate,  no  special  damage  being  alleged,  there  was  no  answer,  and  plaintiff  ob- 
tuned  an  inquisition  to  haye  his  damages  assessed  by  a  sheriff's  Jury ;  held 
irregular,  and  the  inquisition  was  set  aside.  The  dami^ges  could  be  assessed 
by  &e  clerk  (Baumee  y.  Logan,  Superior  Court,  Feb*y  1^7) ;  and  sec  Crodm  y. 
2>rw<8Duer  652). 

e.  In  an  action  aeainst  a  common  carrier  to  recoyer  damages  for  the  loss 
ofgoodsdeliyeredhim  to  carry  (the  summons  followed  the  first  subdiyision 
of  section  129),  the  defendant  not  haying  appeared  or  put  in  an  answer, 
the  plaintiff  took  an  order  for  a  reference  to  estimate  his  damages.  On 
motion  to  set  aside  such  order,  it  was  held  irregular,  and  that  the  plaintiff 
ouffht  to  haye  had  his  damages  assessed  by  a  Jury  {EevMU  y.  Howeli^  8  How. 

/.  Where  the  summons  was  for  relief,  and  the  complaint  prayed  for  an  ac- 
counting and  for  judgment  for  the  balance  ascertained  to  be  due,  and  stated 
the  plaintiff's  belief  mat  such  balance  was  at  least  $550 ;  the  defendant  not 
haying  answered,  on  plahitiff's  application  for  Judgment  for  the  sum  of  $550, 
it  was  held  that  he  was  not  entitled  to  Judraient  for  that  sum,  but  only  to  a 
reference  to  take  the  account  mentioned  in  the  complaint  (Porter  y.  Ijent,  2 
Abb.  116 ;  4  Duer,  671). 

g.  In  an  action  for  the  recoyery  of  specific  personal  property,  with  damages 
for  its  detention,  if  the  defendant  does  not  answer,  the  regular  course  is  to  di 
rect  an  assessment  by  the  sheriff's  jury,  and  a  reference  cannot  be  ordered  un 
less  the  examination  of  a  long  account  is  inyolyed.  But  if  the  plaintiff  will 
waiye  all  damages  for  the  detention,  he  may  haye  Judgment  for  the  recoyery 
of  the  property  without  any  reference  or  assessment  ^am  y.  Doody,  2  Abb. 
02 ;  4  Duer,  670).  The  court  may  take  the  prooa  without  a  Jury  (2  Abb. 
188  n.) 

h.  Notice  of  appearance  or  retainer  may  be  senred  after  the  time  to  answer 
has  expired  and  before  Judgment  has  been  entered,  in  all  cases  where  an  as- 
sessment of  damages  is  necessary  (Abbott  y.  dmiih,  8  How.  468). 

).  In  action  of  tort,  as  for  assault,  <&c,  the  plaintiff,  on  proof  of  seryice  of 
summons  and  that  no  answer  has  been  receiyed,  and  if  the  defendant  has  ap- 
peared on  notice  to  him,  should  apply  for  an  order  to  assess  damsfes  by  a  sher- 
iff's jury,  not  by  a  referee  {Biehards  y.  Swetxer,  8  How.  418 ;  1  Code  Rep.  117 ; 
Dutch  tteformed  Church  of  Canc^ohane  y,  Wood^  8  Barb.  421 ;  Stardey  y.  An- 
derwn,  id.  52 ;  SatttM  y.  jfip,  2  Abb.  882 ;  6  Duer,  646 ;  12  How.  842 ;  Boyee  y. 
Gomstock,  1  Code  Rep.  N.  8.  280).  In  which  case,  a  writ  of  inquiry  issues  to 
the  sheriff  to  assess  the  damages ;  but  in  cases  of  difficulty  and  importance  the 
court,  on  a  proper  affldayit  showing  grounds  therefor,  may  order  the  writ  of 
inquiry  to  be  executed  before  a  Judffe,  in  which  eyent  the  Judge  acts  as  asist- 
ant  to  the  sheriff  (2  Johns.  71).    In  JHOaye  y.  Hart  (8  Abb.  894 ;  and  see  Hay% 
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T.  Bmrpman,  6  Bosvr.  079),  an  action  for  an  ananlt,  Che  plaintiff  asked  to  hara 
the  aaaesBment  before  a  Jtidge,  on  the  ground  that  he  could  not  challenge  the 
jurors  if  the  inqaiaition  was  before  the  sheriff.  The  motion  was  granted.  See 
16  Johns.  177.  In  Ommou  y.  Bryant  (6  Duer,  668 ;  4  Abb.  402),  an  action  for 
libel,  the  superior  court  said  tha^on  its  being  shown  that  difficult  questions  of 
law  might  arise  respecting  the  construction  of  the  complaint,  and  respecting 
the  admissibility  of  evidence  in  mitigation,  it  might  order  the  assessment  to 
take  place  before  a  Judge. 

a.  A  commlasion  may  issue  to  take  the  testimony  of  a  witness  on  an  assesB- 
ment  of  damages.    Laws  1862,  ch.  875,  p.  628. 

h.  Like  notice  of  the  assessment  of  damages  by  a  Jury,  on  a  writ  of  inqniir, 
is  necessary,  as  is  required  on  an  assessment  by  the  derk  where  the  defend- 
ant has  appeared  in  the  action  {KeUey  y.  Covert,  15  How.  02 ;  6  Abb.  886,  note). 
Notice  of  executing  a  writ  of  inquiry  at  a  certain  day,  "  provided  an  interlo- 
cutory Judgment  shall  have  then  been  obtained  in  the  cause,"  is  good  (Oathout 
T.  BoM^  12  Johns.  151 ;  and  see  Arum.  4  Sand. 


&  The  same  proceedings  nf  ay  be  had  under  the  code  on  assesmng  damages 
on  a  defhult  to  answer,  as  were  allowed  under  the  old  practice  on  executing;  a 
writ  of  inquiry.  A  defendant  may  call  witnesses  and  prove  any  matter  which 
properly  goes  to  mitigate  damages.  He  may,  of  course,  prove  all  the  facts  and 
circumstances  relating  to,  and  any  immediate  provocation  which,  in  the  Judg- 
ment of  law,  tends  to  mitigate,  damages  (Saltu»Y.  Kipp^  2  Abb.  888 :  12  How.  842 ; 
Wamer  v.  Kemy,  8  id.  828: 1  Code  Rep.  96;  Zan«  v.  OUbert,  0  How.  150;  QU- 
hert  y.  Bounds  14  id.  47).  But  he  cannot  prove  a  partial  defence  {Fordv,  DaM^ 
1  Boew.  570). 

d,  The  verdict  on  a  writ  of  inquiry  will  not  be  set  aside  for  irregularities  in 
Bummoninff  the  Jury,  and  as  to  which  no  objection  was  taken  on  the  assess- 
ment, nor  because  the  complaint  was  read  to  the  Jury  {Jenninff8  v.  Asten,  5 
Duer,  605 ;  8  Abb.  878).  On  moving  to  set  aside  such  a  verdict  for  excessive 
damages,  the  evidence  must  be  disclosed  on  the  moving  papers.    (JU.) 

Nate  to  tubd.  8.    {8e$  Bids  25.) 

&  In  Chapman  v.  Lemon  and  Moift  (11  How.  289),  an  action  to  chaige  the 
separate  property  of  the  wife,  there  was  an  order  to  serve  the  summons  on  the 
defendant  (the  husband)  by  publication ;  and  he  was  so  served.  The  other 
defendant  (the  wife)  was  personally  served.  Neither  of  the  defendants  ap- 
peared or  answered.  Thereupon  the  plaintiff  obtained  an  order  of  reference 
**•  to  hear  and  take  material  proofe  in  the  action  and  report  the  material  facta 
to  the  court'*  The  referee  reported  and  a  Judgment  was  entered.  On  a  mo- 
tion on  the  part  of  the  wife  to  set  aside  the  proceedings  as  irregular,  it  was 
held  that  the  proceedings  mighi  be  irregular  as  against  the  husband,  because 
as  he  was  served  by  publication,  it  was  the  duty  of  the  court  to  require  proof 
to  be  made  of  the  demand  mentioned  in  the  complaint,  and  that  there  was  no 
authority  in  such  a  case  to  order  a  reference.  But  that  only  the  husband  could 
avBil  himself  of  the  irregularity. 

/.  Where  the  service  of  the  summons  is  by  publication,  the  Judment  cannot 
be  regularly  entered  except  by  the  special  order  of  the  court,  and  upon  due 
proof  of  the  service  of  the  summons,  In  conformity  with  the  order  for  publi- 
cation. And  the  feet  of  such  conformity  should  appear  on  the  face  of  the  re- 
cord, or  the  Judgment  will  be  void  (HaUett  v.  Bigmers^  18  How.  48). 

g,  Reetitation.— The  restitution  to  which  a  party  is  entitled  upon  the  re- 
versal of  an  erroneous  Judgment,  is  not  restitution  to  everything  ne  has  lost 
thereby,  at  least  not  to  everything  he  has  lost  in  consequence  of  such  erro- 
neous Judgment  :  he  recovers  what  is  still  in  possession  of  his  adversary,  but 
not  everything  else.  For  instance,  land  sold  under  execution  issued  on  the 
Judgment,  and  bought  by  a  third  party,  does  not  revert  to  the  original  owner 
on  the  reversal  of  the  judgment  {LoieU  v.  German  Btf.  CKy  12  Barb.  88). 
Where  money  has  been  coflected  on  a  Judgment  whidi  is  subsequently  re- 
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Tersed,  such  money  may  be  recovered  br  action :  the  remedy  by  order  for 
restitution  is  merely  comnlatiye  (LoU  y.  mmeif^  29  Barb.  87). 

a.  See  §§  880, 889,  post, 

h,  Jad£;ment  for  amount  admitted  daa — ^Where  the  plaintiff's  daim  is 
admitted  by  the  answer,  and  defendant  sets  \ip  a  connter-claim  of  less  than 
the  som  claimed  by  the  plaintiff,  the  plaintiff  may  enter  Judgment  for  the  bal- 
ance without  any  assessment  by  the  clerk  {BMina  y.  TTotem,  23  How.  298). 

c.  Irree:olar  jud^^ment — Judgment  for  want  of  an  answer  based  on  a  ser- 
vice of  the  summons  on  an  elector  on  an  election  day,  is  irregular  {Bieree  y. 
Smithy  2  Abb.  411).  A  mere  irregularity  in  the  service  of  the  sununons,  as 
that  it  was  served  by  a  party  to  the  action  does  not  render  the  Judgment  irre- 
gular (Hunter  v.  Lester,  10  Abb.-  260 ;  and  see  OolUfU  v.  Byan,  82  Barb.  647 ; 
and  in  note  to  section  138,  p.  162,  p.  ante).  The  plaintiff  cannot,  where  an  an- 
swer had  been  seryed  in  due  time,  disregard  it  and  enter  Judsment  as  for  want 
of  an  answer  (Ross  v.  Langmuir,  15  Abb.  826).  Where  a  default  is  regular  it 
is  not  to  be  set  aside  merely  because  subsequent  proceedings  are  imgular 
(Orinoold  v.  SUmghUm,  1  Cat  6).  « 

d.  Where  by  reason  of  the  summons  not  having  been  served  the  court 
never  acquired  Jurisdiction  of  the  action,  it  will  set  aside  the  Judgment  at 
any  time  after  its  entry.  The  application  to  set  it  aside  need  not  be  made 
within  a  year  after  the  entry  {HaJukt  v.  Rightere,  18  How.  48). 

e.  Opei^ng  Judgment  for  do&iilt  of  answer. — ^If  a  defendant  omit  to  an- 
swer witbin  the  time  prescribed,  the  court  has  power  to  let  him  in  to  make  a 
defence  {Idfnde  v.  Venty,  1  Code  Rep.  97 ;  SaltUat  v.  Daumee,  id.  120 ;  Clark  v. 
Lyon,  2  Hilton,  91 ;  AUen  v.  Ackley,  4>  How.  5 ;  2  Code  Rep.  21 ;  Fbster  v. 
UdOly  2  ^.  80) ;  before  Judgment  is  entered  {McOuin  v.  Chee,  9  Abb.  160) ;  or  ii 
Judgment  has  been  enter^  it  will  set  aside  the  Judgment  and  let  him  in  to  de- 
fend, and  without  reference  to  his  remedy  against  his  attorney.  As  where  an 
attorney  appears  without  authority  or  suffers  Judgment  by  nraud  or  neglect 
{mnoorih  Y.CampbeU,  81  Barb.  184;  Shay  y.  Mayor  of  N,  T.,  SI  Barb.  678; 
20  How.  439 ;  see  however,  Bogardus  v.  Lmnggton,  2  Hilton,  286).  The  in- 
dulgence is  usually  on  terms,  sometimes  paying  costs  and  undertaking  not  to 
set  up  a  defence  of  the  statute  of  limitation  [Alien  v.  AeJdey,  supra ;  Bawe%  v. 
Hoyt,  11  flow.  464) ;  or  usury  (Toc^  v.  Cook.  16  How.  142 ;  and  see  Morris  v, 
8latteryy  6  Abb.  74^,  but  on  opening  a  default  the  court  refused  to  impose  the 
terms  that  the  defendant  should  not  set  up  the  defence  of  usury  (Orant  v.  Me- 
Caughin,  4  How.  216) ;  or  the  defence  of  a  former  recovery  (Audubon  v.  Ez- 
eddor  Fire  Ins.  Co.,  10  Abb.  64) ;  or  the  defence,  that  the  note  in  suit  was 
fldven  for  money  won  at  play  (ffk.  of  Kinderhook  y.  Oifford,  40  Barb.  659). 
These  terms  are  discretion  aiy,  and  cannot  be  reviewed  (Lord  v.  Vandenburga^ 
16  How.  808 ;  Jaedl>8  yMar^uM,  6  Duer,  689). 

/.  The  motion  to  open  a  Judgment  by  defieiult  and  let  defendants  in  to  de- 
fend, may,  in  New  York  city,  be  made  to  a  Justice  out  of  court  (Lowber  v.  Ihs 
Mayor  of  N.  K,  5  Abb.  825).  And  a  motion  to  set  aside  a  Judgment  not  for  a 
mere  technical  irregularity  need  not  be  made  the  first  opportunity  (Lueae  v. 
Trustm  of  Baptist  Church,  4  How.  858). 

g.  Where  a  defendant  moves  pursuant  to  leave,  to  *be  admitted  to  answer ; 
sembie,  he  should  serve  a  copy  of  this  answer  with  the  moving  papers  (Mar- 
quise V.  Brigham,  12  How.  899). 

A.  An  affidavit  of  merits  to  be  let  in  to  defend  need  not  be  special  when 
there  are  no  suspicious  circumstances.  If  there  are  such  circumstances  the 
affidavit  must  be  special  (Die  v.  Palmer,  6  How.  234 ;  Van  Home  v.  Monigom- 
ery,  6  How.  288). 

i.  One  of  several  Joint  debtors  not  served  with  the  summons  was  permittted 
after  Jud^ent  against  aU,  on  default  of  an  answer,  by  the  defendant  served, 
to  come  m  on  terms  and  defend  the  action  (Fhrd  v.  WJdtridge,  9  Abb.  416). 
And  where  a  Judgment  against  several  joint  debtors  was  obtained  on  a  service 
agidnst  one  only,  by  a  supposed  connivance  with  tiie  defendant  served,  the 
Judgment  was  opened  on  motion  of  one  of  the  defendants  not  served* (C)7^m- 
umdY.  Porter,  10  Abb.  407 ;  and  see  174  c,  ante). 
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a,  A  Judgment  should  not  be  set  aside,  and  leave  given  to  the  defendant  to 
come  in  and  defend,  unless  he  shows  that  he  has  a  good  defence  on  the  merits, 
and  that  the  omission  to  answer  in  time  was  the  result  of  accident  or  mis- 
take without  culpable  negligence  (Macomber  v.  Mayor  of  N.  7!,  17  Abb.  37  ; 
quinn  V.  Ckue,  2  Hilton,  &7 ;  ExcUe  Qmm's  of  N,  T.  v.  HoOisier,  2  Hilton, 
oo8).  He  should  show  the  nature  of  the  answer  he  desires  put  in  (Hunt  v. 
Wattis,  6  Paige,  871 ;  WeUs  v.  Gruffer,  5  Paige,  164).  A  motion  to  vacate  a 
judgment  taken  for  want  of  an  answer  in  a  foreclosure  action,  and  to  allow 
defendant  to  answer  was  denied ;  where  it  appeared  that  the  answer  would 
not  constitute  a  defence  {Ihoight  v.  Waster,  10  Abb.  128).  And  where  a  mar- 
ried w(»nan  was  sued  alone  for  a  debt  contracted  during  coverture,  and  judg- 
ment was  taken  against  her  for  default  of  an  answer,  the  courts  would  not 
open  the  Judgment  to  allow  her  to  set  up  the  defence  of  coverture,  she  having 
obtained  the  credit  hj  representing  herself  as  unmarried  (Oenet  v.  Dusenhury^ 
2  Duer,  679).  An  affidavit  of  a  meritorious  defence,  alleging  that  the  note  in 
suit  had  been  paid,  without  stating  when,  where,  or  how,  is  insufficient  to 
support  a  motion  to  open  a  Judgment  {Hunter  v.  Letter ,  10  Abb.  260). 

6.  Although  upon  a  motion  to  open  a  judgment  the  defendant  sliould  make 
an  affidavit  of  merits,  yet  the  absence  of  such  an  affidavit  is  not  a  conclusive 
answer  to  tlie  motion,  the  delect  may  be  supplied  on  terms  {Fcuaett  v.  TaU- 
madge,  15  Abb.  206). 

c.  A  de&ult  was  opened  on  stringent  terms  where  tihe  excuse  was  that  both 
the  client  and  attorney  neglected  lo  attend  to  the  case  {Selover  v.  Forbes,  22 
How.  477) ;  and  so  where  the  answer  was  prepared,  but  by  neglect  of  the 
attorney's  clerk  was  not  served  (Clark  v.  Lyon,  2  Hilton,  01). 

d.  The  motion  to  open  the  default  should  be  made  promptly  {Boffardas  y. 
LMngston,  2  Hilton,  286). 

e.  Where  upon  a  motion  to  open  a  regular  judgment,  entered  upon  fidlnre 
to  answer,  it  appeared  that  an  answer  was  prepared  by  defendants'^counsel  in 
due  season,  but  was  not  served,  for  the  reason  that  he  believed  plaintifis'  pro- 
ceedines  to  be  irregular ;  that  defendants'  counsel  made  repeated  efforts  to  see 
plaintms  personallv,  in  order  to  have  the  irre^larity  corrected,  but  was 
unsuccessml ;  and  tnat  he  understood  from  plaintiffs'  attorney  that  no  further 
steps  would  be  taken  until  he  could  have  an  interview  with  plaintiff :  held, 
that  this  was  a  case  of  surprise,  or  excusable  neglect,  authorizinfif  the  court  to 
open  the  Judgment  upon  terms  (Mann  v.  Prowet,  8  Abb.  446T.  In  general 
where  a  defendant  seeks  to  open  a  judgment  he  has  suffered  voluntarily,  and 
mider  the  advice  of  counsel,  he  must  show  specifically  what  is  his  intended 
defence,  and  make  an  affidavit  of  merits  (Ellis  v.  Jones,  6  How.  296). 

/.  The  defendant,  by  reason  of  an  irregularity  in  the  service  of  an  order 
giving^him  more  time  to  answer,  suffered  his  time  to  elapse  without  answer- 
mg.  He  then  moved  before  entiy  of  judgment  for  leave  to  answer :  held,  (1) 
that,  he  showing  a  substantial  defence,  his  motion  should  have  been  granted ; 
and  (2)  that  an  order  denying  his  motion,  was  appealable  without  a  certificate 
under  the  common  pleas  rule  (MeOuire  v.  Cace,  9  Abb.  160). 

g.  An  order  vacating  a  Judgment  entered  for  default  of  an  answer,  and  let- 
ting the  defendant  in  to  answer,  is  not  appealable  to  the  general  term  (C^Htrch- 
m  V.  MaUison,  2  Hilton,  70).  In  the  common  pleas  it  might  be  appealed  on  a 
certificate  under  the  rule  of  March  22, 1851.  (Id.)  Andan  order  refusing  to 
open  a  default  taken  for  want  of  an  answer  is  not  appealable  (MiUard  v.  van 
Bamt,  17  Abb.  819,  noU). 

K  In  Kane  v.  Demarett,  13  How.  465,  a  Judgment  for  default  of  an  answer 
was  set  aside,  and  plaintiff  charged  with  costs  of  the  motion. 

i.  The  court  refused  to  open  Judgment  for  default  of  answer  in  CaUin  y. 
LaU(m,  4  Abb.  248 ;  Martin  v.  LoU,  2  Abb.  365 ;  Pope  v.  Dinsmore,  8  Abb.  429). 

j.  Leave  to  renew  a  motion  to  open  a  default  will  not  be  granted  to  admit 
a  defence  known  to  defendant,  but  not  urged,  on  the  motion  sought  to  bo 
renewed  (Pattison  v.  Bacon,  12  Abb.  142). 

k  When  after  Judgment  facts  arise  which  make  it  clear  that  the  Judgment 
29 
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ought  not  to  be  enforced,  relief  against  the  Judgment  may  be  had  on  motion 
(see  OUehrut  y.  Oontfort,  26  How.  894,  and  cases  there  cited). 

a.  The  conrts  will  in  certain  cases  entertain  an  action  to  set  aside  a  jndg- 
ment  as  contrary  to  equity.  To  entitle  a  party  to  maintain  snth  an  action,  it 
mast  appear  that  the  mcts  relied  upon  were  unknown  to  him  during  the  pen- 
dency of  the  action  in  which  the  judgment  was  recovered,  or  that  he  was  pre- 
vented from  makine  a  defence  by  the  fraud  of  the  plaintiff  in  such  action 
Hamd  v.  Qrimm,  10  Abb.  150). 

Judgments  against  New  Tork  city.— Judgments  against  the  city  of  New 
York,  set  aside  pursuant  to  laws  of  1859,  p.  11)3 :  see  Snarp  v.  Mayer  qfK  T, 
81  Barb.  572 ;  id.  578 ;  20  How.  439 ;  Joyce  v.  Mayor  of  K  T.  12  Abb.  809 ; 
Macomber  v.  Mayor  of  N.  T,  17  Abb.  85 ;  Martin  v.  Mayor  of  N.  Y.  11  Abb. 
295;  12  Abb.  248;  OutwaierY.  Mayor  <f  K  T.  2XS  How.218;  ThePeopU  v. 
Mayor  of  N,  F.  11  Abb.  66 ;  Lowher  v.  The  May<yr  of  N,T^  Abb.  825 ;  id. 
484;  Sharp  v.  Maiyor  of  If,  T,  9  Abb.  426:  id.  248;  Baker  v.  Mayor  cf  N.  T 
9  Abb.  82). 


§  247  Judgment  on  frivolous  demurrer  j  answer^  or  reply. 
If  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  pre- 
judiced thereby,  upon  a  previous  notice  of  five  days,  may  ap- 
ply to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for 
judgment  thereon,  and  judgment  may  be  given  accordingly. 

e,  "What  ifl  a  frivolons  pleading. — A  fiivolous  answer  denies  no  material 
allegation  of  the  complamt,  and  sets  up  no  defence  {HuU  v.  Smithy  8  How. 
150";  KeUy  v.  Burnett,  16  id.  185).  It  is  an  answer  which  if  true  does  not  con- 
tain anv  defence,  and  the  bisuffldency  of  which  is  so  glaring  as  to  appear  upon 
a  bare  mspection  without  argument  (NichoU  v.  Jones,  6  How.  858 ;  Sixpenny 
Savings  Bank  v.  SUxm,  12  id.  544;  LeffertA  v.  Snediker,  1  Abb.  41 ;  Leach  v. 
Boynton^S  id.  8 ;  Becker  v.  MitcheU,  5  id,  455 ;  Broum  v.  Jennison,  8  8and.  782 ; 
1  Code,  Rep.  N.  S.  156 ;  Struver  v.  Ocean  Ins.  Co.  2  Hilton,  475 ;  Smith  v.  Mead, 
14  Abb.  202).  It  is  not  simply  on  answer  bad  upon  its  face,  but  one  whidi  in 
the  opinion  of  the  court,  has  been  certainly  inteiposed  in  bad  faith  for  the 
mere  purpose  of  delay  (HuU  v.  Suoith,  8  How.  150).  "  It  is  not  the  motive  with 
which  an  answer  is  put  in,  or  its  truth  or  falsity,  that  is  the  test,  on  a  motion 
for  Judgment  on  the  ground  of  its  Mvolousnesa  If  it  is  a  good  defence  on  its 
face  the  motion  must  be  denied  ^  (Becker  v.  MUeheU,  5  Abb.  455).  "  No  pleading 
can  be  called  frivolous  which  traverses  a  material  allegation  in  the  complaint, 
or  sets  up  matter  which  if  true  constitutes  a  defence  to  the  action  "  {uL  tickler 
V.  McMurray,  15  Abb.  846 ;  Darns  v.  Potter,  2  Code  Rep.  99 ;  4  How.  155 ; 
Temple  v.  Murray,  6  How.  881 ;  Metropolitan  Bank  v.  Lord,  1  Abb.  185 ;  4  Duer, 
680 ;  CasweU  v.  BushneU,  14  Baib.  893) ;  whether  or  not  the  pleading  is  veri- 
fied malies  no  difference  (ife^  v.  Latson,  15  Barb.  17).  Although  a  verification 
may  possibly  save  an  answer  from  being  struck  out  as  false,  it  nas  no  such  po- 
tency to  protect  it  from  being  adjudged  friwkms  {Thorn  v.  iV.  T.  Central 
MiOs,  10  How.  2S ;  Sherman  Y.N.  Y.  Central  MiOs,  1  Abb.  187).  A  pleading 
will  be  held  to  be  frivolous  where  there  is  a  decision  in  point  adverse  to  its 
sufflciencv  {Bank  of  WHminffton  v.  Banm,  4  Abb.  226;  The  Fsople  v.  Mc- 
Cumber,  15  How.  198 ;  Strong  v.  Stevens,  4  Duer,  688 ;  Langddte  v.  McLean,  10 
Tufist,  642 ;  Withers  v.  McLean,  6  Lend.  Law  Tunes,  852).  But  the  court  "will 
lot  hold  a  pleading  frivolous  and  give  judgment  on  it,  "  unless  it  clearly  ap- 
pears to  be  taicen  ror  the  purpose  of  delay,  or  unless  the  grounds  stated  in  it 
are  clearly  untenable*'  {Sixpenny  Savings  Bank  v.  Sloan,  2  Abb.  414;  12  How. 
544 ;  and  see  Munn  v.  Bamum,  id.  568 ;  Neefus  v.  Eloppenburyh,  2  Code  Rep. 
76 ;  Tenwle  v.  Murray,  6  How.  881 ;  Bae  v.  Wash,  Mut  Ins.  Co.,  1  Code  Rep. 
N.  8. 185 ;  6  How.  21 ;  NiJt^  v.  Harrison.  7  Abb.  447,  n.) 

d.  Anawem  adjndged  to  be  frivolous. — An  answer  in  an  action  of  tort,  i  s. 
assault  which  merely  states  matter  controverting  the  degree  of  aggravation 
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by  which  it  was  characterized  {Lane  y.  Oilberi,  9  How.  ISO ;  OUbert  y.  Baund^ 
14  u2.  46) ;  an  answer  denying  that  plaintiff  is  the  lawftil  owner  of  the  note  in 
suit  (CatUn  y.  OunUr^  1  Duer,  258 ;  Flmret  y.  Boget^  5  Sand.  646 ;  HiggingB  y. 
Bockwea,  2  Duer,  658 ;  De  Santes  y.  Searle,  11  How.  477 ;  Fo»diek  y.  Groff^  22 
How.  158 ;  Chadwick  y.  Booth,  18  Abb.  249 ;  22  How.  28 ;  3mith  y.  Mead,  14 
Abb.  265 ;  see,  howeyer,  McKnight  y.  Hunt,  8  Daer,  616) ;  an  answer  stating 
that  the  note  was  made  for  the  accommodation  oT  the^ayee  without  more 
(Andrews  y.  /Storms,  6  Sand.  609 ;  P^tUgrm  y.  Chme^  2  Hilton,  546).  An  an- 
swer whidi  denies  knowledge  or  information  sufflaent  to  form  a  belief  that 
the  defendant  (a  corporatiom  made  its  promissory  note,  as  it  U  set  out  in  the 
cmpkdtU  (Sherman  y.  N.  Y.  Central  Mitts,  1  Abb.  191 ;  10  How.  20 ;  oyerruled, 
see  7  Bosw.  675) ;  an  answer  that  the  note  was  not  presented  for  payment  at 
the  time  it  became  due,  and  at  the  place  at  which  it  was  made  payable  )Tomjh 
kins  y.  Acer,  10  How.  809) :  an  answer  by  a  married  woman  that  the  mortga(ge 
in  suit  was  not  acknowledged  by  her  on  a  separate  examination  (Cramer  r: 
Oomstodc,  11  How.  486):*  an  answer  setting  up  a  leyy  under  a  foreign  attach- 
ment (ffeeker  y.  Mit6heU,  5  Abb.  454) ;  an  answer  denying  indorsement  to  the 
plaintiff  (£am&iA  y.  Sdltus,  6  Abb.  226 ;  1  Hilton,  558 ;  see  Duncan  y.  Lawrence, 
6  Abb.  804 ;  8  Boew.  108).  An  answer  stating  only  such  fhcts,  as  under  the 
former  system,  if  set  out  in  a  special  plea,  would  haye  made  the  latter  bad  on 
a  general  demurrer,  according  to  decisions  determining  the  precise  question 
(Srong  y.  Stewns,  4  Duer,  66^  An  answer  by  the  payee  to  a  complaint  in  an 
action  on  a  promissory  note  against  the  maker  and  payee,  that  the  payee  in- 
dorsed the  note  for  the  accommodation  of  the  maker  and  that  fact  was  known  to 
plaintiff  when  he  received  Uie  note  (Pettigrew  y.  C^ave,  2  Hilton,  546 ;  Andrews 
y.  Storms,  5  Sand.  609).  An  answer  that  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  was  and  eyer  since  has  been  and  still  is  Enyoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  the  United  States  of  America  to 
Brazil  (MechanM  Bank  y.  IVeob,  21  How.  450).  An  answer  which  merely  de- 
nies the  allegation  of  indebtedness  set  up  in  the  complaint  (Pbsdiek  y.  ifroff, 
22  How.  158)l  An  answer  in  an  action  on  a  promissory  note  which  sets  up  a 
parol  agreement  between  the  parties  without  consideration  inconsistent  with 
the  tenor  of  the  note,  is  Myolous  (Eluabethport  Manuf.  Co,,  y.  Campbell,  13 
Abb.  87 ;  see  also  Bailey  y.  Lane,  18  Abb.  854) ;  and  where  the  complaint  al- 
lied that  plaintiff  as  agent  of  A.  sold  and  deliyered  certain  goods  to  defendant 
and  that  defendant  promised  plaintiff  to  pay  for  said  jroods,  an  answer,  setting 
up  that  said  goods  belon^d  to  A,  and  not  to  plaintiff,  and  that  A.  and  not 
plaintiff  sold  them  to  de^ndant,  but  which  did  not  deny  either  the  deliyery 
by  plaintiff  nor  plaintiff's  agency,  nor  the  promise  to  pay  plaintiff,  was  held 
to  be  friyolous  (BaUy  y.  Cook.  13  Abb.  255 ;  22  Ho%.  98).  To  a  complaint 
against  the  sureties  on  an  undertaking  on  appeal,  an  answer  that  the  appel- 
lant owned  real  property,  and  that  the  execution  was  returned  by  the  sheriff 
before  the  expiration  of  sixty  days,  at  the  respondent's  request  and  without 
any  attempt  to  collect  the  judgment  out  of  such  real  estate,  is  frivolous  (Wood 
V.  Jkrrickson,  1  Hilton,  410). 

a.  .Aiiswers  a^jnd^d  not  to  be  frivolous. — Answer  in  an  action  against 
a  nmrried  woman  to  charge  her  separate  estate,  that  she  has  no  separate  estate 
(Aiiken  v.  Clark,  15  Abb.  819).  An  answer  which  denies  knowledge  or  inform- 
ation sufficient  to  form  a  belief  as  to  all  the  material  allegations  of  the  com- 
plaint (BidUer  v.  MeMurray,  15  Abb.  346).  An  answer  by  an  endorsee  of  a 
note  where  the  complaint  alleges  a  transfer  to  the  plaintiff  and  possession  of 
the  note  denying  the  transfer  only  without  denying  that  the  plaintiff  had  pos- 
session of  the  note  (Chadwick  v.  Booth,  13  Abb.  249 ;  22  How.  28 ;  and  see  Me- 
troDoUtan  Bank  v.  ttord,  1  Abb.  185).  An  answer  which  did  not  constitute  a 
defence,  but  which  stated  facts  that  might,  by  being  properly  alleged,  consti- 
tute a  defence  (Alfred  v.  Watkins,  1  Code  Rep.  N.  S.  348 ;  Struoer  v.  Ocean  Ins. 
Co.,  9  Abb.  23).  An  answer  that  prior  to  the  commencement  of  the  action  the 
plaintiff  sold  and  delivered  the  cause  of  action  to  A.,  ^ho  is  still  the  holder 
and  owner  of  it  (Smilh  v.  Mead,  14  Abb.  262) ;  and  it  being  doubtful,  before  the 
amendment  of  1863  of  §  167,  subd.  7,  whether  or  not  the  provision  of  the  R  S. 
which  authorized  the  Joining  in  foreclosure  actions  of  a  surety,  a  demurrer 
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based  on  the  aappodtion  that  it  had  been  repealed,  was  held  not  to  be  frivo- 
lous {Chauncey  v.  Latorenee^  15  Abb.  106).  And  where  the  complaint  alleged 
that  the  plaintiff  was  the  owner  and  holder  of  the  note  in  suit,  the  court  re- 
fused to  treat  as  frivolous  an  andwer  which  denied  that  the  plaintiff  was  owner 
and  holder,  and  alleged  that  one  Y.  G.  was  the  real  owner  and  holder  of  said 
note  and  the  real  party  in  interest  (TanMer  v.  Gasaard,  17  Abb.  187 ;  and  see 
Arranffcis  v.  Frazer,  2  Hihoh,  244). 

a.  Where  plaintiff  sued  in  a  representative  capacity,  and  alleged  in  his  com- 
plaint in  general  terms  that  defendant  was  indebted  to  him  for,  &c.,  an  answer 
denving  any  knowledge  or  information  sufficient  to  form  a  belief  whether  he 
(defSsndant)  was  indebted  to  plaintiff,  was  held  not  to  be  frivolous  (Morrow  v. 
Oougan^  8  Abb.  828).  And  where  the  complaint  on  a  promissory  note  in  an 
action  against  the  maker  and  payee  in  order  to  show  title  in  the  plaintiff, 
averred  an  indorsement  and  deliveiy  to  plaintiff,  and  that  plaintiff  was  the 
holder,  an  answer  which  denied  the  delivery  to  the  plaintiff  and  alleged  a  de- 
livery to  a  third  person,  named,  was  held  not  to  be*  frivolous  (MetropoUUm 
Bank  v.  Xcvrf,  1  Abb.  185). 

h,  FrlToloas  demurrer. — ^Where  in  an  action  by  a  corporation  the  com- 
plaint averred  that  the  plaintifis  were  a  corporation  duly  incorporated  by  the 
laws  of  the  State  of  New  Jersey,  irith  power  to  sue  and  be  sued,  and  did  busi- 
ness in  the  State  of  New  York,  held  that  a  demurrer  on  the  ground  that  it 
appeared  on  the  face  of  the  complaint  that  plaintiff  had  not  legal  capacity  to 
sue  was  frivolous  (EHzabethport  Manufacturing  Company  v.  CampbeU,  18 
Abb.  86). 

c.  Motion. — The  application  under  this  section  is  a  motion  (Roberta  v.  dark^ 
10  How.  415 ;  Oould  v.  Carpenter,  7  How.  97 ;  Marquieee  v.  jBrigham,  12  id, 
899 ;  Butcherk  Bank  v.  Jaekaon^  22  How.  470).  It  is  a  ^  summary  demurrer," 
and  the  opposite  party  may,  after  the  notice,  if  the  time  to  amend  has  not  ex- 
pired, serve  an  amended  pleading,  and  such  pleading  served  before  the  hear- 
ing of  the  motion  will  be  answer  to  it  (Burmll  v.  Moore^  5  Duer,  654 ;  Currie 
T.  Baldwin^  4  Sand.  690).  The  motion  must  be  on  a  notice  of  five  days ;  in 
every  case,  it  cannot  be  made  on  an  order  to  show  cause  returnable  in  two 
days  (Lefferte  v.  Snediker,  1  Abb.  41).  There  is  no  time  limited  within  which 
it  18  to  be  made  {Darrow  v.  MiUer,  3  Code  Rep.  241 ;  5  How.  247).  The  oppo- 
site party  does  not  waive  his  right  to  move  by  obtaining  time  to  answer  {putts 
V.  Surndge,  16  Law  J.  198  Q.  B. ;  11  Jur.  586 ;  4  D.  &  L.  642 ;  Norton  v.  Meln- 
ioah,  7  DowL  530) ;  nor  by  answering  rhe  frivolous  pleading  {Stokea  v.  Hagar^ 
1  Code  R.  84).  The  notice  of  motion  must  ask  either  for  "judgment "  or  "  re- 
lief;" and  where  a  notice  •f  motion,  after  asking  for  an  order  to  strike  out  an 
answer  as  frivolous,  concluded  by  asking  for  such  other  **  order,"  &c.,  it  was 
held,  that  under  such  a  notice  relief  could  not  be  given  (Bas  v.  Wathin!gton  Mu- 
tual Ineuranee  Co.,  1  Code  Rep.  N.  S.  185 ;  Barrow  v.  MUler,  8  Code  R.  241 ; 
5  How.  247). 

d  A  plaintiff  may,  in  a  proper  case,  ask  in  one  motion  for  judgment  under 
this  section  and  to  have  irrelevant  and  redundant  matter  struck  out,  and  in- 
definite and  uncertain  allegations  amended  (The  People  v.  McOumber,  15  How. 
186  ;  18  N.  Y.  815).  And  where  the  notice  of  motion  is  for  judgment  on  the 
answer,  containing  several  defences  as  frivolous,  or  for  an  order  striking  out 
some  or  all  of  the  defences  as  sham  and  irrelevant,  it  need  not  necessarily 
specify  which  defences  are  claimed  to  be  frivolous,  and  which  sham  or  irrele- 
vant \,Baaey  v.  Lane,  18  Abb.  854). 

e.  On  motion  for  judgment  on  an  answer  as  frivolous,  it  is  not  competent  to 
the  defendant  to  attack  the  complaint,  as  not  stating  a  cause  of  action  (Com 
Exchange  Bk.  v.  W'iym  Transp,  Co.,  15  Abb.  819  note). 

f.  The  motion  is  made  on  the  copy  pleading  served,  and  no  affidavit  is  neces- 
sary (8toke$  V.  Hagar,  1  Code  R  84 ;  Howorth  v.  Huhberety,  8  DowL  Pr.  Cas.  455). 
The  judgment  must  be  n-anted  or  refused  on  what  appears  upon  the  pleadings 
alone,  and  an  affidavit,  if  served,  could  not  be  taken  into  account  in  deciding 
this  question  (CasweO,  v.  Buehnetl,  14  Barb.  898).  By  this  it  is  merely  intended 
that  no  affidavit  need  be  served  with  the  motion  papers  \  for  if  the  defendant 
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do  not  appear  to  oppose  the  motion,  the  plaintiff  must  give  proof  of  the  recep- 
tion of  &e  answer  an4  of  the  service  of  the  notice  of  motion  {Damno  y. 
MiUer,  8  Code  R:  291 ;  5  How.  247). 

a.  Where  an  answer  contained  ttoo  defences^  and  plaintiff  moved  for  judg- 
ment  for  firiyolonsnesB  of  answer,  and  one  defence  was  held  good  and  the  other 
fHyolons, — held  that  the  latter  defence  might  be  itricken  out  under  the  notice 
that  plfuntiff  would  ask  other  and  further  relief,  &c  {Eecker  y.  MttcMl^  6  Abb. 
458).  * 

b.  A  Judge  at  chambers  has  power  to  make  an  absolute  or  conditional  order 
for  Judgment,  prioiaely  as  at  special  term.  Therefore,  where  it  appears  that  the 
answer  is  put  m,  in  good  faith,  and  merits  are  properly  sworn  to,  an  amended  an- 
sufer  may  be  allowed  upon  terms  (Wilherspoon  y.  Van  Bckr^  15  How.  266 ; 
and  see  ApvUeby  y.  EUdns,  2  Sand.  673 ;  Ek.  of  LoumOe  y.  Edicards,  11  How. 
218 ;  Shearman  y.  K  Y,  Central  MHOs,  1  Abb.  190 ;  FtOes  y.  Hick»  12  How. 
155 ;  Fkurei  y.  Boget,  5  Sand.  646 ;  Brown  y.  Ward^  8  Duer,  660 ;  Marquisee  y. 
Brigham,  12  How.  899 ;  WUharhead  y.  AUen,  28  Barb.  661). 

«.  A  friyolous  pleading  is  not  struck  out  but  remains  upon  the  record  {Briggs 
Y.  Bergen,  28  N.  Y.  162). 

d  Daoiidon  on  motion. — ^If  Judgnient  is  ordered  for  the  plaintiff  on  a  frivo- 
lous answer  or  demurrer,  and  there  is  no  othei*  issue,  the  plaintiff  takes  Judg- 
ment in  same  manner  as  though  no  answer  or  demurrer  had  been  served  {Kmg 
Y.  Stafford,  5  How.  80 ;  Aymer  v.  Chase,  1  CJode  Rep.  N.  S.  141 ;  Baltus  v.  Kip, 
2  Abb.  882 ;  12  How.  842  ;  5  Duer,  646) ;  the  defendant  is  entitled  to  notice  of 
the  application  for  Judgment  (id.) 

e.  The  decision  on  a  motion  for  Judgment  on  the  ground  of  frivolousness  of 
a  demurrer  or  answer,  is  a  Judgment  on  an  issue  of  law  and  not  an  order  from 
which  an  appeal  can  be  taken  ( Witherhead  v.  Alien,  28  Barb.  661 ;  King  v. 
Stafford,  5  How.  80 ;  Boberts  v.  Morrison,  7  How.  896;  Br^ce  v.  Pinkneg,  8 
How.  897 ;  Leteis  v.  Acker,  8  How.  414  ;  Bauman  v.  N.  T,  Cent  R  R  Co.,  10 
How.  218 ;  Harris  v.  Hammond,  18  How.  128 ;  Lee  v.  Ainslee,  1  Hilton,  277 ; 
see  note  to  §  252  post) ;  an  appeal  may  be  taken  from  such  decision  as  an  order 
if  broughtbefore  Judgment  entered.  After  judgment  is  entered  the  appeal  must 
be  from  such  Jud]nnent  (id)  If  the  order  direct  Jud^ent  for  more  than  tho 
plaintiff  is  entitl^  to,  it  should  be  corrected  on  motion,  not  by  appeal  (id.) 

f,  CostiL — Where  an  application  is  made  under  this  section  and  Judgment 
is  ordered  with  costs  of  the  application  upon  all  or  any  of  the  causes  of  action, 
those  costs  must  be  inserted  in  and  be  collected  as  part  of  the  Judgment — they 
cannot  be  collected  as  interlocutoiy  costs  ()Vesley  v.  Bennet,  6  Abb.  12). 

g.  On  grantinff  or  denying  an  application  for  judgment  under  this  section, 
only  the  costs  of  a  motion  can  be  allowed  (BtUcnerr  Hk.  v.  JoMibson,  22  How. 
470 ;  contra,  Pratt  v.  AUen,  19  How.  450 ;  BeU  v.  Noah,  24  How.  478 ;  and  see 
Lawtence  v.  Davis.  7  How.  854 ;  Boberts  v.  Morrison,  7  How.  896,  in  which 
cases  costs  of  a  trial  were  allowed). 

A.  Appeal. — On  an  appeal  from  an  order  rendering  Judgment  on  a  demurrer 
as  frivolous,  the  order  will  not  be  reversed  unless  the  court  are  of  opinion  that 
the  demurrer  would  be  sustamed  on  argument  (fVeslej/  v.  Bennett,  5  Abb.  498 ; 
see  Manning  v.  Tyler,  21  N.  Y.  570  4  and  28  Barb.  668 ;  2  Abb.  827 ;  6  Duer, 
688 ;  Lawrty  v.  Gristcold,  12  N.  Y.  Leg.  Obe.  816).  And  on  an  appeal  from  an 
order  pronouncing  an  answer  frivolous,  if  the  answer  does  not  establish  a  good 
defence  the  general  texm  should  sustain  the  order,  although  it  may  not  regard 
the  answer  as  frivolous  (Martin  v.  Kanouse,  2  Abb.  328 ;  East  Miver  Brk.  v. 
Sogers,  7  Boew.  494 ;  see,  however,  AiUcen  v.  Clarke,  15  Abb.  819).  Where  the 
court  say  it  is  not  sufficient  to  sustain  a  Judgment  on  an  answer  as  frivolous, 
that  sucn  answer  would  probably  be  held  bad  on  demurrer. 

t.  On  appeal  from  a  Judgment  for  plaintiff  on  account  of  the  frivolousness 
of  a  demurrer  to  the  complaint,  the  frivolousness  is  the  only  question  that 
can  be  reviewed.  The  extent  of  the  defendant's  Ij^bility  cannot  he  considered 
(Witherhead  v.  Allen,  28 Barb.  661} 

j.  An  appeal  from  a  Judgment  ror  the  plmntiff  on  account  of  the  frivolous- 
ness of  the  demurrer  to  the  complaint,  is  not  entitled  to  any  preference  on  the 
calendar  (  Wilder  v.  I/me^  84  Barb.  54). 
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Issues  cmd  the  mode  of  trial. 

BacnoH  848.  The  difRerent  kmcJa  of  iBsnes. 

d49.  Iflsae  of  law. 

260.  Issue  of  fact 

8S1.  On  issues  of  both  law  and  fkct,  the  issue  of  law  to  be  fint 

tried. 

268.  Trial  defined. 

268.  Iflsues,  how  tried. 

264.  Issues  triable  by  the  ooort. 

266.  Issues,  where  to  bo  tried. 

266.  Either  party  may  give  notice  of  trial     Note  of  issue. 
%  Stenographer. 

267.  Order  of  disposing  of  issues  on  the  calendar. 

§  248.  [203.]     The  different  kinds  of  issues. 

Issues  arise  upon  the  pleadings,  when  a  fact  or  conclnsion 
of  law  is  maintained  by  the  one  party  and  controverted  by  the 
other.    They  are  of  two  kinds, — 

1.  Of  law ;  and 

2.  Of  fact. 


§  249.  [204.]    Issue  of  law. 
An  issue  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or 
to  some  part  thereof. 

§  250.  [205.]  (Am'd  1849.)    Isfme  of  fad. 
An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

§251.  [206.]     On  issues  of  hoth  law  and fxcty  the  issue  of 
law  to  be  first  tried.    * 
Issues  both  of  law  and  of  fact  may  arise  upon  different 
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parts  of  the  pleadings  in  the  same  action.  In  such  cases  the 
issues  of  law  must  be  first  tried,  unless  the  court  otherwise  di- 
rect. 

a.  On  demurriag  to  one  of  seyeral  defences  in  an  atisTver,  the  plaintiff  may 
put  the  cause  on  ue  calendar  for  trial  on  the  issues  of  fact,  without  waiting 
for  the  determination  of  the  issue  of  law  (Palmer  y.  Bmedley^  13  Abb.  185),  ana 
where  in  such  a  case  the  issues  of  &ct  have  been  tried  first  without  objection, 
it  wiU  be  deemed  that  the  court  directed  them  so  to  be  tried  {Fry  y.  Bennett^ 
9  Abb.  45 ;  Warner  v.  Wiger8,  2  Scuid.  S36).  In  the  superior  court,  "  whenever 
a  c$use  is  moved  on  the  trial  calendar  in  which  there  was  an  issue  of  law 
pending,  the  court  will  then  determine  whether  the  issue  of  fiict  shaU  be  first 
tried  or  not,  and  it  is  not  neeessary  to  obtain  a  previous  order  on  the  subject.*' 
Where  there  is  an  issue  of  law  and  an  Issue  of  fact  in  a  cause,  no  Judgment  for 
coets  can  be  entered  in  &yor  of  the  party  who  mevails  on  the  issue  of  law, 
untU  the  issue  of  fact  is  disposed  of  {Ma6Ur$  y.  Mmard,  6  How.  114). 


§  252.  [207.]  (Am'd  1851, 1852.)     Trial  dejmed. 
A  trial  is  the  judicial  examiaatiou  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact. 

b.  The  taking  a  dismissal  of  the  complaint  under  sec.  258,  is  a  trial  {Dodd  y. 
Currjf,  4  How.  123 ;  2  Code  Rep.  69).  Whether  the  hearing  of  a  motion  for 
judgment  on  a  Mvolous  demurrer,  under  section  247,  is  a  trial  (Qould  v.  Chr- 
perUery  7  How.  08 ;  Iiobert9  y.  Morriaon,  ib.  806 ;  Laierence  y.  DaviSy  ib.  354 ; 
Bull  y.  Smith,  8  ib.  140 ;  Rochester  GUy  Bank  v.  Ba/pdje,  12  How.  26 ;  Pratt  v. 
AUen,  10  How.  450 ;  WUherhead  v.  AUer*,  23  Barb.  061 ;  BtUchen  B'k  y.  Jaeeb»m, 
22  How.  470 ;  Bell  v.  Noah,  24  How.  478),  and  whether  a  motion  to  dismiss 
a  complaint  for  not  proceeding  with  the  action,  is  a  trial  (TUapaugh  v.  Dick,  8 
id.  S3) ;  also  whether  an  application  for  judgment  under  section  246  is  a  trial, 
— are  questions  important  as  regulating  the  amount  of  costs  on  such  motions, 
and  are  considered  with  that  view  in  the  note  to  section  307,  subd.  4. 

0.  The  reason  for  confining  the  trial  of  an  issue  of  fact  to  a  particular  lo- 
cality does  not  apply  to  the  trial  of  an  issue  of  law ;  and  therefore  an  issue  of 
law  may  be  brought  on  to  argument  at  a  special  term  held  in  a  different 
county  m  the  district,  from  that  indicated  as  the  place  of  trial  in  the  com- 
plaint (Ward  y.  Davis^  6  How.  274). 

§  253.  [20S.]  (AmM  1849,  1852.)  Issuer,  haw  tried.  Trial 
tyjury. 

An  issne  of  law  must  be  tried  by  the  court,  unless  it  be 
referred,  as  provided  in  sections  two  hundred  and  seventy  and 
two  hundred  and  seventy-one.  An  issue  of  fact  in  an  action  for 
the  recoveiy  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  co];itract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  two  hundred  and  sixty-six,  or 
a  reference  be  ordered  as  provided  in  sections  two  hundred  and 
seventy,  and  two  hundred  and  seventy-one. 
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a.  An  action  fbr  damages  for  oonTendon  of  penonal  property  must  be  tried 
by  A  Jary,  unless  a  Jury  trial  be  waiyed  in  Uie  manner  prescribed  {Lmnt  y 
Vamum,  12  Abb.  805).  And  so  of  an  action  to  reooyer  damages  or  a  statute 
penalty  for  creating  or  continuing  a  nuisance  (FHre  DepartmerU  y.  Harmon.  3 
Hilton,  456 ;  9  Abb.  1 ;  17  How.  278 ;  18  How.  181). 

b.  Where  the  main  object  of  an  action  is  the  recoyery  of  damages  on  a 
cause  of  action  which  would  formeriy  haye  been  a  common-law  action,  and 
equitable  relief  is  sought  merely  in  aid  of  such  recoyery,  if  necessary,  the  cause 
should  be  tried  at  the  circuit,  and  not  at  a  special  term  (JV.  T.  Ice  Uo.  y.  Norih- 
western  Ins.  Co.,  10  Abb.  85 ;  81  Barb.  72 ;  20  How.  424 ;  see  DunneUy,  KetdUu, 
16  Abb.  205 ;  areoion  y.  KeUiUat,  17  K.  Y.  496). 

e.  Where  there  is  an  agreement  to  insure  and  deliyer  a  policy,  and  a  loss 
occurs  before  the  deliyery  of  tlie  policy,  an  action  on  the  ajnx^ment  and  loss 
is  one  to  be  tried  by  a  Jvu-y  (RoektoeU  y.  Hartford  Fire  Im,  Co.,  4  Abb.  179). 

d.  In  an  action  for  a  diyorce  on  the  ground  of  adultery  in  which  issues  are 
raised  by  the  pleadings,  it  is  not  necessary  to  frame  issues,  but  the  issues  made 
by  the  pleadings  may  be  tried  {Parker  y.  Parker ,  8  Abb.  478). 

See  Rule  88  and  §  266,  posL 


%  254.  [209.]  (Am'd  1849.)  Other  issues  to  he  tried  hy  the 
court. 

Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein,  to  be  tried  by  a  jury  ;  or  may  refer  it,  as  pro- 
vided in  sections  270  and  271. 

«.  All  actions  seeking  equitable  relief  are  to  be  tried  by  the  court  {McCmiy 
V.  Edwards,  24  How.  286 ;  McMahon  y.  AJUn,  10  How.  884 ;  HiU  y  McCarthy,  8 
Code  R  50 ;  Church  y.  Freem&n,  16  How.  297) ;  as,  to  charge  the  estate  of  a 
married  woman  Wheeeebrtmgh  y.  House,  5  Duer,  125),  or  to  set  aside  an  assini- 
ment  for  fraud  ( WUeon  y.  Forsyth,  16  How.  448 ;  Draper  y.  Day,  11  How.  489) ; 
or  they  may  be  referred  {MeCarty  y.  Edwards  and  AUen  y.  McMahon,  supra). 
The  order  must  be  made  before  or  at  the  trial— not  after  (O^Brien  v.  Bowes^  4 
Bosw.  658). 

See  Rule  88. 


§  255.  [210.]  (Am'd  1849,  1851,  1852.)  IssueSy  where  to 
he  tried. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  bo 
tried  before  a  single  judge.  Issues  of  fact  in  the  supreme  court, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  jury ;  other- 
wise, at  a  circuit  court  or  special  term,  as  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court 
or  special  term,  and  shall,  unless  the  court  otherwise  direct, 
have  preference  on  the  calendar. 

f.  The  parties  may  stipulate  to  liaye  the  trial  out  of  the  court-house,  and  out 
.of  the  county  (Laws  1847,  ch.  470). 
^.  An  issue  of  law  may  be  brought  on  for  trial  at  any  special  term  in  the  dis- 
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trict  within  which  is  sittiated  the  ooonty  named  in  the  complaint  as  the  pko*. 
of  trial  (Ward  y.  Dam,  6  How.  274). 

See  Supreme  Court  Roles  in  the  First  District,  of  Oct  1851»  and  in  the  Sec- 
ond District,  in  Appendix ;  also  Rule  28. 

*  §  266.  [211.]  (Am'd  1868, 1859, 1860, 1863.)    JEither  party 
may  give  notice  of  trial.    Note  of  iset^.    Stenographer, 

At  any  time  after  issue,  aud  at  least  fonrteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving 
the  notice  shall  furnish  the  clerk  at  least  eight  days  before  the 
court  with  a  note  of  the  issue,  containing  the  title  of  the  action, 
the  names  of  the  attorneys,  and  the  time  when  the  last  plead- 
ing was  served ;  and  the  clerk  shall  thereupon  enter  the  cause 
upon  the  calendar,  according  to  the  date  of  the  issue. 

Id  the  first  Judicial  District  there  need  be  but  one  notice  of 
trial  and  one  note  of  issue  from  either  party,  and  the  action 
shall  then  remain  on  the  calendar  until  disposed  of,  and  when 
called  may  be  brought  to  trial  by  the  party  giving  tlie  notice. 
In  every  action  in  which  issue  of  fact  is  now  joined,  and  the 
action  is  now  placed  upon  the  calendar  of  the  supreme  court 
of  the  first  judicial  district,  or  of  the  superior  court  of  the  city 
of  New  York,  or  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  ^e  party  who  shall  have  filed  such  note 
of  issue,  shall,  as  a  condition  precedent  to  such  action  being 
brought  to  trial,  pay  to  H^e  clerk  of  the  court  the  sum  of  three 
dollars,  and  in  every  action  in  either  of  the  said  courts  com- 
menced after  the  passage  of  this  act,  the  party  who  shall  file 
tlierein  a  first  note  of  issue  of  fact  shall,  as  a  condition  prece- 
dent to  such  filing,  pay  to  the  clerk  of  the  court  the  sum  of 
three  dollars ;  and  the  amounts  so  received  shall  be  accounted 
for  and  paid  over,  monthly,  by  the  clerk  of  each  of  said  courts, 
to  the  comptroller  of  the  city  of  New  York,  and  by  him  depos- 
ited in  the  county  treasury,  to  be  used  as  a  fund  for  the  pay- 
ment of  the  salaries  of  stenographers  employed  in  said  courts, 
as  provided  for  in  this  section.  If  the  fu.nd  thus  created  be  in- 
adequate to  pay  such  salaries,  the  additional  amount  necessary 
for  such  payment  shall  be  appropriated  and  paid  from  the  fund 
of  county  contingencies,  to  which  fund  any  surplus  of  the  sums 
80  paid  over  to  the  comptroller,  as  hereinbefore  provided,  shall 
be  credited^ 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial  term,  or  special  term,  which  consti- 

*  Am«ndtd — S^e  Appendix, 
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tntes  a  separate  branch  of  aneh  courts  who  ihall  be  a  sworn 
officer  of  the  court,  shall  hold  office  daring  the  pleasare  of  the 
court,  and  shall  be  paid  a  salary  of  fifteen  hundred  dollars  per 
annum,  in  like  manner  as  the  salaries  of  other  officers  of  the 
courts  are  now  paid.  It  shall  be  the  duty  <^  every  stenograr 
pher  so  appointed  for  any  circuit,  trial  term,  or  special  term, 
tmder  the  direction  of  the  presiding  judge  thereof,  to  take  full 
stenographic  notes  of  all  proceedings  in  every  trial  thereat ; 
and  in  case  the  presiding  judge  shall  require  a  transcript  of 
said  stenographic  notes,  he  may  order  the  expense  thereof  to 
paid  equally  by  the  parties  to  the  action,  at  the  rate  of  ten 
cents  for  every  one  hundred  words  so  transcribed,  and  may  en* 
force  payment  thereof,  and  the  amount  so  paid,  together  with 
the  sum  paid  as  a  condition  precedent  to  the  cause  being 
brought  to  trial,  or  to  the  first  note  of  issue  being  filed  as  here* 
inbefore  provided,  shall  be  deemed  a  necessary  disbursement 
within  the  meaning  of  section  three  hundred  and  eleven  of  the 
code  of  procedure,  and  shall  be  allowed  as  such  to  the  prevail- 
ing  party  in  the  action. 

At  any  extra  circuit,  trial  term,  or  special  term  of  said 
courts,  the  presiding  judge  thereof  shall  appoint  a  stenogra- 
pher for  such  extra  circuit  or  term,  who^  shall,  in  like  manner 
as  aforesaid,  be  a  sworn  officer,  and  who  shall  be  paid  a  com- 
pensation at  the  rate  and  in  the  mano^r  hereinbefore  provided. 

When  a  court  of  oyer  and  terminer  shall  be  held  in  and  for 
the  city  and  county  of  New  Fork,  the  presiding  judge  thereof 
shall  designate  one  of  the  stenographers  of  the  supreme  court 
to  act  as  stenographer  of  such  court  of  oyer  and  terminer  dur- 
ing its  session,  who  shall>  in  like  manner  as  aforesaid,  be  a 
sworn  officer,  but  who  shall  receive  no  compensation  in  addi- 
tion to  his  salary  as  hereinbefore  provided,  except  that  in  case 
a  transcript  of  his  stenographic  notes,  taken  on  tiie  trial  of  any 
criminal  cause,  be  required  for  the  use  of  the  presiding  judge 
or  the  district  attorney,  the  expense  thereof  shall,  on  the  order 
of  such  judge  or  district  attorney,  be  paid  as  a  county  charge 
at  the  rate  hereinbefore  specified. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fact,  at 
any  circuit  court,  or  court  of  oyer  and  terminer,  it  shall  be 
lawful  for  the  presiding  justice,  in  his  discretion,  to  employ  a 
stenographer,  who  shall  be  entitled  to  such  compensation  as 
shall  be  certified  by  such  justice,  not  exceeding  five  dollars  for 


§  256.]  NonoB  OP  tbial.  459 

eBxii  day's  attendance  at  such  oonrt  at  the  request  of  sach  jus- 
tice ;  which  compensation  shall  be  a  charge  upon  the  counties 
in  which  such  courts  shall  be  held  respectively^  and  shall  be 
audited,  allowed  and  paid  in  like  manner  as  other  county 
charges  are  audited,  allowed  and  pdd.  It  shall  be  the  duty  of 
Buch  stenographer  to  furnish  to  any  party  to  such  trials,  upon 
request,  a  copy  of  the  evidence  and  proceedings  taken  by  him 
on  such  trials,  or  of  such  part  thereof  as  may  be  required,  on 
payment,  on  behalf  of  such  party,  of  six  cents  for  every  one 
hundred  words  of  the  copy  so  furnished. 

a,  Hub  section  applies  to  actions  existiDg  when  &6  code  took  effect  (B^* 
nMs  Y.  Dank,  %  Abb.  168 ;  5  Daer,  611). 

&  As  to  notice  of  trial  in  N.  Y.  common  pleas  and  soperior  conrts,  see  Rules 
in  Appendix ;  as  to  notes  of  issue  at  general  term,  see  Rule  41 ;  as  to  notice  of 
trial  m  supreme  court,  see  Rule  39. 

a  Notice  of  trial  served  by  maU  is  sixteen  days  (§  412,  posQ,  including  the 
day  of  service.  (Id,)  In  other  cases  the  day  of  ser^ce  is  to«be  excluded,  and 
the  first  day  of  the  court  included  {DayUm'Y,  Mclntyre^  5  How.  117). 

d.  Where  all  the  defendants  appear,  but  only  some  of  them  put  in  an  an- 
swer, notice  of  trial  must  be  nven  to  all  the  defendants,  those  who  answer 
and  those  who  do  not  answer  \Tr<ki^  y.Ni  T,  8Uam  Fomcet  Cb.  1  S.  D.  Smith, 
848). 

e.  Where  there  are  two  actions  depending  between  the  same  parties,  and 
prosecuted  and  defended  by  the  same  attorney,  and  one  action  only  is  noticed 
for  trial,  the  notice  should  specify  the  action  mtended  to  be  tried,  or  it  may  be 
considered  insufficient  (Lesn&r  v.  Barmehe,  1  Wend.  22V.  And  if,  besides  the 
issues  to  be  tried,  there  are  also  damages  to  be  assessed  on  a  default  entered 
in  tiie  same  action,  the  notice  of  trial  should  also  express  the  plaintiff's  inten- 
tion to  have  sach.  damages  assessed  by  the  jury  who  try  the  issue  (6  Cow.  599). 
[And  where  an  answer  is  firamed  wiu  a  view  to  affirmative  relief,  if  the  de- 
fen(kuit  notice  the  cause,  his  notice  should,  it  is  thought,  express  his  inten- 
tion to  take  judgment  for  such  relief] 

/.  If  no  notice  of  trial  be  given,  or  the  notice  be  irregular  or  insuffident,  and 
the  plaintiff  proceeds  to  trial,  and  obtains  a  verdict,  the  court,  on  application 
of  the  defendant,  will  set  the  verdict  aside  (15  Johns.  899 ;  1  Caines'  R. 
154).  But  in  determining  the  sufficiency  of  the  notice,  the  court  will  inquire 
whether  the  attorney  or  party  was  misled  by  the  defect  (8  Games*  R.  86, 188 ; 
4  Ck)wen,  60 ;  11  Wend.  178) ;  and  for  this  purpose  they  will  loolc,  not  only  to 
the  £Eice  of  the  notice,  but  to  other  circumstances  (4  Cowen,  601  Thus,  where 
the  name  of  one  of  the  parties  was  written  Jeunis,  instead  of  Teunis,  it  was 
held  sufficient  (8  Gaines*  R  188).  So,  a  notice  of  trial  for  Tuesday  the  18th, 
instead  of  Monday  the  18th  (8  ib.  87),  or  for  the  third  Monday  mstead  of  the 
third  Tuesday,  the  party  not  bemg  misled  (4  Gow.  60),  was  held  sufficient 
And  where  the  notice  of  trial  was  for  the  third  Tuesday  instead  of  the  third 
Mimdaify  on  the  Wednesday  following  the  third  Tuesday  the  plaintiff  took  an 
inquest  A  motion  to  set  aside  that  mquest  as  irregular  was  denied,  it  appear- 
ing that  the  opposite  attorney  had  retained  the  notice,  and  had  not  been  mis- 
led by  the  mistake  in  the  notice  (if.  T.  OerUrcU  Ins,  Go.  v.  Kelsey^  18  How.  585). 
If  the  opposite  attorney  thought  the  notice  irregular  or  insufficient,  he  should 
have  returned  it  inunediately  after  its  receipt    {lb,) 

g,  A.  dismissal  of  the  complaint  founded  upon  service  of  the  notice  of  trial 
or  hearing  is  irregular  if  obtained  without  pladng  the  cause  on  the  calen- 
dar {Brotonifig  Y.lPcuge,  7  How.  487). 

A.  Where  one  of  several  defences  has  by  order  been  stricken  from  an  answer 
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as  irreleruit,  and  the  detSmdant  appeals  to  the  general  tdrm  flrom  each  order, 
the  plaintiff  cannot,  pending  such  appeal,  bring  on  the  action  for  trial  (IVtM^oM 
qfPm  Tan  y.  Forba,  8  How.  285). 
a,  The  note  of  issue  should  state  the  kind  of  issue  (see  18  How.  845). 

5.  If  a  cause  is  put  on  the  calendar  as  of  a  wrong  date  of  issue,  the  error  may 
be  corrected  by  motion  at  the  circuit  The  court  will  not  fix  the  date  as  of 
which  the  cause  shall  be  placed  on  the  calendar  (Ncrih  y.  Baargeani^  14  Abb. 
824 ;  see  Rule  41). 

Date  of  issue  on  new  trial  in  common  pleas,  see  Role  6,  Ck>mmon  Fleas 
Rules,  June,  1840. 

§  257.  [212.]     Order  of  disposing  of  issues  on  the  calendar. 

The  issTjes  on  the  calendar  shall  be  disposed  of  in  the  fol- 
lowing order ;  unless,  for  the  convenience  of  parties  or  the 
dispatch  of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  £act  to  be  tried  hj  a  jury ; 

2.  Issues  of  fact  to  be  tried  bj  the  court ; 

3.  Issues  of  law. 

0.  Actions  by  the  attorney-general  haye  a  preference  on  the  calendar  "(see 
Laws  1860,  ch.  128,  p.  200 ;  Laws  1848,  p.  582 ;  Laws  1858,  ch.  87,  s.  1) ;  and 
flio  haye  issues  of  law  (g  255,  ante) ;  and  cases  on  certiorari  (Rule  47);  and 
actions  against  corporations,  on  notes  or  other  eyidences  of  debt,  for  the  abso- 
lute payment  of  money  on  demand  (2  R  S.  459,  §  11). 


L 
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Ohapteb  nL 
Trial  hy  Jury. 

tSlonox  258.  Notice  of  tiiaL    Separate  trials. 

259.  Court  to  be  famished  with  a  copy  of  the  pleadings. 

260.  General  and  Special  yerdicts  defined. 

261.  When  Jnry  may  render  either  general  or  spedal  verdict, 

and  when  the  court  may  direct  a  spedal  finding. 

262.  On  special  findiag  with  a  general  verdict,  the  rormer  to 

control. 
268.    Juiy  to  assess  defendant's  damages  in  certain  cases. 
264    Ent^  of  the  verdict    Motion  for  new  triaL 
265.    Motion  for  new  trial,  or  for  Judgment  on  special  verdict, 

where  to  be  heard. 

§  268.  [213.J  (Am'd  1851.)  Notice  of  trial.  Sepa/rate 
trials. 

Either  partj  giving  the  notice  may  bring  the  issue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court  for 
good  cause  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as 
the  case  may  require.  A  separate  trial  between  a  plaintiff 
and  any  of  the  several  defendants  may  be  allowed  by  the 
court,  whenever,  in  its  opinion,  justice  will  thereby  be  pro- 
moted. 

a.  Affidavit  to  prefvent  inqaest — An  affidavit  of  merits  Is  necessary  to 
preyent  an  inquest  {Diekersan  y.  KirnbalL  1  Ck)de  R  88 ;  Jones  y.  RumU,  8 
How.  824 ;  1  Code  R.  118 :  &iMon  V.  Ma/rHn,  1  Code  Bep.  81 ;  Anderson  y. 
Hough^  1  Code  Rep.  50 ;  1  Sand.  271 ;  see  Rule  27\  Except  only  in  the  case 
of  an  answer  setting  up  a  counter-claim  and  notning  more,  no  reply  being 
made  {Pott&r  y.  Qrmk,  9  How.  262).  The  plaintiff  is  never  required  to  file  an 
affidavit  of  merits,  Mm^  {Beqan  v.  FrieH,  8  Denio,  168).  One  affidavit  of 
merits  to  prevent  an  inquest  is  sufficient,  though  the  cause  be  several  times 
noticed  for  trial  and  inquest  (6  Cowen,  45).  And  If  filed,  and  served  on  a 
plaintiffs  attorney,  for  a  circuit  in  one  county,  it  has  been  held  sufficient, 
though  the  venue  be  afterwards  chanffed  to  another  county,  and  the  cause  be 
tried  in  the  latter.  {Ih.)  But  an  affidavit  of  merits  made  and  used  for  one 
purpose  in  a  cause,  cannot  be  used  for  another :  «.  ^.,  an  affidavit  to  change  the 
venue  will  not  be  received  as  the  foundation  of  a  motion  to  set  aside  a  defiiult 
for  want  of  aplea((7u^2dry.  Bii7^«,  2  Hill,  409;  and  see  Bdden  v.  Dewe.  12 
Wend.  228 ;  Robinson  v.  Sinclair,  1  How.  106 ;  PopTiam  v.  Baker,  1  How.  166 ; 
Coig€Ue  V.  Marsh,  2  How.  186).  And  a  verified  answer  was  held  not  to  be  suffi- 
cient to  prevent  the  taking  of  an  inquest  in  the  cause  at  the  circuit,* out  of  its 
order  on  the  calendar.    (&. ;  1  Code  Rep.  81, 118 ;  1  How.  166). 
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a.  Where  the  caiifle  is  called  in  iti  ord^  the  defendant  may  appear  and  de- 
fend, although  no  affldayit  of  merits  be  filed  (BUtrkioeatMr  y.  CartwcU^  1 
Wend.  77). 

&  In  an  action  against  the  seyeral  parties  to  a  bill  or  note,  jointly  under 
the  act  of  April,  25, 18S2,  if  the  trial  was  put  off  by  any  of  such  parties  [or  if 
one  of  them  filed  an  affldayit  of  merits,  19  Wend.  12o],  the  plaintiff  might 
proceed  to  trial  or  inquest  against  the  others,  in  the  same  manner  as  if  the 
suit  had  been  commenced  against  such  other  parties  only,  and  the  action 
was  thereby  seyered  (Laws  of  1836,  p.  248,  %  2).  But  unless  the  trial  was  sa 
put  off,  the  plaintiff  was  not  at  liberty  to  seyer  the  action  as  between  two  de- 
fendants who  had  pleaded,  and  proceed  to  trial  or  inquest  against  one  only 
(4  Hill,  568X 

6.  Aifldavit  by  whom  to  be  mada— The  aiOdayit  must  bi  general  be 
made  by  the  defendant  himself;  in  his  absence,  howeyer,  it  may  be  made  by 
his  attorney  or  counsel  (11  Johns.  82) :  or  his  aeent  or  attorney  m  fact  specially 
authorized  to  defend  the  action  {Joknton  y.  ZyncA,  15  How.  199).  Where 
made  by  the  attorney,  counsel,  or  agent,  it  must  state  a  sufficient  excuse  for 
not  being  made  by  the  defendant  personally  (2  Cow.  581 ;  1  How.  02V  Ab* 
senoe  beyond  seas  or  out  of  the  State  will  usually  be  deemed  sufficient  (Miuon 
y.  LyncAy  suprs^*  It  is  no  yalid  objection  to  such  an  affldayit,  that  the  know- 
ledge of  the  defence  is  sworn  to  be  deriyed  fix>m  the  statements  of  the  defen- 
dbant ;  for  this  is  all  the  Information  that,  as  a  ^neral  rule,  the  attorney  can 
eyer  haye.  (/d)  It  would  be  proper  that  the  affldayit  should  state,  not  only 
that  the  deponent  has  been  fully  informed  of  the  facts  of  the  case,  but  his  in- 
quiries into  the  truth  of  those  facts,  and  his  better  knowledge  of  them  by 
means  of  such  inquiries,  &c.  {Id,  202).  In  PhiSUmy.  Blagge,  (8  Johns.  141), 
the  affldayit  was  made  by  the  attorney,  and  stated  that  the  defendant  was  ab- 
sent beyond  sea,  and  had  represented  to  him  that  he  had  a  good  and  sub- 
standal  defence  on  the  merits,  and,  ftota  his  representations  and  the  papers 

E reduced,  he  yerily  ))elieyed  there  was  a  defence.  This  was  held  sufficient 
a  Boo9neU  y.  Ikil6  (2  Cow.  581),  the  attorney  made  the  affidayit,  swearing  to 
a  good  defence  on  the  merits,  that  the  defendant  had  left  the  city  of  New 
York  for  Columbia  County,  and  did  not  return  in  time  to  make  the"  affidavit. 
This  was  held  insufficient.  The  plaintiff  will  be  permitted  to  impeach  the 
excuse  for  the  affidavit  beinf  made  by  any  one  other  than  the  defendant,  by 
showing  that  it  is  felse  or  frivolous,  but  cannot  question  the  existence  of  a 
defence  sworn  to  in  due  form  (Jchn&ony.  Lynch^  16  How.  202,  overruling 
some  dicta  to  the  contrary). 

d.  Where  a  maker  and  endorser  of  a  note  are  sued  in  one  action,  an  affl* 
davit  of  merits  by  the  maker  will  not  prevent  an  inquest  against  the  endorser, 
unless  it  appear  that  the  defence  of  both  is  identical  (19  Wend.  125).  And 
where  several  suits  are  brought  against  the  maker  and  endorsers  of  the  same 
note,  an  affidavit  of  merits  to  set  aside  an  inquest  in  all  the  causes  may  be 
made  by  the  maker,  if  he  be  acquainted  with  the  fects,  and  the  defence  be 
the  same  in  all  the  causes  (6  Cowen,  895). 

e.  Form  of  affidavit— The  substance  of  the  ordinary  affidavit  is,  that  the 
defendant  has  fully  and  fairly  stated  the  case  to  his  counsel,  giving  the  name 
and  residence  of  such  counsel  (Rule  21),  and  that  he  has  a  good  and  substan- 
tial defence  on  the  merits  thereof,  as  he  is  advised  by  his  said  counsel,  aJfter 
such  statement  made  as  aforesaad,  and  yerily  belieyes  to  be  true  (5  Johns. 
885 ;  16  ib,  8).  The  language  of  the  affidavit  should  strictly  conform  to  the  rules 
of  the  court ;  otherwise,  it  may  be  treated  as  a  nullity  at  the  circuit  (2  Hill,  859). 
An  affidavit  that  the  party  has  fully  and  fairly  stated  **  this  case,"  or  "  his 
case,"  to  counsel,  fairly  implies  that  he  has  stated  the  whole  case,  and  is  a 
sufficient  compliance,  in  tiiat  particular,  with  the  rule  {Jordan  y.  Oarriaon^ 
6  How.  6).  But  an  affidavit  that  he  has  stated  his  **  defence,"  or  **  the  facts  of 
jiis  defence,"  to  counsel,  only  implies  that  he  has  stated  one  side  of  the  case, 
and  is,  thsrefore,  insufficient  (22  Wend.  686 ;  2  Hill,  859 ;  Richards  v.  Stoeteer^ 
1  Code  R.  117 ;  Tompkins  y.  Aeer,  10  How.  810 ;  Mis  y.  Jones,  6  id.  296). 
So,  an  affidayit  that  the  defendant  has  fUlly  and  fUrly  stated  "  the  fjBvciB  of  his 
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ease,"  Ac.,  is  insufficient  (1  Bill,  044).  And  an  affldaTit  which  alleged  that 
the  defendant  had  stated  "  hu  case  in  thUeaxm^^  was  held  insufficient  (EUU  y. 
JontB^  6  How.  006).  Nor  will  it  do  to  qaali^  the  requisition  of  the  rule,  hy 
adding,  "*  bo  ftr  as  the  &cfs  have  come  to  defendant  s  knowledge,"  unless  a 
sufficient  excuse  be  shown  (19  Wend.  617).  An  affidayit  that  the  defendant 
has  a  "  defence,  &c.,  to  the  plamtift's  declaration  filed  in  the  suit,"  &c.  (1  How. 
68),  or  "  to  the  bond,"  &c,  or  ^  a  defence  in  the  action,"  without  stating  "  on 
the  merits"  (4  Hill,  684 ;  McMurray  y.  Qiffcrd,  6  How.  14),  has  been  held  bad. 
8o,  where  the  person  described  as  counsel  in  the  affldavit,  was  not  in  fact,  a 
counsellor,  although  an  attorney,  the  affldayit  was  insufficient  (1  How.  74). 
The  courts  are  always  strict  as  to  the  form  of  an  affidayit  of  merits  (see  Fin- 
layson's  Common  Law  Procedure  Acts,  p.  91,  c).  ^ 

a.  Affidavit  to  be  filed  and  copy  eeryed— The  affidayit  is  to  be  filed,  and  a 
copy,  endorsed  with  a  notice  of  the  original  being  on  file,  seryed  on  the  plain- 
tic's  attorney,  before  or  on  the  first  aay  of  the  circuit  (16  Johns.  636) ;  or  an 
inquest  actually  taken  (6  Hill,  868 ;  6  Abb.  612). 

h.  Service  of  the  affidavit— Under  the  former  practice  it  was  said  that  an 
affidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times  should,  be 
served  in  a  different  manner  firom  what  is  required  m  relation  to  other  papersw 
At  the  circuit,  if  the  plaintiff's  attorney  was  not  present,  it  might  be  deuvered 
to  the  counsel  haying  the  cause  in  charge.  If  not  delivered  at  the  circuit  it 
should  be  served  in  such  a  way  that  it  will  probably  come  to  the  knowleoge 
of  the  attorney  in  season  to  enable  him  to  communicate  with  the  counsel 
before  ^e  inquest  is  taken.  Accordingly,  when  the  affidavit  was  served  on 
the  second  day  of  the  circuit  by  leaving  it  at  the  office  of  the  plaintiff's  attor- 
ney, no  one  being  in  at  the  time,  and  he  took  the  inquest  a  few  moments  after- 
wards, but  without  knowmg  that  the  affidavit  had  been  served,  his  proceedings 
were  held  regular  {Brcdnara  v.  Bar^ordy  6  Hill,  868).  It  would  be  otherwise 
if  there  is  any  one  in  the  office  at  the  time  of  the  service  (SmUh  v.  AyletworOi^ 
24  How.  88). 

e.  Inquest,  when  it  may  be  takeow— An  inquest  may  be  taken  on  any  day 
after  the  first  day  of  the  circuit,  immediately  after  the  opening  of  the  court 
(Rule  29)  but  not  after  the  trial  of  a  litigated  cause  has  oonunenced  (NiehoU  y« 
Chapman^  9  Wend.  451),  or  after  the  jury  have  been  dischaiged  (IMcin9on  v. 
jEtrndofl,  1  Code  Bep.  83 ;  £ii*n«t  v.  i>am«,  6  How.  118 ;  1  Code  Rep.  N.  8.  407). 

d.  In  the  superior  court  an  inquest  cannot  be  regularly  taken  on  the  first 
day  of  a  trial  terni,  unless  the  action  Is  regularly  called  on  that  day  upon  the 
ouendar  (SmUh  v.  Brown^  1  Duer,  666). 

e.  The  plaintiff  cannot  take  an  mquest  at  a  circuit  for  which  he  has  not 
served  a  notice  of  trial,  although  he  has  been  called  there  by  a  notice  of  the 
defendant  (P&Uer  v.  Davimn,  8  Abb.  4S> 

f.  An  inquest  out  of  the  order  of  causes  upon  the  calendar  can  regularly  be 
taken  at  the  opening  of  tfie  court,  and  only  at  that  time.  Where,  at  the  open- 
ing of  the  court,  the  plaintiff  asks  to  take  an  inauest,  and  he  by  direction  of 
the  court  waits  till  a  cause  then  on  trial  is  conduded,  and  then  takes  an  inquest, 
— it  is  irregular,  but  will  be  set  aside  without  costs.  In  such  a  case  the  proper 
course  is  to  defer  taking  an  inquest  until  it  can  be  done  at  the  opening  of  the 
court  if^n<m.  MS.  Superior  Ct. ;  see  6  Abb.  612). 

g.  Where  a  motion  to  change  the  place  of  trial  was  made  by  the  defendant, 
and  after  the  motion  had  been  heard,  and  while  the  question  was  under  advise- 
ment, the  cause  was  reached  on  the  calendar,  and  the  plaintiff  took  an  inquest 
There  was  no  stay  of  proceedings.  The  motion  was  subsequently  mnted. 
Held,  that  the  decision  related  back  to  the  time  of  making  the  motion  and 
made  the  inquest  irregular ;  but  the  inquest  would  have  been  regular  if  the 
decision  on  the  motion  to  change  the  ptaoe  of  trial  had  been  denied  (ITAmi  v. 
Bandsrwny  16  How.  90). 

K  Prooeedhi^  on  ioqiiest^npon  an  inquest  the  defendant  has  a  right  to 
appear,  and  cross-examine  the  plaintiff's  witnesses ;  but  he  cannot  prove  a  de- 
fence by  them,  nor  exambie  witnesses  on  his  own  behalf  He  may,  however, 
olject  to  the  plaintiff's  eyidence,  and  except  to  the  Judge's  opinion,  as  in 
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ordmuT cases.  8o,theplsi]itlflrin^ben<»isaitod!fhef)iil  to  make  out  his 
case  (fVUHa  y.  Qreen,  I  Wend.  78;  Sartnm  y.  Baifd,  6 1&.  668).  (See  in  note  to 
§246). 

&  Where  there  is  a  cotmter-claim,  not  denied,  and  the  plidntiff  takes  an  in 
quest,  the  amount  of  the  oounter-daim  must  .he  allowed  the  defendant  (BMer 
T.  8mith,9  How.  268). 

b.  An  action  at  issue  upon  issues  of  &ct  only,  and  noticed  for  trial,  and 

I)laced  upon  the  calendar,  if  the  defendant  fi&ils  to  appear  when  it  is  reached  in 
ts  order,  must  be  tried  by  the  court  and  jury,  or  by  the  court  alone  if  the  plain- 
tiff elects  to  treat  the  ikilure  of  the  defendant  to  appear  as  a  waiyer  by  him  dT 
a  trial  by  Jury.  The  plaintiff  cannot  in  such  a  case  take  an  order  to  haye  his 
daoiages  assessed  by  a  sheriff^s  juiy  (OiberUm  y.  Flemhd^  6  Duer,  652 ;  Dcian 
y.  PMy,  4  Sand.  678). 

t.  Where  the  defendan  t  has  answered,  denying  all  or  any  of  the  material  allega- 
tions of  the  complaint,  although  he  does  not  appear  on  the  trial,  it  is  incum- 
bent on  the  plaintiff  to  proye  the  allegations  so  denied  before  he  is  entitled  to 
Judgment  {PaUtm  y.  BamodLy  84  Barb.  421). 

d.  One  of  two  defendants  appearing  by  a  separate  attorney  and  haying  a 
separate  and  different  defence,  may  brmg  the  cause  as  to  himself  to  trial,  and 
in  case  no  one  attends  for  the  plaintiff,  may  take  a  judgment  of  dismissal  by 
de&ult  {Qurnee  y.  HtxeAd^  29  Barb.  647). 

6.  "Waiying  or  setting  aside  inquest — A  party  who  has  taken  an  inquest 
regularly  is  not  bound  to  waiye  it,  he  may  put  the  adyerse  party  to  his  motion 
(mdlh  y.  Howardy  12  Wend.  128).  Setting  aside  inquest  is  m  the  discretion  of 
the  court  {LeighUm  y.  Wood,  17  Abb.  177\  But  no  inquest  should  be  set  aside 
unless  the  court  is  Ailly  satisfied  that  defendant  has  no  eyidence  which  would 
materially  reduce  the  amount  of  the  recoyery  (Leighton  y.  Wood,  17  Abb.  177). 
The  court  refused  to  open  an  inquest  on  the  excuses  that  the  counsel  was  en- 
gaged before  a  referee  and  that  a  material  witness  was  absent  ( Ward  y.  Buek" 
man,  23  How.  880).  An  inquest  regularly  taken  will  not  be  set  aside,  where 
it  appears  that  the  answer  was  insufficient  or  Myolous  (Hunt  Y,JfaiU,  1  Code 
Bep.  118).  On  setting  aside  a  regular  inquest^  defendant  was  put  under  terms 
of  withdrawing  a  plea  of  the  statute  of  limitations  (Fbx  y.  Baker,  2  Wend. 
244) ;  and  the  superior  court  revised  to  set  aside  an  inquest  regularly  taken, 
where  the  only  defence  was  usury  {Morris  y.  Slatery,  6  Abb.  74).  So,  the  court 
refused  to  set  aside  an  inquest  because  the  action  was  improperly  brought  in 
the  name  of  husband  and  wife,  or  for  a  yariance  between  the  complaint  and 
judgment,  and  the  proof,  nor  because  the  judse  allowed  an  amendment  by 
which  the  amount  of  plaintiff's  recoyery  was  mcreased  (Burger  y.  Baker,  4 
Abb.  11). 

/.  When  the  cause  is  reached  and  called,  and  an  inquest  taken  in  the 
araence  of  liie  defendant's  counsel,  semtHs  his  actual  engagement  at  the  time 
at  another  court,  is  not  a  ground  for  opening  the  defeult  (Morria  y.  Slaiery,  6 
Abb.  74).  After  a  default  regularly  taken,  the  same  will  not  be  opened,  upon 
a  mere  general  affidavit  of  merits.  The  party  must  disclose  the  nature  of  his 
defence  so  that  the  court  may  judge  whether  it  is  meritorious  {McQaffigan  y. 
Jenkins,  1  Barb.  81 ;  Femuae  y.  Thorn,  ib.  42).  If  a  married  woman  is  sued 
as  ^feme  »oU,  and  she  allows  judgment  to  pass  by  default,  and  it  appears  she 
obtamed  the  credit  by  representing  herself  as  a  widow — the  court  will  not  on 
motion  relieye  her  from  tiie  judgment,  but  leaye  her  to  an  appeal  (Genet  y. 
Ihieenbury,  2  Duer,  679). 

g.  An  order  opening  an  inquest  may  be  appealed  to  the  general  term  (Leighr 
tan  y.  Wood,  17  Abb.  177 ;  but  see  7  Bosw.  678 ;  17  Abb.  819,  note). 

A.  The  aotion  must  be  ready  for  trial  as  to  all  the  defendants. — ^An  ac- 
tion cannot  regularly  be  brought  to  trial  until  it  is  in  such  a  situation  that  a 
jfifidl  judgment  can  be  rendered  between  att  the  parties.  It  cannot  be  tried  in 
sections  without  leaye  of  the  court  Thus,  if  all  the  defendants  haye  not  been 
seryed  with  the  summons,  nor  haye  appeared  ,  a  defendant  who  has  been 
seryed  and  answered  cannot  bring  the  action  to  trial  (Morris  y.  Crawford,  16 
Abb.  124).  One  of  two  defendants  appearing  by  a  separate  attorney,  aivi 
haying  a  separate  and  different  defence,  may  bring  the  caus^  ^  to  himself  to 
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Hrial,  and  in  case  no  one  attends  for  the  plaintiff  may  take  a  Judgment  of  dis- 
missal by  defoult  (Oumee  y.  Bbxie,  29  Barb.  547).  Isfor  where  an  action  is  at 
issue  as  agidnst  all  of  several  defendants,  can  any  one  of  them  giye  notice  of 
trial,  and  upon  the  fidlure  of  the  plaintiff  to  appear,  take  a  Judgment  against 
him  by  default  The  cause  must  not  only  be  in  readiness  for  tnal  as  between 
all  the  parties  to  the  action,  but  it  must  also  have  been  noticed  for  trial  by 
all  the  defendants  who  haye  a  right  to  appear  on  the  trial  and  moye  for  judg- 
ment acainat  the  plaintiff  Where  the  cause  has  not  been  noticed  for  trial  by 
the  pliuntiff,  and  but  one  of  seyeral  defendants  who  has  appeared  and  an- 
swered has  noticed  it,  no  effectual  trial  can  be  had.  Of  course,  the  plaintiff 
cannot  be  forced  to  trial  in  such  a  case  (Ward  y.  Dewey,  12  How.  193 ;  and  see 
7hx^  T.  If.  T.  Steam  Faucet  Co.,  1 E.  D.  Smith,  849 ;  ante,  p.  459,  d;  Bumham  y. 
De  Betaiee,  8  How.  159  ;  PmeeU  y.  Finch,  5  Duer,  666).  But  it  has  been  held 
tiiat  one  of  seyeral  defendants,  who  defends  separatelyt  may  bring  the  cause 
aa  to  himself  to  trial,  and  in  case  no  one  attends  for  the  plaintiff  may  take  a 
dismissal  of  the  complaint  as  to  himself  by  de&ult  (GhirTiee  y.  Eoxie,  29  Barb. 
647). 

a.  Jury. — One  not  a  freeholder  nor  assessed  in  respect  of  personal  estate  is 
not  qualified  to  act  as  Juror  (VaUan  y.  Nat.  Loan  Fund  Ins.  Co.,  17  Abb.  268). 
Where  a  Juror  is  challenged  for  fkyor,  the  triers  must  find  that  he  stands  im^ 
partial  and  indifferent,  or  they  should  reject  him  (Smith  y.  Floyd,  18  Barb. 
522).  Where  a  Judge  acts  as  tner  upon  the  challenge  of  a  juror  to  the  &vor, 
his  rejection,  atf  immaterial,  of  evidence  offered  in  support  of  the  challenge 
camot  be  reviewed  {Oodigan  v.  Cuyler,  21  N.  Y.  184). 

h.  Where  parties  proceed  to  trial  before  a  Jury  without  objection  to  the 
manner  in  which  sucm  jury  was  empannelled  or  sworn,  it  is  too  lato  after  ver^ 
diet  to  make  such  objection  (fiayharsh  v.  Enoe,  1  Selden,  681 ;  Mayor  of  N,  T, 
T.  Maetm,  1  Abb.  862 ;  Hardenburgh  v.  Crary,  15  How.  807). 

e.  fitanok  Jury.— As  to  when  the  court  will  order  a  struck  Jury,  see  WaUh 
y.  Sun  Mut.  Ins.  Oo.,  17  Abb.  866.  A  special  Jury  will  not  be  ordered  in  New 
York  dty  (NemiUh  y.  Aitaniic  liu.  Co.,  8  Abb.  428). 

See  Laws  1857,  ch.  680. 

d.  Bi§fikt  to  begin.— Where  the  plaintiff  must  or  may  give  any  evidence  to 
make  out  his  case  he  has  the  right  to  begin  (see  AyrauU  v.  ChamberkUn,  88 
Barb.  229,  238 ;  Becker  y.  Jlcpkme,  16  Abb.  801  n ;  LitO^ohn  v.  Oreetey.  18 
Abb.  41 ;  Huntington  v.  Conkey.  88  Barb.  218 ;  HoUieier  v.  Bender,  1  Hill,  150 ; 
Lexington  v.  FUver,  16  Ohio,  824 ;  Richards  v.  Nixon,  20  Penn.  19 ;  Thur^an  v. 
Kmnett,  2  Foster,  151 ;  Vance  v.  Vance,  2  Mete.  (Ky.)  581 ;  WcUer  v.  Morgan, 
18  B.  Hour.  186;  Jackeon  v.  Pitteford,  8  Blackf.  19^;  Latham  v.  Selkirk,  11 
Texas,  814 ;  Davie  y.  Brigham,  29  Maine,  891 ;  Gross  v.  Turner,  21  Verm.  487 ; 
Leete  v.  Oresham  Ins.  Co.,  7  Eng.  Law  &  Eq.  R.  578  ;  StOton  v.  Saddler,  S  0.  B. 
N.  a87;  Amos  Y.  Hughes.  1  ^oo.  &  R  464;  Carter  y.  Jones,  9  C.  &  P.  ^^  1 
Moo.  &  R  281 :  Cooper  v.  Wakdey,  8  G.  &  P.  474,  480 ;  see  also,  8  Camp.  866 ; 
2  Stark.  518;  6  C.  &  P.  687,  778,  666;  1  Moo.  &  R  804,  886,  476,  441, 578; 
16  K  Monr.  27;  Hardin,  182). 

0.  Counsel  addreaaing  Jury. — Whether  counsel  shall  be  permitted  to 
address  the  Jury  is  in  the  discretion  of  the  court  {The  People  y.  Cook,  4  Selden, 
67) ;  and  the  court  will  restrain  the  observations  of  counsel  to  the  points  in 
issue  (Mitehea  y.  Borden,  8  Wend.  570 ;  and  see  BuUock  y.  Smith,  15  Geo.  895; 
Mitekum  v.  2he  State,  11  GkM>.  615 ;  Fry  v.  Bennett,  8  Bosw.  202). 

/.  Jn  opening  each  party  should  be  confined  to  a  legitimate  openmg  of  his 
own  caae  (AyrauU  v.  ChamberkUn,  88  Barb.  229).  Evidence  cannot  be  rejected 
because  not  within  the  opening  (Nearing  v.  Beu,  5  Hill,  291). 

g.  Objecting  to  p1fK^'^<TiBi»^ — The  only  objections  that  can  be  taken  to  the 
oomplaint  at  the  trial  are  that  it  does  not  show  a  cause  of  action^r  that  the 
court  has  not  Jurisdiction  (Winterson  y.  Bighth  Av.  RROo,2  Hilton,  889 ; 
Luddington  y.  Tttft,  10  Barb.  447). 

K  A  defendant  cannot  move  for  a  non-suit  on  the  ground  of  the  insufBdencgr 
of  the  complahit  (Kd^  y.  KeOy,  8  Barb.  419). 
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a.  Where  the  defendant  set  up  matter  as  a  connter-claim,  to  which  ther» 
was  no  demurrer  or  reply,  but  which  the  presiding  Judge  held  did  not,  in 
effect,  constitute  a  counter-claim, — held  that  he  might  disregard  such  alleged 
counter-claim  (Van  Valen  y.  Lapham^  18  How.  24o). 

b.  Postponement  on  payment  of  cosfei  of  oironlt — ^Where  a  cause 
was  reached  at  the  circuit,  and  called  on  for  trial  by  the  defendants ;  where- 
upon the  plaintiff  applied  for  a  postponement,  whicn  was  denied.  He  then 
gave  notice  of  discontinuance,  and  made  a  tender  of  costs ;  ten  days  after- 
wards, but  during  the  same  circuit,  the  Judge  at  the  circuit  made  an  order, 
dismissing  the  complaint  with  costs  and  directing  an  extra  allowance,— held 
that  the  Judge  had  Jurisdiction  to  make  such  ojraer  iMoffai  t.  FML,  14  Barb. 
577), 

e.  Where  a  defendant  has  been  offered  his  costs  of  the  dreult  and  it  does 
not  appear  that  they  have  ever  been  made  out  or  adjusted  in  any  way,  or  he 
prepared  to  receive  them,  he  is  not  entitled  to  a  dismissal  of  the  coxnplaint  for 
not  bringing  the  cause  to  trial  at  the  circuit  (HawUu  y.  Seymour^  8  How.  ois). 
Defendant  should  have  had  his  costs  adjusted  and  gfyen  plaintiff  notice  of  the 
amount.    {Id,) 

d.  Examinaticn  of  'Witneaaee. — ^The  court  may  in  Its  discretion  allow 
leading  questions  to  a  witness  {Cheney  y.  Arnold,  18  Barii>.  *434;  BudJUmg  y. 
Van  Noetrand,  24  id.  25) ;  and  decide  whether  or  not  the  question  is  leading 
{Walker  y.  Dunspaugh,  20  N.  Y,  170);  may  allow  further  testimony  after  a 
party  has  closed  his  case  {Ghaned  y.  Barday,  1  R  D.  Smith,  884 ;  20  ^.  T.  60 ; 
Shddcn  y.  Wood,  2  Bosw.  285) ;  and  may  control  the  cross-examination  (/%db 
y.  Richmond,  2  £.  D.  Smith,  880).  After  a  witness  has  been  once  examined, 
unless  requested  to  remain  he  may  leave  the  court  {ShegMd  y.  Bocheeter  R  R 
Oo.  21  Barb.  889).  If  the  opposite  party  desire  to  cross-examine  him,  it  should 
be  done  while  he  is  on  the  stand.  {Id,)  As  to  the  time  and  manner  of  ex* 
amining  a  witness  as  to  his  competency  (see  Sedy  y.  EngeU,  17  Barb.  680).  The 
party  putting  a  witness  on  the  stand  may  bA  required  by  his  adversary  to 
state  in  advance  what  he  proposes  to  prove  hj  him  {Seal  v.  Finch,  1  ^er.  128) ; 
and  whether  a  witness  shall  be  put  on  his  wir  dire  or  not  is  in  the  discretion 
of  the  Judge  {Seeley  v.  EngeU,  17  Barb.  680).  The  court  may  in  its  discretion 
interfere  and  protect  a  witness  from  irrelevant  questions  ( Varona  v.  Sooarrae^ 
8  Abb.  802) ;  and  the  order  of  proof  is  in  the  discretion  of  the  Judge  {Beddl  y. 
PnoeR,  18  Barb.  188 ;  Seeley  v.  CkUtenden,  4  How.  266). 

e.  Counsel  objecting  to  a  question  put  to  a  witness  may  be  required  to  state 
the  grounds  of  his  objection  (flbm>  v.  Punama  R  R€h,6  Bosw.  812 ;  Ekoood 
y.  I^enchff,  6  Barb.  898).  Where  a  conversation  between  persons  is  offered 
in  evidence,  the  party  offering  it  must  disclose  how  it  is  material  {Trueteei  of 
Baptia  Church  v.  Brooklyn  Fire  Im,  Co.  28  How.  448). 

/.  A  party  must  except  to  a  question  put  to  a  witness  before  the  question 
is  answered ;  he  cannot  except  after  ihe  question  is  answered  {Chse»e^rough  y. 
Taylor,  12  Abb.  227). 

a.  Each  party  should  put  in  all  his  proof  before  resting  his  case  {Sedey  v. 
Chittenden,  4  How.  265;  AyrauU  v.  Chamberlain,  88  Barb.  284;  but  the  num- 
ber of  witnesses  and  whether  or  not  a  witness  should  be  recalled  is  in  the  dis- 
cretion of  the  presiding  Judge  {Treadwell  v.  8tebbin$,  6  Bosw.  688 ;  Anthony  v. 
Smith,  4  Bosw.  503 :  Burger  v.  White,  2  Bosw.  92 ;  see  Lewie  v.  Ryder,  18  Abb. 
1 ;  Stacey  v.  Oraham,  8  Duer,  444 ;  Psareon  v.  Fieke,  2  Hilton,  146 ;  Meakim  v. 
Andereon,  11  Barb.  216 ;  Dunckle  v.  Kbeker,  11  Barb.  887 :  WiOiams  v.  EayeSy 
20  N.  Y.  60;  Green  v.  Br(mn,  8  Barb.  120 ;  Keeler  v.  Ddavan,  4  Barb.  817). 
This  discretion  may  be  reviewed  on  a  motion  for  a  new  trial,  but  not  on  ap- 
peal {NoUon  v.  Moeee,  8  Barb.  81). 

h.  The  court  may  limit  the  number  of  witnesses  to  any  point  {Anthony  t. 
Smith,  4  Bosw.  508 ;  Ward  v.  Wash.  Ins,  Co.  6  Bosw.  229). 

t.  Allowing  or  reftisinff  to  allow  the  plaintiff  to  re-open  the  case  after  the 
defendant  has  rested,  is  In  the  discretion  of  the  court  {Henry  y.  LoteeU,,  16 
Barb.  268). 
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a.  The  credibility  of  witnesses  is  a  qnestion  for  the  jury  {MerriU  v.  Lyon,  8 
Barb.  UO).  It  is  in  the  discretion  of  the  court  to  determine  when  testimony 
as  to  the  cliaracter  of  a  witness  shall  cease,  when  it  may  be  resumed  and 
which  party  shall  close  the  examination,  and  the  decision  is  not  reviewable 
{Spear  v.  Myers,  6  Barb.  445).  A  witness  cannot  be  impeached  as  to  credibility 
by  proof  of  any  single  act  of  bad  conduci  (Varana  v.  JSoearrcu,  8  Abb.  802). 

b.  Under  a  general  objection  to  the  competency  of  a  witness,  objection  to 
the  competency  of  individual  answers  given  by  him  cannot  be  raised  (Anon. 
8  Abb.  102). 

e.  The  right  of  counsel  on  cros&^xamination  to  enquire  into  collateral  facts 
with  a  view  to  discredit  the  witness,  is  in  the  discretion  of  the  court,  and  is 
not  reviewable,  as  a  general  rule,  either  on  exception  or  motion  for  a  new  trial 
{AUm  V.  Bodine,  6  Barb.  888). 

e.  Where  a  witness  testifies  to  facts  not  within  his  knowledge,  the  testimony 
cannot  be  struck  out,  the  only  remedy  is  to  show  by  cross-examination  that 
the  witness  had  not  sufficient  knowledge  of  what  he  had  testified  to  {Bushmor6 
▼.  BaU,  12  Abb.  421 ;  see  BaU  v.  Ernest,  86  Barb.  585). 

e.  A  witness  may,  on  cross-examination  be  interrogated  as  to  his  religious  be- 
lief, to  show  that  he  does  not  believe  in  the  existence  of  a  God  who  will  punish 
false  swearing,  it  goes  to  the  credibilitv  of  the  witness  (JStanbro  v.  Hopkins,  28 
Barb.  265). 

/.  Evidence  once  g^ven  cannot  be  withdrawn  {Decker  v.  Bryant,  7  Barb.  188) 
and- after  evidence  bearing  upon  the  issues  has  been  duly  taken,  without  ob- 
jection, the  judge  at  the  circuit  has  no  power  to  strike  it  out,  or  to  exclude  it 
from  the  conuderation  of  the  jury  {BiaU  v.  Ernest,  86  Barb.  585). 

g.  A  party  cannot  impeach  his  own  witness,  that  is  to  say  he  cannot  insist 
that  he  is  unworthv  of  belief,  but  he  may  show  bv  other  witnesses  that  ttie 
fiicts  are  not  as  he  has  stated  them,  in  other  words  he  may  be  contradicted 
(Bunt  T.  Fish,  4  Barb.  824). 

h.  An  adverse  witness  cannot  be  contradicted  unless  his  attention  has  been 
directed  to  the  subject  on  which  the  contradiction  is  proposed  {Trustees  of 
Baptist  Church  v.  BrooByn  Fire  Ins,  Co,,  28  How.  448). 

i  As  to  the  right  of  a  party  to  contradict  testimony  brought  out  by  himself 
{Trustees  of  Baj&si  Church  v.  Brooklyn  Fire  Ins  Co.,  28  How.  448). 

j.  Where  testimony  is  offered  which  is  relevant  as  to  one  of  two  defendants 
but  is  irrelevant  as  to  the  other,  it  must  be  objected  to  by  the  latter  on  that 
ground.  If  an  exception  is  taken  by  both  defendants  it  is  not  erroneous  to 
overrule  it  (Black  v.  Foster,  28  Barb.  887). 

k  Where  evidence  is  offered  as  a  defence  and  excluded  on  the  g[round  that 
it  is  not  warranted  by  the  pleadings,  if  the  party  desires  to  avail  himself  of  it 
in  mitigation,  he  should  offer  it  again  for  that  purpose  (IVaoM  v.  Barger,  24 
Barb.  615). 

I,  If  an  offer  of  evidence  contain  any  matter  not  admlssable,  the  whole  may 
be  rejected  (Bosky  v.  Black,  26  How.  97). 

m,  A  juror  may  be  examined  as  a  witness  in  the  cause  (Manley  v.  Shaw,  1 
Can*.  &yi.  861). 

n.  NoDBtiit— A  nonsuit  may  be  ordered  at  any  stage  of  the  trial  {Ernst  v. 
Hudson  River  R  R  Co.,  24  How.  97).  After  plaintm  has  closed  bis  case 
(Winfidd  y.  Pottefr,  24  How.  446)  On  a  defendant  moving  for  a  nonsuit  he 
must  specify  the  grounds  for  his  motion  (Castle  v.  Duryea,  82  Barb.  480)  A 
motion  for  nonsuit,  on  the  ground  that  plaintiff  has  shown  no  right  to  recover, 
or  that  the  evidence  does  not  entitle  the  plaintiff  to  recover,  is  too  indefinite 
(TruiAees  of  St.  Mary's  Church  v.  Cogger,  6  Barb.  577).  A  defendant  moving 
at  the  close  of  the  evidence  for  a  nonsuit,  which  is  denied,  if  he  desires  that 
questions  of  fact  be  submitted  to  the  jury,  must  distinctly  request  it  and  can- 
not upon  appeal,  make  the  point  under  a  general  exception  to  the  Judge^s  di- 
rection of  a  verdict,  that  there  are  questions  of  fact  which  should  have  been 
submitted  (Wiiwheuy,  Hicks,  18  N.  Y.  558;  and  see  Bidvoell  v.  Lament,  17 
How.  857). 
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*  a.  Where  tesdmony  is  conflicting,  the  case  must  be  sabmitted  to  the  Jniy 
{Smiai  y.  JWany,  86  Barb.  23 ;  Bernhard  y.  Bninn&r,  4  Bosw.  628 ;  BidueU  y. 
lameni,  17  How.  867). 

b.  A  nonsuit  cannot  be  directed  by  the  Jad|;e  on  the  aasomptlon,  by  him, 
that  a  witness  for  the  plaintiff  is  not  worthy  of  belief  (J£»t»U  y.  Lyariy  8  Barb. 
110).  That  the  iury  may  choose  to  discredit  evidence  not  impeached  and  not 
incredible  npon  its  Dice,  is  no  reason  for  submitting  it  to  them  (Lomer  y.  Meeker^ 
25  N.  T.  861).  It  is  error  to  refose  a  nonsuit  where  the  uncontradicted  evi- 
dence establishes  a  defence  (id), 

c.  When  the  court  may  nonsuit,  see  SmUh  y.  Banaer^  8  Baib.  860 ;  KeRy  y. 
KeUy.Z  Barb.  419;  Oafpenter  y.  Bmith,  10 Btab.  im ;  lhomp9(my.Diekerwn^ 
12  Barb.  108;  Dtueomb  y.  Bt^alo and  JSkOe Line RR,27 Barb. 222 ;  Ernst y. 
Eudwn  River  R  R  Co.,  U  How.  97;  BtdweU  y.  LamnU,  17  How.  867;  Falei 
y.  McKeon,  2  Hilton,  68. 

d.  Where  a  nonsuit  depends  on  important  questions,  and  disposes  of  the 
whole  of  plaintiff's  rights,  it  is  a  proper  case  for  suspending  judgment  and  di- 
recting that  the  plaintiff's  exception  to  the  nonsuit  be  heud  in  the  first  in- 
stance at  the  general  term  (Mctony  y.  Dowe^  9  Abb.  86). 

e.  Effect  of  nonauit  or  diamJaaal  of  complaint. — ^Upon  a  motion  for  non- 
suit a  dismissal  of  the  complaint  may  be  talcen  {Caeean  y.  WhaJbny  1  Code  Rep. 
N.  8.  27 ;  5  How.  826).  A  dismissal  of  the  complaint  being  equiyalent  to  a 
nonsuit  {Hclmee  y.  Sloeum^  6  How.  218 ;  Harmon  y.  Wood,,  2  Duer,  60 ;  see 
Bobbins  y.  WeUs,  26  How.  16),  is  not  a  bar  to  a  second  action  for  the  same  cause 
{Dexter  y.  Clarke,  22  How.  289 ;  Seaman  y.  Ward.  1  Hilton,  62 ;  TattersaU  y. 
Mass,  id.  66 ;  OoUy.  AMf(l,88  Barb.  867 ;  Ooit  y.  Bfand,  12  Abb.  462 ;  22  How. 
2) ;  unless  it  be  an  action  for  equitable  relief  (see  Be  Witt  y.  Ohandier,  11  Abb. 
472 ;  and  note  to  Coit  y.  BUind,  12  Abb.  462).  In  actions  for  equitable  relief  a 
dismissal  of  the  complaint  on  the  merits  is  a  bar  to  a  second  action  for  the 
same  cause,  and  this  effect  cannot  be  prevented  by  directing  that  the  dismissal 
be  without  prejudice  to  a  second  action  (Bostwiek  y.  Abbott,  16  Abb.  417).  In 
an  action  on  contract  where  the  dismissal  of  the  complaint  in  a  previous 
action  is  set  up  as  ii  bar,  the  plaintiff  may  show  to  obviate  such  defence  that 
the  dismissal  was  not  on  the  merits  (WiHox  v.  Lee,  26  How.  418). 

/.  On  dismissing  a  complaint  on  the  merits,  Uie  court  cannot,  by  giving 
leave  to  bring  a  new  action,  destroy  the  bar  occasioned  by  the  dismissiEil  {Bost- 
wick  v.  AbboU,  40  Barb.  881). 

g,  Rnllnga  at  tha  trial — On  an  exception  to  all  the  rulines  the  exception 
cannot  avail  if  any  of  the  rulings  are  right  (Oronk  v.  CanfiM^  81  Barb.  191 ; 
and  see  Dows  v.  Rush,  21  Barb.  166). 

A.  Counsel  may  submit  their  propositions  separately,  and  require  the  judge 
to  pass  upon  them  separately  (VaUance  v.  iTtn^,  8  Barb.  648). 

<  An  erroneous  decision  of  the  judge  on  the  trial,  can  be  corrected  only  on 
a  case  or  exceptions,  it  cannot  be  reviewed  on  a  special  motion  (Oraig  y.  Fan-' 
fdng,  6  How.  886). 

j.  Where  a  party  offers  to  prove  two  connected  facts,  one  of  which  is  inad- 
missible, it  is  not  error  for  the  court  to  reject  the  offer  as  a  whole  {Sarger  y. 
JB!dmonds,  4  Barb.  266). 

k,  Prodnction  of  docnmanta  or  chattels.r— Where  a  witness  on  his  exam- 
ination admits  the  possession,  in  court,  of  a  document  material  to  the  matter 
in  issue,  but  refuses  to  produce  it,  the  court  may  compel  the  production  of 
such  document  or  punish  the  witness  for  contempt  (Boynton  v.  Boynton,  16 
Abb.  87 ;  26  How.  490 ;  see  however,  Qrim  y.  Uama,  2  Hilton,  484). 

2.  On  a  trial  for  breach  of  warranty  of  a  chattel,  neither  a  party  nor  a  wit- 
ness can  be  compelled  to  produce  the  chattel  in  court  (OarUer  y.  AUen,  86 
Barb.  42). 

nk  Changing  groond  of  action  or  defence. — Where  In  an  action  for  tres- 
pass on  lands,  tbe  defendants  in  their  answer,  set  up  a  title  to  the  premises  in 
a  third  person,  and  Justify  under  a  license  from  him,  they  cannot  change  theii 
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fronnd  on  the  trial  and  show  title  in  one  of  the  defendants  {Ooan  t.  Osgood^ 
5  Barb.  588> 

a.  Where  in  an  action  against  a  railroad  company  to  recover  damages  for  an 
injury  to  the  plaintiff's  property,  the  complaint  merely  alleges  that  the  injury 
was  occasioned  by  the  neglect  to  construct  eatUe  guams,  a  recovery  cannot  l)e 
had  for  an  omission  to  hmldfefieei  {Parker  v.  Bens,  d  Saratoga  R  It  Co,  10 
Barb.  315). 

b  Where  a  complaint  set  forth  a  contract  by  defendants  to  transport  plain- 
tiffin  a  particular  vessel,  and  alleged  a  breach  in  not  conveying  in  Uiat  vessel, 
without  either  alleging  an  obligation  on  defendants  to  provide  a  substitute  in 
the  event  of  the  loss  of  the  first  named  vessel,  or  claiming  any  damage  for 
defendant's  neglecting  to  forward  him  in  some  other  vessel  neld  that  plaintiff 
must  be  ccnflned  to  the  breach  specially  alleged  and  could  not  recover  on  any 
other  grounds  (Briggs  v.  VajiderbtU,  19  Barb.  222). 

e.  In  an  action  for  a  &lse  warranty  and  for  a  breach  of  warranty,  the  pltdn- 
tiff  on  the  trial  elected  to  go  for  the  false  warranty,  held  that  he  could  not  at 
the  close  of  the  trial  change  his  ground  and  have  the  jury  charged  that  if 
they  found  a  breach  of  a  warranty  only  without  proof  of  fraud,  the  plaintiff 
was  entitled  to  recover  {SpriTigsUad  v.  LawsoUj  23  How.  802). 

See  arUe.  page  861  e, 

(2.  Charging  Jury. — A  judge  is  not  bound  to  dve  any  instructions  to  the 
juiy  as  to  the  law  (Haupt  v.  Pohlmann,  16  Abb.  807) ;  nor  to  express  an 
opinion  on  a  question  of  fact  (Moore  v.  Meacham,  10  N.  T.  208) ;  but  he  may 
do  so  {Oheesebrough  v.  Taylor^  12  Abb.  227).  The  court  may  instruct  the  jury 
to  presume  a  fact  in  certam  cases  {Hogt  v.  Garter,  16  Barb.  220) ;  and  as  to  the 
effect  of  the  verdict  on  the  question  of  costs  (NoUon  v.  Moees,  8  Barb.  81).  If  a 
party  supposes  the  jury  to  be  misled  by  any  instruction  from  the  judge  he 
should  suggest  that  fact  to  the  judge,  he  cannot  remedy  it  by  excepting  to  the 
instruction  (Stroud  v.  ^W^,  11  Barb.  800 ;  and  see  NoUon  v.  Moees,  8  Barb.  81 ; 
Crawford  v.  WUson,  4  Barb.  605 ;  Lansing  v.  BusseU,  18  Barb.  610).  The  fkcts 
being  undisputed  the  judge  mav  direct  the  juiy  how  they  shall  find  their  ver- 
dict (Ihrter  v.  Havens,  87  Barb.  848;  The  People  v.  Cook,  4  Selden,  67 ;  Eolbrook 
T.  WHsony  4  Bosw.  65). 

e.  If  a  party  desires  the  attention  of  the  jury  called  to  any  particular  fact  or 
aspect  of  the  case,  he  should  [before  the  judge  commences  to  charge  the  jury] 
request  to  have  it  done  (Parsons  v.  Brown,  15  Barb.  500 ;  Oracer  v.  SUUwagen^ 
25  ^.  T.  816).  The  request  should  be  in  such  form  that  the  court  may  proper- 
ly cliarge  in  the  very  terms  of  the  request  without  qualification  {Carpenter  v. 
Sttlioea,  1  Kernan,  61 ;  Booth  v.  Sweetey,  4  Selden,  276 ;  SneU  v.  SneU,  8  Abb. 
426 ;  VaUance  v.  King,  8  Barb.  548 ;  McBumey  v.  Gutter,  18  Barb.  204 ;  EUon 
V.  iTarArAam,  20  Barb.  348 ;  Robinson  y,  IT.  T.dErieRR  Go,  27  Barb.  512). 
And  if  the  charge  is  in  substance  such  as  requested,  although  not  in  the  exact 
words,  it  is  sufficient  (Sherman  v.  Wakeman,  11  Barb.  255 ;  First  Bapt.  Church 
V.  Brooklyn  Fire  Ins.  Co.,  23  How.  448 ;  Williams  v.  Birch,  6  Bosw.  800;  see 
Gale  V.  IVeUs,  12  Barb.  85). 

f.  It  is  not  error  to  refuse  to  charge  a  proposition  correct  in  law,  where  the 
evidence  does  not  warrant  a  finding  of  &cts  to  support  such  a  propositioix 
(Kieman  v.  Boehelean,  6  Bosw.  148 ;  and  see  Gumey  v.  Smithson,7  id,  896 ; 
Zrnn  V.  MdrshaU,,  11  Barb.  244 ;  Gardner  v.  Clark,  17  Barb.  538 ;  Rushmore  v. 
IlaU,  12  Abb.  421 ;  and  see  Walrod  v.  BaU,  9  Barb.  271),  nor  is  it  erroi 
that  the  judge  in  his  charge  stated  as  law  what  had  nothing  to  do  with  the 
case  (Lyon  v.  MarshaU,  11  Barb.  241 ;  Homer  v.  Wood,  16  Barb.  886). 

ff.  An  exception  to  the  whole  charge  and  to  each  and  every  part  thereof, 
raises  but  a  single  exception  and  is  unavailingif  any  part  of  the  charge  is  cor- 
rect (Dotes  V.  Bush,  28  Barb.  127 ;  Vankirk  Y,Wilds,  11  Barb.  520).  Whether  it 
would  be  sufficient  to  except  the  charge  "  and  to  each  part  thereof  separately 
hnddisimctXy"  (Daws  Y.Rush,  28  Barb.  157;  and  see  Crook  v.  Ganfleld,  81 
Barb.  171). 
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a.  A  defendant's  request  to  charge  was  refused  on  the  groond  that  the  pre- 
vious charge  covered  the  whole  ground  occupied  by  the  evidence.  To  this 
refusal  the  defendant  excepted  but  did  not  except  to  the  judge's  remark  that 
the  matter  had  been  already  charged  and  without  asking  that  it  should  be 
submitted  to  the  jurv  whether  the  charge  had  covered  the  whole  case  embraced 
by  the  evidence,  held  that  the  proper  exception  had  not  been  taken  and  the 
defendant  was  remediless  (HotchkiTU  v.  Bodge^  88  Bartx  118). 

6.  A  statement  of  the  evidence,  or  a  comment  upon  it  or  its  effect,  an  as- 
sumption of  a  fiict  in  a  cause,  or  a  mere  reference  to  what  is  established  by  the 
evidence,  by  a  Judge  in  a  chanre  to  the  jury,  are  not  grounds  of  exception  to 
the  charge  (jD^hm  v.  Btuh,  28  Barb.  156). 

e.  A  party  dissatisfied  with  the  expression  of  an  opinion  by  a  iudge  upon  a 
question  of  fkct,  or  the  conclusion  at  wliich  he  arrives  in  regard  to  it,  must 
express  tiiat  disaatisfiiction,  not  by  excepting  to  the  chai^  of  the  Judge 
on  that  point,  but  by  asking  to  have  the  question  of  &ct  submitted  to  the  Jury 
for  their  determination.    (Id,) 

c  An  exception  to  the  charge,  on  the  ground  that  a  particular  question 
should  have  beoi  submitted  to  the  jury  as  a  Question  of  fact  is  not  a  compli- 
ance with  this  rule ;  where  the  Jud^  has  maae  no  chai^  to  the  contrary,  nor 
been  requested  to  submit  the  question  to  the  Jury,  and  has  not  refused  to  do 
BO.    (Id.) 

d.  An  exception  to  the  charge  in  such  a  case  is  not  equivtdent  to  a  request 
to  the  judge  to  submit  the  question  and  a  refusal  to  do  so.    (Id.) 

6.  In  an  action  for  assault,  the  Judge  charged  the  iury  as  to  the  effect  of  their 
verdict  on  the  question  of  costs,  m  case  they  shoula  find  for  the  plaintiff,  and 
refused  to  char^  them  that  in  arriving  at  the  amount  of  the  verdict  they 
would  give  plamtiff,  they  had  nothing  to  do  with  the  question  of  costs,  or 
whether  or  not  their  verdict  would  entitle  him  to  full  costs,  held  correct  (]Fa/- 
Jls  V.  DiOmbeck,  89  Barb.  123). 

/.  DeliboraticMi  of  jury. — The  Jury  in  retiring  to  deliberate  may  take  with 
them  any  papers  read  in  evidence  on  the  trial  (Howiand  v.  WiUeUs^  6  Seld.  170.) 
The  judge  may  keep  the  jury  together  as  long  as  in  his  Judgment  there 
is  any  reasonable  prospect  of  their  being  able  to  agree  (Oreen  v.  TWfotr,  11 
How.  260).  But  he  has  no  ri^ht  to  threaten  or  intimidate  a  Jury,  who  are  un- 
able to  ajree  upon  a  verdict  m  order  to  affect  their  deliberations  (Oreen  v.  T^ 
fair,  11  How.  260). 

h.  Separation  of  jury  without  leave,  is  not  per  ee  a  ground  for  a  new  trial 
(Anthony  v.  Smith,  4  Bosw.  503). 

i.  Interference  with  jury. — Any  improper  interference  with  the  Juiy  by 
either  of  the  parties,  will  vitiate  the  verdict  (Reynoids  v.  Chamj^n  Tramp. 
Co.  9  How.  7 ;  Dorlon  v.  Lewis^  9  How.  1 ;  NesmUh  v.  CUnion  Fire  Ins.  Co,  8 
Abb.  141).  A  motion  for  a  new  trial  on  the  ground  of  the  misbehavior  of  the 
jury,  should  be  made  before  the  Judge  who  presided  at  the  trial;  or  if  before 
another  judge  it  should  be  made  upon  a  case  (Nesmith  v.  Clinton  Fire  Im.  Co. 

8  Abb.  141). 

4.  AfiSdavits  of  Jurors  are  not  receivable  to  impeach  their  verdict,  for  mis- 
take or  error  as  to  the  merits,  or  for  any  misconduct  of  a  Juror  (Oreen  v.  Blin, 
12  How.  428) ;  but  the  afl9davit  of  a  Juror  is  receivable  to  show  an  interference 
with  the  Juiy  by  dther  party  to  the  action  (Beynolde  v.  Champtain  Transp.  Cd, 

9  How.  7). 

k.  Sealed  verdiot — Jud^  may  order  jury  to  bring  in  a  sealed  verdict  with- 
out the  consent  of  the  parties  (Oreen  v.  Bliis,  12  How.  428).  A  sealed  verdict 
should  properly  be  signed  by  all  the  jurors,  but  the  omission  of  any  Juror  to 
sign  does  not  render  the  verdict  void,  but  only  irregular,  and  the  irregularity 
is  waived  if  not  insisted  on  at  the  time  the  verdict  is  rendered.    (Id.) 

I.  Polling  Jury.— The  Jury  may  be  polled  at  the  instance  of  either  party, 
and  then  any  of  them  may  dissent  from  it  (7  Johns.  82;  3  Cow.  23);  m 
which  case  the  Jury  may  be  again  sent  out  (2  Wend.  352 ;  3  Johns.  255).  A 
party,  against  whom  a  verdict  is  declared,  has  an  absolute  right  to  poll  the  jury 
at  any  time  before  the  verdict  is  entered.  In  polling  the  Jury  the  inquiry  is, 
**  Is  tius  your  verdict  ?*'  and  the  court  cannot  be  required  to  have  the  question 
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Sit,  **  Is  this  your  Ycrdiet  against  each  and  both  of  the  defendants?''-— (Zodar  y. 
lopUn^  4  Corns.  647).  If  each  Juror  does  not  say  the  verdict  is  his,  it  is  the 
dutv  of  counsel  then  and  there  to  call  the  attention  of  the  court  to  the  fact,  or 
he  loses  the  right  afterwards  to  object,  as  where  one  Juror  answered  '*  I  con- 
sented to  it,"  and  another,  "  I  agreed  to  it"  (Green  v.  Bliss,  12  How.  428). 

a.  IrregularitieB  at  the  clrcuit^The  remedy  of  a  party  aggrieved  by  pro- 
ceedings at  the  circuit,  such  as  motions  to  put  a  cause  over  the  circuit,  to  put 
off  a  cause  to  a  later  day  in  the  same  circuit,  to  correct  the  calendar,  or  for  at- 
tachment against  an  absent  witness,  is  not  by  appeal  but  by  motion  at  special 
term  to  set  aside  the  proceedings  for  irrej^larity  (MiUer  y.  iVt^,  17  How. 
520).  Thus  where  the  Jud^  at  the  circuit  refused  the  defendant's  motion  to 
postpone  a  trial  and  the  plamtifF  proceeded  substantially  ex  parte  and  took  a 
verdict,  the  special  term,  on  defendant's  motion,  set  aside  the  verdict  and 
allowed  defendant  to  defend  on  terms,  and  the  general  term  affirmed  the 
action  of  the  special  term.    (Id,) 

b.  Zixceptiona. — ^To  review  errors  upon  the  trial  or  to  raise  a  question  of 
law,  an  exception  must  be  taken  and  set  forth  in  a  case  (IngersoU  v.  Bostwiek, 
22  N.  Y.  425 ;  Oiia  v.  J^neer,  6  Abb.  127).  An  exception  must  be  specific 
(see  CaldtoeU  v.  Murphy,  1  Kernan,  416 ;  Mart  v.  Bens.  R  RCo,4  Selden,  87 ; 
Ack&r  V.  Ledyard,  id.  62 ;  MabbeU  v.  White,  2  Kern.  442 ;  mrmeh  y.  WhiU, 
5  Dner,  254 ;  Begua  v.  Bolmes,  16  N.  Y.  198 ;  Meakim  v.  AndersonAl  Barbi 
216) ;  and  not  cover  more  than  is  actually  erroneous  (FouHer  y.  thrUm^  24 
Barb.  884). 

c.  If  after  an  exception  theground  of  objection  is  removed,  the  exception 
is  not  available  (Bronson  v.  WtmaTi,  10  Barb.  406). 

d  Exception  should  be  on  some  point  of  law,  either  in  admitting  or  reject- 
ing evidence,  or  u^on  a  challenge,  or  some  matter  of  law,  arising  upon  a  faSt 
not  denied,  in  which  either  party  Is  overruled  by  the  court  (K&Xy  v.  KeUy,  8 
Barb.  419).  There  can  be  no  exception  to  matters  within  the  discretion  of  the 
court,  as  the  allowance  or  disallowance  of  an  amendment  (Ford  v.  David,  1 
Bosw.  570 ;  Both  v.  8ehloss,  6  Barb.  808 ;  see  Oreggs  v.  Howe,  81  Barb.  100) ;  or 
of  an  adjournment  (Hodbrook  v.  Wilson,  4  Bosw.  65) ;  or  to  the  refusal  of  the 
judge  to  receive  a  demurrer  to  evidence  (Ooffgrove  v.  Jf.  7.  4t  N,  Hawn  B.  B, 
Co.  20  N.  Y.  492) ;  or  to  commentaries  of  the  judge,  at  the  circuit,  upon  the 
evidence  (Nolton  v.  Moses,  8  Barb.  81 ;  Crawford  v.  Wilson,  4  Barb.  505 ;  Lan- 
sing y.  BusseU,  18  Barb.  510 ;  and  see  Walrod  v.  BaU,  9  Barb.  271). 

0.  Where  no  exception  is  noted  on  the  Judge's  nlinutes,  it  seems  evidence 
will  be  received  that  an  exception  was  in  fact  taken  (Sanger  v.  Vail,  4  Abb. 
217). 

/  Ordering  exceptions  to  be  heard  at  general  term,  in  fint  instance 
— A  Jud^  of  circuit  cannot  order  a  case  to  be  heard  at  general  term,  he  can 
only  order  the  exceptions  to  be  so  heard  (Cronk  v.  Uanfeld,  81  Barb.  171). 

g.  An  exception  to  a  dismissal  of  the  complaint  (a  nonsuit),  cannot  be  or- 
dered to  be  heard  in  the  first  instance  at  general  term,  and  if  such  an  order 
48  made,  the  general  term  will  order  a  new  trial  (Bbagland  y.  MiUer,  16  Abb. 
108). 

§  259.    [214.]    (Am'd  1851.)     Court  to  he  furnished  with 
copy  pleadingsy  die. 

When  the  issue  shall  oe  brought  to  trial  by  the  plaintiff,  he 
shall  furnish  the  court  with  a  copy  of  the  summons  and  plead- 
ings, with  the  offer  of  defendant,  if  any  shall  have  been  made. 
When  the  issue  shall  be  brought  to  trial  by  the  defendant,  and 
the  plaintiff  shall  neglect  or  refuse  to  furnish  the  court  with  a 
copy  of  the  summons  and  pleadings  and  the  offer  of  the  de- 
fendant, the  same  may  be  furnished  bj  the  defendant 
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§  260,  [215.]  (Am'd  1849.)  General  and  special  verdicU 
defined. 

A  general  yerdict  is  that  by  which  the  jarj  pronounce  gen- 
erally upon  all  or  any  of  the  ieeues,  either  in  favor  of  the  plain- 
tiff or  defendant.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court 

a.  A  special  Terdict  mnst  state  the  frets  proyed,  not  the  evidence  given  to 
prove  the  fiicts  (5  Hill,  634 ;  4  i&.  171.  And  see  8i9»on  v.  BarreiU^  2  Corns.  406 ; 
HiU  V.  Ck>f)eUy  1  Corns.  522 ;  Lartgl^  v.  Warrier^  8  Corns.  829).  It  is  an  estab- 
lished rule  that  in  deciding  on  special  verdicts,  the  court  cannot  pass  on  any  &ct 
not  stated  or  derivable  fh>m  the  facts  appearing  by  such  verdict  (WtUidms  v. 
Jackdtm^  6  Johns.  502),  except  such  as  are  admitted  by  the  pleadings  (Barto  v. 
Bimrody  4  Belden,  488).  The  requisites  of  a  special  verdict  are  the  same  now 
that  they  were  before  the  code  {Williami  v.  WiOis,  7  Abb.  90).  Certahi  fects 
in  issue  were  admitted  on  the  trial,  and  only  one  issue  submitted  upon  which 
the  Jury  found  "  for  the  plaintiff.**    Held  not  a  spedal  verdict    (Id,) 

b.  It  is  a  mistrial  where  no  general  verdict  being  rendered,  the  answers  of 
the  Jury  to  specific  questions,  not  covering  the  whole  case  like  a  special  ver- 
dict, are  taken  and  referred  to  the  general  term  for  judgment  upon  the  answers 
and  the  questions  of  law  arising  in  the  case  {Manning  v.  Manoffhan^  23  N.  Y. 
6d9V  A  special  verdict  must  find  all  the  fisLCts  {JSX$emann  v.  Sioan^  6  Bosw. 
669) ;  or  a  new  trial  will  be  ordered.    {Id.) 

e.  Where  there  are  defences  in  abatement  and  in  bar  and  the  case  goes  to  the 
Jury  on  both  defences,  the  judge  should  require  a  separate  verdict  on  eadi  de- 
fence {Gardner  v.  Clark,  21  N.  Y.  899). 

§  261.  [216.]  (Am'd  1849.)  When  Jury  may  render  either 
general  or  epedal  verdict^  and  when  court  may  direct  special 
finding. 

In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  hav^  not  been  delivered  to  the  plaintiff,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury  shall 
assess*  the  value  of  the  property,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or  if  they  find  in  favor  of  the  defendant,  and 
that  he  is  entitled  to  a  return  thereof;  and  may  at  the  same 
time  assess  the  damages,  if  any  are  claimed  in  tbe  complaint 
01  answer,  which  the- prevailing  party  has  sustained  by  reason 
of  the  detention^  or  taking  and  withholding  such  property. 

In  every  action  for  tbe  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  gene- 
ral or  special  verdict.  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk  and 
entered  upon  the  minutes. 
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a.  Zn  aottoos  to  xeoo^vwr  penonal  property.-*In  actions  to  recover  tha 
poflBession  of  pencmal  property,  and  damages  for  its  detention,  a  general  Ter- 
dict  is  proper.  IM,  Where  there  has  not  been  a  deliyery  cf  itke  property  to 
the  plaintiff,  and  the  answer  does  not  deny  the  value  of  the  property  clauned 
to  be  as  stated  in  the  complaint ;  2(L  Where  the  proper^  has  been  deliyered 
to  the  plaintiff,  and  the  answer  does  not  claim  a  re-delivery  ULrther  y.  Bovdi' 
ndy  1  Code  Rep.  N.  S.  873).  Where  the  property  has  been  deliyered  to  tha 
plaintiff  he  cannot  elect  to  take  jadgmont  for  the  value ;  but  where  it  has  not 
been  deliyered  to  him,  the  judgment  should  be  hi  the  alternative  {BoekwtXl  v. 
Sawndtn^  19  Barb.  474).  In  an  action  against  several  defendants,  to  recover 
possession  of  personal  property,  the  court  may  adjudge  a  return  of  the  goods 
infavorof  such  of  the  defendants  as  shall  appear  to  m  entitled  to  a  return^ 
and  to  reAise  it  as  to  the  others  {Wcodbum  v.  OhcmberUn^  17  Barb.  446^ 
Althoiu^  the  juiy  find  the  exclusive  poseessaon  of  the  goods  to  be  in  one  of 
the  defendants,  they  are  not  bound  to  render  a  general  yerdict  in  fiivor  of  all 
the  defendants,  {lb,)  And  where  in  such  an  action  a  portion  of  the  defendants 
claiin  the  entire  possession,  by  virtue  of  a  chattel  mortgage,  in  hostility  both 
to  their  co-defendant  (the  ^eriff )  and  the  plaintiff,  and  the  proof  shows  that 
the  sheriff  levied  upon  the  property,  and  held  it  in  subseryiency  to  the  mort- 
gage, it  is  not  necessary  that  the  jury  should  determine  by  their  verdict  tiie 
value  of  the  proper^  admitted  bv  the  mortgagees  to  be  m  their  possession. 
A  general  assessment  of  the  whole  value  is  ul  that  is  necessary.  (Jt.^  Where 
the  property  has  been  deliyered  to  the  plaintiff,  and  the  defendant  in  his  answer 
claims  a  return  thereof,  if  the  verdict  is  for  the  defendant  the  plaintiff  has  a 
right  to  return  the  property,  instead  of  paying  the  value  of  it ;  which  can  only 
be  required  of  him  In  case  a  return  cannot  b^had.  It  is  plaintiff's  right  to 
have  the  damages  for  the  taking  and  detention  assessed.  The  judgment 
should  be  accoraingly.  The  defendant  has  not  the  right  to  a  judgment  for 
the  value  of  the  property  or  the  return  thereof  as  he  shall  elect  The  jury 
should  be  instmcted  to  find  for  the  defendant  generally  and  to  assess  the  value 
of  the  property,  together  with  the  damages  for  the  taking  and  detention 
{Olann  v.  Taunglow,  27  Barb.  480).  Where  the  jury  find  a  verdict  for  the 
plaintiff,  but  award  no  damages  for  the  detention,  the  court  may  supply  the 
omission  by  inserting  nominal  damages  (Von  Sekoemng  v.  Buehanany  14  Abbi 
185). 

b.  That  the  judment  in  an  action  for  the  return  of  personal  property,  is 
for  the  value  absolutely,  Instead  of  in  the  alternative  for  the  property  or  its 
value,  and  does  not  conform  to  the  report  of  the  referee,  is  an  irre^larity,  to 
be  corrected  by  the  court  of  original  Jurisdiction,  but  not  reviewable  on 
appeal  (IngenoU  v.  Bo9hoi6k,  22  K  Y.  425 ;  Johnson  v.  Candey,  10  id.  570). 

e.  Actions  on  oontniot — In  an  action  to  recover  a  money  demand  on  con- 
tract where  the  amount  of  principal  and  interest  is  admitted,  and  by  a  special 
verdict  the  defendant's  liability  is  established,  an  assessment  by  the  jury  of  the 
amount  of  the  recovery  is  unnecessaiy  (BvHldeff  v.  Marks,  15  Abb.  454). 

d.  Mandamns — ^The  jury  may  render  a  general  verdict  on  the  trial  of  the 
issues  on  a  plea  to  the  return  to  a  mandamus  {Ifis  Bupts  v.  Ths  Board  nf 
FloUee,  14  Abb.  158;  id.  151). 

a  Part  for  plaintiff,  and  part  for  defendant— In  case  of  several  issues^  the 
iuiT  may  find  some  for  the  plaintiff  and  some  for  the  defendant  (1  Arch.  Pr. 
818).  So  in  an  action  in  form  ex  ddido  acainst  several  defendants,  the  Jurv 
may  find  one  guilty  and  aoquit  another  fl  Cow.  822 ;  14  Johns.  166 ;  2  tS. 
882).  As  to  a  separate  acquittal  of  one  defendant  in  order  to  make  him  a  wi^ 
ness  for  his  oo<lefendant,  see  8  Hill,  104 ;  4 1&.  549 ;  6  •&.  588 ;  6  Ohio  R  144. 

/.  Damages  axoaedlng  amcmnt  olalmed. — ^The  jury  can  in  no  case  give 
damages  for  an  amount  ezoeedine  the  amount  claimed  by  the  complaint ;  and 
it  is  the  duty  of  the  clerk,  if  the  jury  find  a  verdict  for  greater  damages,  to 
enter  it  fur  the  amount  claimed  merely.  If^  however,  entered  for  more,  the 
plaintiff  may  remit  the  excess  (5  Hill,  76;  4  M.  ft  8.  94).  Or  the  plaintiff 
may  have  leave  to  amend  his  eom plaint  by  increasing  the  amount  of  dam- 
ages ;  but  such  an  amendment  will  only  be  allowed  on  condition  that  the 
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plaintiff  submit  to  a  new  trial  (Bowman  t.  Barle^  8  Dner,  091)  if  the  defen- 
dant desires  it  (OonungY.  Ooming,  1  Code  Rep.  K  &  851 ;  S  6elden,98J.  Where 
the  jury  gave  a  verdict  of  an  amoont  exceeding  the  amount  claimed  by  the 
Gomplamt,  and  the  judge  on  the  trial  allowed  an  amendment  of  the  complaint 
by  increa8ing4he  amount  of  damages  chdmed,  and  without  imposing  any  tcnns, 
and  judgment  was  entered  for  the  amount  of  the  verdict ;  and  the  general  term 
afterwards  vacated  the  order  allowing  the  amendment,  and  gave  leave  to  the 

Slaintiff  to  remit  the  damages  so  &r  as  they  exceeded  the  amount  originally 
emanded,  and,  that  being  done,  afflrmea  the  judgment  for  tliat  amount, 
with  costs,  reversing  as  to  the  excefls,-— on  appeal  to  the  court  of  appeals  that 
Judgment  was  afilrmed.  (Id.) 

a.  It  is  no  objection  to  the  recovery  of  single  damages  that  the  complaint 
goes  upon  the  statute  of  wilfiil  trespass  {JhOoii  v.  Beater,  25  N.  Y.  128). 

b.  Interest — ^In  actions  of  assumpsit,  it  is  usual  to  calculate  interest,  and 
have  it  assessed  by  the  jury  as  part  of  the  plaintiff  ^s  damages  f  and  interest  is 
always  allowed  on  promissory  notes,  bills  of  exchange,  and  goods  sold  at  a 
apedfled  credit ;  and  generally,  it  is  allowable  by  way  of  damages,  in  assesang 


^unages  for  breach^?  a  contract  (3  Wend.  856 ;  15  Johns.  24,  88 ;  1  t&.  815; 

).   It  is  recoverable  on  contracts  for  the  pay 
ment  of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7 


Wend.  109 ;  20  0.  58 ;  Purdy  v.  PhuUps,  1  Keman,  £)6),  and  is  always  prop- 
erly chargeable  where  there  is  either  an  express  or  Implied  agreement  to 
pay  it  (7  Wend.  818).  But  interest  is  not  recoverable  on  imoertam  and  unli- 
qmdated  demands  (1  Johns.  816 ;  6  i&.  45 ;  ifcKnighi  v.  DutUop,  4  Barb.  86), 
and,  therefore,  it  is  not  allowaMe  on  an  unliquidated  account  for  board  (17 
Barb.  454),  or  for  medical  attendance,  no  date  being  proved  {fiaw»m  v.  Ofvu^ 
4  E.  D.  Smith,  18),  or  for  work  and  labor  '7  Wend.  178 ;  8  Cow.  893 ;  4  lb,  496) 
or  goods  sold  and  delivered  {lb.  6 ;  lb.  198),  where  no  time  is  fixed  for  payment 
(i&.),  unless  there  be  an  express  agreement  to  allow  interest,  or  unless  there  are 
circumstances  from  which  such  agreement  can  be  inferred  (lb,;  8  75.  496 ;  8  i&. 
898 ;  5  lb.  587 ;  6  Johns.  46).  In  actions  on  policies  of  insurance,  where  there 
is  no  doubt  as  to  the  amount  of  the  loss,  interest  is  allowed  from  the  time  of 
payment  specified  in  the  policy  (23  Wend.  545 ;  1  Johns.  815 ;  2  Hill,  589 ;  1  i&. 
261).  In  an  action  for  debt  on  Judfiinent,  interest  is  recoverable  from  the  time 
of  its  rendition  (8  Wend.  496 ;  22  Wend.  157 ;  8  Hill,  426).  In  debt  on  bond, 
interest  is  not  recoverable  beyond  the  amount  of  the  penalW,  where  the 
judgment  has  not  been  delayed  on  the  part  of  the  defenoant  (1  Johns.  848 ; 
8  Caines  R  48 ;  Lyon  v.  Clarice,  4  Selden,  148).  In  covenant  for  a  certain  sum 
due  for  rent,  and  payable  in  money,  interest  is  allowable  (4  Johns.  188 ;  and 
see  Limngeton  v.  Miuer,  1  Keman,  80).  And  so  It  is  in  an  action  for  use  and  oc- 
cupation {Ten  Eyck  v.  HoughiaUn^,  12  How.  528).  In  an  action  on  a  premium 
note  for  non-payment  of  assessments  {HyaU  v.  Wait,  87  Barb.  80).  In  an  action 
for  attorney's  costs  {Adams  y.Fbrt  PUUn  Bk.,  23  How.  45).  In  an  action  against  a 
stockholder  in  manufocturing  company  (Burr  v.  WUeox,  22  K.  Y.  551).  In  tres- 
pass for  taking  goods  (8  Johns.  446),  and  in  trover  (»&.  2 ;  t&.  280 ;  4  Cow.  53 ;  7 
Wend.  354 ;  8  w.  505),  interest  may  be  allowed  on  the  value  of  the  chattels,  from 
the  time  of  the  trespass  or  conversion,  by  way  of  damages.  An  allowance  of  in- 
terest m  tort  may  be  submitted  to  jury  {WairaOi  v.  Bedfldd,  18  N.  Y.  458).  As 
to  allowing  interest  in  addition  to  penalty  of  bond  {Brainard  v.  Jones,  18  N. 
Y.  85).  Interest  on  legacies  (Bradley  v.  Pmdkner,  2  Eeman,  472).  As  to  inter- 
est in  action  against  sheriff  for  an  escape  (Beniek  v.  Orser,  4  Bosw.  884).  Inter- 
est on  an  account  usually  commences  from  the  time  it  is  rendered  (Beers  v.  Bey- 
nolds,  12  Barb.  288).  Interest  in  action  to  recover  bank  deposits  (PoOiam  v.  Adams, 
17  Barb.  884).  Interest  allowed  on  recovery  of  money  deposited  on  an  illegal 
wager  (Buekman  v.  Pitcher,  20  N.  Y.  9 ;  18  Barb.  556).  Interest  upon  interest 
when  recoverable  (Townsend  v.  Coming,  1  Barb.  627 ;  l)flee  v.  Taies  8  id.  223 ; 
Ackerman  v.  EnwU,  4  id,  626).  An  exception  to  the  allowance  of  interest  must 
be  specific  (MeMa:han  v.  N,  T.  <fc  Erie  R  R  Co.,  20  N.  Y.  469).  Where  interest 
is  improperly  allowed,  the  verdict  will  not  for  that  cause  be  set  aside,  but  the 
plaintiff  will  be  allowed  to  remit  (8  Wend.  525). 
a,  Compound  interaat— There  is  no  authority  for  the  recovery  of  com- 
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]>otmd  interest  in  an  action  at  law  nnless  there  lias  been  a  pronuae  in  writing 
to  pay  it  after  interest  has  become  due,  or  without  proof  of  peculiar  fiicts  tak- 
ing it  out  of  an  ordinary  claim  {Forman  y.  Farman,  17  Ho^.  255). 

a.  Double  and  treble  damages.— At  common  law  the  damages  are  always 
single ;  but  double  and  treble  damages  are,  in  some  cases,  given  by  statute. 
The  jury  may,  in  such  cases,  double  and  treble  the  damages  themselves,  and 
the  court  wiu  intend  that  they  have  done  so,  unless  the  verdict  be  in  terms 
for  single  damages  (1  Cow.  175).  The  proper  course,  however,  is  for  the  jury 
to  find  single  damages  only,  and  the  court  then,  on  motion,  will  double  or 
treble  them  as  the  case  may  require  (1  Oallison,  26, 479 ;  25  Wend.  420).  To 
entitle  the  plaintiff  to  double  or  treble  damages,  the  declaration  must  distinctly 
Mfer  to  the  statute  (1  Cow.  175).  A  plaintiff  may  recover  single  damages 
although  he  claims  double  damages  (Dubok  v.  Beater^  25  N.  T.  123). 

h.  Severance  of  damages.— Where  the  defendants  in  trespass  Join   in 

geadiog,  the  jury,  if  they  find  them  jointly  guilty,  cannot  sever  the  damages 
Burr,  2790 ;  6  T.  R  1»9 ;  a  Shea  v.  JKrW,  8  Abb.  69 ;  4  Bosw.  120).  So 
though  they  sever  in  pleading,  or  one  suffer  judgment  by  default,  if  there  be 
but  one  trespass,  and  both  are  found  guilty  of  the  whole  trespass  (6  Cow.  818). 
But  they  may  find  one  of  them  gniilty  of  me  tresi>a88  at  one  time,  and  anotner 
at  another  (11  Co.  5  b.),  or  one  of  them  guilty  of  one  part  of  the  trespass,  and 
another  of  another  (Cro.  Car.  54),  or  some  guilty  of  the  whole  trespass,  and 
others  guilty  of  a  part  only  (Cro.  El.  860) ;  in  all  which  cases  the  Jury  may 
assess  several  damages  (1  Arch.  Pr.  218).  Also,  where  the  defendants  plead 
severally,  if  they  be  found  guillr  of  the  same  act  of  trespass  the  jury 
cannot  sever  the  damages  (Cro.  £1.  680;  11  Cot  6  a,  7  a ;  1  Arch.  Pr.  219). 
Where  the  jury  sever  the  damages  by  mistake,  the  plaintiff  may  cure  the  de- 
fect by  taking  judgment  da  meUoribu%  damnia  against  one,  and  entering  a  noBe 
protequi  as  to  the  other  (6  T.  R  199 ;  1  Wils.  806  ;  OShea  v.  Kirkar,  8  Abb.  69 ; 
lumtr  V.  McQarihy^  4  E.  D.  Smith,  247),  or  by  entering  a  remittitur  as  to  the 
lesser  damages,  he  may  have  judgment  for  the  greater  damages  against  both 
(Cro.  Car.  192 ;  1  Wils.  80 ;  Arch.Tr.  219). 

t.  Where  there  are  separate  suits  against  several  Joint  trespassers,  and  the 
plaintiff  recovers,  he  can  have  but  one  satisfaction.  But  he  may  assess  the 
damages  separately,  and  then  elect  ds  meUoribus  damniSj  and  recover  costs 
against  each  (8  Cow.  Ill ;  BecU  v.  Ftneh^  1  Eeman,  12^). 

d  Where  de&ult  and  interlocutory  Judgment  have  been  previously  entered, 
in  the  action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of 
several  counts,  and  the  jury  find  a  verdict  on  the  issue  for  the  plaintiff,  they 
must  assess  the  damages  for  the  whole,  or  against  all  the  defendants  (6  Cow. 
599 ;  11  Co.  5 ;  2  Bos.  &  Pul.  163).  But  where  some  of  several  defendants 
suffer  a  default,  and  those  who  plead  to  issue  are  acquitted  at  the  trial,  the 
jury  shall,  in  some  instances,  assess  damages  against  those  who  have  let  Judg- 
ment go  by  default,  and  in  others  not ;  the  rule  in  such  cases  beinfl"  that  where 
the  t)1ea  drone  of  the  defendants  is  such  as  shows  that  the  plaintiff  could  have 
no  cause  of  action  against  any  of  them  (as  payment  of  the  plaintiff's  demand), 
such  plea  shall  operate  or  enure  to  the  benefit  of  all ;  otherwise  where  the 
plea  merely  operates  in  discharge  of  the  party  pleading  it  (10  Pick.  291 ;  2  Ld. 
Baym.  1872 ;  2  Stra.  1108, 1222 ;  2  Chitt  R  135). 

e.  Where  there  are  several  counts,  the  jury  may  give  entire  damages,  or 
they  may  sever  them,  and  give  damages  on  each  count  or  each  class  of  counts 
(Arch.  N.  P.  2te).  If  they  ^ve  entire  damages,  and  one  count  turns  out  to 
be  bad,  the  the  defendant  might  move  in  arrest  of  judgment  (2  Dougl.  780;  6 
T.  R  691 ;  5  Johns.  435 ;  11  ib.  985),  or  brin^  error  (Arch.  N.  P.  288 ;  9 
Wend.  650),  unless  the  error  could  be  remedied  by  amendment  (1  DougL  876 ; 
1  Bos.  &  Pul.  829 ;  1  Arch.  Pr.  219). 

/.  Contingent  damages. — ^Where  there  is  an  issue  of  law  remaining  to  be 
argued  in  the  action,  the  jury,  where  they  find  for  the  plaintiff,  usually  asseds 
contingent  (». «.,  conditional)  damages,  to  become  absolute  in  case  the  demurrer 
shall  be  decided  for  the  plaintiff  (2  Tidd*s  Pr.  778,  717).  But  where  the  issue 
in  fact  goes  to  the  whole  declaration,  there  is  no  necessity  for  an  assessment 
of  oontmgent  damages  (19  Wend.  630). 
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a,  Altering  Ttfrdiot— After  the  Jwy  haye  pranocmoed  their  yerdict,  thejr 
aasj  alter  «nd  correct  it,  before  it  is  received  and  recorded.  And  the  court 
may  also  send  them  out  again  to  reconsider  their  Terdict,  if  it  appears  to  be  a 
mistaken  one  before  it  is  recdred  (7  Johns.  82).    See  note  to  g  m 

§  262.  [217.]  On  special  fielding  hdUK  general  verdict^  fof' 
merio«mtroL 

Where  a  special  finding  of  facte  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  jadgment  accordingly. 

&  The  Jndge  at  the  drcait  cannot  order  a  Terdict  for  one  party  to  be 
changed  to  a  verdict  in  fitvor  of  the  other  party  on  the  groond  that  the  eene* 
ral  verdict  is  inconsistent  with  special  findmgs  of  the  Jory  {U,  8.  TVtMt  Cb.  t. 
iS^irm,  2  Bosw.  75). 

e.  When  on  a  general  verdict  the  Judge  may  permit  the  verdict  to  be  en- 
tered on  some  ofthe  cocmts  only  {Baker  v.  Batld^  18  Baib.  158). 

d.  Proceedings  of  court  at  general  term  where  there  is  a  general  and  spedsl 
verdict,  and  they  are  not  consistent  {U,8,  Trust  Ob.  v.  Harru^  2  Bosw.  75). 

§  263.  [218.]  (Am'd  1851.)  Jury  to  assess  defendants  dam- 
ages  in  certain  cases. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant  vhen  a  set-off  for  the 
recovery  of  money  is  established,  beyond  the  amoant  of  the 
plun tiff's  claim  as  established,  the  jnry  must  also  assess  the 
amount  of  the  recovery ;  they  may  also,  under  the  direction  of 
the  court,  assess  the  amount  of  the  recovery  when  the  court 
give  judgment  for  the  plaintiff  on  the  answer.  If  a  set-off,  es* 
tablished  at  the  trial,  exceed  the  plaintiff's  demand  so  estab- 
lished, judgment  for  the  defendant  must  be  given  for  the  ex- 
cess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any  other 
affirmative  relief,  judgment  must  be  given  accordingly. 

§  264.  [219.]  (Am'd  1851,  1852.)  Entry  of  the  verdicL 
Motion  for  new  trial  onJtidge*s  minutes. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  tbe  time  and  place  of  the  trial,  the 
names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be  re- 
served for  argument  or  further  consideration.  If  a  different 
direction  be  not  guren  by  the  court,  the  clerk  must  enter  judg> 
ment  in  conformity  with  the  verdict.  (2)  If  an  exception  be 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
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tbe  judge's  minates,  and  afterwards  settled  as  provided  bj  tlie 
rules  of  the  court,  and  then  stated  in  writing  in  a  case,  or  sep- 
arately, with  so  much  of  the  eridence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  bill  of  exceptions  be  made.  (3)  K  the  exceptions 
be  in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessary  to  separate  them,  the  separation  may  be  made  under 
the  direction  of  the  court,  or  a  judge  thereof.  (4)  The  judge 
who  tries  the  cause  may,  in  his  discretion,  entertain  a  motion 
to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  but  such  motion  in  actions  hereafter  tried, 
if  heard  upon  the  minutes,  can  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  is  had.  When  such  motion  is 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  ap- 
peal is  taken  from  the  decision,  a  case  or  exceptions  must  be 
settled  in  the  usual  form,  upon  which  the  argument  of  the  ap- 
peal must  be  had. 

a.  Part  l.-^udgment  muti  be  entered  on  the  direction  ot  Uiejudge  at  the 
circuit  (§  264),  except  onljf  in  two  instanoes.  These  are . — Firti :  where  a  party 
takes  an  exception  on  the  trial,  on  whidi  he  decree  to  move  for  a  new  trial, 
the  judge  may  order  the  exception  to  be  heard,  in  the  first  instance,  at  the 
general  term,  and  judgment  to  be  there  giv&x ;  Second :  WJiere  upon  the  trial 
an  uncontroverted  state  of  facts  is  presented,  involving  only  a  question  of  law, 
in  that  case  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court 
(Cobb  V.  Cornish,  16N.  Y.  603 ;  6  Abb.  129 ;  15  How.  407). 

b.  Part  3. — This  implies  it  may  become  necessary  to  separate  exceptions 
when  inserted  in  a  case  (CHkhrid  v.  Slevauon,  7  How.  275) ;  where  the  ex- 
ceptions are  in  the  first  instance  stated  in  a  case  containing  matter  not  neces- 
sary to  present  the  legal  questions  arising  upon  them,  the  party  desiring  a  re- 
view in  the  court  of  appeals  should  procure  the  exceptions  to  be  separated 
from  the  case  by  or  under  the  direction  of  the  court  below,  or  a  justice  there- 
of. If  it  does  not  appear  from  the  return  that  the  exceptions  were  in  the  first 
instance  stated  separately,  or  that  they  were  separated  from  the  case  in  which 
they  were  originallv  stated  under  the  direction  of  the  court  below,  or  a  judge 
thereof,  the  appeal  to  the  court  of  appeals  will  be  dismissed  {ZaMakie  v. 
^mkh,  1  Keman,  480). 

e.  Part  4; — ^A  motion  for  a  new  trial  on  the  judge's  minntes  can  be  only  (1) 
upon  exceptions ;  j^)  for  insufficient  evidence ;  (8)  for  excessive  damages 
(Moore  V.  Wood,  10  How.  409);  (4)  on  the  ground  that  the  verdict  is  against 
the  evidence  (AMffro  v.  Duncan,  24  How.  210). 


§  265.  [220 J  (Am'd  1851,  1852, 1857.)  Motion  far  new 
trial  on  a  casej  <&o.  Verdict  subject  to  the  opinion  of  the 
court. 

(1.)  A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or 
otherwise,  and  an  application  for  judgment  on  a  special  Yer* 
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diet  or  case  reserved  for  argament  or  further  consideration, 
mnst  in  the  first  instance  be  heard  and  decided  at  the  circait 
or  special  term,  except  that  when  exceptions  are  taken,  the 
judge  trying  the  cause  may  at  the  trial  direct  them  to  be 
heard  in  the  first  instance,  at  the  general  term,  and  the  judg- 
ment in  the  mean  time  suspended ;  and  in  that  case  they  must 
be  there  heard  in  the  first  instance,  and  judgment  there  given. 
(2.)  And  when  upon  a  trial  the  case  presents  only  questions 
of  law,  the  judge  may  direct  a  verdict  subject  to  the  opi  nion 
of  the  court  at  the  general  term ;  and  in  that  case,  the  applica- 
tion for  judgment  must  be  made  at  the  general  term.  (3.) 
Every  judgment  rendered  upon  a  verdict  taken,  subject  to  the 
opinion  of  the  court  at  a  general  term,  may  be  reviewed  by 
the  court  of  appeals  in  the  same  manner,  and  with  the  like 
effect,  as  if  exceptions  had  been  duly  taken  at  the  proper  time ; 
provided  it  shall  appear  by  the  return,  that  questions  of  law 
were  involved  in  the  rendition  of  the  judgment. 

a.  Motion  for  new  triaL — A  motion  for  a  new  trial  is  a  proceeding  entirely 
distinct  from  an  appeal  from  the  judgment  A  party  may  pursue  both  at  the 
8ame  thne  (BeMdict  y.  Oc^ee^  8  Duer,  609).  A  motion  for  new  trial  on  a  case 
or  exceptions  is  restricted  to  a  trial  by  Juiy  {Jackson  y.  FoMiUy  38  Barb.  646; 
12  Abb.  281 ;  Burnett  v.  PAo&m,  4  Bosw.  662) ;  and  the  case  on  which  the 
motion  is  made  should  show  that  the  trial  was  by  jury  {Vronk  y.  Canfleld^  31 
Barb.  171).  The  motion  must  be  made  before  the  entry  or  Judgment  {Jackion  y. 
FcutiU,  88  Barb.  645 ;  12  Abb.  281 ;  0  Abb.  187 ;  Qumee  y.  SmWuon,  7  Bosw.  896 ; 
Andenan  y.  Dickie,  17  Abb.  88 ;  26  How.  199 ;  Bame»  y.  Boberts,  5  Bosw.  78 ;  see, 
howeyer,  contra,  Tucker  y.  White,  27  How.  97) ;  except  where  the  Judgment  is  al- 
lowed to  be  entered  upas  security  (id  Morgan  v.  Morris,  12  Abb.  164 ;  Benedict  y. 
Oc^ee,  8  Duer,669).  Where  there  are  no  exceptions  or  where  the  new  trial  is 
sought  on  a  question  of  fiict,  the  motion  must  be  heard  in  the  first  instance  at  spe- 
cial term  {id.,LuskY,  SmiUh,  8  Barb.  670).  Where  there  are  exceptions,  and  the 
new  trial  is  sought  on  questions  of  law  only,  then,  unless  there  is  an  order  that 
the  exceptions  be  heard  in  the  first  instance  at  geaeral  term,  the  motion  must  be 
at  special  term  {Morgan  y,  Morris,  12  Abb.  164 ;  Taylor  y.  Harhui,  11  How.  286 ; 
Waison  y.  Scriten,  7  id.  10 ;  PoUer  y.  Ohadsey,  16  Abb.  146).  Where  there  is  a 
question  of  fact  the  motion  cannot  be  ordered  to  be  beard  in  the  first  instance 
at  general  term  {id.  ante,  p.  471,  a;  but  see  Morris  y.  Brower,  4  Sand.  701 ;  Ryie 
y.  Harrington,  14  How.  69).  An  exception  to  an  order  dismissslng  the  com- 
plaint on  the  trial  at  the  close  of  the  plaintiffs  case,  cannot  be  heard  at  the 
general  term  hi  the  first  instance  {Lake  y.  Artisant^  Banky  17  Abb.  232). 

h,  A  motion  for  a  new  trial  ai  special  term  can  only  be  made  before  the  judge 
who  presided  at  the  trial  {Jackson  y.  Fassitt,  9  Abb.  187 ;  I^le  \,  Harringi^ 
4  Abb.  421 ;  Morris  y.  Brou)er,  4  Sand.  701 ;  Mead  y.  Keyes,  4  £^  D.  Smith, 
610 ;  but  query,  and  see  Mokmiy  y.  Dows,  9  Abb.  86 ;  18  How.  27). 

c  On  the  hearing  of  exceptions  in  the  first  instance  at  general  term,  no 
question  of  &ct  can  be  discussed,  nor  the  point  that  the  decision  of  the  Jury 
is  agahist  the  weight  of.eyidence  {ffotchkins  y.  Hodge,  88  Barb.  118 ;  Clark  y. 
Ward,  4  Duer,  206 ;  Sedey  y.  ChUtenden,  10  Barb.  808).  And  the  point  that 
the  yerdict  is  contrary  to  eyidence  can  only  be  raised  on  a  motion  for  a  new 
trial,  it  cannot  be  raised  on  an  appeal  from  the  Judgment  {Anthony  y.  Smithy 
4  Bosw.  608). 
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a.  On  a  motion  for  new  trial  the  party  is  confined  to  the  oblections  raised  on 
fhe  trial  ( WaternBe  Mdnuf,  Co,  y.  Brown,  9  How.  27 ;  Smith  y.  Floffd,  18  Barb.  523; 
Staring  Y.  Bateen,  6  Barb.  100 ;  flee,howeyer,  Ke^  y.  DevUn,  8  £.  D.  Smith,  518). 

h.  Where  on  the  trial  only  questions  of  law  arise  which  are  ruled  against 
the  defendant,  and  the  Judee  charges  that  plaintiff  hAs  a  right  to  recover,  with- 
out an}[  exception  taken,  (fefendant  cannot  on  motion  for  new  trial  insist  that 
a  question  of  ftct  shoula  haye  been  left  to  the  Juiy  {Hunter  y.  AsterJuntdtf  11 
Barb.  "" 


0.  On  a  motion  for  a  new  trial,  the  refhsal  of  the  judge  to  permit  an  amend- 
ment of  the  pleadings  at  the  trial  cannot  be  reviewed  (Bisndrieks  y.  Decker ,  35 
Barb.  298). 

d  New  trial  for  verdict  against  weight  of  evidence,  surprise,  or  newly  dis- 
covered evidence,  or  accident  by  deprivation  of  evidence  are  in  the  discretion 
of  the  court,  and  the  discretion  is  exercised  liberally  (Plait  v.  Munroe^  84 
Barb.  291 ;  see  Effuses  v.  Hammond,  89  Barb.  96). 

0.  On  a  motion  for  a  new  trial  on  a  case  before  the  Judge  who  heard  the 
case,  he  may,  of  his  own  motion,  correct  the  case  to  make  it  conform  to  the 
&ctfl  (Tvplxtai  v.  Baymondy  10  Abb.  60). 

/.  In  an  action  for  a  tort  there  may  be  a  new  trial  as  to  one  defendant 
(^ley  V.  CMttenderiy  4  How.  265). 

g.  On  the  argument  of  a  motion  for  a  new  trial  on  a  case,  the  case  may  be 
amended  to  make  it  agree  with  the  Judge's  minutes  {Ibplitx  v.  Bawnana,  10 
Abb.  60). 

h.  Where  a  new  trial  is  muted  on  the  application  of  the  defendant,  a  copy 
of  the  order  must  be  served  before  the  defendant  can  move  for  a  dismissal  of 
the  complaint  for  not  proceeding  to  trial.  It  is  otherwise  where  the  new  trial 
is  ordered  on  the  application  of  the  plaintiff  (i206&  v.  JetceU,  6  How.  276). 

f.  On  the  denial  of  a  motion  for  a  new  trial  at  special  term.  If  no  appeal  be 
taken  from  the  order,  the  moving  party  will  be  deemed  to  acquiesce  in  the 
propriety  of  such  denial,  and  to  have  waived  all  grounds  for  a  new  trial,  ex- 
cept such  questions  of  law  as  under  exceptions  taken  at  the  trial  may  be  re- 
viewed on  an  appeal  fix>m  the  Judgment  itself,  and  on  appeal  from  the  Judg- 
ment, such  exceptions  will  alone  be  considered  (Bider  y.  Unum  India  Rubber 
Co.,  4  Bosw.  169). 

j,  A  party  cannot  move  to  set  aside  a  verdict  in  his  own  favor,  on  the 
ground  that  the  evidence  was  insufficient  to  sustain  it  His  remedy  is  a  motion 
for  a  new  trial  upon  a  case  (Moore  v.  Wood,  19  How.  405). 

k,  Feignad  teiMu — Reviewing  the  trial  of  a  fisigned  issue  on  a  case  (Laming 
V.  Btueeil,  Id  BATh.  610  \  SneU  y.  Lotieka,  12  Barb.  dOS), 

I  Neiw  trial  te  verdict  against  evidanoab  (see  Dolaen  v.  AmM,  10  How. 
528 ;  Stettiner  v.  Oranite  Ine,  Cq^  5  Duer,  594 ;  Wheeler  v.  Calkins,  17  How. 
451  :i^  V.  BenneU,  9  Abb.  45 ;  Heritage  v.  ^oA,  88  Barb.  847 ;  Smith  v.  Tiffany, 
86  Barb.  28 ;  Hotisee  v.  Hammond,  89  Barb.  96).  An  order  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  evidence  is  always  on  the  condition 
of  payment  of  costs  of  the  first  trial  (Bast  Biver  Bank  v.  Hoyt,  22  How.  478 ; 
Jf<nih  V.  Sergeant,  88  Barb.  850). 

m.  Newly  diBCOvared  avidanoa.— (See  The  People  v.  Marks,  10  How.  261 ; 
Simmons  v.  Ay,  1  E.  D.  Smith,  107 ;  Leary  v.  Boberts,  8  Abb.  810).  A  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence  cannot  be  heard 
in  the  first  instance  at  general  term.  It  must  be  made  at  special  term.  If 
denied,  an  appeal  flrom  the  order  denying  it  may  be  taken  to  the  general  term. 
Such  an  appeal  will  be  heard  at  the  same  time  as  the  appeal  fh>m  the  Judg* 
ment  (Clarke  v.  Ward,  4  Duer,  206). 

fk  Bzoludiog  avldanoa.-<8ee  BoUnson  r.  Xyfe,  10  Barb.  518 ;  8neU  y 
Loueks,  12  Barb.  885). 

0,  VTeoA  of  avldanoa.— <See  BaMone  v.  Stantor^  6  Barb.  141 ;  Smith  r. 
T^at^,  86  Barb.  28;  Moore  t.  Wood,  19  How.  40Q). 
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a.  MtodlnctlofL— (See  AUhn  t.  Jbnm,  17  Baib.  276;  S^ny^T.  Brmjiafi,  15 
1¥.  Y.  524 :  ^onfiMT  Y.  CinrA,  17  Baii).  688).  The  motion  Dvoet  be  on  a  cmo 
C^VtiM  ▼.  JSakn,  14  Abb.  51.) 

&  Improper  •▼id«iice.~<8ee  Rahn  t.  Fom  IMrrm,  1  &  D.  Smith,  411; 
Andenon  y.  Butteei,  5  Daer,  485 ;  Tram  y.  Boiyw*,  84  Barb.  614;  TFeesfcs  y. 
Xm00fv,  8  Barb.  530;  Clarke  y.  CrandaU,  8  Barb.  613;  i>reH0r  y.  Aingwarth,  9 
Barb.  619;  Aiyl^Y.  Coleman^  IB  Barb.  4S  ;  ITndMiB  y.  ibfteft  i2L  ^  Co..  21 
Barb.  489;  FoOtnuv  y.  iTtn^,  8 Barb.  54a) 

<;.  Sa]priao.^8ee  Beaeh  y.  2r<M£^,  10  How.  297 ;  1  Abb.  297 :  Ths  Pwpie  y. 
MarkB,  10  How.  261 ;  Taylcr  y.  Harlow,  11  id  285;  Z>0  J!!:dyer  y.  Mkhati^  5 
Abb.  208 ;  Meakim  y.  ilfulmm^  11  Barb.  216;  Mermwu  y.  i^MTMff,  6  How. 
298;  ^«fl0tM  Y.  j^mptfr^r,  18  Barb.  92 ;  iM;  y.  ^tZsr,  80 Barb.  655.) 

d.  Chargeofjiuy^SeeO^Y.  ir0Bf,12Baib.85;.BUn(0rT.  Oilaribi^ 
Barb.  88.) 

e,  ZbcoeeafYO da»ag6&--(See  Seharpfy,  SmdeeOeg,  1  Abb.  866;  KnigMy. 
Wtha,  18  Baib.  212 ;  Blum  y.  Biggimri  Abb.  104 ;  Fry  y.  BenngU,  9  Abb.  45; 
JTfvm  Y.  AAAmffioAMr  8  Barb.  647;  Olappy,  Eudm%ILR  O^pl,  19 Baib.  461 ; 
Boger$  ri  Beard,  20  How.  98.) 

/.  Iimdeqimtodamage&~-(8eeiMeAafti»T.  Sti^^  A 

motion  for  a  new  trial  on  the  gronnd  of  inadequate  damages  cannot  be  made 
on  the  Judge's  minutes  (Mbare  y.  Wood,  19  How.  409). 

g.  Perverse  Y«rdiot— {See  Clarke  y.  Bieharde,  8  £.  D.  Smith,  89.) 
K  Penal  aoUoa^See  .But  ^fwr  Ainib  Y.  J9by<,  23  How.  478.) 
iL  Bqolty  oaaea.— (See  Clayton  y.  Famn^fem,  88  Baib.  144.) 

j.  Where  on  ezoeptions  the  court  cannot  clearly  see  that  injustice  has  not 
been  done  by  the  application  of  an  improper  rule  of  damages,  they  will  order 
a  new  trial  {Boyere  y.  Beard,  20  How.  98X  But  a  new  trial  will  not  be  granted 
merely  because  the  court  would  hsYe  come  to  a  difierent  conclusion  on  the 
OYidence  {Maekey  y.  N.  T.  Central  R  R  Co,,  27  Barb.  629). 

Neiw  trial  xefased  In  tlia  following  oaaee : 

Jb.  Where  the  decision  was  right,  but  the  reasons  for  it  were  not  the  tnie 
ones  {Munroe  y.  Potter,  22  How.  49). 

I  To  impeach  a  witness  (Beeeh  y.  Tocher,  10  How.  297 ;  1  Abb.  297). 

m.  Where  the  plaintiff  could  in  no  eYent  recoYer  more  than  nominal  Aemttr 
g^(EopkineY,  annnell,  28  Barb.  588;  MeCinuhey.K  T.andJBfrieRR  Co., 

n.  For  an  erroneous  decision  in  fhYor  of  admitting  cYidence,  but  under 
which  no  CYidence  is  shown  to  hsYC  been  given  (  VaUance  v.  King,  8  Barb.  548). 

c  Where  CYidence  was  erroneously  reiected,  but  afterwards  admitted  (Morgan 
>  Beid,  7  Abb.  215). 

p.  Where  the  party  was  not  in  ftct  prcifudioed  (id,  Obok  y  L&dtfteld,  2  Bosw. 
X88;  £r«n<  Y.  iW,  4 Barb.  324). 

q.  For  reftisal  to  nonsuit,  where  the  defect  was  afterwards  supplied  {Barrick 
Y.  AuiUji,  21  Barb.- 241). 

r.  Because  a  question  which  ought  to  hxve  been  submittted  to  a  Jury,  was 
nassed  upon  by  the  court  without  objection  {Clark  y.  Mayor  qfH.  F.,  24  How. 

s.  Xhrldanoe  on  new  triaL — ^Evidence  taken  oralty  in  an  action  in  a  county 
court  before  a  county  Jndge,  who  has  gone  out  of  omee,  cannot  be  ordered  to 
stand  as  CYidenoe  on  a  new  trial  before  his  successor  (Putnam  y.  Crombie,  84 
Barb.  282). 

t  CSoatss  on  motkm  ibr  new  trial — ^The  costs  on  a  motion  for  a  new  trial 
on  a  case  or  exceptions  at  special  term  are  $10  (Jaekett  y.  Judd,  18  How.  885). 

ic  Appeal  from  order  denying  new  tiiaL — ^An  appeal  by  adefendant  from 
an  order  denying  his  motion  for  a  new  trial,  does  notiMr  ee  stay  the  entry  of 
udgment  ( Valton  y.  Nat.  Loan  Fund  8oe.  19  How.  515).    To  stay  the  entnr  of 
udgment  an  order  is  necessaiy  (id) ;  and  if  the  appeal  is  to  the  court  of  ap- 
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I>e«d8,  the  order  must  be  obtained  before  the  appeal  is  perfected,  (id)  The 
entry  of  Judgment  does  not  affect  the  appeal  from  the  oider  {id.)  either  to  the 
general  term  or  to  the  court  of  appeals.    (Id,) 

a.  On  appeal  fix>m  an  order  granting  a  new  trial  the  Judgment  cannot  be 
Teversed  unless  the  case  negatives  any  inference  that  the  court  below  granted 
a  new  trial  because  it  came  to  a  different  conclusion  upon  the  &ct8  from  that 
found  on  the  original  trial.  The  defeated  party  must  so  down  to  a  new  trial 
unless  he  can  show  by  a  statement  of  the  facta  considered  as  established  at  gen- 
eral term,  that  the  judgment  was  founded  upon  an  errroneous  conclueion  of 
law  (MtU&TY,  8chuyl&r,  20  N.  Y.  522). 

b.  On  an  appeal  to  the  general  term  from  a  Judgment,  the  court  will  not 
review  an  order  denying  a  motion  for  a  new  trial.  Such  an  order  can  only 
be  reviewed  on  an  appeal  from  it  {Marquart  v.  La  Farge^  5  Duer,  559 ;  Ogden 
V.  Chddington,  2  E.  D.  Smith,  817 ;  Brown  v.  Rkhardson,  1  Bosw.  403), 

e.  The  order  upon  affirmance  at  general  term,  after  judgment,  of  an  order 
denying  a  motion  for  a  new  trial  on  a  case,  should  not  mclude  a  direction  that 
the  Judgment  be  affirmed  {MiUer  v.  Eagle  Life  Im,  Co.  8  E.  D.  Smith,  184). 

d.  When  a  party  moving  for  a  new  trial  is  not  entitled  to  it  as  a  matter  of 
right,  he  cannot  on  an  ap^al  by  him  from  an  order  granting  it  on  terms  pro- 
cure its  reversal  by  reason  of  such  terms.  The  terms  are  discretionary  and 
not  reviewable  on  appeal  (Burger  v.  WTiiie,  2  Bosw.  92). 

g.  CostB  on  appeed  from  order  granting  or  refusing  a  new  trial— > 
The  prevailing  party  on  appeal  to  the  general  term  from  an  order  granting  or 
refrismg  a  new  trial,  is  entitled  to  $15  before  argument,  and  for  argument  ^0 
(JackettY.  Judd,  18  How.  885). 

e.  ZMdence  on  motion  for  new  trial — On  motion  for  a  new  trial  on  a 
case,  the  court  will  receive  documentary  evidence  which  could  not  have  been 
controverted  on  the  trial  (Hart  v.  Cdtrain^  24  Wend.  14).  Thus  where  a  re- 
cord improperly  attested  was  admitted  on  the  trial,  and  on  a  motion  for  a 
new  triw  a  properly-attested  record  was  produced,  the  motion  for  a  new  trial 
was  denied  (Markoe  v.  Aldrich,  1  Abb.  55 ;  see  2  Sand.  718) ;  where  a  nonsuit 
for  defect  of  proof  is  improperly  refused,  and  exception  taken,  if  either  party 
afterwards  supply  the  proof  the  want  of  which  would  have  justified  a  non- 
suit, the  exception  is  of  no  avail,  and  a  new  trial  will  be  refused  (Schenectady 
Plank  Road  Co.  v.  Thatcher,  1  Kern,  102 ;  Mayor  of  If.  T.  v.  Maaon,  1  Abb. 
844 ;  Briedert  v.  Vincent,  t  E.  D.  Smith,  542 ;  Morgan  v.  Beid,  7  Abb.  215). 

/.  After  a  complaint  had  been  dismissed  on  the  trial,  the  plaintiff  obtained 
an  order  to  amend  it,  and  on  the  amended  complaint  moved  for  a  new  trial. 
The  city  court  of  Brooklyn  granted  it  (Bigelow  v.  Law,  5  Abb.  455). 

g.  Verdiotsabijectto  the  opinion  of  the  court — There  can  be  no  decis- 
ion subject  to  the  opinion  of  the  court  at  general  term  on  a  trial  by  the  court 
without  a  Jury  (MoUoy  v^  Wood,  8  Abb.  869).  And  a  verdict  subiect  to  the 
opinion  of  the  court  is  only  proper  where  the  facts  are  undisputed  (Porter  v. 
Sdi^peUr,  2  Bosw.  188 ;  Cobb  v.  Comitih,  16  N.  Y.  602 ;  6  Abb.  129 ;  15  How. 
407 ;  QiUbtrt  v.  Beach,  16  N.  Y.  608 ;  Chambers  v.  aranizon,  7  Bosw.  414 ; 
Brown  v.  Orser,  2  Bosw.  865 ;  Bett  v.  Shibley,  33  Barb.  610 ;  Ratemcyer  v. 
Omningham,  8  Abb.  1 ;  Beebe  v.  Ayres,  28  Barb.  283 ;  WhiUaker  v.  MerriU,  id. 
526).  Thus  where  there  is  a  questicm  as  to  the  credibility  of  witnesses  and 
there  is  conflicting  testimonv,  which  ought  to  be  submitted  to  a  jury,  and 
where  there  are  exceptions  m  the  case  in  regard  to  the  admissibility  of  testi- 
mony, it  is  improper  for  the  Jud|^e  at  the  circuit  to  take  the  case  from  the  jury 
and  direct  a  verdict  for  the  plaintiff  subject  to  the  opinion  of  the  court  at 

feneral  term  (Sackett  v.  Spencer,  29  Barb.  180 ;  Purchase  v.  Matteson,  25  N.  Y. 
11 ;  15  Abb.  402).  And  where  upon  the  trial,  evidence  was  offered  for  the 
plaintiff,  which  on  the  defendants  objection,  was  excluded,  and  the  plaintiff 
excepted,  the  testimony  being  closed,  the  court  directed  the  jury  to  assess  the 
value  of  the  property  in  question.  The  defendant  asked  for  certain  rulinss  as 
to  the  effect  of  the  evidence  upon  the  question  of  value.  The  court  refused 
to  rule  as  required,  and  the  defendant  excepted.  The  jury  rendered  a  ver- 
dict for  the  plaintiff    Thereupon  the  court  ordered  that  the  motion  for  judg- 
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ment  should  be  heai  ^  in  the  first  instance  at  general  term.  At  general  term 
judgment  was  ordered  for  the  defendant ;  the  court  of  appeals  reversed  the 
judgment  and  ordered  a  new  trial,  and  held  that  it  was  not  a  case  in  which 
the  judge  at  the  trial  could  send  it  direct  to  the  general  term  {Cobb  y.  Conwih. 
16  N.  Y.  602 ;  6  Abb.  129 ;  15  How.  407 ;  and  see  BangB  r.  Palmer,  16  How. 
542).  And  where,  upon  the  trial,  there  was  a  disputed  question  of  fact,  the 
judge  submitted  certain  questions  to  tlie  jury,  who  answered  them  specially, 
and  found  a  verdict  for  the  plamtiff,  subject  to  the  opinion  of  the  court  the 
general  term  ordered  a  dismissal  of  the  complaint.  The  court  of  appeals  re- 
versed that  jndonent,  and  ordered  a  new  trial  iflSberi  v.  Beach,  16  ^.  Y.  606 ; 
see  Clark  v.  McConnin,  6  Duer,  309 ;  Beeb6  v.  Ayr€9, 28  Barb.  276 ;  SackeU  v. 
Spencer,  29  Barb.  180 ;  WMttaktr  v.  MerriU,  28  Barb.  526).  Where  the  judge 
on  the  trial  ordered  judgment  for  tlie  plaintiff  for  $750,  subject  to  the  opinion 
of  the  ^neral  term,  and,  in  case  the  general  term  sustained  the  plamtifT's 
right  of  action,  then  there  Should  be  a  reference  to  ascertain  plaintiff's  damages, 
the  judjpient  was  held  to  be  irregular  (Bwhanan  v.  Chee^eborough,  5  Duer, 
238).  These  decisions  were  not  made  on  the  ground  that,  the  general  term 
could  not  render  a  judgment  at  variance  with  the  verdict,  but  because  the 
cases  were  not  such  as  allowed  a  verdict  to  be  taken  subject  to  the  opinion  of 
the  court  at  general  term  (see  ante,  p.  447,  a\.  It  seems  quite  immaterial  for 
which  party  a  verdict  subject  to  the  general  term  is  taken  (CM  v.  Cornith,  16 
N.  Y.  604 ;  6  Abb.  129 ;  15  How.  407).  Such  a  verdict  su^ends  the  entr^  of 
judgment  until  the  decision  at  the  general  term  {OUberi  v.  Beach,  16  N.  Y. 
608 ;  Boom  v.  Snyder  12  How.  286).  The  party  in  whose  fieivor  the  verdict'  is 
taken  must  make  a  case  containing  tlie  pleadings  and  proceedings  at  the  trial, 
and  on  such  case  move  at  general  term  for  judgment  (Cobb  v.  Chmieh,  iupra). 
If  the  party  in  whose  favor  the  verdict  is  taken  fails  to  make  a  case  accoixlinff 
to  the  rules  and  practice  of  the  court  the  opposite  party  may  give  notice  of 
motion  at  the  next  term  for  judgment,  and  if  no  sufficient  excuse  is  then  shown 
for  not  making  the  case,  the  court  will  order  judgment  to  be  entered  for  the 
opposite  party  {Jaekeon  v.  (ktee,  12  Johns.  431).  Where  a  verdict  subject  to 
the  opinion  of  the  court  is  improperly  taken  a  new  trial  is  to  be  ordered 
{Chambert  v.  Granieon,  7  Bosw.  414) ;  but  the  court  may  by  cofuent  hear  and 
determine  the  motion  (Porter  v.  Se^iepeler,  2  Bosw.  188  iWhiUaker  v.  Merrill, 
28  Barb.  526 ;  see  however  Purchase  v.  Matteton,  25  K.  Y.  211 ;  15  Abb.  402) ; 
in  what  case  they  will  disregard  the  objection  that  a  particular  and  material 
fact  is  unproved,  when  such  objection  was  not  taken  at  the  trial,  and  some 
evidence  in  support  of  it  was  given,  and  the  whole  proceedings  tend  to  show 
that  it  was  understood  at  the  trial  that  no  such  objection  was  relied  on  (Porter 
V.  Lobaeh,  2  Bosw.  188) ;  and  on  the  application  for  ludgment  the  general  term 
will  not  entertain  objections  whigh  if  su.s:gested  at  the  trial,  might  have  been 
obviated  (McKenMe  v.  FarreU,  4  Bosw.  193) ;  where  a  verdict  is  property  taken 
subject  to  the  opinion  of  the  court  at  general  term,  judgment  may  be  rendered 
at  general  term,  either  for  a  dismissal  of  the  complaint  or  for  the  plaintiff 
(Chittenden  v. Empire  Stone Dremng  Co,  8  Abb,  71 ;  6  Duer,  30 ;  Kelly y.  Upton, 
12  How.  140).  A  general  verdict  for  plaintiff  taken  by  consent  on  a  concession 
that  "  there  could  be  no  controversy  as  to  what  facts  the  evidence  established, 
and  that  the  case  presented  only  questions  of  law,"  must  be  deemed  at  least 
as  favorable  to  the  plaintiff  upon  the  facts  in  issue  as  it  would  be  if  such  verdict 
had  been  found  by  the  jury  uix>n  a  submission  of  the  issues  to  them  upon  the 
evidence.  In  such  case,  for  the  purposes  of  a  hearing  upon  the  questions  of 
law  arising  on  the  trial,  the  plaintiff  is  entitled  to  regard  the  issues  of  &ct  as 
found  in  his  favor  (Sharp  v.  WJiipple,  3  Bosw.  474).  And  where  in  such  case 
the  parties  agreed  upon  the  form  of  a  verdict  and  consented  thereto,  and  in 
addition  to  a  general  verdict  for  the  plaintiff  they  agreed  to  a  special  finding 
of  certain  facts  upon  which  questions  of  law  arose,  such  general  verdict  must 
stand  unless  such  special  finding  is  inconsistent  therewith ;  and  though  the 
whole  verdict  is  taken  subject  to  tlie  opinion  of  the  court,  the  defendant  is  not 
at  liberty  to  clum  on  the  hearing  that  the  issues  of  fact  were  not  established  by 
the  evidence  in  favor  of  the  plaintiff,  except  so  far  as  such  special  finding  may 
control  them.  In  the  case  last  stated,  the  special  finding  agreed  upon  is  to  be 
taken  as  establishing  the  facts  therein  Btated>  and  the  general  verdict  as  estab* 
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lishing  all  other  facts  In  issue,  io  /avor  of  the  plaintiff.  (Id.)  When  a  yerdlct 
is  taken  subject  to  the  opinion  of  the  court,  the  court  will  draw  in  support 
of  the  verdict,  every  inference  from  the  evidence  which  a  jury  would  be 
justified  in  drawing  {WiUiama  v.  Ins.  Go.  ofN.A.\  Hilton,  8&).  The  ques- 
tion is,  who  is  entitled  to  judgment  upon  the  facts  established,  and  the  verdict 
may  be  supported  upon  any  theory  consistent  with  the  fi^ts,  though  not  sug- 
gested by  the  pleadings  (Oneida  Bunk  v.  Ontario  Bank^  21  N.  Y.  4S0). 

.a.  If  on  a  verdict  subject  to  the  opinion  of  the  court  at  general  term,  a  new 
trial  is  panted,  on  the  suggestion  that  further  evidence  can  be  supplied,  the 
court  will  impose  on  the  party  desiring  the  new  trial  the  payment  of  the  costs 
of  the  trial,  and  all  subsequent  proceedings,  as  a  condition  of  such  new  trial 
(Ktay  V.  UjOon,  13  How.  140). 

h.  A  verdict  having  been  found  for  the  plaintiff  subject  to  the  opinion  of  the 
court  at  general  term,  the  court  ordered  a  new  trial  unless  the  parties  would 
consent  to  a  reference  to  reassess  the  damages  in  accordance  with  the  decision 
at  the  general  term,  the  parties  by  consenting  to  such  reference  waived  their 
right  to  a  new  trial  before  a  jury  (Woodsrviff  y.  Commerdai  Mui,  Ins.  Oo,y  2 
miton,  180). 

0.  Where  the  fSsicts  have  been  specially  found  by  the  jury,  and  a  verdict  di- 
rected subject  to  the  opinion  of  the  court  at  general  term,  a  motion  cannot  be 
entertained  at  general  term  to  set  aside  the  finding  of  the  jury  as  against  evi- 
dence (Purvis  V.  GoUinan,  1  Bosw.  821).  Such  a  motion  must  be  made,  in  the 
first  instance,  at  the  special  term,  and  it  is  only  upon  an  appeal  from  the  order 
t&ere  that  such  a  motion  can  be  considered  at  general  term.    (Id) 

d  Motion  in  arrest  of  judgment. — It  is  doubtful  if  any  such  proceeding 
as  a  motion  in  arrest  of  judgment  exists  (SneU  v.  SmU^  8  Abb.  426 ;  7  How. 
816 ;  Duel  v.  Agar^  1  Code  Rep.  134). 

«.  Judgment  non  obstante. — ^A  motion  for  judgment  rwn  obstante  wredido 
is  not  known  in  the  present  practice  (Van  Valen  y.  Lapham^  18  How.  3^> 

Bee  notes  to  §§  264, 268. 
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Ghafteb  IV. 
Trial  hy  the  Oowrt. 

SscnoN  266.    Trial  bv  Jury,  how  waived. 

267.  On  trial  by  the  court,  Judgment  how  ffiven. 

268.  Exceptions,  how  and  when  taken.    Judgment  at  general 

term. 
260.    Proceedings  upon  Judgment  on  issue  of  law. 

§  266.  [221.]  (Am'd  1849.)     Trial  hyjury,  how  waived. 
Trial  by  j'ury  may  be  waived  by  tlie  several  parties  to  an  is- 
sue of  fact,  in  actions  on  contract,  and  with  the  assent  of  the 
court,  in  other  actions,  in  the  manner  following : 

1,  By  failing  to  appear  at  the  trial.  / 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with 

the  clerk. 
8.  By  oral  consent  in  open  conrt,  entered  in  the  minutes. 

a.  A  trial  by  luiy  can  be  waived  only  in  the  manner  prescribed  by  law  {Fir6 
Department  v.  Uarrutm^  2  Hilton,  455 ;  Lewis  v.  Vamum^  12  Abb.  805),  but  en- 
tering upon  the  trial  of  an  action  by  the  court  without  objection,  or  objecting 
by  way  of  motion  to  dismiss  the  complaint  only,  is  a  waiver  of  a  Jury  triiu 
{Qreaean  v.  KeUUas,  17  N.  T.  4»8 ;  Moffat  v.  MaurU,  17  Abb.  4). 

See  Rule  28. 

*  §  267.  [222.]  (Am'd  1849, 1860.)  On  trial  hy  the  court,  judg- 
tnent  how  to  he  given. 

Upon  the  trial  of  a  question  of  fact  by  the  Oonrt,  its  decision 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  the 
facts  fonnd,  and  the  conclusions  of  law  separately ;  and  upon 
a  trial  of  an  issue  of  law,  the  decision  shall  be  made  in  the 
same  manner,  stating  the  conclusions  of  law.  Such  de- 
cision shall  be  filed  with  the  Clet-k  within  twenty  days  after 
the  Conrt  at  which  the  trial  took  place.  Judgment  upon  the 
decision  shall  be  entered  accordingly. 

b.  A  Judge  before  whom  an  action  at  law  is  tried  without  a  jury,  acts  in  the 
double  capacity  of  court  and  Jury,  and  when  instead  of  rendermg  a  Judgment 
in  express  terms  for  the  defendant,  he  orders  tliat  the  complaint  should  1>e 
dismissed,  it  is  to  be  presumed  he  thereby  nonreuUe  the  plaintiiff  iCoU  v.  Bland. 
12  Abb.  468). 

c  One  Judee  cannot  try  a  portion  of  an  action  and  another  Judge  finally  de- 
termine it  (ohamberkiin  v.  JJimpeeyf  16  Abb.  1.)  Thus  where  an  action  has 
been  tried  before  a  Judge  without  ajuiy,  and  a  Judgment  rendered  for  plain- 
tiff, with  a  direction  for  a  reference  to  compute  the  amount  of  the  recovery, 

*  Amended-^Ste  Appendix, 
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no  other  Judge  tlian  the  one  who  tried  the  cause  has  power,  on  the  commg  in 
of  the  report  of  the  referee  to  render  final  judgment  in  the  action.    {Id.) 

Ow  On  a  trial  by  the  court,  it  mar  and  should  decide  the  whole  case  (1  Bosw. 
281 ;  13  How.  246). 

b.  Thus  where  the  complaint  prays  a  specific  performance  of  a  contract  to 
convey  land  or  for  damages,  but  shows  the  defendant  incapable  of  conveying 
and  the  parties  go  to  triu,  tlie  court  is  not  to  dismiss  the  complaint,  but  to  re- 
tain tlie  case  to  award  damages  (Barlow  v.  Scott,  24  N.  Y.  40) ;  and  so  where 
the  action  was  to  reform  a  policy  of  insurance  and  to  recover  for  a  loss  cov- 
ered by  said  policy  {N.  T,  Ice  Co.  v.  N.  Western  Ins.  Co.,  23  N.  Y.  357 ;  re- 
versing 10  Abb.  84 ;  13  How.  240 ;  and  as  it  seems  overruling  Von  Beck  v.  Vil- 
lage ofBondouiy  15  Abb.  48;  Stetenmi  v.  Buxton,  37  Barb.  13). 

e.  The  requirement  that  the  decision  should  be  filed  within  twenty  dajrs,  is 
merely  directory  {Burger  v.  Baker,  4  Abb.  11 ;  The  People  v. Dodge, Silow.  47 ; 
Stetoart  v.  Slater,  6  Abb.  84 ;  Lewis  v.  Jones,  13  Abb.  427 ;  O^Brien  v.  Boiees,  4 
Bosw.  603) ;  but  the  judjge  having  heard  the  cause  must  decide  it;  he  cannnt 
alYer  the  hearing  oroer  it  to  be  tried  by  a  Jury  {QBrien  v.  Bowes,  4  Bosw.  663). 

d.  The  decision  need  not  do  more  than  find  generallv  in  favor  of  the  plain- 
tiflF  or  defendant  {Johnson  v.  Whitlock,  3  Kernan,  334 ;  Otis  v.  Spencer,  16  N.  Y. 
610 ;  6  Abb.  127 ;  15  How.  425) ;  a  finding  of  facts  or  statement  of  a  conclusion 
of  law  is  only  necessary  tn  the  case  made  for  the  purpose  of  an  appeal  {Id.) 
It  is  to  be  treated  as  the  verdict  of  a  jury  {O^^rn  v.  Margtiand,  1  Suid.  457 ; 
J/oppe  V.  Bobde,  1  Cal.  373 ;  Breeze  v  lioyle,  19  Cal.  101 ;  Mann  v.  Witbeek,  17 
Barb.  388 ;  Oildert  v.  Luee,  11  id.  92.)  [These  decisions  were  prior  to  tha 
amendment  of  I860.] 

e.  If  the  Judge  omit  to  find  an^  question  of  &ct  involved,  the  remedy  of  the 
party  aggrieved  is  not  an  exception  but  a  motion  before  the  Judge  to  have  the 
findmg  corrected ;  the  omission  cannot  be  supplied  nor  considered  on  an  ap- 
peal from  the  Judgment  {i^Viarp  v.  Wright,  35  Barb.  236 ;  The  PeopUfY.Albrighty 
14  Abb.  305 ;  Niles  v.  Price,  23  How.  473).  But  if  the  judge  fail  to  specify  the 
relief  granted  or  the  determination  of  the  action,  it  is  an  irregularity  which 
may  k^  taken  advantage  of  even  on  appeal  {Chamberlain  v.  Dempsey,  14  Abb. 
241).  For  tlie  statement  of  fiicts  must  support  the  conclusions  of  law,  or  the 
Judgment  will  be  reversed.  No  fact  can  be  implied  from  the  conclusions  of 
law  {ToTiiUnson  v.  Mayor  cf  N.  T.  23  How.  452 ;  and  see  Sogers  v.  Beard,  20 
How.  98 ;  as  to  how  the  statement  of  facts  should  be  made.  In  that  case  the 
court  refused  to  review  the  Judgment  because  of  the  insufficiency  of  the  state- 
ment of  fiM^ts ;  and  see  Sinclair  v  Talmadge,  35  Barb.  602). 

/.  On  a  motion  to  set  aside  a  Judgment  for  irregularity,  in  &iling  to  file  the 
decision  in  writing,  it  should  clearly  appear  on  the  moving  papers  that  no  de- 
cision has  in  fact  been  filed  {Lewis  v.  Jones,  13  Abb.  427). 

g.  The  omission  to  file  the  decision  in  writing  may  be  disregarded  under 
8  176  where  there  is  no  pretence  of  merits,  or  that  the  action  was  not  correctly 
decided  {Lewis  v.  Jones,  13  Abb.  427) ;  or  the  finding  of  facts  may  be  filed  after 
Judgment  ( Vermtde  v.  Shaw,  4  CaL  214). 

A.  Unless  there  is  a  finding  of  fkcts  bv  the  Justice  who  tried  the  canae,  incor- 
porated in  the  case,  the  general  term  will  not  hear  an  appeal  from  the  Judgment, 
and  will  dismiss  the  appeal  for  the  omission  of  such  a  finding,  unless  before  the 
cause  is  submitted  theparties  consent  that  it  be  sent  back  for  correction  {Mai- 
thews  V.  Mayor  of  N.  T,,  14  Abb.  214),  and  in  the  court  of  appeals  it  is  held 
that  where  a  judgment  after  a  trial  by  the  court  comes  up  for  review  without 
any  finding  of  facts  nothing  can  be  presumed  against  the  correctness  of  th^ 
decision,  the  presumption  must  bo  in  favor  of  me  decision  {Vide  v.  Troy  a 
Boston  B.  B.  Go.  20  N.  Y.  184). 

i.  The  refusal  of  a  court  trying  an  issue  without  a  juir,  to  consider  the  tes- 
timony as  conflicting,  or  to  pass  upon  the  credibility  of  witnesses,  raises  no 
question  reviewable  in  the  court  of  appeals  {Terry  v.  Wheeler,  25  N.  Y.  520). 

j.  -A  general  exception  to  a  finding  mixed  of  law  and  fact  does  not  raise  the 
question  whether  the  fact  found  is  sustained  by  the  evidence  {The  Psople  v.  Al- 
bright, 14  Abb.  305). 
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a.  Upon  the  trial  of  an  iaaae  of  fact  by  the  court,  the  preyailinff  party,  on 
filing  the  decision  of  the  judge,  may  enter  his  judgment  %mmediatew  (Lyndey, 
CowenJumn,  4  How.  327 ;  BenouU  v.  Harrw,  2  Code  Rep.  71 ;  2  Sand.  641.) 
The  judge's  decision  is  the  only  authority  for  entering  Judgment  (Chamberlain 
Y.  Jbempseyf  14  Abb.  241).  But  on  a  finding  in  favor  of  a  plain tifl  subject  to  an 
accounting,  no  Judgment  can  be  entered  until  the  accounting  has  been  had 
{McMahon  t.  AueUf  27  Barb.  835).  The  cause  cannot  be  referred  to  the  general 
term  for  its  deciaion  primarily  upon  matter  of  fact  or  matter  of  law. 

b,  Revie^v. — ^The  only  mode  of  obtaining  a  review  of  any  decision  on  such 
a  trial,  whether  during  its  progress  or  at  its  close,  is  by  an  appeal  under  sec- 
tion 348  (MaOary  v.  Wood,  14  How.  67 ;  3  Abb.  871 ;  Wrig/U  y.  DdafiM,  11 
How.  465 ;  WaiMm  y,8omen,l  How.  9 ;  HurU  y.  moomer,  8  Keman,  841 ;  12 
How.  567). 


*  §  268.  [223.]  (A.m'd  1861,  1852,  I860.)  BooeptionSy  how  and 
when  taken.    Judgmmt  at  general  term. 

(1)  For  the  purposes  of  an  appeal,  either  party  may  except 
to  a  decision  on  a  matter  of  law  arising  upon  such  trial,  with- 
in ten  days  after  notice  in  writing  of  the  judgment,  in  the 
same  manner  and  with  the  same  effect  as  upon  a  trial  by  jury. 
(2)  And  either  party  desiring  a  review  upon  the  evidence  ap- 
pearing on  the  trial,  either  of  the  questions  of  fact  or  of  law, 
may  at  any  time  within  ten  days  after  notice  of  the  judgment, 
or  within  such  time  as  may  be  prescribed  by  the  rules  of  the 
court,  make  a  case  or  exceptions  in  like  manner  as  upon  a  trial 
by  jury,  except  that  the  judge  in  settling  the  case  must  briefly 
specify  the  facts  found  by  him,  and  his  conclusions  of  law.  (3) 
But  the  questions,  whether  of  fact  or  of  law,  arising  upon  the 
trial,  can  only  be  reviewed  in  tBe  manner  prescribed  by  this 
section,  the  questions  of  law  in  every  stage  of  the  appeal,  and 
the  questions  of  fact  upon  the  appeal  to  the  general  term  of 
the  same  court,  as  prescribed  in  section  three  hundred  and 
forty  eight. 

No  finding  of  facts  by  the  General  Term  shall  be  required 
for  the  purpose  of  review  in  the  Court  of  Appeals,  and  if  the 
judgment  be  reversed  at  the  General  Term,  it  shall  not  be 
deemed  to  have  been  reversed  on  questions  of  fact  unless  so 
stated  in  the  judgment  of  reversal ;  and  in  that  case  the  ques- 
tion whether  the  judgment  should  have  been  reversed  either 
upon  questions  of  fact  or  of  law,  shall  be  open  to  review  in  the 
Court  of  Appeals. 

Hie  provisions  of  this  seciion,  and  also  of  section  two  hundred 
and  seventy-two,  as  they  are  hereby  amended,  shall  apply  to 
appeals  now  pending  as  well  as  to  tliose  hereafter  broaght 

*Amend/ei^89i6  Appetidix, 
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a.  Bzceptlons.— '*  The  exceptions  which  may  be  and  must  be  made  within 
ten  days  after  notice  of  the  judgment,  are  those,  and  only  those,  which  under 
the  former  system  of  practice  were  made* to  the  ruling  of  the  court  afler  the 
evidence  was  closed  and  before  the  Jury  retired.  TtUs  clause  of  the  section 
does  not  authorize  exceptions  to  be  taken  after  judgment  to  matters  arising 
during  the  trial,  and  where  there  is  an  opportunity  to  except  at  the  time  the 
adverse  decision  is  made.  Where  a  party  can  except  on  a  point  ruled  against 
him  as  the  trial  is  proceeding,  but  omits  to  do  so,"  he  cannot  afterwards  except 
(Hunt  V.  Bloomer,  8  Keman,  341 ;  12  How.  567 ;  Johnson  v.  WhiOoek,  8  Keman. 
344;  12  How.  671). 

b.  Unless  exceptions  are  taken  to  the  conclusions  of  law,  the  court  on  appeal 
cannot  review  such  conclusions  (Mayor  of  N,  F.  v.  Erben,  24  How.  858).  Tfiius 
in  an  action  to  foreclose  a  mortgage.  The  trial  was  by  the  court  without  a 
Jury.  On  the  trial  the  plaintiff  moved  the  cause  on  the  pleadinss  and  on  the 
bond  and  mortgage,  Uie  subject-matter  of  the  action.  He  waived  proof  of 
the  matters  set  up  in  the  answer,  claiming  that  thev  constituted  no  defence. 
The  judge  so  decided,  and  judgment  accoixlingly.  The  record  did  not  disclose 
any  exception  to  the  decision.  On  appeal  to  the  general  term,  the  Judgment 
was  affirmed.  The  defendant  appealed  to  the  court  of  appeals.  On  motion 
the  appeal  was  dismissed ;  on  the  ground  that  as  no  exception  had  been 
taken,  there  was  no  question  raised  for  review  {Hunt  v.  BloomeT,  supra). 

e.  No  exception  to  a  finding  of  fact  is  necessarv  (Mayor  of  N.  T.  y.  Erben,  24 
How.  358).  An  exception  to  a  finding  mixed  of  law  and  fiict  does  not  raise 
the  question  whether  the  fact  found  is  sustained  by  the  evidence  (The  Beopk 
T.  AtbngTU,  14  Abb.  805}.  Where  the  trial  is  by  the  court,  an  exception  to  the 
final  decision  of  the  Judge,  as  well  upon  the  facts  as  the  law  of  Uie  case,  that 
the  plaintiff  was  entitled  to  recover  *  *  only  raises  the  question  whether, 
upon  the  facts  as  found,  the  law  has  been  properly  decided  (Belknap  y.  Beaiey, 
4  Keman,  148.    See  Rule  36). 

As  to  notice  of  the  Judgment  see  in  note  to  §  832,  post 

d.  The  court  have  the  power  to  allow  exceptions  to  be  filed,  nunc  pro  tune, 
after  the  ten  days  allowed  therefor  have  expired  (Sheldon  v.  Wood,  14  How.  18 ; 
Coe  y.  Coe,  14  Abb.  87 ;  Boj'Ue  v.  MeUen,  id.  228).  But  leave  given  to  make  a 
case,  does  not  extend  the  right  to  take  exceptions  beyond  the  ten  days  (Beach 
y.  Gregory,  3  Abb.  78,  affirming  2  id.  203 ;  see  Sails  v.  Butler,  27  How.  133 ;  and 
the  case  or  exceptions  will  not  usually  be  resettled  so  as  to  allow  exceptions 
to  be  inserted  which  were  not  taken,  within  that  time,  and  especially  not  if  an 
argument  on  the  case  or  exceptions  has  been  had  (Beach  v.  Baymond,  1  Hil- 
ton, 201).  After  the  decision  of  an  appeal  by  the  court  in  banc,  the  unsuc- 
cessful party  cannot  be  allowed,  for  the  purpose  of  an  appeal  to  the  court  of 
appeals,  to  insert  exceptions  not  appearing  in  the  case  upon  which  the  appeal 
to  the  general  term  has  been  decided.    (Id) 

e.  Revleyv  of  Judgment. — ^'-  In  order  to  review  the  Judgment  after  trial  by 
the  court,  a  case  must  always  be  made.  In  settling  this,  the  code  impera- 
tively requires  a  statement  of  the  facts  found  by  the  Judge  and  his  conclusions 
of  law.  The  party  who  prepares  the  case  should  insert  this  statement,  which, 
like  any  other  part  of  the  case,  will  be  subject  to  amendment  by  the  other 
party,  and  settlement  by  the  Judge.  If  it  be  desired  to  review  any  conclusion 
oftBLCi,  the  case  will  contain  the  evidence  bearing  upon  that  conclusion.  It 
will  also  contain  the  exceptions  taken  during  the  trial,  and  those  taken  after 
the  judgment,  to  the  final  conclusions  of  law.  The  case,  if  served  within  the 
ten  days,  will  be  of  itself  a  compliance  with  the  first  clause  of  the  section,  and 
no  other  exceptions  will  be  required  to  satisfy  that  clause.  If  not  served 
within  ten  days,  then  a  formal  exception  must  have  been  made  and  served 
within  that  time,  as  the  authority  for  inserting  it  in  the  case  afterwards  pre- 
pared ;  and  any  exception  which  appears  in  the  case  as  settled,  wHl  be  assnmed 
to  have  been  made  in  due  time"  (aunt  v.  Bloomer,  3  Keman,  341 ;  12  How. 
667 ;  Johnson  v.  WhiOock,  3  Kernan,  344 ;  12  How.  571). 

/.  In  settling  the  case  Uie  facts  found  and  the  conclusions  of  law  must  be 
separately  stated  (id.,  and  see  OUchrist  v.  Stevenson,  7  How.  273). 
See  Appeal  from  judgment  on  report  of  referee,  post. 
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a.  Findings  of  &ct  at  Oeneral  Term. — ^Where  the  court,  at  general  term, 
establlah  findings  of  fact  different  from  the  fkcts  found  by  the  court  or  referee 
who  tried  the  cause,  such  finding  of  facts  should  be  made  part  of  the  record 
{Smith  y.  OrarUy  17  How.  881).  Where  such  a  case  is  sent  back  to  the  general 
term  from  the  court  of  appeals  for  re-settlement,  the  general  term  has  no  power 
to  send  it  to  the  special  term  or  referee  for  re-settlement  and  re-statement  of 
the  facts  found  by  the  judge  or  referee.  The  court  of  appeals  should  be  fur- 
nished with  the  same  facts  as  those  on  which  the  general  term  based  its  judg- 
ment (Id,)  Where  the  &cts  as  found  at  the  general  term  have  not  been 
stated  in  the  record  in  pursuance  of  rule  88,  the  general  term  in  its  discretion 
has  the  right  and  will  allow  such  settlement  upon  terms.    (Id,) 


%  269.  [224.]  (Am'd  1849, 1851.)  Proceedings  upon  judg- 
ment on  issue  of  law. 

On  a  judgment  for  the  plaintiff  upon  an  issae  of  law,  the 
plaintiff  may  proceed  in  the  manner  prescribed  by  the  first 
two  subdivisions  of  dection  two  hundred  and  forty-six,  upon 
the  failure  of  the  defendant  to  answer,  where  the  summons 
was  personally  served.  If  judgment  be  for  the  defendant, 
upon  an  issue  of  law,  and  if  taking  of  an  account  or  the  proof 
of  any  fact  be  necessary  to  enable  the  court  to  complete  the 
judgment,  a  reference  or  assessment  by  jury  may  be  ordered, 
as  in  that  section  provided* 

See  note  to  g  346,  aii<0. 
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Chapter  V. 

Trial  Jyy  Referees. 

BECnon  270.  All  iBsues  referable  by  consent 

271.  When  a  reference  may  be  compulsorilr  ordered. 

272.  Mode  of  trial.    Effect  of  report    Review. 
278.  Referees,  how  chosexL 

§  270.  [225.]    AU  issues  referable  hy  consent. 

AH  or  anj  of  the  issues  in  the  action,  whether  of  fact  or  of 
law,  or  both,  may  be  referred,  upon  the  written  consent  of  tho 
parties. 

§271.  [226.]  (Am'd  1849.)  When  reference  may  be  com- 
piUsorily  ordered. 

Where  the  parties  do  not  consent,  the  court  may  upon  the 
application  of  either,  or  of  its  own  motion,  except  where  the 
invedtigation  will  reqaire  the  decision  of  difficult  questions  of 
law,  direct  a  reference  in  the  following  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  exam- 
ination of  a  long  account  on  either  side  ;  in  which  case,  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue, 
or  to  report  upon  any  specific  question  of  fact  inyolyed 
therein ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

§  272.  [227.]  (Am'd  1851, 1852, 1857,  1859, 1860.)  Mode 
cf  trial.    Effect  of  report.    Remew. 

The  trial  by  referees  shall  be  conducted  in  the  same  manner, 
and  on  similar  notice,  as  a  trial  by  the  court.  They  shall  have 
the  same  power  to  grant  adjournments  and  to  allow  amend- 
ments to  any  pleadings  and  to  the  summons,  as  the  court  upon 
such  trial,  upon  the  same  terras  and  with  the  like  effect.    They 
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fihall  have  the  same  power  to  preserve  order,  and  piiniah  all 
violations  thereof  npon  such  trial,  and  to  compel  the  attend- 
ance of  witnesses  before  them  bj  attachment,  and  to  punish 
them  as  for  a  contempt  for  non-attendance  or  refasal  to  be 
sworn  or  testify,  as  is  possessed  bj  the  court.  They  must  state 
the  facts  found  and  Uie  conclusions  of  law  separately ;  and 
their  decision  must  be  given  and  may  be  excepted  to  and  re- 
viewed in  like  manner,  and  with  like  effect  in  all  respects,  as 
in  cases  of  appeal  under  §  268 ;  and  they  may  in  like  manner 
settle  a  case  or  exceptions.  The  report  of  the  referees  upon 
the  whole  issue  shall  stand  as  the  decision  of  the  court,  and 
judgment  may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court.  When  the  reference 
IS  to  report  the  facts,  the  report  shall  have  the  effect  of  a  special 
veiniict. 

When  the  case  on  appeal  shall  have  been  heard  and  decided 
at  the  General  Term,  upon  the  report  of  the  referee  and  ex- 
ceptions without  a  case  containing  the  evidence,  the  decision 
may  be  reviewed  in  like  manner  on  appeal  to  the  Court  of 
Appeals.  If  the  judgment  be  reversed  at  the  General  Term 
and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have  been 
reversed  on  questions  of  fact,  unless  so  stated  in  the  judgment 
of  reversal ;  and  in  that  case  the  question  whether  the  judg- 
ment should  have  been  reversed  either  upon  questions  of  fact 
or  of  law,  shall  be  open  to  review  in  the  court  of  appeals. 

*  §  273.    [228.]    (Am'd  1849,  1851,  1862,  1863.)    Eef^ree^, 
how  chosen — wJio  may  he  referees — time  for  making  report. 

In  all  cases  of  reference,  the  parties  as  to  whom  issues  are 
formed  in  the  action,  (except  when  the  defendant  is  an  infant 
or  an  absentee,)  may  agree  in  writing  upon  a  person  or  pei*8ons 
not  exceeding  three,  and  a  reference  shall  be  ordered  to  him 
or  them,  and  to  no  other  persons.  And  if  such  parties  do  not 
agree,  the  court  shall  appoint  one  or  more  referees,  not  more 
than  three,  who  shall  be  free  from  exception.  And  no  person 
shall  be  appointed  referee  to  whom  all  parties  in  the  action 
shall  object,  except  in  actions  for  divorce.  And  no  justice  or 
judge  of  any  court  shall  sit  as  referee  in  any  action  pending  in 
the  court  of  which  he  is  judge,  and  not  already  referred.  Un- 
less the  court  shall  otherwise  order,  or  the  parties  otherwise 

*  Amended — See  Appendix, 
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stipulate,  the  referee  or  referees  shall  make  and  deliver  a  report 
within  sixty  days  from  the  time  the  action  shall  be  finally  sab- 
mitted,  and  in  default  thereof,  said  referee  or  referees  shall  not 
be  entitled  to  receive  any  fees,  and  the  action  shall  proceed  as 
if  no  reference  had  been  ordered. 

a.  Referee  defined.-  A  referee  is  **  a  person  to  whom  a  cause  pending  in  a 
court  is  referred  by  the  court,  to  take  testimony,  to  hear  the  parties,  and  re- 
port  thereon  to  the  court,  and  upon  whose  report,  if  confirmed,  Judgment  is 
entered.**  (Burrell'sLaw  Diet,  tit  Referee.)  When  a  specific  question  ia 
referred  to  him,  his  office  resembles  that  of  a  master ;  when  the  whole  issue  is 
referred  to  him,  he  takes  the  place  of  the  court  {Qravei  y.  BUmehard^  3  Code 
Rep.  27 ;  4  How.  808). 

*  h.  Reference  defined. — ^A  reference  is  a  legislative  substitute  for  a  trial  by 
Jury  (12  Johns.  218).  Where  a  rule  of  court  was  entered  by  consent  of  the 
parties,  referring  the  cause  to  three  referees  "  to  hear  and  determine  the  mat- 
ters in  controTcrsy,  on  leg^  and  equitable  principles,"  it  was  held  that  such 
reference  took  the  cause  out  of  court,  was  in  &ct  an  arbitration,  and  that  the 
report  of  the  referees  was  an  award  {Elunt  v.  WTdtTtey^  3  Sand.  4). 

c  Consent  to  refer. — An  attorney  retained  to  defend  an  action  has  an  im- 
plied authority  to  consent  to  a  reference  (SmUh  y.  Trtmp^  18  Law  Jour.  Rep* 
290,  C.  P.).  The  consent  should  be  "  written."  It  may  be  written  by  the 
parties  or  their  attorneys,  or  by  the  clerk  entering  their  consent  in  the  min- 
utes, or  by  the  referees  in  their  minutes,  such  consent  being  made  before 
them  {Leayerofl  y.  Fowler^  7  How.  259).  But  the  necessity  of  a  written  con- 
sent to  refer  may  be  waived,  and  such  waiver  may  be  by  parol,  or  by  the  par- 
ties proceeding  with  the  reference  {Keatar  v.  Ulakr  Flank  Boad  Co.^  7  JELow. 
41 ;  see  note  to  8  Abb.  171). 

d.  By  a  rule  of  the  supreme  court  in  the  first  district,  adopted  November, 
1856,  it  is  ordered  : — ^*'  A  referee  can  in  no  case  be  nominated  by  a  party  un- 
less all  the  parties  agree  upon  a  suitable  person.  No  such  agreement  can  be 
made  where  an  infant  or  an  absentee  is  a  party,  nor  where  a  divorce  is  sought 
by  or  against  a  married  woman.  The  a^ement  when  alleged  must  be  evi- 
,denoed  by  writing  signed  by  the  parties  or  their  attorneys.  No  referee^s 
name  should  be  insert  in  any  proposed  order  unless  accompanied  hy  such 
agreement  If  inserted  otherwise,  the  court  will  not  strike  it  out,  nor  in  any 
manner  act  on  the  proposed  draft  order  **  (18  How.  846). 

6.  In  an  action  referraole  onl^  by  consent,  a  stipulation  was  signed  by  the 
attorneysof  both  parties,  refemng  the  cause  to  Ja,  and  an  order  was  made 
on  defendant's  motion,  and  on  filing  the  stipulation,  referring  it  to  I,— held 
that  the  plaintiff  had  a  right  to  disregard  the  order  entirely,  and  nroceed  as 
if  no  consent  to  any  reference  had  been  given  {Haner  v.  Bliss,  7  Btow.  246). 

/.  Reference  by  compulsion— In  what  cases. — §  271,  subd.  1.  The  re- 
vised statutes  provided  that  whenever  a  cause  should  be  at  issue,  and  it 
should  appear  that  the  trial  of  the  same  would  require  the  examination  of  a 
long  account  on  either  side,  the  court  might,  on  the  application  of  either  party 
or  without  such  application,  order  such  cause  to  be  referred  to  three  impar 
tial  and  competent  persons  (2  R  S.  884,  g  89).  Under  this  provision,  it  was 
held,  that  a  reference  was  strictly  proper  only  in  the  cases  of  accounts  exist- 
ing between  the  parties ;  and  that  where  there  was  no  account,  in  the  ordin- 
ary acceptation  of  the  term,  the  cause  could  not  be  referred,  although  there 
might  be  many  items  of  damage  (6  Hill,  873\.  It  was  always  regarded  as  a  pro- 
oeSUng  applicable  only^o  what  were  formerly  known  as  actions  of  assumpsit,  or 
debt  on  simple  contract,  although  it  was  held,  possible  that  a  reference  might  be 
ordered  in  wliat  was  formerly  Known  as  an  action  of  covenant  (19  Wend.  108 ; 
9  id,  480  ;  6  id.  503).  An  action  upon  a  policy  of  insurance  against  fire  was 
allowed  to  be  referred,  where  the  controversy  between  tiie  parties  related 
solely  to  items  of  injuiy,  and  the  amount  of  loss  sustained  by  the  assured 
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(1  Hall,  600).  Bat  a  reference  was  refuBed  in  sach  an  action,  where  the  de- 
fence charged  a  fraud  on  the  part  of  the  inaured  (Levy  ▼.  Brooklyn  Fire  Ins. 
Ch.,  25  Wend.  687 ;  Freeman  y.  AUaniie  MtU.  Im,  Co,,  18  Abb.  124 ;  but  see 
contra,  Lewie  y.  Irving  Fire  Ins,  Co,,  16  Abb.  80$,  note),  and  where  an  action  was 
brought  to  recoyer  back  money  alleged  to  haye  been  fraudulently  charged  in  an 
account  between  the  parties,  the  issues  inyolyinff  a  long  account  a  reference  was 
ordered  {Sheldon  y.  Wood,  1  Ck)de  Rep.  N.  S.  118 ;  3  Sand.  780).  And  the  fBci  that  an 
order  of  arrest  has  been  obtamed  in  the  action  will  not  preyent  the  court  or- 
dering  a  reference  {Atoeha  y.  Oarda,  16  Abb.  808).  Nor  would  eyery  matter 
of  account  be  allowed  to  be  referred,  as  where  there  there  but  four  items  of 
account  (10  Wend.  677 ;  and  see  Harrie  r.  Mead,  16  Abb.  257  and  infra).  Ac- 
tions of  tort  were  not  referable  (19  Wend  108).  The  class  of  actions  in  which 
the  court  can  order  the  whole  action  to  be  tried  by  the  referee,  without  the 
consent  of  either  party,  is  enlarged  by  .the  code,  but  the  iact  which  warrants 
the  exercise  of  the  power  is  the  same  now  as  when  the  revised  statutes  alone 
^ve  the  authority  to  refer  {McGuUough  y.  Brodie,  13  How.  346 ;  6  Duer.  659  ;• 
Cameron  y.  Freeman,  10  Aob.  832 ;  18  How.  810).  In  an  action  against  a 
sheriff  for  a  false  return  and  for  not  satisfying  an  execution  out  of  the  prop- 
erty in  his  hands  under  an  attachment,  un  order  to  refer  was  denied  because 
the  action  sounded  in  tort  and  did  not  require  the  examination  of  an  account 
in  the  ordinary  acceptation  of  the  term  aceawni  {Deuoey  y.  Fidd,  18  How.  438). 
a.  An  action  based  on  carelessness  or  negligence  cannot  be  referred,  al- 
though it  may  become  necessary,  in  the  course  of  the  trial,  to  examine  into 
a  large  number  of  items  constituting  the  plaintiff's  claim  for  damgcs  (M^ Mas- 
ter y.  Booth,  3  Code  Rep.  Ill  ;  4  How.  427).  The  action  was  for  an  injury  to 
the  property  of  the  plaintiff,  by  reason  of  the  alleged  negligence  of  the  defen- 
dants seryant,  and  the  pluntiff,  upon  an  affldayit  that  the  fiial  would  involve 
a  long  account,  moved  for  a  reference.    The  motion  was  denied.  {Id.) 

h.  Although  in  an  action  for  an  account  between  partners,  the  question  of 
partnership  or  no  partnership  when  in  issue,  is  a  proper  one  to  be  decided 
by  a  jury,  yet  where  it  is  so  connected  with  the  accoimts  of  the  firm  that  a 
full  statement  of  the  accounts  will  require  an  examination,  there  the  cause 
should  be  referred  {MiUe  v.  Thureby,  11  How.  113 ;  and  see  Palmer  v.  Palmer, 
18  id.  863 ;  Jaekeon  v.  De  Forest,  14  id,  81  ;  see  however  Cameron  v.  Freeman^ 
18  How.  310 ;  Graham  v.  CMding,  7  How.  260). 

e.  A  reference  can  only  be  compelled  where  the  court  can  see  from  the 
pleadines  and  proceedings  that  the  trial  must  necessarily  Involve  the  examin- 
ation of  a  long  account  on  either  side  {Keeler  v.  Poxiglikeepsie  Plank  Road  Go,, 
10  How.  11 ;  marp  v.  Mayor  of  N.  7.,  18  How.  213 ;  Camaron  v.  Freeman,  18 
How.  310 ;  10  Abb.  332 ;  Kennedy  v.  SMUon,  9  Abb.  157,  note ;  1  Hilton,  648). 
It  is  not  enough  that  the  examination  of  such  an  account  may  become  im- 
portant collaterally,  for  the  purpose  of  establishing  some  other  issue,  (id.) 

d.  An  action  to  recover  compensation  for  endorsing  notes  for  defendant's 
accommodation,  is  properly  referable,  as  requiring  the  examination  of  a  long 
account,the  case  not  involvmg  any  difficult  question  of  law  {Masterton  v.  HoweU, 
10  Abb.  118). 

e.  One  biU  of  goods,  containing  fifty  items,  delivered  at  one  time,  is  in  fact, 
but  one  item  (-Sirt/T  V.  Wells,  2  How.  79;  Miller  y.  Hooker,  id.  171;  StetcartT, 
ElweU,  3  Code  R  119 ;  Harris  v.  Mead,  16  Abb.  257}.  Where  the  alleged  long 
account  consisted  of  the  examination  of  items  oi  damage  sustained  by  the 
plaintiff  by  reason  of  the  &lse  representations  of  the  defendants,  which  in- 
duced the  plaintiff  to  make  certain  outlays  for  establishing  a  soap  factory, 
the  motion  was  denied  {McCuOough  v.  Brodie,  13  How.  846 ;  6  Duer,  659). 

/.  Where  a  cause  involves  the  examination  of  a  long  account,  it  is  no  suffi- 
cient objection  to  granting  a  motion  for  a  reference  that  the  cause  has  once 
been  tried  by  a  jury  {Brown  y.  Bradshaw,  8  How.  176 ;  1  Duer,  635).  Where 
the  necessity  of  examining  a  long  account  depends  upon  the  decision  of 
another  issue  in  the  action,  as  whether  a  partnenhip  existed  a  reference  will 
not  \ye  ordered  until  that  issue  has  been  first  tried  {Graham  v.  Golding,  7 
How.  260).    But  where  the  question  whether  there  was  a  partnership  or  not 
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conld  only  be  answered  by  first  going  into  the  aoconnts,— the  plaintiff  being 
entitled  to  be  a  partner  on  his  bringing  into  the  business  a  certain  amount  of 
capital,  and  he  insisted  that  he  had  done  so,  and  that  the  books  show  it, — 
there  the  reference  was  ordered  {lb. ;  see  8mUh  y.  Dodd^  3  £.  D.  Smith,  848 ; 
Cameron  y.  Freeman^  18  How.  8l0). 

a.  Cases  within  Sabd.  2  of  ^  271. — ^It  seems  there  may  be  a  reference  of 
any  specific  question  in  any  action  where  the  taking  of  a  long  account  is  neces- 
sary {Botoman  y.  Sheldon^  i  Duer,  607).  Thus  in  an  action  by  an  attorney  to 
recoyer  compensation  for  seryices,  there  was  on  plaintiff's  motion  a  reference 
to  acHust  the  bills  of  costs  sued  upon.  (Id.)  A  reference  will  not  be  com- 
pelled in  such  a  case  (see  Fbx  y.  Fhx,  24  How.  409).  And  where  on  a  cause 
being  submitted  to  the  court,  it  appears  that  the  plaintiff  is  entitled  to  haye 
an  account  taken,  but  tliere  are  Questions  of  fact  material  to  the  taking  of  the 
final  account  that  must  be  settlea  by  testimony,  the  cause  will  be  referred  to 
a  referee,  to  find  the  fiicts  upon  the  issues,  and  upon  such  finding  to  state  the 
account  between  the  parties  ( Van  Zant  y.  CM,  10  How.  348).  A  reference  was 
ordered  at  general  term  after  a  yerdict  subject  to  the  opinion  of  the  court  to 
ascertain  the  amount  of  damages  in  an  action  on  a  policy  of  insurance  ( Wood- 
ruff y  Commercial  MtU.  Ins,  Co.^  2  Hilton,  130 ;  and  see  jShlen  y.  Butger  Fire 
Ins.  Co.,  6  Abb.  68). 

b.  Where  at  the  trial  after  certain  eyidence  was  g^yen  it  was  stated  by  the 
plaintiff *s  counsel  that  the  plaintiff's  account  amounted  to  between  $500  and 
|600,  but  no  proof  was  ^iyen,  the  court  ordered  Judgment  for  the  plaintiff  for 
$750  subject  to  the  opinion  of  the  general  term,  and  in  case  the  general  term 
sustained  the  plaintifrs  right  of  action,  then  a  reference  was  ordered  to  ascertain 
their  damages,  held  that  the  course  pursued  at  the  trial  was  irregular.  That 
a  cause  cannot  be  tried  before  a  jury  in  part  and  partly  before  a  referee  after- 
wards to  be  appointed.  In  a  case  where  the  propriety  of  a  reference  is  dis- 
closed on  the  trial  the  cause  may  properly  be  wiUidrawn  from  the  Juiy,  but 
should  be  so  altogether  (Buchanan  y.  Cheesebrough,  6  Duer,  238). 

6.  Cases  within  Snbd.  3  of  §  271. — ^This  subdiyision  is  intended  to  pro- 
yide  for  references  in  cases  where  questions  of  fact  should  arise,  upon  colla- 
teral matters  in  the  cause,  in  any  any  stage  of  it,  and  not  to  those  questions  or 
issues  of  fiict  which  are  made  b^  the  pleadings.  *  *  As,  for  instance, 
whether  an  injunction  has  been  yiolated,  or  the  party  is  in  contempt,  for  any 
cause  alleged,  the  numerous  questions  which  arise  on  motion,  and  m  relation 
to  the  execution  of  the  orders,  decrees,  and  process  of  the  court,  and  also  upon 
petitions  daring  the  progress  of  a  cause  {Fk^  y.  Munger,  3  Barb.  0 ;  2  Code 
K  17).  A  reference  was  ordered  on  a  motion  to  discharge  from  arrest  {Barron 
y.  Sandford,  14  How.  443 ;  6  Abb.  320,  note  ;  SteUe  y.  P^mer,  7  Abb.  181).  On 
a  motion  to  satisfy  a  judgment  {Meyer  y.  Lent,  7  Abb.  225 ;  16  Barb.  589 ;  Pen- 
dleton y.  Weed,  17  K".  Y.  72),  or  to  cancel  a  judgment  entered  on  confession  {Dwight 
y.  8t,  John,  25  N.  T.  203).  On  a  motion  against  an  attorney  for  not  paying 
moneys  collected  {Barber  y.  Case,  12  How.  351).  On  a  motion  to  enter  a  docket 
secured  on  appeal  {Munn  y.  Ba^mum,  2  Abb.  411) ;  and  on  a  motion  to  set 
aside  a  judgment  against  a  lunatic  {DemeU  y.  Leonard,  19  How.  140). 

(2.  It  is  the  duty  of  a  referee  appointed  to  take  eyidence,  to  take  all  that  is  of- 
fered and  leaye  it  to  the  court  on  the  hearing  of  the  matter,  to  determine  what 
is  or  *'.  not  competent  {Scott  y.  WHUams,  23  How.  398 ;  14  Abb.  70). 

e.  Where  there  has  been  a  reference  under  this  subdiyision,  eyery  question 
depending  not  on  the  facts  found,  but  on  error  in  the  proceedings  on  the  tnal 
or  in  the  determination  of  the  facts,  must  be  raised  by  exception,  and  there 
can  be  no  reyiew  in  the  court  of  appeals  of  the  correctness  of  the  determina- 
tion of  the  &cts  {MarshaU  y.  Bmith,  20  N.  T.  251). 

Reference  in  special  pvoooedinga : 

/.  In  a  proceeding  under  the  act  to  fiidlitate  the  dosing  np  of  inaolyent 
and  dissolyed  mutual  insurance  companies  {Sands  y.  TUBinghast,  24  How* 
435). 

g.  To  settle  daims  agahist  execaton  {Ooe  y.  Ooe^  87  Barb.  282^ 
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a.  To  detennine  appeals  from  Comminionen  of  HlghwayB  (The  PeotXa  v. 
AJbrigM,  14  Abb.  805 ;  Ths  PwpU  v.  Van  AUtyne,  82  Barb.  181). 

&  To  take  an  account  or  on  dissolution  of  Joint  stock  company  (see  SSst^um 
▼.  Clark,  22  Barb.  819). 

c.  Equity  causM. — On  the  practice  of  referring  causes  equitable  in  their 
nature,  (see  iWmewff  V.  Thomas;  1  Khh.  70;  McMahon  ▼.  AUen,  10  How.  884; 

Draper  v.  i)ay,  11  How.  439 ;  Steveiuon  Y-BuxUm^  15  Abb.  352). 

d.  Order  for  reference  neceBsary.— A  reference  cannot  be  had  without  an 
order  of  the  court ;  and  although  the  parties  may  agree  upon  a  suitable  per- 
son to  act  as  referee,  the  court  must  be  satisfied  ttiat  the  selection  made  is  a 
proper  one,  A  referee  who  proceeds  in  a  cause  by  virtue  of  an  appointment  by 
stipulation  of  the  parties  merely,  acts  without  authority  {LikhfiSd  y.  Bunoeu^ 
6  How.  841).  But  where  on  a  written  stipulation  to  refer  to  a  referee  named, 
upon  which  no  order  was  entered,  the  cause  was  tried  before  such  referee, 
referee,  a  report  was  made,  and  judgment  entered  thereon,  it  was  held  that 
neither  party  could  attack  the  judgment  for  defects  in  the  appointment  of  the 
referee  CWhalen  v.  8upen>.  of  Albany,  6  How.  278 ;  and  LuddinffUm  t.  Tc^,  10 
Barb.  448 ;  8  Abb.  168).  [An  order  on  the  stipulation  might  in  such  a  case  be 
entered  nunopro  tune.] 

e.  At  ^7hat  stage  of  tfa6  cause  order  for  reference  to  be  applied  for. — 

The  order  for  reference  cannot  be  applied  for  until  after  issue  (3  Cow.  839), 
nor  until  the  cause  is  ready  for  trial  as  to  all  the  defendants  (Hiawkine  y.  Awry, 
32  Barb.  551).  Issue  is  joined  immediately  on  the  service  of  an  answer  not 
constituting  a  counter-claim,  or  on  the  service  of  a  reply  to  a  counter-claim. 
The  making  the  motion  need  not  be  delayed  to  ascertain  if  either  party  intends 
to  amend  (Otuson  y.  WTialon,  1  Code  Rep.,  N.  S.  27 ;  Enosy,  Th&mas,  2  Code 
Rep.,  128).  But  it  should  be  made  before  notice  of  trial,  or  the  moving  party 
may  be  subjebted  to  costs  of  his  opponent  in  preparing  for  trial  (5  Cow.  269). 

/.  The  neglect  of  the  parties  to  move  for  a  refei^nce  does  not  deprive  the 
court  of  the  power  to  omer  a  reference  {Ghureh  y.  Freeman,  16  How.  297 ; 
OBrun  y.  Bowee,  4  Boew.  661). 

g.  Motion  for  order  of  reference,  Papers  on. — Where  parties  do  not  con- 
sent, the  reference  is  to  be  obtained  by  motion  at  special  term.  The  motion 
is  non-enumerated.  (Rule  4Q\  It  must  be  founded  on  affidavit.  The  affida- 
vit need  not  state  the  place  or  trial  named  in  the  complaint  (2  Cow.  448 ;  7  ib, 
478).  But  must  state  that  issue  has  been  joined  (2  Cow.  34) ;  and  that  the  trial 
of  the  action  will  require  the  examination  of  a  long  account,  and  not  involve 
the  examination  of  difficult  questions  of  law ;  or  that  the  reference  is  neces* 
sary  to  carr^  a  judgment  or  order  into  effect.  The  affidavit  must  be  made  by 
the  party  himself,  and  not  by  the  attorney,  unless  a  sufficient  excuse  for  the 
omission  is  shown  {Mesick  v.  Smith,  2  How.  7 ;  Bote  v.  Beecher,  ib.  167 ;  LiUle  v. 
BiffeUne,  ih.  164;  CoUon  v.  McCvJJUmgh,  ib.  165;  4  Hill,  548).  The  affidavit 
need  not  state  that  the  investigation  will  not  require  the  decision  of  difficult 
questions  of  law ;  that  will  be  presumed,  unless  and  until  it  is  made  to  appear 
otherwise  by  the  opposing  affidavits  (Barber  y.  OromwXL,  10  How.  851).  The 
movins^  papers  should  name  the  person  or  persons  proposed  as  referee  or  re- 
ferees (1  Caines*  R  7, 149).  It  is  usual  to  name  three,  out  the  court  may  ap- 
point one  or  more  refees,  not  exceeding  three.  On  a  motion  to  refer  to  "  A. 
B.,"  naming  only  one  referee,  it  was  held  that  the  motion  should  have  been  to 
refer  to  three  persons,  naming  them  in  the  notice,  and  the  notice  was  denied 
{flott  v.  Ovam,  7  Hill,  155). 

h.  Cross-motions  for  an  order  for  reference.  Joint  referenoa — Where 
both  parties  move  for  a  reference,  the  motion  of  the  party  giving  notice  is  en- 
titled to  a  preference  (1  Wend.  15).  And  in  crosfr-actions,  where  cross-appli- 
cations are  made  for  a  reference,  a  joint  reference  will  be  ordered,  and  the 
referees  authorized  to  hold  their  meetings  so  as  to  acconmiodate  both  parties 
(4  Wend.  198). 

i  Opposing  motion  for  order  of  referenoa — ^In  opposition  to  the  motion, 
it  may  be  shown,  by  affidavit,  that  difficult  questionB  of  law  will  arise  (2  Johns. 
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Cas.  403;  2  Games'  R  251 ;  2  Johns.  874),  as  the  party  is  advised  by  coun- 
sel, and  verily  believes  (1  Gaines*  R  149).  And  if  it  clearly  appear,  that  diffi- 
cult questions  of  lavr  will  arise,  the  motion  will  be  denied  (1  How.  168).  But 
it  is  not  enough  to  state,  generallv,  that  questions  of  law  will  arise ;  it  must 
be  made  to  appear  to  the  court  what  the  points  of  law  are,  so  that  it  can  judge 
whether  thev  are  material  and  difficult,  and  will  necessarily  arise.  And  the 
court  must  be  satisfied  that  they  will  be  questions  of  real  difficulty  (5  Gow. 
423),  otherwise  the  motion  will  be  granted  (Dewey  v.  Fidd,  18  How.  480).  If 
the  cause  is  not  in  readiness  for  trialas  to  all  the  defendants  it  is  not  referable, 
and  the  objection  should  be  taken  on  the  motion  to  refer,  it  cannot  be  taken 
afterwards  (Hawkins  v.  Avery,  82  Barb.  551). 

a.  It  is  no  sufficient  objection  to  an  order  of  reference,  that  the  case  has 
been  tried  by  a  jury  (Brown  v.  Bradehaw,  8  How.  176 ;  1  Duer,  635). 

b.  No  appeal  from  order  for  reference. — In  an  action  in  which  the  court 
has  power  to  order  a  reference,  no  appeal  lies  from  an  order  ordering  a  refer- 
ence (Gray  v.  Fox,  1  Gode  Rep.  N.  a  384 ;  UbedeU  v.  Root,  3  Abb.  142 ;  1  Hilton, 
178 ;  Bryan  v.  Brennon,  7  How.  859 ;  Smith  v.  Bodd,  8  E.  D.  Smith,  348 ; 
Kennedy  v  ShiUon,  9  Abb.  157  note ;  1  Hilton,  546 ;  The  People  v.  Haws,  12 
Abb.  204 ;  Bean  v.  Empire  State  Nut.  Ins.  Co.,  9  How.  69 ;  see,  however, 
Cfram  v.  Bradford,  4  Abb.  201 ;  WhUaker  v.  Besfosse,  7  Bosw.  678 ;  Harris 
T.  Mead,  16  Abb.  257).  And  in  no  case  can  a  jmrty  appeal  from  the 
order  after  proceeding  to  trial  under  it  ( UbsdeU  v.  Root,  supra). 

e.  Amendment  after  an  order  for  reference,  effect  of. — Where,  after 
an  order  made  to  refer,  the  defendant  obtained  leave  to  amend  by  setting  up 
a  counter-claim,  Harris,  J.,  on  making  an  order  allowing  the  amendment,  ob- 
served, "  It  would  have  been  proper  had  either  party  desired  it,  to  vacate  the 
order  of  reference"  (Beardsley  v.  Stover,  7  How.  295 ).  See  Changinjg  referee,  infra. 

d.  Divorce  oases. — ^Where  in  an  action  for  a  divorce  there  was  a  written 
stipulation  to  waive  a  jury  trial,  and  consenting  to  a  trial  by  a  referee,  and  an 
order  of  reference  reciting  the  filing  of  such  stipulation  had  been  entered  re- 
ferring it  to  a  referee  to  take  the  evidence  and  report  same  to  the  court. 
The  parties  both  appeared  before  the  referee— a  motion  to  confirm  the  re- 
feree's report  was  denied  on  the  ^ound  that  the  the  cause  had  been  irre^larly 
referred :  the  reference  should  nave  been  of  the  issues  (DiddeU  v.  Bidddl,  3 
Abb.  167). 

e.  Reference  to  take  an  aocotmt — ^Where  a  reference  is  made  to  a  re- 
feree simply  to  take  and  state  an  account,  he  is  a  mere  substitute  for  a  matser 
in  chancery,  and  must  conform  to  that  practice,  as  the  supreme  court  has  not 
made  any  rules  in  respect  to  the  taking  and  stating  of  accounts  in  equity 
cases  (Palmer  v.  Palmsr,  18  How.  863 ;  Ketehum  v.  Clark,  22  Barb.  819 ;  see  7 
Abb.  70).  The  decision  of  the  referee,  when  confirmed  by  the  courts  is  res 
a^udicaia  (Bemarest  v.  Baw,  11  Abb.  9). 

/.  TVho  will  be  named  as  referees.  Referees  to  be  residents  of  the 
county.— If  no  objection  is  made  to  the  referees  named  in  the  notice  (where  there 
are  three),  they,  or  one  or  two  of  them,  will  be  appointed.  But  if  the  parties  dis- 
agree, probably  each  party  will  be  allowed  to  name  one,  and  tbe  court  will 
name  a  third.  The  referees  should,  in  all  cases,  be  taken  fh)m  the  county 
named  in  the  complaint  as  the  place  of  trial  (11  Johns.  406 ;  7  Wend.  488). 

g.  Changing  referea — The  reversal  of  a  judgment  on  a  report  of  a  a  re- 
feree, on  a  question  of  law,  is  no  ground  for  sending  the  case  to  a  new  referee ; 
otherwise  if  the  reversal  be  on  a  question  of  fact  (BiUings  v.  Vanderbrek,  15 
How.  295;  6  Abb.  218;  Sehermerhomy.  Van  Alen,  18  How.  82).  Where, 
pending  a  reference,  the  court  allowed  an  amendment,  it  ordered  the  hearing 
to  contmue  before  the  same  referee,  and  that  the  testimony  taken  might  apply 
to  the  amended  pleadings  (Turner  v.  HiUerUne,  14  How.  281 ;  see  Bearddey  v. 
Stover,  7  How.  295 ;  and  see  Brittingham  v.  Stevens,  1  Hall,  879).  In  Perry  v. 
Moore  (2  E.  D.  Smith,  82),  the  court  set  aside  the  report,  with  a  direction  to 
the  referee  to  take  further  testimony  and  report  specially.  The  referee  being 
unimpeached,  the  court  would  not  remove  him,  on  the  defendant's  motion, 
for  the  reason  that  he  and  tlie  plaintiffs  attorney  were  occupants  of  the  same 
office ;  this  ground  of  objection  having  been  known  to  the  defendant  when  he 
consented  to  the  appointment 
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a.  Where  after  a  trial  before  a  referee  a  new  trial  la  ordered,  it  is  not  usual 
to  send  the  case  back  to  the  same  referee.  The  general  practice  is  to  vacate 
the  order  of  reference,  and  either  refer  the  cause  to  a  new  referee  or  retain  it 
in  court  (Sharp  t.  Maifor  of  N.  T,^  81  Barb.  679 ;  and  see  Murphy  v.  Winchetier^ 
85  Barb,  on  page  620).  But  whether  or  not  the  cause  shall  be  sent  baclc  to 
the  same  referee  is  in  the  discretion  of  the  court,  and  the  decision  on  this 
point  is  not  reviewable  (id,).  If  the  cause  is  one  referable  only  by  consent, 
the  court  cannot  send  it  to  a  new  referee  unless  by  consent  (id). 

&  On  reversing  a  Judgment  on  a  trial  before  a  referee  the  superior  court  of 
New  York  always  vacate  the  order  of  reference. — [Ed.l 

e.  Death  of  referee. — On  the  death  pending  a  reference  of  two  out  of 
three  referees,  it  is  a  matter  of  course  to  vacate  Uie  order  of  reference  {Emmet 
V.  Bawen,  28  How.  800). 

d.  XUfect  of  order  of  referenoa — ^The  order  does  not  Involve  thd  merits. 
It  merely  determines  the  mods  of  trial  (Bryan  v.  Brennon^  7  How.  859).  It 
does  not  preclude  the  defendant  from  objecting  at  the  hearing;  that  the  com- 
plaint does  not  state  &cts  sufficient  to  constitute  a  cause  of  action.  (lb.)  The 
action  and  the  parties  remain  in  court  for  every  purpose  except  the  trial,  not- 
withstanding the  order  of  reference  (Holmes  v.  Stocum^  6  id.  218;  1  Code  Rep. 
N.  S.  880 ;  MatthetM  v.  J<meB,  1  E.  D.  Smith,  429). 

e.  "Waiver  of  irregularly  in  the  appotntuent  of  referee. — All  irregular- 
ities in  the  appointment  of  a  referee  are  waived  by  proceeding  on  the  refer- 
ence without  objection  (Oombs  v.  Wyckoff^  1  CaL  R  147 ;  BeiwuU  v.  Harris, 
1  Code  Rep.  125 ;  see  cases  collected,  note  to  8  Abb.  171) ;  except  that  if  the 
court  has  no  Jurisdiction  that  cannot  be  waived  (Oareie  v.  Sheldon^  8  Barb. 
282).  After  waiver  of  an  irre^larity  in  the  order  appointing  tlie  referee,  by 
proceeding  on  the  reference  without  objection,  no  appeal  can  be  taken  from 
the  order  TUbsdeU  v.  Boat,  8  Abb.  142 ;  1  Hilton,  178 ;  Ok^in  v.  Farmer^s  A  tit- 
izerCs  Batuc.  25  N.  Y.  296) ;  nor  Will  a  motion  to  change  the  referee  for  any 
cause  existing  at  the  time  of  the  making  the  order  be  entertained  (BiUings  v. 
Vander^ek,  15  How.  295 ;  6  Abb.  218). 

/.  Conatruotion  of  order  of  reference.— Where  an  order  Is  made  referring 
the  cause,  without  any  limitation,  all  the  issues,  whether  of  law  or  fact,  are 
necessarily  embraced  in  the  reference,  and  the  referees  have  power  to  report 
upon  the  whole  issue  (Beriouil  v.  Harris,  1  Code  Rep.  125 ;  Graves  v.  Blan- 
ehard,  8  ib.  25 ;  4  How.  808). 

g.  Servioe  of  order  for  referenoe..-— A  certified  copy  of  the  order  should 
be  served  on  the  referee,  and  a  copy  on  the  opposite  attorney,  although  it  has 
been  heid  that  service  on  the  opposite  attorney  is  unnecessary  (1  Ilow.  193). 
The  order  is  the  referee^s  authoritv  to  act,  and  he  should  not  proceed  until 
satisfied  that  the  order  has  been  duly  entered  (Bonner  v.  McP/iail,  81  Barb. 
100). 

h.  Time  and  place  of  meeting  of  refereea— The  referees,  after  notice  of 
their  appointment,  by  service  of  a  certified  copy  of  the  order  appointing 
them,  should,  without  delay,  appoint  a  time  and  place  for  the  hearing  (2  R  S. 
884,  §  48).  The  place  of  meetiuff  need  not  be  hi  the  county  named  in  the 
complaint  as  the  place  of  trial  (2  Johns.  188 ;  Wheeler  v.  Maitland,  12  How.  85). 
The  appointment  of  the  time  and  place  of  hearing  may  be  by  parol  (Stevens  v. 
Strang,  8  id.  889).  If  the  attorney  of  a  party  receives  notice  of  trial  before  a 
referee,  he  is  bound  to  attend  to  it,  and  attend  at  the  time  and  place  of  hear- 
ing mentioned  in  the  notice.  Mistaken  intelligence  received  from  the  referee 
as  to  the  time  of  hearing,  may  furnish  a  good  eround  for  adjourning  the  hear- 
ing, but  not  for  neglectmg  to  attend  (Sage  v.  Masher,  17  How.  867). 

f.  The  better  practice  is  for  the  referee  to  appoint  in  writing  a  time  and 
place  for  the  trial,  a  copy  of  which  appointment  should  be  served  with  or  be- 
fore the  notice  of  trial.    (Id) 

j.  A  referee  appointed  by  the  city  court  of  Brooklyn  has  no  power  to  try 
the  action  in  the  city  of  New  York  (Bonner  v.  McPhaU,  81  Barb.  107). 

^  It  is  no  objection  to  proceeding  on  the  reference,  that  parties  who  are 
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necessary  parties  defendant,  haye  not  been  served  with  process  {Hawkins  y. 
Avery,  32  fiarb.  551). 

a.  Witaeases—compelling  attendance  o^  &c. — ^Witnesses  may  be  com- 
pelled to  attend  before  such  referees,  by  subpoenas  issuing  out  of  the  court  in 
which  such  cause  is  pending,  in  the  same  manner  and  with  like  effect  as  in 
cases  of  trials  in  such  court  (2  R.  S.  384,  |  45),  and  referees  may  compel  the 
attendance  of  witnesses  by  attachment  ana  punish  them  as  for  a  contempt  for 
non-attendance,  or  refusing  to  be  sworn  or  testify.  (Code,  §  272).  Senme,  a 
habeas  corpus  ad  test  may  issue  to  procure  the  attendance  as  a  witness  before 
referees,  of  a  person  who  is  in  prison  (2  R  8.  559 ;  Martden  v.  Ooerbury^  86 
Eng.  Law  and  £q.  R  276). 

h.  Referee  to  be  siwom  before  proceeding.  —  Before  proceeding  to 
to  hear  any  testimony  in  the  cause,  the  referees  shall  be  severally  sworn 
faithfully  and  fairly  to  hear  and  examine  the  cause,  and  to  make  just 
and  true  report  according  to  the  best  of  their  understanding ;  which  oath  may 
be  administered  by  any  person  authorized  to  take  affidavits,  to  be  read  in  the 
court  in  wliich  the  suit  is  pending,  or  by  any  justice  of  the  peace  (2  K.  8.  384, 
§  44).  If  the  referees  aie  not  sworn,  the  parties  by  proceeding  in  the  reference 
without  objection  waive  the  irregularity  (Keator  v.  Ulster  Plank  Road  Go.  7 
How.  41).  It  seems  that  it  is  not  necessary  it  should  appear  by  the  record  that 
the  referees  were  sworn  {fieed  v.  Talfordy  10  Verm.  509 ;  Putnam  v.  DuUon,  8 
ib.  896). 

e.  Notice  of  Trial — The  notice  of  hearing  before  a  referee  should  be 
the  same  as  on  a  trial  by  jury  or  by  the  court,  but  the  notice  may  be  waived 
by  the  parties  proceeding  without  objection  (Wetter  v.  8c?dieper,  7  Abb.  92). 

d  Adjournment. — To  adjourn,  all  the  referees  must  meet  (7  Wend.  534 ; 
22  ib.  637) ;  they  may  require  the  payment  of  costs  as  a  condition  to  the  post- 
I>onement  (§  314).  If  the  party  obtaining  the  adjournment  refuse  to  pay  the 
costs,  the  court  will  not  award  a  precept  against  him,  nor  compel  payment  (5 
Hill,  876)  And  it  seems  that  the  only  remedy  of  the  opposite  party  in  tliis 
case  is  to  proceed  at  once  to  a  hearing.  (A.)  The  referees,  however,  may 
require  the  party  applying  for  the  ac^ournment  to  stipulate  in  writing  that  in 
de&ult  of  payment,  the  collection  of  the  costs  may  be  enforced  by  an  order  in 
the  cause.  (Id.)  The  court  will  not  entertain  a  motion  to  postpone  a  trial 
before  referees  on  the  ground  of  the  absence  of  a  witness ;  the  referees  must 
decide  on  the  question ;  if  they  commit  any  error,  the  court  will  correct  it  on 
motion  to  set  aside  the  report  (Langley  v.  Hickmany  1  Sand.  681). 

e.  The  fact  that,  on  a  trial  before  a  referee,  adjournments  were  not  formally 
made  from  one  hearing  to  the  other  does  not  render  the  proceedings  irregular, 
if  both  parties  gave  all  the  testimony  they  desired,  and  submittea  the  cause 
on  such  testimony  (Acces.  Transit  Co.  v.  Garrison^  9  Abb.  141 ;  18  How.  1). 

f.  Trial — All  the  referees  must  meet  together  and  hear  all  the  proo&  and. 
allegations  of  the  parties  (2  R  8.  384,  §  46).  The  trial  is  to  be  conducted  in  the 
same  manner  as  a  trial  by  the  court  (^  272).  And  a  referee  has  power  to  pre- 
serve order  on  the  trial  and  punish  any  violation  thereof  (Re  Seeky  and  Jobson^. 
6  Abb.  217  note).  The  authority  of  a  referee  over  the  interlocutory  questions 
presented  in  the  progress  of  the  trial,  cease  with  his  decision  of  thera,  or  at 
least,  with  the  trial  itself  (AOan  v.  Way,  3  Code  R  243).  The  plaintiff  may 
submit  to  a  nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his 
complaint  be  dismissed,  at  any  time  before  the  cause  has  been  finally  submitted. 
to  the  referees  for  their  decision.  In  which  case,  the  referees  report  according, 
to  the  fact,  and  judgment  me^y  thereupon  be  perfected  by  the  defendant  (Rule 
32).  If  after  being  duly  notified  b^  the  plaintiff,  the  defendant  neglect  to 
appear,  the  referee  may  proceed  with  the  hearing  in  his  absence  (11  Johns* 
402 ;  Stephens  v.  Strong,  8  How.  339). 

g.  'Witnesses,  swearing,  examination  o£  credibility  of,  &o. — Any  one 
of  the  referees  may  administer  the  necessary  oath  to  the  witnesses  produced, 
before  them  for  examination  (2  R  8.  384,  §  46).  On  the  hearing  the  same 
rules  of  evidence  are  to  be  observed  as  on  a  trial  before  a  jury  (6  Cow.  364) ;. 
Ihe  court  may  require  referees  to  report  their  decision  in  admitting  or  reject- 
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ing  any  witness,  in  allowing  or  oyeiraling  any  qncstion  to  a  witness  or  tlie 
answer  thereto  (d  R  S.  384,  §  47).  The  credibility  of  a  witness  is  a  question 
solely  for  the  referees  {Leach  y.  Kdaey^  7  Barfo.  460).  An  objection  to  ^e  com- 
petency of  a  witness  not  talcen  on  the  trial  is  waiyed.    (ioL) 

a.  SembUy  one  of  three  referees  before  whom  a  cause  Is  tried  cannot  be  exam- 
ined as  a  witness  on  such  trial  (Mar9e  y.  Aforae,  1  Code  Rep.  K.  S.  374 ;  11 
Barb.  510).    See  Kelyngs  R  12 ;  see  anie^  p.  79. 

b.  The  order  of  admittii^  proof  is  in  the  discretion  of  a  referee  (OHmm  y. 
PearsaU^  1  E.  D.  Smith,  90) ;  as  is,  to  some  extent,  the  permitting  leading 
questions  (Beach  y.  Raymond,  2  E.  D.  Smith,  497;  Peareon  y.  Fieke,  2  Hilton, 
146).  and  the  number  of  witnesses  to  be  examined  as  to  the  character  of  a 
Witness  (Green  y.  Broum^  8  Barb.  119). 

e.  The  taking  or  refusing  testimony  at  any  time  while  the  cause  is  before 
him  is  a  matter  wholly  in  the  sound  discretion  of  the  referee  (Schermsrham  y. 
JDeveUnj  1  Ck)de  Rep.  z8).  After  the  cause  has  been  submitted,  and  the  ref- 
erees haye  retired,  they  may,  in  their  discretion,  open  the  hearing,  and  adjourn 
to  receiye  further  testimony  (1  Wend.  104 ;  Duguid  y.  OgiMe,  8  £.  D.  Smith, 
527;  1  Abb.  146;  20N.T.60;  AyravUy,  SadceU.^  Ah\i.lU,naUi ;  Kieeamy, 
HamHUm,  20  How.  876 ;  Liich  y.  BraUwnon,  25  How.  407 ;  16  Abb.  384).  And 
unless  the  contrary  be  shown,  it  will  be  presumed  that  such  discretion  has 
been  properly  exercised  (1  Wend.  104).  Where  a  referee,  after  a  final  submis- 
sion of  the  cause,  reftised  an  application  by  the  plaintiiBTto  postpone  to  produce 
furOier  testimony,  and  certified  that  his  refusal  was  upon  Uie  sole  ground  of 
his  supposed  want  of  authority  to  grant  the  plaintiff's  application,  the  court 
opened  the  hearing  on  terms  (Faeker  y.  French,  Lalor's  Supp.  to  Hill  and  Denio, 
108).  But  the  refraee  may  refuse  to  hear  further  testimony  after  the  case  is 
closed  (TrimbU  y.  StiUweU,  4  E.  D.  Sniith,  618 ;  Psanan  y.  FUke,  2  Hilton, 
146). 

db  As  to  the  course  to  be  pursued  by  a  referee,  where  a  witness  reflises  to 
answer  a  pertinent  question,  see  BwmsU  y.  Pbalon,  (19  How.  580) ;  and  where 
he  refuses  to  answer  on  the  ground  that  the  answer  would  criminate  him 
(FeUaiM  y.  Wiistm,  81  Barb,  my 

e.  Where  a  referee  admits  eyidence  of  a  defence  not  set  up  in  the  answer, 
the  error  is  not  cured  by  a  subsequent  order  to  amend  the  answer  by  inserting 
such  defence  (Johnsan  y.  McIrUoeh,  81  Barb.  267). 

/.  A  referee  cannot  receiye  eyidence  u^inst  the  objection  of  a  party,  and 
reserye  the  right  to  himself  of  rejecting  it  at  the  conclusion  of  the  proceedings 
(Okimnan  y.  JfafM,  8  Bosw.  402). 

g.  Where  competent  eyidence  is  receiyed  sutjoct  to  exception  and  to  fhture 
decision  as  to  its  admissibility,  an  exception  to  this  conditional  admission  be- 
comes unayailable,  in  case  the  final  decision  is  In  fbyor  of  retaining  the  evi- 
dence (BiMn  y.  BtUn,  17  Abb.  9). 

A.  A  referee  cannot,  while  professing  to  admit  evidence  absolutely,  admit  it, 
in  fact,  de  bene  eese,  and  then  reject  it  upon  making  up  his  report  upon  the 
whole  case  (Allen  y.  Way,  8  Code  Rep.  248).  But  on  the  trial  the  referee  re- 
ceived eyidence  of  the  declarations  of  a  third  party,  but  with  a  proviso  that 
such  eyidence  should  be  struck  out  if  the  defendant  did  not  supply  oth^r  pro- 
posed evidence  bringing  such  declarations  home  to  the  plaintiff,  by  showing 
his  assent  thereto,  or  adoption  thereof,  and  afterwards  the  referee  for  want  of 
such  supplemental  evidence  struck  out  such  declarations  and  so  reported,  the 
court  would  not  interfere  witk  the  report,  unless  the  defendant  excepted  to  such 
provisional  reception  of  the  evidence,  or  at  the  close  of  the  case  obtained  a 
specific  ruling  Uiereon  and  then  excepted  (Brooks  y.  Christopher,  5  Duer,  216). 

i.  Amendments. — The  power  of  referees  to  allow  amendments,  extends 
only  to  such  amendments  as  the  court  may  order  on  a  trial  (see  Ivoodruffy, 
Surson,  82  Barb.  557,  and  note  to  §  178,  ante),  or  as  may  be  made  under  §^  169 
and  170.  The  granting  or  refusing  an  amendment,  within  the  limits  of  tne 
power  of  a  referee  to  grant,  is  a  matter  within  the  discretion  of  the  referee, 
and  his  decision  is  not  reviewable  (Woodruff  y.  Hurson,  82  Barb.  557). 
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o.  Costs. — ^Referees  to  whom  the  whole  cause  is  referred  may  pass  on  the 

Soestion  of  costs,  where  costs  are  discretionary  {Berumil  v.  Harris,  1  Code 
iep.  125 :  Oraf>es  v.  Blanckard,  8  k^.  25 ;  4  How.  308 ;  LuddingUm  y.  Toft, 
10  Barb.  448 ;  Pratt  ▼.  StilM,  9  Abb.  150 ;  17  How.  211).  They  cannot  award 
costs  agamst  an  executor  or  administrator  personally,  or  against  the  estate  he 
represents  {Mersereau  v.  Byerss^  12  How.  8(K)). 

b.  Production  of  books,  Ac— A  referee  has  not  authority  to  order  the  produc- 
tion of  boolcs,  &a,  where  there  is  no  provision  to  that  effect  in  the  order  of 
reference  (Fraxer  v.  PMps,  1  Code  Rep.  N.  8.  214 ;  8  Sand.  741).  Where  a 
referee  is  ordered  to  take  accounts,  the  referee's  certificate  that  the  production 
of  lx>oks  and  papers  is  necessary,  will  be  regarded  as  presumptively  sufficient 
to  warrant  an  order  for  such  production.  The  burden  of  showing  that  the 
order  ought  not  to  be  made,  would  be  upon  the  adverse  party.  (/&.)  Nor 
has  a  referee  the  power  to  strike  out  a  complaint  for  any  default  of  the  plain- 
tiff in  producing  papers,  &c.  (Bonesteel  v.  Lynde,  8  How.  226). 

c  Review  of  proceedings  before  referee  pending  the  reference The  court 

will  not  interfere  on  motion  in  a  matter  within  the  discretion  of  a  referee  be- 
fore the  referee  has  reported.  The  party  must  wait  until  the  referee  has 
made  his  report  and  then  move  to  set  aside  the  report  {8ch»rmerhom  v.  Beve" 
Un,  1  Code  Rep.  28 ;  see  Langley  v.  Hickman^  1  Sand.  681),  or  appeal  from  the 
Judgment  thereon.  But  where  pending  a  trial  before  a  referee  he  decides  to 
allow  an  amendment  of  the  complaint,  the  defendant  may  immediately,  and 
pending  the  reference,  move  the  court  appointing  the  referee,  at  special  term, 
to  review  such  decision  of  the  referee  (Union  Bank  y,  Mott^  19  How.  114; 
BHUngi  y.  Baker,  6  Abb.  213);  and  m  Goc^  v.  Buntington,  16  Abb.  884  note, 
the  court  pending  a  reference,  entertained  a  motion  to  ac^oum  the  proceed- 
ings before  the  referee. 

d.  Report  of  referees. — A  report  of  any  two  of  the  referees  is  valid  (2  R  S. 
884,  §  46).  The  report  must  state  the  facts  found,  and  the  conclusions  of  law 
separately  (Code,  §  272,  rule  32 ;  2  R  S.  384,  §  47 ;  Boberts  v^  Carter,  28  Barb. 
402).  If  it  does  not,  the  court  will  order  a  further  report  to  be  made,  on  the 
application  of  either  pari^,  or  of  its  ow^n  motion  {Snook  v.  FHes,  19  Barb.  313 ; 
PUrstms  y.  Suydam,  3  K  D.  Smith,  276 ;  see  Church  y.  Erben,  4  Sand.  691 ; 
Van  Sieenburg  y.  Hoffman,  6  How.  492 ;  Lafcins  v.  Brie  B.  B.  Co.  11  id.  41 ; 
Bulee  v.  Sherman,  13  id.  411) ;  and  if,  for  any  reason,  effect  cannot  be  given  to 
such  order,  then  the  court  will  set  aside  the  report  (Psek  v.  Yorks,  14  How. 
416).  An  opinion  referring  argumentatively,  and  in  a  general  way,  to  the 
conclusions  offset  and  law  at  which  the  referees  arrived,  is  uot  such  a  statement 
of  the  focts  found  by  them,  and  their  conclusions  of  law  thereon,  as  if*  contem- 
plated (ifiZb  v.  Thursby,  12  How.  418 ;  and  see  Doke  v.  Peek,  1  Code  54 ;  Bern' 
%ng  v.  P>Bt,  id,  121 ;  Siteon  v.  Barrett,  2  Corns.  406).  If  there  are  issues  upon 
which  no  evidence  is  given,  he  need  not  notice  them  in  his  report  (Ingraham 
y.  OUbert,  20  Barb.  152 ;  and  to  the  like  effect  is  PaUeraon  v.  Graves,  11  How. 
91 ;  MarsUm  v.  Johnston,  13  id.  93> 

e.  In  order  to  found  an  objection  upon  the  omission  of  the  referee  to  find, 
one  way  or  the  other,  upon  a  particular  issue  of  fact,  he  should  be  specifically 
requested  to  do  so,  and  an  exception  taken  to  his  refusal  {Qrant  y.  Morse,  22 
N.  X  828). 

/.  A  referee  to  whom  the  issues  are  referred  is  not,  unless  so  ordered,  to 
report  the  ««fon«L  but  the  facts  {Patterson  v.  Graves,  11  How.  91 ;  Dorr  v. 
Iwxon,  5  How.  29).  He  need  not  report  negatively  w^hat  facts  are  not  found.  {Id.) 

g.  Until  the  report  of  a  referee  is  signed  by  him  and  delivered,  he  may  alter 
it  as  he  pleases.  He  should  not  advise  either  party  of  his  decision  until  his 
report  is  signed  and  ready  for  delivery  (AyravU  v.  Sa4sket,  17  How.  461 ;  S.  C 
id.  507 ;  9  Abb.  154,  note  ;  and  see  Kissam  v.  Hamilton,  20  How.  376). 

h.  After  a  referee  has  signed  and  delivered  his  report,  he  has  no  power  to 
alter  it  {Shearman  v.  Justice,  22  How.  241 ;  NUes  v.  Price,  28,  How.  473). 

i.  Where  after  a  referee  had  delivered  his  report,  in  which  he  dismissed  th« 
complaint  as  to  one  defendant,  and  afterwards  added  **  with  costs  to  said  de- 
fendant/' such  addition  was  on  motion  stricken  out  with  costs.    {Id.) 
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a.  Time  for  making  report— The  time  for  the  referee  to  make  bis  report 
may  be  extended  by  order  of  the  court  or  a  judge,  or  by  consent  of  the  parties. 
An  oral  consent  on  the  hearing  to  extend  the  time  will  be  sufficient  (Litingfion 
Y.  Oidney,  25  How.  1).  If  sixty  days  elapse,  without  an^  extension  of  the  time 
to  file  the  report,  and  without  any  report  being  filed,  either  party  may,  before 
any  report  is  filed,  notify  the  other  and  the  referee  of  his  intention  to  proceed 
as  though  no  reference  had  been  ordered.  If  neither  party  takes  any  such 
action  l^fore  the  referee  has  made  and  delivered  his  report,  the  right  to  dis- 
regard the 'reference  is  waived  (Mantles  v.  Myle,  26  How.  409 ;  see  however 
Litcft,  V.  Broikerson,  25  How.  407 ;  16  Abb.  384).  Notice  of  trial  at  the  circuit 
is  a  notification  of  an  intention  lo  disregard  the  reference  (Limngsf^m  v.  Oid- 
9iey,  25  How.  1).  If  after  such  a  notification  a  report  is  made  and  filed,  it  will 
be  irregular,  and  may  be  set  aside  on  motion.  (Id.)  After  a  report  is  made, 
although  not  within  the  time  prescribed,  it  cannot  b^  disregarded,  nor  can  the 
parties  proceed  as  if  no  reference  had  been  ordered.  A  report  made  after  the 
time  for  making  it  has  elapsed  is  irre^lar,  but  it  is  not  a  nullity,  and  can  only 
be  got  rid  of  by  a  motion  to  set  it  aside  as  irregular  and  for  leave  to  proceed 
as  irno  reference  had  been  ordered  (id.) ;  and  see  Faster  y.  Bryariy  16  Abb.  896 ; 
26  How.  164  A  referee's  report  was  reluctantly  set  aside,  for  not  having  been 
made  and  delivered  within  sixty  days  fh)m  the  time  the  action  was  finally  sub- 
mitted (LUch  V.  Brotherson,  25  How.  4U7 ;  16  Abb.  884). 

b.  The  delay  of  a  referee  in  making  and  delivering  his  report  cannot  be 
considered  the  delay  of  the  court  (Kissam  v.  Hamilton,  20  How.  869). 

6.  The  provision  requiring  referees  to  report  within  sixty  days  does  not 
apply  to  the  case  of  a  reference  of  a  claim  against  an  executor  or  administra- 
tor (Godding  v.  Porter,  17  Abb.  874). 

d,  A  report  of  a  referee  is  not  made  until  it  is  signed  by  the  referee  (Kissam 
T.  Hamilton,  20  How.  869). 

e,  "Who  entitled  to  the  report — The  report  should  be  delivered  to  the 
successfhl  part^ ;  and  the  other  party  has  no  right  to  the  possession  of  it.  If 
the  referee  deliver  the  report  to  the  unsuccessful  party,  and  he  refhses  to  file 
it,  the  court  on  motion  will  order  him  to  file  it  within  a  certain  time ;  and  if 
he  does  not,  then,  that  the  referee  make  a  new  report,  and  deliver  same  to  the 
successful  party  (Richarde  v.  Allen,  11  N.  Y.  Leg.  Obs.  159). 

/.  Amending  report — A  referee  cannot  without  an  order  of  the  court 
amend  his  report  after  it  has  been  signed  and  delivered  to  the  prevailing 
party  (see  ante,  page  499,  h).  The  referees  may  themselves  move 
to  have  their  report  sent  back  to  them  for  correction  (JSrittingham  v.  Stevens, 
1  Hall,  879)  When  a  report  is  sent  back  for  correction,  if  the  referees  go  be- 
yond correcting  the  errors  complained  of  on  the  motion  to  set  aside  the  report, 
and  open  the  case  as  to  other  items,  they  are  bound  to  hear  additional  testi- 
mony if  offered  (Goulard  v.  CasHUon,  12  Barb.  126).    See,  Changing  referee. 

ff.  The  court  may  order  a  referee  to  make  a  further  report ;  and  an  order  for 
a  further  report  is  not  irregular  for  want  of  a  specification  of  the  points  upon 
which  a  report  is  desired  (union  Bank  v.  Mott,  13  Abb.  247). 

h.  After  the  referee  has  made  his  report  his  authority  ceases ;  and  when 
after  the  referee  had  made  his  report  an  order  was  obtained  for  him  to  make  a 
supplemental  report  upon  a  matter  omitted  on  the  trial,  such  order  watf  held 
to  be  irregular  (FraU  v.  Stiles,  17  How.  211 ;  9  Abb.  150). 

t.  Where  the  report  does  not  pass  on  all  the  issues  referred,  the  court  at 
special  term  may  send  back  the  report  for  completion,  but  it  will  not  do  so 
where  there  are  exceptions  to  the  report,  but  leave  tlie  appellate  court  to  dis- 
pose of  the  case  upon  the  exception  (Brown  v.  N.  T.  Cent,  R  R  Co.2^  How. 
82). 

j.  Death  of  defendant  pending  reference. — The  report  of  a  referee  is  void 
if  made  after  the  action  has  abated  by  the  death  of  the  defendant  (Eissam  v. 
HamUton,  20  How.  869 ;  see  ante,  p.  186). 

k.  Death  of  plaintifE; — Where,  after  the  report  of  a  referee  in  favor  of  the 
defendant,  and  before  judgment  is  entered  thereon,  the  plaintiff  In  the  action 
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dies.  Judgment  may  be  entered  thereon  without  making  tlie  plaintiff's  repre- 
sentatives parties  to  the  suit  {ScratUon  v.  Baxter^  1  Code  Rep.  K.  S.  88 ;  see 
anUy  p.  184). 

T.  Referees'  fees. — ^A  referee  may  maintain  an  action  for  his  fees  without 
any  express  promise  to  pay ;  and  where  there  are  several  referees,  each  may 
maintain  a  separate  action  lor  his  fees  (Hinman  v.  Hapgood,  1  Denio,  1880.  The 
referee  has  a  lien  on  the  report  for  the  amount  of  his  fees  {BoiceU  v.  Kenny,  1 
How.  105).  And  is  not  bound  to  deliver  his  report  until  his  fees  are  paid  ^Ott 
v.  Schroeppei,  8  Barb.  57). 

b.  The  attorney  in  the  action  is  not  liable  to  the  referee  for  his  fees  {Jvdson 
v.  Chray^  1  Eem.  408 ;  unless  he  has  promised  to  pay  them  (Jtid»on  v.  Qray^ 
17  How.  289) ;  or  he  has  received  them  from  the  client  to  pay  the  referee  (Lamo^ 
reaux  v.  Morris,  4  How.  245).  Even  in  the  latter  case  the  attorney  cannot  be 
attached  for  not  paying  over  the  money  so  received.    {Id.) 

c.  Where  the  plaintiff^  attorney  requested  the  plaintiff  to  give  him  his 
note  for  the  referee's  fees,  promising  to  advance  to  the  referee  such  fees,  and 
the  note  was  given  accordmgly,  held  that  the  referee  could  sustain  an  action 
^^inst  the  attorney  for  sudi  fees  on  such  Ills  promise  (Jvdson  v.  Gray.  17 
How.  289). 

d  Where  the  length  of  time  spent  by  referees  is  disputed  on  the  adjustment 
of  the  costs,  it  must  be  shown  affirmatively  tv  affidavit.  It  is  immaterial 
what  number  of  days  were  appointed  for  the  reference,  it  must  be  shown  Uie 
referee  was  personally  present  conducting  the  reference  on  each  day  charged 
iShuUs  V.  W%Uney,  17  How.  471 ;  9  Abb.  71).  If  by  consent  the  testimony  is 
taken  before  a  clerk  of  the  referee,  no  fees  to  the  referee  can  be  allowed  for 
the  time  employed  in  taking  such  testimony.    (Id) 

e.  An  oral  agreement  made  by  the  parties  to  the  action,  in  the  presence  of 
the  referee  as  to  his  allowance  for  fees,  and  entered  by  him  on  his  minutes,  is 
an  agreement  in  writing  within  the  meaning  of  §  813  (PhiUdn  v.  FcMck^  22 
How.  1). 

/.  The  referee's  fees  are  $3  a  day  (§  818).  Unless  by  the  agreement  in  writ- 
ing of  the  parties,  the  referees  cannot  charge  anything  additional  for  office-rent 
or  for  any  other  matter  (Harris  v.  Bennett,  not  reported).  Any  dispute  as  to 
the  amount  of  the  referees'  fees  may  be  settled  by  requiring  the  referee  to  have 
the  same  taxed  (Richmond  v.  Hamuton,  9  Abb.  7l).  Where  a  referee  failed  to 
deliver  his  report  within  sixty  days  after  the  case  was  finally  submitted,  but 
swore  that  both  parties  had  consented  that  he  might  take  his  time  to  report, 
held  that  he  was  entitled  to  his  fees  (Fbster  v.  Bryan,  16  Abb.  896  ;  26  How. 
164 ;  see  Time  for  making  report). 

g,  Bettiiig  aside  report  of  referees. — ^Where  the  referee  |ails  to  pass  on  all 
the  issues  in  the  action,  or  when  he  has  not  separately  found  the  facts  neces- 
sary to  a  disposition  of  all  the  issues,  the  proper  remedy  is  a  motion  to  set 
aside  the  report;  such  errors  cannot  be  reached  by  an  appeal  from  the  Judg- 
ment (Hnlce  V.  8/ierman,  13  How.  411). 

h.  A  motion  to  set  aside  the  report  of  a  referee  is  like  a  motion  to  set  aside 
a  verdict,  and  may  probably  be  made  in  like  cases  as  a  motion  for  a  new  trial, 
and  is  governed  by  the  like  rules  (see  Morgan  v.  Bruce,  1  Code  Rep.  N.  S.  864). 
The  court  will  set  aside  the  report  if  it  appears  to  have  been,  even  in  the 
slightest  de^e,  affected  by  any  influence  exercised  by  the  successful  party 
(lale  V.  Owtnits,  4  How.  258 ;  thrlon  v.  Lewis,  9  ul  1 ;  and  see  Boosa  v.  Snu- 
gerties  Turnpike  Boad  Co.  12  id.  297 ;  Van  Sieenburg  v.  Hoffman,  15  Barb.  28 ; 
Aeees^  Transit  Go,  v.  Oarrison,  18  How.  1).  The  court  may  also  set  aside  the 
report  as  against  evidence  (Smith  v.  Se/iank,  18  Barb.  846) ;  but  a  report  of 
referees,  like  the  verdict  of  a  jury,  is,  as  a  general  rule,  conclusive  in  a  case  of 
conflict  of  evidence  (Waikins  v.  Stevens,  4  Sarb.  168 ;  Camp  v.  Puher,  5  icf.  91 ; 
Spencer  v.  Utica  R  R.  Go.  id.  887 ;  Hayes  v.  Symands,  9  t^.  260;  Cady  v.  Aden, 
22td888;  Bakery.  Martin,  Z  id.  ^S^\  and  see  12  Johns.  219;  lCaLRl60; 
24  Wend.  15 ;  1  Cal.  R  862;  Fbster  v.  Coleman,  1  E.  D.  Smith,  85 ;  Davis  v. 
McCready,  4  ttf.  665 ;  MaxeUe  v.  HaHem  RRCo,Zid.9Q\  StuaH  v.  Taylor,  7 
How.  251 ;  Van  Ness  v.  Brush,  22  How.  481 ;  mies  v.  Price,  28  How.  478 ; 
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M&mU  y.  MarshaU,  25  How.  425 ;  Train  y.  Br0wt,21  How.  08;  Van  AUfyns 
y.  Indianapolis  B.  S.  Co,  id.  175 ;  Ouaekenbuah  y.  2(^20, 6  Barb.  460 ;  Davis  y. 
AUen,  8  uoms.  168;  JSearw  v.  Copley,  10  N.  Y.  08;  Watson  y.  CampbeU, 
28  Barb.  421 ;  BineUUr  y.  ro^moc^,  35  Barb.  602 ;  Hoogland  y.  Fi^M  7  Bosw. 
894;  —  it  IB,  therefore,  like  such  yerdict,  only  to  be  set  aside  where 
the  finding  is  clearly  against  the  weight  of  evidence,  or  where,  upon  the  trial, 
some  rule  of  evidence  or  principle  of  law  has  been  violated  (Cfreen  v.  Brown^ 
8  Barb.  110 ;  Doyle's  AdmWs  y.  BL  James'  Church,  7  Wend.  178;  Foster  Y.Gole- 
mnn,  1  £.  D.  Smith,  85 ;  Stuart  v.  laylor,  8  How.  251 ;  EsMaugh  v.  Syracuse 
Distillery  Co.,  27  How.  125;  Bearss  v.  Owfoy,  10  N.  Y,  93;  Woodin  y. 
Foster,  16  Barb.  146;  Brooks  y.  Christopher,  5  Dner,  216;  Bdberts  v. 
Carter,  28  Barb.  462).  The  report  may  be  set  aside  where  an  improper  meas- 
ure of  damages  was  adopted  (5  Duer,  5^ ;  Dean  v.  Boesler,  1  Hilton,  4^) ;  or  for 
an  unreasonable  refusal  to  adjourn  (Forbes  v.  Frary,  2  Johns.  Cas.  224 ;  but 
see  Carpenter  y.  Eaynes,  1  Code  Rep.  N.  S.  414 ;  or  for  excessive  damages 
(Krom  Y.  Sehoonmaker,  8  Barb.  647);  or  for  admitting  improper  evidence 
{Clark  y.  CrandaU,  8  Barb.  612 ;  see,  however,  Allen  v.  Way,  3  Code  R  248 ; 
VaUanee  y.  King,  8  Barb.  548 ;  Belmoni  y.  Coleman,  1  Bosw.  188 ;  Brown  y. 
CoUe,  1  E.  D.  Smith,  265 ;  Kennys  v.  Bidhards,  11  Barb.  812) ;  but  query,  if  the 
court  will  set  aside  a  report  because  the  amount  found  for  the  plaintiff  ex- 
ceeds that  stated  in  his  bill  of  particulars?  (12  Wend.  384,  504;  Bowman  v. 
Eofrle,  8  Duer,  691).  The  court  will  not  interfere  with  the  finding  of  a  refere« 
on  a  question  of  fe^,  as  to  which  there  is  conflicting  testimony,  unless  the 
clear  weight  of  evidence  shows  that  he  has  erred  ( Watson  v.  CampbeU,  28  Barb. 
421),  although  the  court  differs  from  the  referee  in  the  result  at  which  he 
arrived  (Thompson  v.  Wood,  1  Hilton,  93). 

a.  Motion  to  set  aside  report  of  refereea — ^The  motion  is  non-enumerated 
{Bdmont  v.  Smith,  1  Duer,  675).  It  should  be  to  the  court  who  appointed  the 
referees  (Oaulard  v.  CastUlon,  12  Barb.  126) ;  should  be  based  on  a  certificate 
or  special  report  of  the  referee,  not  .on  affidavits  (Belmont  v.  Smith,  1  Duer, 
675) ;  should  be  made  promptly  (Patterson  v.  Orates,  11  How.  01),  before  judg- 
ment (Comstoek  v.  BaMone,  1  Johns.  138). 

b.  Costs  on  setting  aside  report — On  setting  aside  the  report  of  a  referee 
and  ordering  a  new  trial,  the  costs  are  in  the  discretion  of  the  court,  and  may 
be  ordered  to  abide  the  event  The  rule  that  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence  can  only  be  set  aside  on  payment 
of  costs,  does  not  apply  to  reports  of  referees  ( Wentu)orih  v.  Candee,  17  How. 
405). 

e.  Conflnnation  of  report — A  report  on  the  whole  issue  need  not  be  con- 
firmed (BenouU  v.  Harris,  1  Code  R  125) ;  but  all  other  reports  sliould  be  con- 
firmed (Oriffing  ^  Slate,  5  How.  205 ;  Belmont  v.  Smith,  1  Duer,  675 ;  Rules  82, 
83 ;  and  see  Bantes  v.  Brady,  8  How.  216 ;  Stoarthout  v.  Curtis,  5  id  108 ;  Jfo- 
Mahon  y.  AUen,  27  Barb.  835 ;  7  Abb.  1). 

d.  Judgment  on  referees'  report — Where  a  referee  reports  against  a  plain- 
tiff on  account  of  neglecting  to  appear,  the  judgment  should  be  a  dismissal  of 
the  complaint,  not  a  judgment  for  the  defendant  as  on  the  merits  (Salter  v. 
Malcolm,  1  Duer,  596). 

e.  Where  the  referee  reports  in  favor  of  the  plaintiff,  but  states  that  before 
a  final  judgment  can  be  entered  an  accounting  must  be  had,  whereupon  the 
cause  is  ordered  back  to  the  referee  to  take  such  accounting,  judgment  cannot 
be  entered  until  such  accounting  is  had  (McMahon  v.  AUen,  27  Barb.  335). 

/.  Judgment  upon  the  report  of  a  referee  is  to  be  entered  in  form,  as  if  pro- 
nounced by  the  court,  before  one  of  its  justices,  at  special  term  (Ilancoek  v. 
Hancock,  22  N.  Y..568). 

g.  If  the  successful  party  neglects  or  reilises  to  enter  judgment,  the  other 
party,  after  requiring  him  to  do  so,  may  obtain  an  order  directing  him  to  file 
the  Import,  and  enter  up  judgment  thereon ;  and  in  default  thereof,  giving  the 
plaintiff  leave  so  to  do  without  costs  (^hmand  v.  Hamilton,  9  Abb.  71). 

h.  Notice  of  the  jodsment — Notice  in  writing  of  the  entry  of  the  judg- 
ment and  a  copy  of  the  report  should  be  served  on  the  judgment  debt^ 
(§  268 ;  Staring  v.  Janes,  13  How.  423 ;  Rule  32,  and  note  to  §  332,  poeC^, 
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<k  Appeal  to  general  term  from  jodgment  on  report  of  referees.— Tlio 
ooort  cannot  on  motion  set  aside  as  erroneous  a  judgment  entered  on  the  re- 
port of  a  referee  {DaTia  v.  Howe^  3  Kern.  308).  The  only  mode  of  reviewing  the 
rulings  of  the  referee  (Oronk  y^  Oanfleld^  31  Barb.  171  except  as  anis,  pp.  409,  e^ 
601,  ^j  or  his  report  is  W  an  appeal  from  the  Judgment  entered  thereon  (Haight 
V.  Prince^  Code  Rep.  &4 ;  liggett  y.  MoU^  3  *&.  5 ;  Kone$  v.  Hope  Mut.  Ins.  Go. 
ib,  192 ;  hpp&r  v.  QtnUding,  ibj^ ;  Crigt  v.  Dri/  Dock  Bank,  ib.  118, 142 ;  Fnoi 
V.  Thomoiy  5  How.  164 ;  Waiaon  v.  Scriven,  7  li.  11 ;  Enos  v.  77uwuw,  1  Code 
Bep.  N.  8.  67 ;  Donohue  y.  Chapman^  id.  1^) ;  whether  the  finding  be  on  a 
question  of  fact  or  law  (Gheesebrovigh  y.  Agate,  7  Abb.  32 ;  26  Barb.  603 ;  see 
ConcUy  y.  ConoUy,  16  How.  224).  For  the  purposes  of  an  appeal,  exceptions 
must  be  served  and  a  case  made  {Johnson  y.  WhiUock,  3  Eem.  3o0 ;  see  note 
to  §  268,  and  Rules  84,  35,  36,  87).  The  appeal  must  be  taken  within  thirty 
days  after  notice  of  the  judgment  (§  332 ;  Staring  y.  Jones,  18  How.  423);  and 
the  time  to  appeal  cannot  1^  extended  directly  (§  405) ;  nor  should  it  be  indi- 
rectly extended,  as  by  setting  aside  a  regular  judgment  for  the  purpose  {Hum- 
phrey Y.  Ohamberlain,  1  Eem.  274 ;  MarsUm  y.  Johnson,  13  How.  93).  See  in 
note  to  §  832,  pM^. 

b.  Stay  of  proceedings  on  appeal. — ^The  appeal  fh)m  the  judgment  does 
not  stay  the  proceedings  on  the  Judgment.  To  stay  the  proceedmgs  on  the 
judgment,  security  must  be  gtven.  But  no  security  need  be  given  unless  a 
stay  of  proceedings  is  required  (see  §  348,  and  note  thereto). 

e.  Referees'  findings. — ^A  referee  is  required  only  to  find  such  &cts  as  enter 
into  and  form  the  basis  of  his  decision.  Facts  not  found  are  negatived  by 
implication  {Nelson  v.  IngersoU,  27  How.  1).  An  appellant  cannot  claim  as 
error  the  omission  of  a  referee  or  adjudge  trying  an  issue  without  a  jury,  to  pass 
upon  a  material  &ct,  he  must  show  amrmatively  that  such  referee  or  judge 
decided  erroneously  on  such  fiwt  {Hetoy  v.  Kerr,  21  How.  409 ;  The  People  v. 
ASbright,  14  Abb.  305).  The  remedy  for  such  an  omission  is  by  motion  to 
have  the  finding  referred  back  for  correction.    {Id.) 

d,  A  referee  cannot  make  new  findings  either  of  law  or  fact  after  he  has  de- 
livered his  report  {Nelson  v.  Ingeraoll,  27  How.  1). 

See,  Case  on  appeal  to  general  term, 

e.  Case  on  appeal  to  general  term,  "^hat  to  contain. — On  an  appeal  from  a 
judgment  for  plaintiff  rendered  by  the  court  without  a  Jury  [or  by  a  referee] 
the  case  must  show  not  only  the  facts  on  which  the  grounds  of  defendant's 
liability  are  based  but  also  the  facts  on  which  the  amount  for  which  judg- 
ment was  entered  depends  {Watson  v.  Barker,  16  Abb.  203). 

/.  On  appeals  from  judgments  in  actions  tried  by  the  court  or  a  referee,  if  the 
case  contain  no  finding  of  fact  it  is  the  practice  of  the  general  term  of  the 
first  district  to  dismiss  the  appeal,  unless  the  parties  consent,  before  the 
appeal  is  submitted,  to  have  the  case  sent  back  for  correction  {Matthews  v. 
The  Mayor  of  N.  Z,  14  Abb.  209). 

g.  Where  the  case  omitted  the  referee's  findings,  the  general  term  suspended 
the  argument  that  they  might  be  supplied  ( Watson  v.  Barker,  16  Abb.  203) ; 
for  such  a  defect  the  court  of  appeals  dismissed  an  appeal  (see  Bissd  v.  MamUn, 
18  Abb.  23 ;  20  N.  Y.  519). 

h.  On  appeal  fVom  a  Judgment  on  the  report  of  a  referee,  where  it  appeared 
that  the  referee  wrote  an  opinion  which  was  not  inserted  in  the  case,  the 
argument  of  the  appeal  was  postponed  to  have  the  opinion  brought  before  the 
court  (Warren  v.  Warren,  22  How.  142). 

i.  On  an  appeal  from  a  Judgment  entered  on  the  report  of  a  referee,  the  appel- 
lant mav  be  heard  oh  exceptions  taken  to  the  referee's  conclusions  of  law  up* 
on  the  mcts  found,  although  the  printed  case  does  not  contafai  any  of  the  evi- 
dence. But  in  such  case  he  cannot  be  heard  upon  his  exceptions  to  the  find- 
ings of  fact.  It  must  be  assumed  that  they  were  found  upon  competent  and 
sufficient  evidence  {Frofit  v.  Smith,  7  B<^w.  106) ;  and  whenever  the  appellant 
desires  to  review  only  the  conclusions  of  law  of  the  referee  fh>m  the  facta 
found  by  him,*  he  can  do  so  without  inserting  the  testimony  in  his  case  (Fet' 
gjison  Y.  HamHton,  85  Barb.  427 ;  see  Bissel  v.  Fearse,  21  How.  184). 
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a.  The  finding  of  the  referee,  of  fkct  and  of  law,  mnst  be  inserted  in  the  case 
or  the  court  will  not  review  the  Judgment  (Bogen  v.  Beard,  20  How.  96 ;  282) ; 
and  the  finding  of  the  referee  must  be  inserted  in  the  case  separate  and  apart 
from  the  judgment  roll  (Bissel  v.  Pearte,  21  Hpw.  184 ;  and  see  Fsrguxm  v. 
Hamilton,  85  Barb.  427 ;  Bissel  y.  Hamblin,  20  N.  T.  519 ;  13  Abb.  23). 

b.  Case  how  settled. — Where  on  appeal  from  the  decision  of  three  referees 
the  case  was  pettled  by  two  in  the  absence  of  the  third,  and  without  notice  to 
him,  held  irregular,  and  that  the  case  must  be  resettled  (Fielden  y.  Lahens,  14 
Abb.  48). 

e.  A  mandamus  is  the  proper  remedy  to  compel  a  referee  to  settle  a  case  (see 
The  People  v.  Baker,  14  Abb.  19 ;  35  Barb.  105). 

d.  Date  of  issue  on  appeal — On  an  appeal  from  a  judgment  on  a  report  of 
a  referee,  the  date  of  the  issue  on  the  general  term  calenaar,  must  be  the  day 
of  filing  the  report  {Oauld  y.  Chapin,  5  How.  858). 

e.  Proceedings  on  appeal — ^Where  there  is  no  exception  to  a  referee's  report 
the  court  cannot  on  appeal  ^ye  any  relief  as  to  matters  of  law  .  Tylen  y.  WtUUs, 
83  Barb.  328) ;  a  wron^  result  upon  undisputed  evidence  is  an  error  of  law 
{Brown  y.  Penfldd,  24  How.  64).  To  raise  a  Question  pf  law  nn  excep.tion 
must  be  taken  and  set  forth  in  the  case  (IngersM  y.  Bostwick,  22  N.  1 .  425). 

/.  Bemble,  where  the  facts  are  correctly  found,  the  court  may  disregard  the 
conclusions  of  law  if  erroneous,  and  direct  the  entry  of  such  judgment  upon 
the  facts  found  as  may  be  proper  (Hannay  y.  Hannay,  8  E.  D.  Smith,  432 ; 
and  see  Griffin  y.  Marqtutrdt,  17  N.  Y.  28 ;  Edmonaton  y.  McL/md,  16  N 
T.  543). 

g.  An  exception  taken  on  a  trial  before  a  referee,  although  inserted  in  the 
case,  but  not  argued  nor  mentioned  on  the  points,  will  be  regarded  as  aban- 
doned (Flanders  v.  Crolim,  1  Duer,  209 ;  Cumings  y.  Morris,  8  Bosw.  560 ;  and 
see  Brown  y.  Cdie,  1  E.  D.  Smith,  269). 

h.  On  a  trial  before  a  referee,  improper  evidence  on  the  subject  of  damages 
was  offered  and  objected  to ;  but  was  taken  by  the  referee  subject  to  the  ob- 
jection, and  was  afterwards  considered  by  him  in  awarding  damaged  Excep- 
tions were  filed  to  his  decision,  and  one  of  them  was  that  the  decision  was 
"  contrary  to  the  law  and  evidence,"  but  no  specific  objection  was  taken  to 
the  rule  of  damages  adopted ;  held  on  appeal  the  court  would  review  the  de- 
cision of  the  referee  in  respect  to  the  measure  of  damages  adopted  by  him 
(Dean  v.  Boeder,  1  Hilton,  420). 

t.  The  general  conclusion  of  the  referee  is  to  be  construed  as  involving  a 
finding  upon  all  the  material  questions,  though  such  a  finding  be  not  ex- 
pressed in  terms  (Grant  v.  Morse,  22  N.  Y.  823). 

j.  Where  there  is  evidence  sufficient  to  sustain  a  report,  but  the  fact  estab- 
lished by  such  evidence  is  not  expressly  found  in  the  report,  and  there  is  no 
finding  of  such  fact,  the  court  in  support  of  the  judgment  will  persume  the 
fact  was  found  in  accordance  with  the  evidence  (Sinclair  v.  TaUmadge,  85 
Barb.  602). 

k.  Where  a  finding  on  a  question  of  fact  is  clearly  ^inst  evidence  a  new 
trial  will  be  granted  (Thompson  v.  Meruik,  22  How.  431). 

t  A  judgment  on  the  report  of  a  referee  will  not  be  reversed  for  the  im- 
proper admission  of  testimony,  when  the  court  can  see  that  the  testimony  so 
admitted  did  not  influence  the  result  (Lowery  v.  Steward,  8  Bosw.  506). 

m.  Wh^re  evidence  bearing  directly  on  the  question  in  issue  has  been  erro- 
neously admitted,  a  new  trial  must  be  granted,  although  there  may  be  unob- 
lectional  evidence  suflacient  to  sustain  the  decision  {Wuliams  y.  FUch,  18  K  Y. 
v046  ;  overruling  Kemeys  v.  Bichards,  11  Barb.  812). 

n.  Where  there  is  legal  ground  for  reversing  a  judgment,  the  court  will  not 
fiustain  it  for  the  reason  that  an  equivalent  error  has  been  committed  against 
the  respondent  (Ward  v.  Kalbfleish,  21  How.  283). 

o.  To  warrant  the  reversal  of  a  juagment  on  the  report  of  a  referee,  the 
weight  of  evidence  must  be  dearly  against  his  finduig  (2f,  T.'Car,  Oil  Ch,Y 
Bichmond,  6  Bosw.  214). 


§  £73«]  BEFEREKOB.  SOS 

o.  Where  the  statement  hi  the  report  of  the  facts  found  differs  from  the 
statement  in  the  case  of  facts  found,  the  latter  will  control,  and  if  the  facts  do  not 
sustain  the  conclusion,  the  Judgment  on  the  report  will  be  reversed  {Hartman 
V.  FraudJU,  6  Bosw.  191). 

b.  Where  the  facts  found  by  a  referee  authorize  his  decision,  the  judgment 
will  not  be  reversed  merely  because  his  report  does  not  formally  dispose  of  all 
the  issues,  where  there  is  nothing  to  warrant  a  finding  of  anv  issue  not  passed 
on,  in  favor  of  the  appellant  (Alger  v.  Raymond^  7  Bosw.  418). 

c.  The  appellant  is  bound  to  procure  such  a  statement  of  the  tacts  as  will 
show,  necessarily,  that  the  law  is  in  his  favor  {Orant  v.  MaraCy  22  N.  Y.  323 ; 
Bishop  V.  ifam,  17  How.  162) ;  or  the  judgment  will  be  affirmed.    {IcL) 

See  fhrthor  in  note  to  §  348. 

d.  Appeal  tx>  court  of  appeals  from  Judgment  on  report  of  referees — 

To  warrant  an  appeal  to  the  court  of  appeals  there  must  be  exceptions,  either 
taken  during  the  trial  or  to  the  final  decision  of  the  referees  (MiUs  v.  Thursby^ 
12  How.  418;  Breioer  v.  Iriali,  id.  481 ;  Bunt  v.  Blotrmer,  id.  667 ;  3  Kern.  341 ; 
Johnson  V.  whiUoek,  8  Kern.  844 ;  12  How.  571).  And  for  the  purposes  of  the 
appeal  the  exceptions  should  be  separated  from  the  case  {MUls  v.  Thuraby^  12 
How.  417 ;  see  Sheldon  v.  W'oody  14  How.  18 ;  WeetcoU  v.  Thompson,  16  N.  Y. 
613).  On  the  appeal  the  court  will  not  consider  questions  not  raised  before 
the  referees  and  excepted  to  {Monis  v.  Husson^  4  Selden,  204),  nor  questions 
of  ^iiBorst  V.  Spelman^  4  Coms.  284 ;  Newton  v.  Harris,  1  Code  Rep.  N.  8. 
414).  Where  the  decision  of  a  referee  on  a  question  of  fact  is  affirmed  by 
the  court  at  general  term,  it  is  conclusive ;  that  question  cannot  be  reviewed 
in  the  court  of  appeals  {Bef^d  Prot.  Dutch  Ohureh  v.  Brown,  24  How;  76). 

e.  The  report  of  a  referee  will  not  be  accepted  by  the  court  of  appeals  as  a 
substitute  for  a  case,  nor  will  the  court  of  appeals  look  outside  of  the  case  for 
the  referee's  conclusions  of  fact  and  law.  The  case  made  on  appeal  to  Uie 
court  of  appeals  must  contain  a  statement  of  the  referee's  conclusions  of  fact 
and  law,  it  is  not  sufficient  that  they  are  contained  in  the  judgment  roll 
{Bissd  V.  Hamlin,  20  N.  Y.  519 ;  13  Abb.  23 ;  21  How.  134 ;  see  Ferguson  v. 
Hamilton,  35  Barb.  427). 

/.  The  court  of  appeals  will  not  look  outside  of  the  case  for  the  referee's  con- 
clusions of  fact  and  law.  The  rule  of  the  supreme  court  requiring  the  referee 
to  state  such  conclusions  in  his  report,  does  not  affect  the  parties  upon  appeal' 
(Bissel  V.  HamUn,  20  N.  Y.  519 ;  13  Abb.  28). 

g.  Where  the  witnesses  are  not  impeached,  the  court  on  appeal,  will  not 
look  further  into  the  testimony  than  to  see  that  it  in  any  aspect  supports  the 
f  nding  {Cheetiyrough  v.  faylor,  12  Abb.  227). 

A.  Where  the  reference  under  subd.  3  of  §  271  is  to  report  facts,  the  report 
has  the  effect  of  a  special  verdict  (§  272),  and  the  questions  arising  on  the  facts 
thus  found,  may  be  reviewed  on  appeal  without  exceptions  (Kirby  v.  Fitzpatrick^ 
18  N.  Y.  454).  But  if  in  such  a  case  any  question  be  made  depending  not  on 
the  facts  found,  but  on  any  error  in  the  proceedings  on  the  trial,  or  in  the  de- 
termination of  the  facts,  the  point  must  be  raised  by  exception,  and  there  can 
be  no  review  in  the  court  of  appeals  of  the  correctness  of  the  determination 
of  the  facte  (MarshaU  v.  Smith,  20  N.  Y.  261). 

t.  A  hearing  on  the  report  of  a  referee  to  take  an  account,  to  enable  the 
court  to  give  judgment,  is  not  a  re-trial  of  the  case,  but  a  review  only  of  the 
proceedings  before  the  referee  {Oriffin  y.  Cratistony  6  Bosw.  658). 
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Chaptxb  VI. 
Manner  of  entering  jtklffmmt. 

GbBonoH  274.    Judgment  may  be  for  or  against  any  of  the  parties  to  the 

action;  may  grant  defendant  amrmatiye  relief     Com- 
plaint may  oe  dismissed  for  neglect  to  prosecute  the  ac- 
tion.   Judgment  against  marri^  woman. 
276.    The  relief  to  be  awaraed  to  the  plaintiff. 

276.  Rate  of  damages,  where  damages  are  recoyerable. 

277.  Judgment  in  action  for  recovery  of  personal  property. 

278.  Judc^ment,  how  directed. 

270.  Cleric  to  keep  a  Judgment-book. 

.  280.  Judgment  to  be  entered  in  Judgment-book. 

281.  Judgment-roll. 

282.  Judgments,  how  and  when  to  be  docketed. 

§274.  [230,]  (Am'd  1S49,  1852,  1862.)  Judgment  may  he 
far  or  against  any  of  tJie  parties  ;  may  grant  defendant  affi/r- 
motive  relief  Complaint  may  be  dismissed  for  neglect  to  pro- 
eecute  action.    Judgment  against  married  woman. 

(1.)  Judgment  may  be  giyea  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

(2.)  And  it  may  grant  to  the  defendant  any  affirmative  relief 
to  which  he  may  be  entitled. 

(8.)  In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper. 

(4.)  The  court  may  also  dismiss  the  complaint,  with  costs  in 
favor  of  one  or  more  defendants,  in  case  of  unreasonable  neg- 
lect on  the  part  of  the  plaintiff  to  serve  tlie  summons  on  other 
defendants,  or  to  proceed  in  the  cause  against  the  defendant  or 
defendants  served. 

(6.)  In  an  action  brought  by  or  against  a  married  woman, 
judgment  may  be  given  against  her  as  well  for  costs  as  for  dam- 
ages, or  both  for  such  costs  and  for  such  damages,  in  the  same 
manner  as  against  other  persons,  to  be  levied  and  collected  of 
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Ler  separate  estate  and  not  otherwise.  And  in  anj  proceed* 
ing  to  enforce  such  judgment,  the  supreme  court  shall  have 
jurisdiction,  though  the  amount  be  less  than  one  hundred 
dollars. 

a.  Note  to  paragraph  1.— JnclgauDt  against  ooa  of  aereral  daiendantak 
— The  eode  has  modified  the  eomnu>A-ktw  rule  thai  in  an  action  on  an  aUeged  joint 
contract^  the  plaintiff  nwut  reeewr  offoinsi  aU  the  drfendants  or  be  dtfeated  in  the 
action, — Where  the  contract  sued  upon,  is  in  fact  joint  ofdy,  there  can  be  no 
reooyery  against  one  only  of  the  Joint  contradors.  except  in  cases  where  the 
defence  is  personal  to  one  or  more  of  the  other  defendants,  as  infancy,  <&c. ; 
If  the  non-Joinder  is  insisted  upon  as  a  defence,  either  by  demurrer  or  answev 
(Fowler  7.  Kennedy,  2  Abb.  847 ;  Zink  v.  AttenJyuro,  18  How.  108),  where  the 
pkintiff  sues  some  only  of  the  parties  Jointly  liable  on  contract,  and  the  non- 
Joinder  is  not  set  up  as  a  defence  either  by  demurrer  or  answer,  the  plain tifi 
may  recover  against  the  parties  sued,  although  it  may  appear  on  the  trial  that 
others  are  Jointly  liable  with  them  (Fowler  y.  Kennedy,  2  Abb.  847).  Where 
aeyend  are  made  defendants,  as  upon  a  Joint  contract,  and  it  appears  on  tJie 
trial  that  only  a  portion  of  the  defendants  made  the  contract,  the  pliuntiff 
may  recover  against  such  of  the  defendants  as  in  fact  are  liable  (Zink  y.  Atlen- 
Imrg,  18  How.  1(6 ;  see  also  Wiiherhead  y.  AUen,  28  Barb.  666 ;  and  Slvyter  y. 
SmiOi,  2  Bosw.  673 ;  Clafiin  y.  BuU&rly,  2  Abb.  446 ;  5  Duer,  827,  McK&me 
y.  FarreH,  4  Bosw.  198).  Thus,  where  the  action  was  against  the  defendants, 
B.  &  D.,  as  partners,  and  it  appeared  that  D.,  without  the  knowledge  or  as- 
sent of  B.,  had  signed  the  name  of  B.  &  D.  to  the  instrument  in  suit,  and  on 
which  it  was  conceded  that  B.  was  not  liable,  it  was  held  that  the  plaintiff 
might  have  Judgment  agaiinst  D.  alone.  (Id.)  And  see  Parker  v.  Jackson^  16 
Barb.  33 ;  Harrington  v.  Sigham,  16  Barb.  625 ;  Aferrifield  y.  Cooiey,  4  How.  272 ; 
and  in  BrumakiU  v.  James  (1  Eeman,  20^,  which  was  an  action  by  Brumskill 
against  two  defendants  described  as  William  L»  James  and  Eliza  Eaglesum, 
and  was  for  the  recovery  of  the  amount  of  two  promissory  notes  alleged  to 
have  been  made  by  the  defendants  **  under  and  by  their  co-^rtnership  name 
of  Eaglesum  and  Co."  The  defendant  described  as  Eliza  Eaglesum  did  not 
appear  or  answer.  The  defendant  James  by  his  answer  denied  that  he  Jointly 
with  said  Eliza,  either  under  the  firm  name  of  Eaglesum  &  Co.,  or  otherwise, 
made  the  notes,  or  that  he  ever  Jointly  with  her,  either  under  said  firm-  name 
or  otherwise,  made  the  promises  In  the  complaint  alleged:  On  the  trial  it 
appeared  on  the  part  of  the  plaintiff  that  the  notes  were  signed  by  the  defend- 
ant James  with  die  name  of  Eaglesum  &  Co.,  and  that  at  the  date  of  the  notes 
the  defendants  carried  on  business  under  the  firm  name  of  Eaglesum  Jk  Co. 
The  defence  then  proved  that  at  the  time  of  the  mailing  of  the  notes  ia«. 
defendants  were  husband  and  wife.  For  the  defence  the  court  was  requested 
to  charge  the  jury,  that  if  they  were  satisfied  that  at  the  time  the  notes  were 
made  the  defendants  were  husband  and  wife,  they  should  render  a  verdict  for 
the  defendants.  The  court  refused  so  to  charge,  and  charged  that  if  the  Jury 
were  satisfied  the  notes  were  signed  by  the  defendant  James  in  the  name 
Eaglesum  &  Co.  and  that  the  defendants  we>*e  at  that  time  husband  and  wife, 
the  action  could  not  be  sustained  against  the  wife ;  but  that  where  an  action 
is  brought  against  two  persons,  and  it  turns  out  that  only  one  was  ever  liable, 
the  judgment  may  be  against  the  one  so  liable ;  and  that  therefore  if  they 
should  find  that  the  defendants  were  husband  and  wife  at  the  time  the  notes 
were  made,  and  that  the  defendant  James  made  them  in  the  name  of  Eagle- 
sum &  Co.,  their  yeidict  should  be  in  favor  of  the  plaintiff  against  James 
alone.  To  this  ruling  an  exception  was  taken.  The  verdict  was  for  the 
plaintiffagainst  the  defendant  James  alone,  and  on  which  a  Judgment  was 
subsequently  entered.  The  Judgment  was  afl^med  at  general  term  and  sub- 
sequently by  the  court  of  appeals. 

b.  So  in  an  action  against  two  or  more  defendants  upon  a  contract  made  by 
or  in  behalf  of  a  firm  or  association,  if  one  of  the  defendants  makes  default 
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and  others  appear  and  deny  their  liability,  it  is  sufficient  on  the  trial  for  the 
plainUff  to  prove  that  the  contract  was  made  by  the  firm  or  association,  and 
tiiat  the  defendants  who  appeared  are  members  thereof ;  and  it  is  not  neces- 
sary for  the  plaintiff  to  prove  that  the  defaulting  defendant  is  also  a  member 
(Dovming  v.  Mann,  9  How.  204 ;  8  E.  D.  Smith,  86 ;  Pruyn  v.  Ekuik,  21  N.  Y. 
300).  And  whenever  a  plaintiff  establishes  a  cause  of  action  against  one  or 
more  of  the  defendants  m  an  action  for  a  tort  or  upon  contract,  and  it  appears 
In  the  latter  case  that  the  defendants  were  not  joint  ccmtraetorB  oTjoinily  Udble, 
he  is  entitled  to  a  judgment  against  those  as  to  whom  he  establishes  his  cause 
of  action.  Thus,  in  an  action  on  a  Joint  and  several  bond  purporting  to  have 
been  executed  by  Uie  defendants,  on  the  trial  it  appeared  that  only  one  of  the 
defendants  had  signed  the  bond.  The  breach  of  the  condition  of  the  bond 
was  proved,  and  the  plaintiff  recovered  against  the  defendant  who  had  signed. 
[T^  People  V.  Cram,  8  How.  151).  And  the  plaintiff  may  have  judgment 
against  one  or  more  of.  several  defendants,  whenever  upon  the  facts  of  the 
case  a  cause  of  action  appear  against  such  defendants  {Harrington  v.  Mgham^ 
15  Barb.  525 ;  Bonsted  v.  VanderbUt,  21  ui  26 ;  MarmuU  v.  Marquat,  2  Eeman, 
342;  andseeBi;iMo»v.  Poina,  17How.  406;9Abb.28;  WUherheady,  AUen,fi8 
Barb.  661). 

a.  In  action  of  tort,  as  a  several  judgment  may  be  rendered  against  the 
guiltv,  and  Uie  others  acquitted,  a  misjoinder  of  defendants  is  not  available  in 
any  form  {Mon^ord  v.  Unghe%,  8  E.  D.  Smith,  591).  And  in  an  action  against 
husband  and  wife  for  an  assault,  held  that  plaintiff  might  recover  against  the 
husband  only  (Wagner  v.  BUly  19  Barb.  821).  So  an  action  against  several  de- 
fendants to  recover  the  possession  of  personal  property,  where  a  taking  of  tlie 
goods  by  one  of  the  defendants  is  fully  proved,  it  is  not  a  ground  for  a  nonsuit 
generally,  as  to  all  the  defendants,  that  no  joint  takine  by  them  was  proved 
TWoodMim  V.  Chamherlin,  17  Barb.  446 ;  Lomer  v.  MeScer,  25  N.  Y.  861,  364). 
if  nothing  appears  either  in  the  pleadings  or  the'  evidence,  to  charee  a  por- 
tion of  the  defendants,  they  will  be  entitled  to  a  nonsuit,  and  the  plaintiff  may 
proceed  and  try  the  issue  between  himself  and  the  other  defendants.  {Id.)  In 
an  action  against  several  partners,  on  a  promissory  note,  signed  with  the  part- 
nership name,  where  one  of  the  defendants  sets  up  as  a  derence,  that  the  note 
was  in  renewal  of  a  note  made  by  another  firm,  of  which  he  was  not  a  mem- 
ber, and  that  the  firm  name  to  the  note  in  suit  was  signed  without  his  author- 
ity, and  the  jury  find  for  such  defendant,  a  verdict  may  be  entered  for  him  and 
against  the  other  defendants  {Parker  v.  Jadaon,  16  Barb.  83). 

b.  In  an  action  against  partners  to  recover  money  lost  in  gaming  a  recov- 
ery against  one  of  the  defendants  without  amendment  is  regular  {BetU  v. 
mUman,  15  Abb.  184). 

e.  In  an  action  against  the  maker  and  indorser  of  a  note,  either  defen- 
dant may  have  the  complaint  dismissed  as  to  him  on  the  trial  (Lomer  v.  Meeker^ 
25  N.  Y.  861). 

dL  In  an  action  against  three  persons  as  partners,  one  not  being  served  with 
summons  nor  appearing,  the  partnership  being  put  in  issue,  on  proof  of  the 
partnership  of  the  defendants  served  held  that  the  plaintiff  might  have  judg- 
ment against  all  of  the  defendants  (Pruyn  v.  Black,  21  N.  Y.  800). 

e.  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  one  failed  to  answer,  on  the  trial  of  the  issue  raisea  by  the  answer  the 
defendant  who  answered  alone  appearing  -judgment  was  taken  against  both 
defendants,  without  any  proof  of  no  answer  having  been  received  from  one 
defendant,  held  that  no  such  proof  was  necessary  and  that  the  plaintiff  was 
regular  (GatUny.  BUUng$,  18  How.  511). 

/.  One  of  several  defendants  in  an  action  for  a  tort  is  entitled  to  a  verdict, 
before  liie  case  of  his  co-defendant  is  submitted  to  the  jury,  if  the  testimony 
be  such  that,  if  he  were  sued  alone,  he  would  be  entitled  to  a  nonsuit  {Domi^ 
nick  V.  Eacker,  8  Barb.  18 ;  McMartin  v.  Tayl(nr,  2  Barb.  356).  This  is  not  a 
matter  of  discretion  but  of  right.    (Id) 

In  an  action  against  seven  defendants  as  Joint  makers  of  a  promissory  note 
the  plaintiff  on  the  trial  was  allowed  to  st  *ke  out  the  names  of  two  of  the 
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defeudants  and  take  Judgment  against  the  remaining  fiye.  Bat  the  plaintiff 
had  to  pay  the  defendants  whose  names  were  struck  oat  their  costs  of  defend- 
ing {Marks  y.  Bard,  1  Abb.  68). 

a.  This  provision  is  to  be  construed  in  connection  with  §  118  (  WdU  y.  Smithy 
7  Abb.  261 ;  and  see  Ford  y.  JDavid,  1  Bosw.  570V 

See  aniey  p.  130,  a,  by  c. 

b.  Jadgment  on  recovery  by  plaintiff  'with  costs  to  the  defendant. 
— ^When  on  a  recoyeiy  by  the  plaintiff  in  an  action  for  a  money  demand,  the 
defendant  is  entitled  to  costs,  the  costs  should  be  set  off  against  the  plaintiff's 
recoyery  and  there  should  be  but  one  judgment  entered  and  execution 
awarded  for  the  excess  of  the  one  oyer  the  otherXJohnson  y.  l^rreUy  10  Abb.  884). 

^  A  separate  judgment  for  defendant's  costs  in  such  a  case  would  be  irregu- 
lar.  {Id,)    Bee  |  870,  post 

Ifoie  to  Paragraph  3. 

d.  AfOxmative  relief  to  defendant. — ^When  a  defendant  claims  afflrmatiye 
relief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the  cause  to  trial 
deyolyes  upon  him.  He  can  only  obtain  the  relief  when  the  cause  is  brought 
to  a  trial  upon  his  own  notice  or  that  of  the  plaintiff.  Boy  y.  Thompson^  8 
How.  258).  After  issue  joined,  if  a  defendant  seeks  judgment  for  more  than  a 
dismissal  of  the  complidnt  with  costs,  he  must  notice  l£e  cause  for  trial  {JVH 
9on  y.  Wheder,  6  u2.  49 ;  see  PoUer  y.  Davidson,  8  Abb.  43). 

0.  Section  274  '*  allows  to  a  defendant  afflrmatiye  relief;  but  is  not  that  as  against 
the  plaintiff  only  ?  For  it  makes  no  provision  for  plaintiff^  to  set  up  daims 
one  against  another,  nor  for  notifying  the  adverse  co-defendants  of  such 
claims.  It  also  authorizes  the  court  to  aetermine  the  ultimate  rights  of  th'^ 
parties  on  each  side  as  between  themselves ;  but  must  not  that  l^  Uie  rights 
as  they  arise  flrom  the  claim  set  up  by  the  plaintiff  only  ?  For  as  to  all  claims 
between  co-defendants,  neither  knows  what  the  other  sets  up  a^inst  Mm '' 
(Mechanict^  Savings  Institution  v.  Roberts,  1  Abb.  882 ;  and  see  Wooaicorth  y.  Bel- 
fctM,4How.  24;  1  Code  Rep.  129;  Norbury  v.  Sedey,  4  How.  73;  2  Code 
Rep.  47 ;  see  however,  ElUot  v.  Fed,  1  Paige,  g68). 

/.  A  judgment  must  be  based  upon  the  pleadings,  and  affirmative  relief  can- 
not be  ffiven  to  the  defendant,  unless  set  up  by  way  of  counter-claim  {Wright 
y.  Delafidd,  26  N.  Y.  266).  Thus  where  the  complaint  prayed  a  specific  per- 
formance of  a  contract  in  regard  to  the  sale  of  land  and  an  injunction  asamst 
the  defendants  prosecuting  actions  on  notes  given  for  the  purchase  of  said  lands, 
the  defence  in  effect  was  that  the  defendants  were  not  bound  to  complete 
until  said  notes  were  paid.  The  defence  was  established  and  held  that  no 
other  judgment  could  be  rendered  than  one  dismissing  the  complaint  and  a 
judgment  giving  defendant  affirmative  relief  was  reversed.    (Id,) 

g.  In  an  action  for  divorce  for  cruel  treatment,  brought  by  a  wife  against 
her  husband,  the  plaintiff  failed  to  make  out  a  case.  The  defendant  set  up  by 
answer  and  proved  facts  which,  had  he  been  plaintiff,  would  have  entitled 
him  to  a  divorce  a  mensaet  thora;  held,  that  as  defendant,  he  was  entitled  to 
the  same  relief  (MeNdmara  v.  McNamara,  9  Abb.  18 ;  2  Hilton,  547). 

n.  In  an  action  on  an  award,  a  defendant  may  have  affirmative  relief  (^Tt^t^I* 
Um  y.  MickUs,  29  Barb.  465). 

Note  to  Faragraph  8. 

•.  Judgment  against  one  defendant  leaving  the  action  to  proceed  against 
the  otJier. — A  party  can  avail  himself  of  this  provision  only  through  tiie  me- 
dium of  an  order  of  the  court ;  and  in  a  case  in  which  the  court  might  allow 
judgment  to  be  entered  against  one  defendant  and  the  action  to  proceed  as 
to  the  others,  it  is  irregular  for  a  plaintiff,  without  an  order  for  the  purpose,  to 
enter  judgment  asainst  one  defendant  and  continue  the  action  against  the 
others  (iSe<m  y.  ComHock,  11  How.  197;  and  see  BxieR  v.  Oay,  18  Uow.  81). 
And  where  a  number  of  defendants  are  sued  on  &  joint  liability,  and  some  de 
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fend  and  one  fiiils  to  anffveer,  the  plaintiff  is  not  entitled  to  Judgment  against 
the  defendant  not  answering  trntil  the  issne  raised  by  the  other  defendants 
has  been  disposed  of  (OatUn  t.  Laiatm,  4  Abb.  248). 

a.  **  The  court  has  no  authority,  where  the  action  is  to  foreclose  a  niortgaget 
to  render  a  contingent  Judgment  for  the  balance  of  the  debt  remahiing  unsat- 
isfied, after  a  sale  of  the  mortgaged  premises  previous  to  the  rendition  of  the 
principal  Judgment  for  a  foredosure  and  sale  of  the  premises  mortgaged.  The 
action  cannot  be  so  divided  {Oobb  ▼.  ThorfUan^  8  How.  66).  In  that  case  some 
of  the  defendants  answered,  and  some  did  not.  The  court  denied  a  motion 
for  Judgment  against  the  defendants  who  did  not  answer.  Sec.  274  does  not 
apply  to  such  a  case. 

6.  A  several  Judgment  may  be  entered  wherever  a  several  action  might 
have  been  brought  (Parker  v.  Jaekttm^  16  Barb.  88 ;  Harrington  v.  Btghnm^ 
15  Barb.  525 ;  Merr^iM  v.  Oooley,  4  How.  272 ;  CrandaU  v.  Beach,  7  How.  271). 

&  In  an  action  for  a  tort  against  two  defendants,  one  defendant  died  and 
the  plaintiff  obtained  an  order  for  continuing  the  action  against  the  survivor 
and  the  representatives  of  the  deceased.  On  the  trial  the  court  obligcMl  the 
plaintiff  to  elect  either  to  proceed  against  the  survivor  or  the  representatives. 
The  plaintiff  having  elected  the  representatives,  held  that  the  surviving  de- 
fendant was  entitled  to  costs  (Gardner  v.  Walker^  22  How.  406). 

Ifate  1o  Paragraph  L 

d.  Dlamifwal  of  oomiflalnt  for  not  serving  copy. — [Semble.  This  sul>> 
division  applies  only  to  the  case  of  a  neglect  to  proceed  against  one  or  some 
of  two  or  several  defendants,  not  a  feilure  to  bring  the  cause  to  trial  The  lat- 
ter case  is  within.  rulA  26  and  27,  which  see.] 

«.  The  statute  fixes  the  time  within  which  the  plaintiff  must  serve  a  copy 
of  the  complaint  ajfter  demand ;  and  if  he  fails  to  serve  the  copy  in  time,  it  is 
in  contemplation  of  section  274,  an  unreasonable  neolect  to  proceed  in  the  cause 
against  the  defendant  who  has  been  served  with  the  summons ;  and  the  mo- 
tion may  be,  In  the  language  of  that  section,  to  digmUi  the  eomplaini,  though 
in  point  of  fact  no  complaint  may  have  been  made.  If  the  motion  is  granted, 
the  acUon  will  be  dismissed  {Caimn  v.  Bragden,  5  How.  124 ;  Baker  v.  Curtut, 
7  ib,  478 ;  and  see  Luee  v.  I¥empert,9  How.  212;. 

/.  If  the  copy  complaint  is  not  served  mthin  twenty  days  after  demand, 
and  is  afterwards  tendered,  the  defendant  is  not  bound  to  accept  it  (Mande- 
ffiUe  V.  Winne,  5  How.  461).  And  if,  after  service  of  notice  of  motion  under  this 
section  to  dismiss  the  complaint  for  not  serving  a  copy  within  twenty  davs 
after  a  demand  thereof,  a  copy  is  served  by  leaving  it  at  the  office  of  the  de- 
fendant's attomev,  and  he  neither  refiised  to  receive  it,  nor  did  he  offer  to 
return  it,  until  after  the  lapse  of  fifteen  days,  when  he  returned  the  copy  com- 
plaint with  a  notice  that  he  disre^rded  it, — on  the  hearing,  the  court  granted 
the  motion,  with  leave  to  the  plamtiff  to  serve  a  copy  of  the  complaint  within 
five  days,  on  payment  of  costs ;  and  the  court  said,  **  The  affidavits  do 
not  show  an  express  waiver  by  the  defendant's  attorney  of  this  motion.  Had 
the  copy  complaint  been  served  before  the  notice  of  motion,  and  the  attorney 
received  it  without  objection,  or,  if  he  had  no  opportuni^  to  object,  had  re- 
tained it  without  giving  notice  tliat  he  should  disregard  it,  I  should  not  hesi- 
tate to  apply  the  doctrine  of  waiver  "  ( Wirtz  v.  NorUm,  26  Wend.  689 ;  8  Hill 
476;  1  How.  240 ;  2  t&.  146 ;  8  t&.  64). 

g.  Where  a  summons  in  the  form  required  by  the  second  subdivision  of 
section  129,  contained  the  names  of  several  parties  as  defendants,  and  was 
served,  without  any  copy  of  the  complaint,  on  one  only  of  the  parties  named 
as  defendants,  and  ne  appeared  and  demanded  a  copy  of  the  complaint,  whidi 
was  served,  but  which  contained  only  the  name  of  the  party  served  as  defend- 
ant, and  no  proceedings  were  had  against  the  other  parties  named  as  defend- 
ants,— the  defendant  served,  moved  to  set  aside  the  summons  and  for  a  dis- 
missal of  the  cx>mplaint  for  neglect  of  the  plaintift*  to  serve  a  complaint  agidnst 
all  Uie  parties  named  as  defendants  in  the  summons.  The  court  denied  the 
motion,  and  said,  the  defendant  served  **  has  no  right  to  ask  the  court  to  dia- 
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miss  the  complaint,  witli  costs,  in  fkvor  of  the  other  deftodants,  nnder  section 
274.  It  is  for  thoee  defendants  to  make  the  motion,  and  not  the  party  served 
{Irama  y.  7bMa«/7  How.  90;  and  see  MeKerme  y.  Hackttaff^  2  E.  D.  Smith, 
76;  Bobinton y.  FnoBt,  14 Barb.  686). 

a.  A  party  named  as  a  defendant  in  the  summons,  but  who  has  not  been 
seryed,  cannot  Dohintartiy  appear  and  move  to  dismiss  the  complaint  under 
this  section,  '*  unless  he  has  some  right  to  protect,  which  renders  such  appear- 
ance necessary.  Thus,  where  an  injunction  has  been  granted  affecting  the 
rights  of  a  party  not  served  with  a  subpoena,  he  was  allowed  to  appear  yolun- 
tarily,  and  Join  in  a  motion  to  dissolve  the  ij^unction  (W(^  v.  Vanderhejfden^ 
8  Paige,  46).  So  in  the  Georgia  Lumber  Go.  v.  BmeS  (9  Paige,  226),  it  was 
held  that  a  defendant  arrested  upon  a  ne  exeat  might,  without  waiting  for  the 
service  of  a  subpoena,  enter  his  appearance,  and  demand  a  copy  of  the  bill " 
{Tra^  V.  Reynolds,  7  How.  827.    See  ante,  p.  177,  d). 

h,  A  motion  for  Judgment  for  not  serving  a  copy  of  the  complaint  must  be 
made  m  the  district,  or  a  county  adjoining  the  county  in  which  the  summons 
states  the  complaint  will  be  filed  (Johnston  v.  Bryan,  1  Code  Rep.  N.  S.  46 ;  -6 
How.  866) ;  for  if  no  complaint  be  filed,  it  will  be  presumed  that  the  place  of 
trial  of  the  action  is  the  county  where  the  summons  states  the  complaint  wHl 
be  filed,    (id.) 

e.  DiamiMlne;  complaint  for  not  prooeedmg  to  trial  (See  Rules  26, 27.) 
— ^Where  a  defendant  notices  the  cause  for  trial,  and  omits  an  opportunity  to 
move  it  at  the  circuit,  he  cannot  afterwards  move  at  special  term  for  a  dis- 
missal of  the  complaint  for  the  plaintiflTs  neglecting  to  proceed  to  trial  {Me- 
Carthy  v.  Hancock,  1  Code  Rep.  N.  S.  188 ;  6  How.  28). 

d.  Either  party  may  eive  notice  of  hearing ;  and  wh8!re  both  parties  notice 
the  cause,  neither  can  charge  delay  or  de&ult  upon  the  other  for  not  bringing 
the  cause  to  a  hearing  (IhSnpson  y.  Krider,  8  How.  248 ;  MoeUer  v.  Bailey,  14 
•H  869).  A  defendant  cannot  move  for  Judgment  as  in  case  of  a  nonsuit,  or  a 
difflnissal  of  the  complaint,  merely  be«ause  the  plaintiff  has  foiled  to  notice 
the  cause  for  trial,  and  later  issues  have  been  tried  at  the  circuit    (Id.) 

e.  If  the  plaintiff  in  an  action  of  claim  and  delivery,  in  which  issue  has 
been  Joined,  neglects  to  bring  the  cause  on  for  trial,  the  proper  course  for 
the  defendant  is  to  notice  the  cause  himself,  and  bring  it  on.  An  order  that 
the  complaint  be  dismissed,  unless  the  plaintiff  bring  the  cause  to  trial  within 
a  specified  time,  is  improper  in  such  a  case  (Sehweder  a.  EMenbaek,  6  Abb. 
66).  But  in  Boy  v.  Thompson  (8  How.  268),  held  *'  that  in  order  to  entitle  a 
defendant  to  move  tor  a  aismissal  of  the  complaint,  he  was  not  bound  him- 
self to  notice  the  cause  for  trial,  but  might  malse  the  motion  in  all  cases  where 
the  plaintiff  had  neglected  to  bring  the  cause  to  trial  according  to  the  course 
and  practice  of  the  court  The  affidavit,  however,  upon  which  the  motion  is 
founded,  must  show  that  the  cause  was  at  issue  in  time  to  have  it  noticed,  and 
that  at  the  term  for  which  it  ought  to  have  been  noticed  younger  issues  had 
been  tried." 

/.  On  a  motion  by  defendant  to  dismiss  the  complaint  for  the  reason  that 
the  plaintiff  did  not  bring  the  cause  to  trial  at  a  previous  circuit,  held  that  the 
defendant  was  not  guilty  of  laches  in  moving  where  but  one  general  term  had 
intervened,  and  no  special  term  having  been  held  before  that  general  term, 
at  which  the  defendant  could  have  noticed  the  motion  (Hawl^  v.  Seymmir,  8 
How.  96). 

g.  It  is  no  sufficient  answer  to  a  motion  to  dismiss  the  complaint  for  want 
of  prosecution,  to  say  that  the  plaintiff  is  dead,  that  no  representative  can  be 
found  to  revive  the  action,  but  that  the  attorney  hopes  to  find  a  representative 
who  is  willing  to  revive  the  action  (OrcMford  v.  whitehead,  1  Code  Rep.  N.  8. 
845).  Where  one  of  several  defendants  died  pending  the  reference  of  an 
action,  which  survived  to  his  legal  representatives,  and  the  surviving  defend- 
ant who  had  api)eared  and  answered,  moved  the  court  for  a  dismissal  of  the 
complaint  as  l^gnunst  him,  the  plaintiff  having  neglected  to  proceed  and  bring 
in  the  heirs  or  devisees  of  the  deceased  defendant,  either  by  motion  or  by  sup- 
plemental complaint,  the  court  directed  an  orler  that  the  complahit  be'  dis- 
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missed  as  to  the  moving  defendant  with  costs,  imless  the  plaintiff  within 
sixty  days  from  the  serrice  of  the  order  obtained  leave  to  and  filed  a  sopple- 
mental  complaint,  and  issued  a  summons  thereon  against  the  persons  repre- 
senting  the  mterest  of  the  deceased  defendant  (Chapman  y.  Foster^  15  How. 
241). 

a.  Where  the  plaintiff  notices  the  cause  for  trial  at  the  circuit,  and  by  agree- 
ment of  the  counsel  on  both  sides  it  is  set  down  for  a  fhture  day  in  the  circuit, 
and  before  that  day  arrives  the  jurv  are  discharged  and  the  circuit  adjourns 
fine  cUe^  it  is  a  waiver  by  the  deKnaant  of  a  motion  for  a  dismissal  of  the  com- 
plaint, and  for  judgment  for  not  brinMng  on  the  trial  by  plaintiff  previous  to 
the  cause  being  set  down  (FuU&r  v.  I^Deety  9  How.  74). 

b.  In  an  action  to  recover  possession  of  personal  property,  after  a  stipula- 
tion to  try,  the  plaintiff  a^ain  n^lected  to  bring  the  cause  to  trial,  but  entered 
a  rule  to  discontinue,  and  tendered  the  costs,— held  that  the  defendant  could 
not  move  for  a  dismissal  of  the  complaint  and  Judgment  for  a  return,  and  that 
his  remedy  was,  himself  to  notice  the  cause  for  trial,  and  then  take  such 
Judgment  as  the  circumstances  of  the  case  required  (TFJZwn  v.  Wheeler^  6  How. 
48).    See  ante,  890,  g, 

0.  Where  the  case  is  at  issue  as  to  some  only  of  the  defendants  and  the 
plaintiff  does  not  proceed  against  the  others,  the  proper  course  for  the  defend- 
ants as  to  whom  the  cause  is  at  ^ssue  to  pursue,  is  to  move  to  dismiss  the  com- 
plaint as  to  them,  they  cannot  regularly  bring  the  cause  on  for  trial  and(when 
called  take  a  dismissal  of  the  complaint  QUorris  v.  Cfrawfard,  16  Abb.  124). 
SemJbiey  that  if  a  plaintiff  fail  to  prosecute  his  action  against  several  defendants 
with  diligence  one  of  such  defendants  may  in  a  proper  case,  move  to  have  the 
complaint  dismissed  as  to  him,  leaving  the  action  to  proceed  against  the 
others  {Ward  v.  Dewey,  12 How.  193). 

d.  When  in  granting  an  order  dismissing  the  complidnt  for  plaintiff's  n^- 
lect  to  proceed,  leave  is  reserved  to  him  to  bring  the  cause  to  trial  on  payment 
of  costs,  the  costs  should  include  all  the  costs  to  which  the  defendant  is  enti- 
tled up  to  that  time  (Bowles  v.  Van  H<nnie,  11  Abb.  84). 

e,  A  dismissal  of  the  complaint,  on  motion  at  special  term,  for  want  of  pro- 
secution of  the  action,  is  a  Judgment  in  &vor  of  the  defendant  (TiUspaugh  v. 
Dick,  8  How.  83).  It  is  equivalent  to  a  nonsuit  (Holmes  v.  Boeum,  6  How.  218 ; 
Earrisari,  v.  Wood,  2  Duer,  50 ;  and  see  Robiru  v.  WeUs,  26  How.  15). 

/.  One  of  several  defendants  may  make  the  motion  to  dismiss  for  not  pro- 
cee6\ng(Bis?ujp  v.  Morgan  A  Code  Kep.  N.  8. 340 ;  Boyt  v.  LoomU,  1  Code  Rep. 
128 :  Ward  v.  Deti>ey,  12  How.  198).  The  code  has  not  altered  the  rule  of 
practice  formerly  existing  in  suits  in  equity,  that  where  the  plaintiff  does  not 
proceed  with  due  diligence  any  defendant  who  has  perfected  -his  answer  may 
move  to  dismiss  the  action  (SaUers  v.  Pruyn,  15  Abb.  224).  The  defendant 
having  stayed  plaintiff's  proceedings  until  security  given  for  the  costs,  does 
not  prevent  his  making  the  motion.  Nor  does  the  fact  that  defendant  has 
actually  noticed  the  cause  for  trial  (Bowles  v.  Van  Borne,  11  Abb.  84.  This 
case  was  in  the  superior  court,  and  refers  to  MoeUer  v.  Bailey,  14  How.  859 ;  and 
see  GhampUn  v.  Pkrie,  4  Wend.  209).  The  motion  cannot  be  made  after  an  order 
obtained  by  defendant  for  a  new  trial,  until  the  order  has  been  served  (Bobb  v. 
Jetoell,  6  How.  276). 

g.  Note  tx>  paragraph  5.  Judgment  against  married  'woman. — ^The 
judgment  against  a  married  woman  does  not  cease  to  be  in  rem,  although  as 
to  form  in  personam.  In  all  cases  of  Judgment  agfunst  a  married  woman  it 
should  be  expressly  stated  therein  that  the  amount  is  "  to  be  levied  or  col- 
kciGd.  out  of  her  separate  estate  and  not  otherwise,*'  and  the  execution  should 
fellow  the  judgment  in  its  terms  (Daidwin  y.  Kimmel^  16  Abb.  858 ;  and  see 
Laws  1858,  p.  1057»  ante,  p.  280  d). 

§  275.  [231.]     27ie  relief  to  he  awarded  to  the  plainiiff. 
The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  which  he  shall  have  demanded  in  his  complaint; 
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bat  in  any  other  case,  the  court  may  grant  him  any  relief  con- 
eistent  with  the  case  made  by  tlie  complaint,  and  embraced 
within  the  issue. 

a.  Where  a  complaint  asks  for  specific  relief,  and  the  defendant  makes  no 
defence,  the  plaintiff  cannot  take  Judgment  for  a  greater  amount  than  is  asked 
for  In  the  complaint  {Burd  y.  Leatenwnihy  1  Code  Rep.  N.  S.  278).  The  plain- 
tiff hi  the  complaint  asked  to  have  notes  to  the  amount  of  |5,000  delivered  up 
and  canceled,  and  to  have  a  Judgment  for  $2,000,— held,  that  a  Judgment  for 
$7,000  exceeded  the  relief  sougnt  in  the  complaint ;  and  the  judgment  was 
reversed.  (lb.)    It  is  not  enough  that  the  complaint  states  facts  entitling  the 

f>laintiff  to  certain  relief,  he  cannot  in  the  absence  of  an  answer  have  any  re- 
ief  not  demanded  {Simonsan  y.  Blake,  12  Abb.  381 ;  20  How.  484).  Thus 
where  in  a  foreclosure  the  complaint  only  prays  for  a  sale,  the  plaintiff  can- 
not, in  the  absence  of  an  answer,  take  a  Judgment  for  payment  of  any  defi- 
ciency (id.).  And  in  partition,  defendants  not  having  answered  cannot  be  re- 
quired to  account  for  rents,  if  the  complaint  does  not  specifically  ask  such  re- 
Viet  (BnUwinker  v.  JSpker,  12  Abb.  811). 

b.  A  Judgment  giving  plaintiff  relief  not  demanded  in  the  complaint  is  not 
merely  irregular  but  voiaable  as  unauthorized,  and  the  right  to  move  to  va- 
cate it  is  not  limited  to  one  year  {Sinumson  v.  Blake.  12  Abb.  881 ;  20  How. 
484). 

c.  Where  there  is  an  answer  the  court  is  to  give  such  relief  as  the  parties 
are  entitled  to,  whether  demanded  in  the  complaint  or  not  (Jotim  v.  Butler,  20 
How.  189),  provided  the  relief  is  limited  to  such  as  is  proper  in  reference  to 
the  parties  before  the  court  (Smith  v.  Howard,  20  How.  151) ;  and  is  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issue  (Cowen- 
hoven  V.  City  cfBroolSi/^,  88  Barb.  0).  A  plaintiff  cannot  recover  damages  for 
injuries  to  his  possession,  when  the  complaint  negatives  the  existence  of  pos- 
session in  him  (id.)  and  provided  an  action  is  the  proper  remedy ;  thus  where  the 
complaint  asked  for  damages  for  keeping  plaintin  out  of  office,  and  to  have* 
the  certificate  of  defendant's  election  declared  void,  the  complaint  was  dis- 
missed biM^use  the  plaintiff  should  have  proceeded  by  quo  toarranto  (Hartt  v. 
Sarvey,  21  How.  882). 

d.  Where  the  complaint  unites  legal  and  equitable  causes  of  action,  if  the 
evidence  sustains  either.  Judgment  should  be  rendered  accordingly,  whether 
the  action  be  tried  at  circuit  or  special  term  {N.  T.  Ice  Co.  v.  i^T.  Irest.  2ns,  Co., 
21  How.  296 ;  28  N.  Y.  857 ;  reversing,  20  How.  424 ;  and  as  it  seems  over- 
ruling  Von  Beck  v.  Village  of  Eondout,  16  Abb.  48 ;  Stevenson  y.  Buxton,  15 
Abb.  852 ;  reversing,  8  Abb.  414 ;  and  see  Craia  v.  Byde,  24  How.  818 ;  See  v. 
Partridge,  2  Duer,  ^8).  Thus  where  the  complaint  pravs  the  reformation  of 
a  contract  and  damages  for  Its  breach,  and  the  court  finds  the  plaintiff  not 
entitled  to  have  the  reformation  of  the  contract,  but  entitled  to  damages  for  i 
the  breach  of  the  contract,  the  plaintiff  should  have  judgment  for  the  damages 
proved  (JVl  T.  lee  Co.  v.  JV.  WaLIns,  Co.,  28  N.  Y.  857  ;  BidweU  v.  JMtorMuL 
Ins.  Co.,  16  N.  Y.  268). 

e.  A  complaint  without  averring  that  the  parties  had  stated  an  account,  set 
forth  a  state  of  &cts  showing  that  the  plaintiff  was  entitled  to  an  accounting 
and  tendmg  to  show  an  account  stated.  It  demanded  judgment  for  a  sum 
certain  as  an  ascertained  balance,  held  that  the  complaint  should  not  be  dis- 
missed, but  that  the  action  should  proceed  as  if  the  plaintiff  had  prayed  an  ac- 
counting and  judgment  for  the  amount  which  should  thereupon  be  found  due 
(Emery  v.  Pease,  20  N.  Y.  62).  It  is  sufficient  if  facts  be  stated  hi  the  complaint 
which  warrant  the  judgment,  although  the  grounds  upon  which  the  Judg- 
ment was  rendered  were  other  than  those  evidently  contemplated  by  the 
pleader  (Wright  y.  Hooker,  10  N.  Y.  51).  If  the  facts  stated  in  the  complaint 
give  a  right  of  action,  the  plauitiff  may  recover,  no  difficulty  can  arise  as  to 
the  form  of  action  whether  in  case  or  on  contract  (SgoU  y.  FUkington,  15  Abb. 
280).    See  m  note  to  §  140. 
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a.  Where  the  complaint  alleges  fraadulent  repreaentations  of  defendant, 
by  which  plaintiff  was  induced  to  pay  him  money^  and  which  is  sought  to  be 
recovered,  plaintiff  may  recover  as  for  money  receiTed  to  his  use  wluout  any 
proof  of  fraud  (ByMe  y.  Wood,  24  N.  Y.  e07). 

b.  Where  plaintiff  fails  to  prove  the  cause  of  action  alleged  in  the  complaint 
in  its  enUre  scope  and  meaning,  but  proves  a  cause  of  action  different  from 
that  alleged,  he  is  not  entitled  to  any  judgment  {8dUus  y.  QeniriuS  Bosw.  250 ; 
and  see  Bedmond  v.  I>ana,  3  Bosw.  615 ;  BaU^  v.  J^fder,  10  K  T.  868). 

e.  In  an  action  for  specific  performance,  the  court  has  power,  where  the  de- 
fendant cannot  make  title  to  all  the  property,  to  decree  perfonnance  as  to  so 
much  as  he  may  be  able  to  make  title  to ;  but  (for  the  reasons  stated  in  the  re- 
port]  it  is  a  power  which  should  ^  be  exercised  with  great  deliberation  and 
caution.**  It  may  be  decreed  although  not  asked  for  by  the  complaint,  but 
it  must  be  asked  for  at  the  trial ;  and  if  not  demanded  there,  it  cannot  be  de- 
creed on  appeal  {MBU  v.  Van  Voorhies,  10  Abb.  160).  And  in 'an  action  for  a 
specific  perrormance,  the  court  may  give  damages  for  the  non-performance 
(Bari0u>  V.  8eoU,  24  K.  Y.  40;  MarqwU  v.  Mmrquat,  2  Eer.  886 ;  reversing  7 
How.  417 ;  mnMe,  sustaining  8tmien»on  v.  Biaeton,  8  Abb.  414 ;  and  overruling 
S.C.15  Abb.  852;  and  Oraigy.mtde,  24  How.  815;  and  see  TTMUoffv.  Jfc- 
4^hwr^  2  Barb.  270;  Woodward  v.  HarrU,  2  Barb.  440).  See  aiwU,  pp.  253  a, 
254  «,  (1,205  0,848  6. 


§  876.  [232.]  Sate  of  damages  where  damages  are  recover- 
able. 

Whenever  damages  are  recoverable,  the  plaintiff  maj  claim 
and  recover,  if  he  show  himself  entitled  thereto,  anj  rate  of 
damages  which  he  might  have  heretofore  recovered  for  the 
same  cause  of  action. 

Bee  note  tog  26L 

§  277.  Judgment  in  action  for  recovery  of  personal  prop- 
erty. 

In  an  action  to  recover  the  poseegsion  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  possession  or  the  valne  thereof,  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  prop- 
erty have  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may  be  for 
a  return  of  the  property,  or  the  value  thereof,  in  case  a  return 
caDuot  be  had,  and  damages  for  taking  and  withholding  the 
same. 

h.  A  defendant  who  succeeds  in  an  action  to  recover  the  possession 
of  personal  pmperty,  when  the  property  has  been  delivered  to  the  plaintiff, 
must,  under  this  section  take  ludgment  in  the  alternative,  for  a  return  of 
the  property  or  for  the  value  uiereof  as  assessed,  in  case  a  return  cannot 
be  had ;  this  section  having  deprived  the  defendants  in  such  actions  of  the 
election  given  them  by  the  revised  statutes,  to  take  ludgment  dther  for  a 
return  or  for  the  value  of  the  property,  at  their  option  (Dmghi  v.  Eno$^  5  Sel- 
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den,  470).  Where  the  judgment  was  not  in  the  alterndtiye,  held  that  a  new 
trial  was  not  necessary;  but  the  Judgment  might  be  modified  so  as  to  conform 
to  the  code  by  changmg  it  into  a  Judgment  in  the  alternative,  for  the  recoy- 
ery  of  the  possession  of  the  property  or  of  its  value  in  case  a  delivery  cannot 
be  had,  assuming  the  amount  recovered  as  damages  to  be  the  true  value  of  the 
property  to  the  plaintiffs  (FUxhvgh  v.  Wimany  5  Selden,  569 ;  Seaman  v.  Luce, 
28  Barb.  240;  and  see  Wood  v.  Ors^,  26  N.  Y.  848;  Qlann  v.  Tounglove,  27 
Barb.  480).  A  judgment  not  in  the  alternative  is  valid  until  reversed  or 
amended  (OaUarati  v.  Orser,  4  Bosw.  94). 

a.  Where  the  relief  demanded  by  the  complaint  was  a  judgment  for  the 
return  of  personal  property  or  its  value,  and  no  answer  was  put  in,  it  was 
held  that  the  plaintiff  mi^t  elect  which  Judgment  he  would  take,  but  that  he 
could  not  take  Judgment  in  the  alternative  Commercial  B'k,  y.  White.  8  How. 
292 ;  1  Code  R  68).    See  Aldrich  v.  Thiel,  8  Code  Bep.  91.  * 

See  note  to  ^261. 

§  278.  [283.]  (Am'd  1849,  1851,  1852.)  Judgment,  how 
directed. 

Judgment  upon  an  isene  of  law,  or  of  fact,  or  upon  confes- 
sion, or  upon  failure  to  answer  (except  where  the  clerk  is 
authorized  to  enter  the  same  by  the  first  subdivision  of  §  246, 
and  by  §  884,  and  except  where  it  may  be  given  at  the  gen- 
eral term  as  provided  in  §  265)  shall  in  the  first  instance  be 
entered  upon  the  direction  of  a  single  judge,  or  report  of 
referees,  subject  to  review  at  the  general  term,  on  the  demand 
of  either  party,  as  herein  provided. 

h^  A  Judgment  upon  a  written  offer,  pursuant  to  §  885,  is  not  within  this 
section,  and  may  he  entered  without  the  previous  permission  of  a  Judge  {HGl 
V.  Northropy  9  How.  625). 

c  Where  there  is  an  issue  of  law  and  an  issue  of  &ct,  no  Judgment  can  be 
entered  until  both  issues  are  disposed  oi(Magter9  v.  Barnard^  1  Code  Rep.  N. 
8.  407 ;  6  How.  188 ;  Belknap  v.  Mclntyre,  2  Abb.  886)l 

d.  Where  an  answer  sets  up  nyre  than  one  defence,  and  one  of  them  is 
held  bad  on  demurrer,  the  plaintiff  can  have  an  order  only  that  judgment 
shall  be  entered  in  his  fkvor,  unless  the  defendant  shall  succeed  upon  the 
other  issues.  An  absolute  judgment  for  the  plaintiff  on  the  demurrer  is  in- 
proper  in  such  a  case  (Belknap  v.  Mclntrye,  2  Abb.  866. 

e.  Where  the  decision  at  the  circuit  is  correct,  but  the  judgment  is  erroneously 
entered,  the  remedy  of  the  party  is  not  by  appeal  from  the  judgment,  but  by 
motion  at  special  term  to  correct  the  error  {CampbeU  v.  Adams,  88  Barb.  182). 

/.  The  court  have  not  the  power  to  order  judgment  nune  pro  tunc,  as  of  a 
date  prior  to  the  actual  judgment,  to  affect  the  (Muties*  right  to  costs  (Moore  v. 
Westertelt,  14  How.  279).  As  to  allowing  judgment  to  be  entered  nunc  pro 
tune  after  the  death  of  a  party  (Crawford  y.  Wileon,  4  Barb.  505). 

g.  After  a  verdict  upon  issues  settled,  it  is  immaterial  whether  the  subse- 
quent proceedings  to  obtain  judgment  is  at  the  circuit  or  special  term  (Dort  v. 
iicAdam,  27  Bart).  187). 

A.  Where  an  order  granting  a  &yor  to  a  plaintiff  imposed  on  him  tlie  pay- 
ment of  costs,  and  provided  that  if  the  costs  were  not  paid  within  twenty  days 
after  adjustment,  the  defendant  might  euter  a  judgment  of  nonsuit,  held  that 
on  proof  to  the  clerk  of  the  non-payment  of  these  costs  he  might  enter  a  judg^ 
ment  of  nonsuit  without  any  further  order  of  the  court  (Hanrui  v.  Dexter^  15 
Abb.  186). 
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a.  In  an  action  on  »  penal  bond,  the  Judgment  in  form  is  for  the  penalty 
(Western  Bank  Y,  Sherwood,  2»BaTh.  283). 

b.  A  Judgment  against  an  executor,  except  on  the  plea  of  ne  ungusi  executor^ 
or  of  release  to  himself,  is  not  against  him  personally,  but  to  be  levied  of  the 
goods  of  the  testator  {MiOs  y.  Thursby,  12  How.  890y. 

e.  Where  defendant  has  appeared,  plaintiff  cannot  settle  ex  parte  the  form  of 
the  Judgment,  if  it  grant  spedal  relief  (3  Sand.  724). 

See  note  to  %  847. 


§  279.    [234.J  Clerk  to  keep  aJudgmenUook. 
•The  Clerk  shall  keep,  among  the  records  of  the  court,  a 
book  for  the  entry  of  judgments,  to  be  called  the  ^^judgment- 
book." 

§  280.  [235.]  Judgment  to  he  entered  inJudgmerU^ook. 

The  judgment  shall  be  entered  in  the  judgment-book,  and 
shall  specify  clearly  the  relief  granted,  or  other  determination 
of  the  action. 

d.  The  clerk  is  bound  to  enter  Judgment  on  being  paid '  the  fee  prescribed 
therefor,  and  cannot  Justify  a  refusal  on  the  ground  that  fees  for  other  services 
in  the  cause  remain  unpaid  {Purdy  y.  BUerSj  15  Abb.  160). 

0.  In  Schenectady  A  Saratoga  Bank  Rood  Co.  y.  Ihateher  (6  How.  226 ;  1 
Code  Rep.  N.  8.  880),  it  was  held  that  the  decision  of  the  court  in  writing, 
when  filed,  is  not  the  entry  of  Judgment,  but  tiiat  in  such  a  case,  as  in  all  others, 
the  clerk  must  enter  the  Judgment  in  the  Judgment-book.  And  see  LeniUhon 
y.  Mayor,  dte,  of  New  Tork  (f  Code  Rep.  N.  8.  Ill ;  8  Sand.  721). 

/.  If,  after  the  Judgment  is  entered,  a  case  is  made,  it  m&y  byorder  be  annexed 
to  the  Judgment-roll  (Lynde  y.  Gowenhoven,  8  Code  Rep.  7 ;  4  How.  827 ;  BenouU 
y.  HarrU,\  Code  Rep.  125 ;  2  Sand.  641 ;  and  Chwreh  y.  Rkodee,  6  How.  285 ; 
Anderson  y.  Dickie,  26  How.  201). 

See  Rules  9, 72. 

§  281.  [236.]  (Am'd  1849,  1851,  1852.)    JudgmewtrroU. 

XTnleBs  tlie  party  or  his  attorney  shall  furnish  a  judgment- 
roily  the  clerk,  immediately  after  entering  the  judgment,  shall 
attach  together  and  file  the  following  papers,  which  shall  con- 
stitute the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  seryice 
and  that  no  answer  has  been  recelyed,  the  report,  if  any,  and 
a  copy  of  the  judgment  .  ^ 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  yerdict  or  re- 
port, the  offer  of  the  defendant,  exceptions,  case,  and  aU 
orders  and  papers  in  any  way  inyolying  the  merits,  and  neces- 
sarily affecting  the  judgment. 
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o.  It  is  the  clerk*8  and  not  the  attorney's  duty,  to  make  up  the  Judgment- 
roll  (BerumU  y.  Barm,  1  Code  Rep.  1^ ;  2  band.  641 ;  Earle  y.  Barnard,  22 
How.  437).  It  is  optional  with  the  prevailing  party  to  furnish  a  Judgment-roll 
or  not,  and  he  cannot  be  compelled  to  furnish  a  Judgment-roll  {Heinemann  y. 
WcOerimry,  5  Bosw.  686).    And  see  §  422. 

h.  The  bill  of  costs,  notice  of  adjustment,  and  affidavit  nf  disbursements, 
should  not  be  annexed  to  the  iudgment-roll;  and  if  they  are,  the  court  will 
order  them  to  be  taken  off  {SdieMctady  d  Saratoga  Plank  Boad  Co,  v.  Thatcher, 
1  Code  Rep.  K.  8.  880 ;  6  How.  226).  The  affidavit  and  order  of  arrest  are  no 
part  of  the  record,  and  should  not  be  engrafted  upon  it  or  entered  in  it  {Conoin 
y.  Freeland,  2  Selden,  665).  The  affidavit  on  which  a  requisition  to  the  sheriff 
to  take  personal  property  is  founded  (§207),  forms  no  part  of  the  Judgment- 
roll  (Kerrigan  v.  Bag^  10  How.  215),  The  provisions  of  the  code  regulating 
the  mode  of  entering  the  Judgment  and  the  filing  the  Judgment-roll,  are  not 
to  be  considered  imperative,  but  merely  directory  (iSj^imx^n  v.  Muggins,  9  How. 
86 ;  16  Barb.  «58). 

e,  A  jjidgment-roU  upon  "  a  Judgment  by  default,  besides  the  summons  and 
complamt,  must  contain  evidence  that  the  summons  was  f!erved  and  that  no 
answer  has  been  received,  thus  showing  that  the  court  had  Jurisdiction  over 
the  defendant  and  that  he  had  waived  his  right  to  defend.  If  the  defendant 
has  appeared  and  an  issue  has  been  Joined,  it  must  appear  from  tlie  roll  how 
that  issue  has  been  disposed  of,  so  as  to  authorize  the  court  to  proceed  to  Judg- 
ment. When  an  issue  of  fact  has  been  tried  by  a  Jury,  a  cop^  of  the  verdict 
entered  in  the  manner  prescribed  by  §  264  must  be  inserted  in  the  roll.  If 
the  issue  has  been  tried  before  a  referee,  his  report  stands  as  the  decision  of 
the  court,  and  must  appear  in  the  iudgment-rolL  In  like  manner  if  the  trial 
of  the  issue  be  before  the  court,  without  a  Jur]^*  the  decision  must  be  in  writ- 
ing ;  and  when  the  record  is  made  up  the  decikon  becomes  a  necessary  part 
of  it  If  there  are  any  other  papers  which  materially  affect  the  Judgment, 
these  also  should  appear  in  the  roll.  Thus  it  should  be  made  to  appear  in 
every  J ud^ent-roU  that  the  Judgment  has  been  rendered  by  a  court  which 
has  Jurisdiction  of  the  proceedings,  and  when  issues  have  been  Joined  that 
those  issues  have  been  tried  in  some  manner  prescribed  by  law,  so  as  to  author- 
ize the  Judgment."  The  opinion,  if  any,  should  not  be  Inserted  in  the  Judg- 
ment-roll (2%<wkM  y.  Tanner,  14  How.  427). 

d.  The  proof  of  service  of  the  summons  and  complaint  is  no  part  of  the  re- 
cord on  demurrer  {Smith  v.  Holmes,  19  N.  Y.  271) ;  but  proof  of  service  of  the 
summons  where  the  defendant  does  not  appear,  forms  part  of  the  judgment-roll 
(Maeomber  v.  Mayor  ofN,  T.,  17  Abb.  36 ;  Thomas  v.  Tanner,  14  How.  427). 

e.  The  omission  in  a  judgment  record  of  a  pleading  stated  to  have  been 
withdrawn  before  Judgment  and  to  have  been  lost  or  mislaid,  does  not  affect 
tlie  validity  of  the  record  or  Judgment  {Hatcher  v.  Bochdeau,  18  N.  Y.  87).  A 
demurrer  which  a  party  has  abandoned,  like  a  pleading  which  has  been  amend- 
ed, is  no  longer  a  part  of  the  record,  and  will  on  motion  be  stricken  from  the 
case  {Brown  y.  Saratoga  B.  B.  Co,  id.  495). 

/.  Omitting  to  annex  the  summons  and  complaint  to  the  Judgment-roll,  is 
an  irregularity  only ;  it  does  not  prevent  there  being  a  judgment  in  the  action 
{Martin  v.  Kanouse,  2  Abb.  898 ;  and  see  CaUdns  v.  Parhr,  21  Barb.  276 ;  Chok 
y.  Diekerson,  1  Duer,  679 ;  ConoUy  v.  ConoUy,  16  How.  224;  but  see  Toumshend 
V.  Wesson,  4  Duer,  342 ;  Decker  y.  Judson,  16  N.  Y.  460). 

g.  Signing  by  the  clerk  is  not  indispensably  necessary  to  the  validity  of  a 
ludgment  {Arttsan^s  Bank  v.  TreadweU,  84  Barb.  558 ;  Townshend  y.  Wesson,  4 
I)uer,  842;  Mawmber  v.  Mayor  of  N.  F.  17  Abb.  45;  apparently  overruling 
Wheeler  v.  Williams,  1  Barb.  ^ ;  Manning  y.  Ouyon,  1  Code  Rep.  43 ;  and  see 
Van  Orman  v.  Phe^,  9  Barb.  600). 

X  That  damages  were  assessed  against  the  defendant  in  the  court  below, 
^thout  any  affidavit  proving  his  default  in  not  answering,  is  a  matter  of  prac- 
tice not  reviewable  in  the  court  of  appeals,  upon  an  app^  from  the  Judg- 
ment {CaUin  v.  Billings,  16  N.  Y.  622). 

•'.  A  variance  between  the  form  of  Judgment  as  entered  on  the  clerk*8  min- 
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utes  and  as  entered  in  the  jadgment-roll  is  an  irregularis  which  must  be 
taken  advantage  of  within  one  year  {Martin  y.  LoU,  4  Abb.  865). 

*  §  282.  [237.]    (Am'd  1851.)    Judffmentj  when  cmd  how   to 
he  docketed.    Lien — Secfwred  on  appeal. 

On  filing  a  judgment-roll  upon  a  judgment  directing  in 
whole  or  part  the  payment  of  money,  it  may  be  docketed  witii 
the  clerk  of  the  county  where  it  was  rendered,  and  in  any 
other  county  upon  the  filing  with  the  clerk  thereof  a  transcript 
of  the  original  ^*  docket,"  and  shall  be  a  lien  on  the  real  prop- 
erty in  the  county  where  the  same  is  docketed,  of  every  person 
against  whom  any  such  judgment  shall  be  rendered,  and 
which  he  may  have  at  the  time  of  docketing  thereof,  in  the 
county  in  which  such  real  estate  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter,  for  ten  years  from  the  time  of 
docketing  the  same  in  the  county  where  it  was  rendered.  But 
whenever  an  appeal  from  any  judgment  shall  be  pending  and 
the  undertaking  requisite  to  stay  execution  on  such  judgment 
shall  have  been  given,  and  the  appeal  perfected  as  provided 
in  the  code,  the  court  in  which  such  judgment  was  recovered 
may,  on  special  motion,  after  notice  to  the  person  owning  the 
judgment,  in  such  terms  as  they  shall  see  fit,  direct  an  entry  to 
be  made  by  the  clerk  on  the  docket  of  such  judgment,  that  the 
same  is  '^  secured  on  appeal ;"  and  thereupon  it  shall  cease 
during  the  pending  of  the  appeal,  to  bu  a  lien  on  the  real 
property  of  the  judgment  debtor  as  against  purchasers,  and 
mortgagees  in  good  faith. 

a.  This  section  applies  to  judgments  in  the  United  States*  ooorts  {PratMl 
V.  Orcfj^iey,  10  N.  T.  Leg.  Obs.  \\ 

i.  A  Judgment-roll  delivered  to  the  clerk  to  be  filed  befbre  the  hour  pre- 
scribed bvlaw  for  opening  his  office  (3  R.  3.  285,  §  54,  laws  1860,  ch.  276),  will 
be  considered  as  filed  at  tibe  hour  for  opening  his  office.  No  preference  can 
be  gained  by  takinga Judgment-roll  to  the  clerk*8  office  before  that  hour  (10 
Wend.  573 ;  and  see  Trance  y.  HamiUony  26  How.  180). 

6.  The  perfecting  an  appeal,  and  giving  security  to  stay  proceedings  on  the 
Judgment,  does  not  prevent  the  respondent  from  filing  transcripts  of  the  Judg- 
ment appealed  from  (BuUdey  v.  KeteUat,  1  Code  Rep.  rT.  S.  119). 

d.  A  Judgment  does  not  lose  its  lien  upon  real  estate,  bv  the  suffering  an 
execution  issued  thereon  to  lie  dormant  in  the  sherifl^s  hanus  (Mutr  v.  Leitch^ 
7  Barb.  341).  No  indulgence  or  negligence  of  the  sheriff  in  selling,  without 
any  act  of  the  plaintiff,  will  render  an  execution  dormant  as  to  subsequent 
purchasers  (Taibirt  v.  MeUon^  9  Sme.  &  M.  9).  But  where  the  lien  of  a  Judg- 
ment had  ceased  bv  lapse  of  time,  the  court  will  interfere  in  a  summary  way 
in  behalf  of  bona-flde  purchasers,  and  order  a  perpetual  stay  of  execution, 
unless  the  judgment  creditor  shall  satisfy  the  court  that  there  is  probable 
cause  for  alleging  that  the  purchase  was  not  bona-fide.    The  mere  allegation 

^Amended-^See  Appendix, 
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of  the  crecHior  that  he  thinks  he  can  prove  that  they  are  not  hona-flde  pur- 
chasen,  is  not  enough  {WHaan  y.  SmUh,  2  Code  Rep.  18). 

a.  The  liens  of  Judgment  creditors,  if  the  land  be  sold  on  a  prior  judgment, 
are  transferred  to  the  surplus,  which  must  be  applied  to  them  in  tiieir  order 
of  priority  (Awria  y.  Loueks,  6  Barb.  470). 

&.  The  judgment  continues  a  lien,  after  ten  years  as  against  the  judgmen 
debtor  (8eoU  y.  Emoard,  8  Barb.  819). 

e.  A  judgment  filed  and  docketed  after  the  decease  of  the  defendant,  does 
not  bind  real  estate  {Gtofrke's  com,  15  Abb.  227). 

d,  A  mortgage  for  subsequent  adyances  takes  priority  of  a  judgment  obtained 
mtermediate  uie  mortgage  and  making  the  advances  {BcMrMm  v.  WilUaim,  22 
N.  Y.  380). 

e.  Priority  of  judgments  in  distribution  of  estates  in  surrogates*  courts,  depends 
upon  the  date  of  their  recovery,  not  the  date  of  docketing  {BcMmed's  e<ue,  4 
Abb.  270). 

/.  A  judgment  for  costs  recovered  against  husband  and  wife  during  covert- 
ure, did  not  bind  the  wife^s  separate  estate  (Ttidale  v.  Jone$,  88  Barb.  623). 

g.  Where  a  judgment  is  vacated  and  afterwards  the  order  vacatinf  it  is 
reversed,  the  hen  of  the  judgment  is  revived,  except  as  to  intervening  bona- 
fdA  parchasers  or  incumbrancers  {^ing  v.  Harm^  80  Barb.  471).  ' 

h.  The  tender  of  the  amount  due  upon  a  judgment  not  accepted,  does  not 
operate  to  eztmguish  the  lien  (TA^  Feopl/^  v.  J36&,  1  Barb.  879 ;  see  however, 
Kcrtrighi  v.  Gady,  21 N.  Y.  843). 

tL  When  the  amount  due  on  a  Judgment  is  paid  by  one  not  bound  by  it,  the 
Judgment  is  extinguished  or  not  according  to  the  intent  of  the  payer  (JETar- 
oeek  v.  FandertnU,  20  N.  Y.  895 ;  and  see  Alden  v.  Clark,  11  How.  209). 

j.  On  a  judgment  against  principal  and  surety,  the  surety  may  paj|r  the 
amount  of  the  judgment  and  take  an  assi^iunent  of  it  and  prosecute  the  judg- 
ment against  the  principal  (Alden  v.  Clark,  11  How.  209). 

k.  The  test  of  a  right  to  docket  a  judgment  is,  whether  there  is  a  right  to 
issue  an  execution  upon  it  immediately ;  and  therefore  a  judgment  for  sale  of 
real  estate  and  that  a  party  to  the  suit  pay  any  deficiency,  cannot  be  docketed 
until  such  deficiency  is  ascertained  (De  Agreda  v.  Aianm,  1  Abb.  184). 

Z.  A  J  udgment  against  several  defendants  for  separate  sums,  but  providing 
that  in  case  of  the  insolvency  of  any  of  such  defendants  the  others  shall  be 
liable  in  a  fixed  proportion,  but  not  to  exceed  a  certain  sum  is  to  be  docketed 
as  a  judgment  for  the  amount  of  the  ultimate  contingent  liability  (SaTikin  v. 
SaecM,  16  Abb.  868). 

m.  Where  a  Judgment  was  docketed  correctly  as  to  the  Christian  and  sur- 
name of  the  defendant,  but  incorrectly  as  to  the  initial  of  the  middle  name  and 
the  docket  was  afterwards  corrected  on  motion, — held  that  the  judgment  took 
priority  as  a  lien  from  the  date  of  the  original  docketing,  as  against  a  subse- 
quent judgment  obtained  before  the  correction  (GeOer  v.  Hajft,  7  How.  265 « 
and  see  Aylemoortft  v.  Brown,  10  Barb.  167). 

n.  The  date  and  order  of  a  Judgment  lien  is  in  all  cases  a  question  of  time, 
depending  on  the  day  and  hour  when  the  judgment  was  docketed  {Blydenburgh 
V.  If&nhrap,  18  How.  289). 

0,  The  lien  of  a  judgment  does  not  in  equity  attach  upon  the  mere  legal  title 
to  lands,  existing  in  the  defendant  when  the  equitable  title  is  in  another  (ikwn#- 
Iniry  v.  Purdy,  11  Barb.  490 ;  16  Barb.  876 ;  18  N.  Y.  615 ;  AwriU  v.  Latieks,  6 
Barb  20).  Judgments  do  not  become  liens  on  leasehold  premises  unless  or  un- 
til the  judgment  debtor,  the  lessee,  is  in  possession  (Crane  v.  O  Connor,  4  £dw. 
Ch.R409). 

p.  As  to  docketing  and  filing  transcripts  of  judgments  against  stockholders 
in  banking  corporations  see  laws  1868i  ch.  872,  g  6 

^.  Secured  en  appeaL— [This  provision  does  not  apply  to  judgments  dock- 
eted prior  to  July  10, 1851.J  Are  the  sureties  upon  an  appeal  entitled  to  notice 
of  an  application  on  tlie  part  of  the  applicant  for  an  order  directing  an  entry 
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secured  on  appeal  on  the  docket  ?  Whiting,  J.,  held  that  they  are  {Munn  y. 
Bamvm,  2  Abb.  411).  Bosworth,  J,  held  they  were  not  {Linngitan  y.  MoberU, 
8  Abb.  281 ;  6  Duer,  680).  The  omitting  to  giye  them  notice  does  not  dis- 
charge them  (BurraU  y.  VanderbUt,  6  Add.  70^  The  granting  or  refusing  such 
an  oraer  rests  in  the  discretion  of  the  court  (fSick  y.  LwiuoiUm^  4  Sand.  712 ; 
LimngiUm  y.  BoberU,  8  Abb.  281).  The  leaye  to  make  thu  entry  cannot  be 
granted  until  security  be  giyen  sufficient  to  stay  execution  {Hoppoek  y.  CottreH^ 
18  How.  461).  The  order  will  not  be  granted  where  the  respondent  has  done 
any  act  wherebythe  sureties  on  the  ap^al  are  discharged  of  their  liability.  As 
where  the  respondent  has  since  perfecting  the  appeal  released  from  the  opera- 
lion  of  the  Judgment  part  of  tiie  appellant's  real  estate  ( WdU  y.  Kduify  25 
How.  884 ;  16  Abb.  221,  note) 

a.  Betting  aside  judgment  for  Irregnlazity. — ^What  degree  of  laches  in 
moyinc  to  set  aside  a  Judgment  for  irregularity  will  authorize  the  court  t# 
deny  the  motion  {Martin  y.  Lott,  4  Abb.  865). 

b,  Semblef  a  motion  to  set  a^de  a  Judgment  must  be  made  In  the  district  In 
which  the  action  was  triable  {OoiUd  y.  Torrance^  19  How.  660). 

e.  Motion  to  set  aside  a  Judgment  for  Irregularity  must  be  made  within  one 
year  (see  ante  p.  856,  a  ;  and  Park  y.  OhunSi,  5  How.  881 ;  Oook  y.  Diekermn^ 
1  Duer,  687.)  This  does  not  apply  to  a  motion  to  set  aside  a  yoid  Judgment 
(HaMt  y.  lUghterSy  18  How.  48 ;  and  see  p.  517,  fy 

d.  No  appeal  lies  from  an  order  denying  an  application  for  leaye  to  make  the 
entry  {FUeh  y.  Lmngstan^  4  Sand.  712").  It  may  be  referred  to  a  referee  to 
report  on  the  sufficiency  of  the  sureties  {Munn  y.  Bamum^  2  Abb.  411.) 
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TITLE    IX. 
Of  the  execution  of  the  judgment  in  civU  actions. 
Chafteb  L    Thb  !l6zB0unoK. 

n.     PSOGEEDIHOB  SUFFLEMXKTABT  TO  THB  EXEOUTION. 


Chaptes  L 

The  JEkeeution. 

SBonoK.  288.    Ezecation  within  fi^e  years  of  course. 

284.  Execution  can  only  be  iseued  by  leaye  of  court  after  flye 

years.    Leaye,  how  obti^ed. 

285.  Judgments,  how  enforced. 

286.  The  different  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued.     ExecuUon 

against  a  married  woman. 

288.  Execution  against  the  person,  in  what  cases. 

289.  Form  of  the  execution. 

290.  Execution  to  be  returnable  in  rixty  days. 

291.  Existing  laws  relating  to  execution  continued. 

§  283.  [238.]  (Am'd  1849.)  Execution  within  five  years^ 
yf  cowree. 

Writs  of  execution  for  the  enforcement  of  jadgments  as  now 
nsed,  are  modified  in  conformitj  to  this  title,  and  the  party  in 
whose  favor  judgment  has  been  heretofore  or  shall  hereafter, 
be  given,  may,  at  any  time  within  five  years  after  the  entry  of 
judgment,  proceed  to  enforce  the  same  as  prescribed  by  this 
title- 

a.  To  "What  JndgmentB  this  aeotion  applies. — This  and  the  next  section 
apply  as  well  to  Judgments  rendered  before  the  code  took  effect,  as  to  those 
rendered  in  actions  commenced  since  (CaUkiQ,  Bank  y.  8andford,  2  Code  Rep. 
58;  4  How.  101 ;  Swift  yl  De  WiU,  1  Code  Rep.  25;  8  How.  280;  Clark  v. 
HuUMnaony  1  Code  Rep.  127). 

h,  "When  ezeontions  may  iasae. — ^Executions  may  be  issued  Immediately 
on  perfectiifg  ludgment,  and  at  any  time  within  five  years  thereafter  (Swift  v. 
De  Witt,  supra).  But  the  Judgment  record  should  be  actually  filed  before  ex- 
ecution issues  (6  Wend.  109 ;  20  Johns.  807 ;  2  R  8.  860,  §11) ;  it  may  how- 
ever be  ordered  to  be  filed  nunc  pro  tunc  (8  Cow.  89 ;  22  Wend.  566 ;  and  see 
11  Barb.  500 ;  Tovmshend  v.  WtBton,  4  Duer,  842). 

e,  JTudgmant  standing  as  secmity. — ^Where  a  Judgment  is  permitted  to 
stand  88  security,  and  the  defendant  admitted  to  come  in  and  defend,  the  judg- 
ment creditor  has  no  right  to  enforce  payment  of  the  judgment  pending  the 
litigation  on  the  defence  interposed  {Ford  v.  WhUridge,  9  Abb.  416 ;  and  see 
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Union  Bank  Y.  Matt,  id.  l(^;  17How.854);  and  the  ftct  that  a  party  is  per- 
mitted to  enter  Judgment  on  a  verdict  as  mcuriiy^  does  not  preyent  ainotion 
for  a  new  trial  on  a  case  {Benedict  y.  Cc^ee^  8  Duer,  609). 

a.  Corpoiratioii  of  New  Tork  City,  ezeontioii  against— No  execution 
can  be  levied  upon  property  of  the  Corporation  of  the  City  of  New  York 
^  until  after  ten  dayr  notice  in  writing  of  the  issuing  of  such  execution  shall 
have  been  given  to  the  Comptroller  of  said  ci^  by  either  the  party  adverse  in 
interest,  his  agent,  attorney  or  sheriff"  (1860,  p.  646,  §  5).  This  provision 
applies  only  to  actions  commenced  subsequent  to  14  A{»il,  1860  (uL  §  6). 

d.  Zbcecntion  against  ezeoutor  or  adminiatrator. — No  execution  shall  is- 
sue upon  a  judgment  andnst  an  executor  or  administrator,  until  an  account  of 
his  administration  shall  have  been  rendered  and  settled,  or  miless  on  an 
order  of  the  surrogate  who  appointed  him.  And  if  an  account  has  been  ren- 
dered to  the  surrogate  by  such  executor  or  administrator,  execution  ^all 
issue  only  for  the  sum  that  shall  have  appeared  on  the  settlement  of  such 
account  to  have  been  a  Just  proportion  of  the  assets  applicable  to  the  judg- 
ment (2  R  S.  88,  g  3d.  See  Winne  v.  Van  Sehaiek,  9  Wend.  448;  TheP^oplsr. 
Judges  of  Albarw,  9  Wend.  489 ;  MtOheran's  Eo^ors  v.  QiUetpie,  12  Wend.  849; 
The  People  v.  Judffes  of  Erie^  4  Cow.  445 ;  Olmetead  y.  Vredenburg,  10  How. 
215 ;  JfiZZs  v.  Thursby,  11  How.  126 ;  liiUs  v.  Thursby,  2  Abb.  482,  and  note  to 
%^89,post. 

e.  Where  a  creditor  shall  have  obtained  a  Jnd^ent  against  any  executor  or 
administrator,  after  a  trial  at  law  upon  the  merits,  he  may  at  any  time  there- 
after  apply  to  the  surrogate  having  Jurisdiction,  for  an  order  agamst  sucii  ex- 
ecutor or  administrator,  to  show  cause  why  an  execution  on  such  Judgment 
should  not  be  issued  (2  R.  B.  116,  §  19),  proceedings  to  obtain  said  order,  see 
id.  §§  20, 21,  22. 

d.  The  surrogate  has  not  power  to  order  an  execution  where  the  debts  of 
the  deceased  exceed  the  assets,  in  such  a  case  as  to  five  a  preference  to  a  debt 
which  is  not  by  statute  entitled  to  such  preference  {MUeMU  v.  Mount,  17  Abb. 
265).  The  recovery  of  Judgment  creates  no  preference.  No  execution  can  be 
ordered  unless  it  has  been  ascertained  by  an  accounting  what  sum  is  properly 
applicable  to  the  payment  of  the  judgment,  and  then  the  execution  can  issue 
only  for  the  sum  so  applicable,    {id) 

e,  Ezeoution  against  property  of  a  deceased  Judgment  debtor. — Where 
a  sole  defendant  dies  after  Judgment  and  before  execution,  no  execution  can 
issue  within  one  year  after.  But  where  the  Judgment  is  acainst  several  de- 
fendants, the  death  of  one  does  not  stay  execution  against  Uie  surviving  de- 
fendants (19  Wend.  614 ;  Bettinger  v.  Inord,  21  Barb.  811 ;  see  however  laws 
1850,  ch.  295;  Aiden  v.  Clarke^  11  How.  218;  and  Execution  against  Exeeui4»' 
&c  supra, 

/.  B  seems  that  the  law  of  1860,  ch.  295,  does  not  supersede  the  necessity  of 
proceeding  in  the  nature  of  a  sdre  facias,  before  an  execution  can  be  issued 
after  the  cfeath  of  a  Judgment  debtor  (Frink  v.  Morrison,  13  Abb.  80). 

g.  A  mortgagor,  or  subsequent  Judgment  creditor,  cannot  move  'to  have  an 
execution  set  aside  for  irregularity,  as  issued  after  the  death  of  the  Judgment 
debtor,  and  without  a  proceeding  in  the  nature  of  a  scire  facias  (Frink  v.  Mor- 
rison, 13  Abb.  80). 

h.  When  a  surrogate  on  the  application  of  a  judgment  creditor  of  a  deeedent 
has  determined  that  the  Judgment  is  a  subsistmg  clsdm  against  the  estate,  and 
has  entered  his  determination  in  the  book  of  his  proceedings  his  duty  is 
ended ;  he  cannot  determine  what  the  judgment  creditor  owes  the  estate 
and  deduct  the  amount  from  the  Judgment  (Cleveland  y.  WMion,  81  Barb. 
644). 

i.  Execntlon  in  &vor  of  a  deceased  judgment  oreditor. — ^Where  it  appear- 
ed that  a  transcript  of  a  Judgment  was  filed  in  April,  1844,  and  that  in  Janu- 
ary, 1850,  an  execution  on  such  judgment  was  issued  by  order  of  tho  %''ourt; 
and  it  further  appeared,  that  at  the  time  of  making  such  order  the  plaintiff 
iiad  been  dead  upwards  of  three  years ;  and  it  did  not  appear  that  the  parties 
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who  procnred  the  order  to  issue  the  execution  were  the  lefl»l  representatiyos 
of  the  deceased, — ^the  execution  was  set  aside  (BeUinger  y.  iFordf  14  Barb.  250 ; 
21  id,  811). 

a.  An  execution  cannot  issue  on  a  Judgment  after  the  deaUi  of  the  Judgment 
creditor.  The  remedy  to  enforce  the  Judgment  is  an  action  by  the  executor 
of  the  judgment  creditor — spraying  a  Judgment  that  he  be  at  liberty  to  issue 
execution  on  the  Judgment  in  the  name  of  such  executor,  to  be  leyied  of  any 
lands  which  the  defendant  held  when  thejudgment  was  docketed  ('ihurston  y. 
King,  1  Abb.  137 ;  Wheeler  y.  Dakin,  12  How.  5{i7).  Such  an  action  is  not  an 
acticHi  on  a  iudgment,  and  may  be  brou^t  without  leaye  of  the  court.    (Id.) 

b.  After  the  death  of  a  Judgment  creditor  his  executors  moyed,  on  notice  to 
the  judgment  debtor,  for  leaye  to  issue  execution  on  the  Judgment ;  the 
motion  was  denied  (Jay  y.  Martins,  2  Duer,  654).  The  executors  Siould  have 
proceeded  on  the  judgment,  and  to  enforce  it  by  an  action  under  ch.  2,  tit  18, 
of  the  code,  §  428.  An  assignee  of  a  Judgment,  if  the  plaintiff  be  dead,  can 
Tnaintain  an  action  to  obtain  Judgment,  that  he  haye  execution  of  the  original 
Judgment  {Cameron  y.  Toung,  6  How.  872). 

e.  £zectttion  after  discbttrge  under  insolvent  debtors'  act. — The  proper 
mode  of  testing  the  yalidity  of  a  discharge  in  insolyency,  is  by  an  action  on 
the  judgment,  not  by  issuing  an  execution  or  an  order  to  examine  the  defend- 
ant m  proceedings  supplementary  to  the  execution ;  for  the  yalidity  of  the  dis- 
charge will  not  be  considered  on  a  motion  to  set  aside  an  execution  or  an  order 
for  the  examination  of  a  Judgment  debtor  on  the  ground  of  such  discharge 
{preaeer  y.  ShufeUU,  7  How.  85,'  Bieh  y.  SaUnger,  11  Abb.  844;  8tuafri  y.  8aJr 
vnger,  14  Abb.  201,  and  cases  in  notes,  id, ;  see  also  Smith  y.  Pavl,  20  How. 
07) ;  but  mmbie,  a  discharge  in  insolyency  which  has  been  declared  yoid  will 
not  preyent  the  Judgment  creditor  issuing  an  execution  on  his  Judgment  (see 
SmaUy,  FA^o^on,  2  Abb.  816 ;  4 E.  D.  Snuth,  427 ;  Braume  y.  BraeUey,  6  Ahh. 
141.) 

d.  Execution  on  aatiailed  judgmeiit — An  execution  cannot  issue  on  a 
Judgment  satisfied  by  filing  a  <^rtificate  as  prescribed  2  Rey.  Stat.  862.  If  the 
satisfiiction  is  yoidable  for  any  cause,  the  satisfiiction  should  be  yacated  before 
ksning  execution  (Aekerman  y.  Aekerman,  14  Abb.  229). 

e.  When  the  satis&ction  of  a  Judgment  was  produced  by  the  sale  upon  the 
execution  of  real  estate  supposed  to  belong  to  thejudgment  debtor,  and  it  was 
afterwards  discoyered  that  he  had  no  title,  and  that  none  was  obtained  by  the 
purchaser,  an  order  of  the  supreme  court  yacating  the  satisfiiction  and  autho- 
rizing a  new  execution  was  affirmed  (Suydam  y.  Hoiden,  Court  of  Appeeds, 
October,  1858 ;  and  see  Field  y.  Fbtdding,  8  Abb.  189 ;  1  Hilton,  187). 

/.  An  execution  should  not  be  set  aside  on  motion  on  the  ground  that  the 
Judgment  has  been  satisfied,  where  the  e^dence  is  conflicting  (Frink  y.  Mor- 
mtm,  18  Abb.  80). 

g.  Execution  against  husband  and  wile. — On  Judgment  for  the  plaintiff  in 
an  action  for  a  tort  a^dnst  husband  and  wife,  "  execution  may  issue  agamst 
both  defendants  *  *  *  and  it  may  be  satisfied  out  of  the  property  of  the 
husband,  or  the  separate  property  of  the  wife  (Marth  y.  Blotter,  80  Barb.  506 ; 
and  see  Solomon  y.  Waae,  2  Hilton,  181 ;  Charles  y.  Lowensteinj  26  How.  29 ;  as 
to  execution  against  property  of  married  woman,  see  §  287 ;  and  as  to  execu- 
tion against  the  person  of  a  married  woman  see  in  note  to  §  28S), 

§  284.  [239.]  (Am'd  1851, 1858.)  After  five  years,  to  he  is- 
sued  only  by  leave  of  court.    Leave,    how  obtained. 

After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  be 
absent  or  non-resident,  or  cannot  be  found  to  make  such  service, 
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I 
in  which  case  such  eervice  may  be  made  by  publication,  or  in 
snch  other  manner  as  the  coart  shall  direct.  Sach  leave  shall 
not  be  given  nnlese  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  the  jadgment,  oi  some  part 
thereof,  remains  unsatisfied  and  due.  Bat  the  leave  shall  not 
be  necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied  in  whole  or  in 
part 

When  judgment  shall  have  been  rendered  in  a  court  of 
justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 
a  city,  and  docketed  in  the  office  of  the  clerk  of  the  county, 
the  application  for  leave  to  isAue  execqtion  must  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  New  York  to  the  court  of  common 
pleas  of  that  city  and  county. 

a.  A  defendant  may  waive  the  prorisions  of  this  section  {Pierce  y.  OranBy  4 
How.  257 ;  8  Code  Rep.  21 :  HulbeH  y.  FuMer,  8  Code  Bcp.  C5 ;  Morgan  y. 
Burgen^  1  Dowl  N.  S.  850).  Sembie^  that  an  execution  on  a  Judgment  in  the 
marine  court,  issued  without  leave  of  the  court,  more  tlian  five  years  after  the 
judgment  was  rendered,  is  not  merely  irregular  but  void  {Bain  v.  James^  8 
buer,  45 ;  Mor9e  v.  G<mldy  1  Keman,  285).  aS  application  under  this  section 
should  not  be  made  untU  the  expiration  of  five  yean  irom  the  entry  of  Judg- 
ment {Fidd  v.  Paviding,  8  Abb.  189). 

h.  On  an  application  for  leave  to  issue  an  execution  on  a  Judgment  entered 
more  than  five  years  previously,  the  court  will  not  so  behmd  the  Judgment 
and  inquire  into  its  validity,  and  the  judgment  debtor  cannot  be  heud  to 
show  that  no  summons  was  ever  served  on  him  in  the  action  in  which  the 
judgment  was  rendered.  The  only  inquiry  contemplated  is,  whether  the  Judg- 
ment, or  any  part  thereof,  has  been  satisfied  {Lee  v.  WaiHnSy  8  Abb.  248 ;  id 
How.  178).    &d  query? 

c.  In  Kennedy  v.  MiUs  (4  Abb.  182),  application  was  made  in  January,  1857, 
for  leave  to  issue  execution  on  a  Judgment  entered  in  1886.  It  appeared  that 
execution  issued  soon  after  the  Judgment  was  recovered,  and  was  partially 
satisfied,  and  that  nothing  had  been  since  done  towards  collecting  the  Judg- 
ment. The  application  was  denied  on  the  sole  ground  that  as  there  was  no 
proof  of  any  payment,  or  written  acknowledgment,  within  twenty  years,  the 
Judgment  was  presumed  to  be  paid. 

6.  On  a  motion  imder  this  section  for  leave  to  issue  execution,  if  the  Judg- 
ment debtor  denies  that  any  thing  is  due  upon  the  Judgment  (or  that  less  Is 
due  than  is  claimed  by  the  Judgment  creditor),  the  court  before  granting  the 
motion  will  refer  the  matter  to  a  referee  to  report  what,  if  anv  thing  is  due 
upon  the  Judgment  {CdtskUl  Bank  v.  Sandfordy  2  Code  Rep.  58;  4  How.  101 : 
Kennedy  v.  Mm,  4  Abb.  182 ;  Leey.  Waiktns,  8  «2.  248 ;  18  How.  178).  And 
if  it  is  considered  a  proper  case  for  granting  the  motion,  the  court  will  direct 
that  on  filing  the  report  of  the  referee  with  the  county  clerk,  the  judment 
creditor  be  at  liberty  to  issue  execution  for  the  amount  reported  due.    (I&.) 

c.  Where  a  Judgment  remained  unpaid  more  than  five  years,  from  1845  to 
1855,  and  after  its  recovery— namely,  in  1848 — the  defendant  obtained  a  dis- 
charge in  insolvency,  which  was  afterwards  adjudged  void,  the  plaintilF  had 
kave  in  1855  to  issue  execution  on  the  Judgment  (^ma0  v.  TFAdoftm,  2  Abb. 
810 ;  4  E.  D.  Smith,  427 ;  Brorone  v.  Bradley,  5  Abb.  141). 

d.  A  pluntiff  may  have  leave  to  issue  execution  on  a  Judgment  five  yean 
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old  and  upwards,  notwithstanding  that  he  has  brought  an  action  upon  it  and 
has  recovered  a  new  Judgment  in  such  action.    {lb.) 

(k  But  where  a  creditor's  suit  was  instituted  before  the  passage  of  the  code 
of  1848,  and  a  receiver  appointed,  and  an  assiiniment  made  to  such  receiver, 
and-  the  plaintiff,  after  the  code  went  into  effect,  issued  and  levied  an  aUas 
fieri fctaas  on  property  covered  by  such  receivership,  the  court  set  aside  such 
levy,  unless  the  plaintiff  waived  his  receivership,  and  dismissed  his  creditor's 
suit  {Oouvem&ur  v.  Wam&r^  2  Sand.  624). 

b.  The  court  should  not  ^rant  leave  to  issue  execution  on  a  Judgment  after 
a  lapse  of  five  years  fi*om  its  .rendition,  wh^n  it  appears  that  the  Judgment 
debtor  holds  a  Judgment  a^inst  the  moving  party  exceediug  in  amount  tiie 
Judgment  upon  which  it  is  sought  to  issue  execution.  The  moving  party 
should  be  left  to  an  action  on  his  Judgment,  or  a  motion  to  set  off  the  Judg- 
ments {BeUs  V.  Garr,  1  Hilton,  411). 

e.  Executions  were  issued  in  May,  1848,  in  two  actions  on  Judgments  in  the 
New  York  common  pleas ;  by  mistake,  the  executions  purportea  to  be  issued 
on  Judgments  of  the  supreme  court.  The  error  was  not  discovered  until  after 
t  sale  on  the  executions,  and  an  acknowledgment  thereon  of  payment.  Sub* 
sequently,  and  in  1851,  an  order  was  made,  on  application  of  the  plaintiff, 
granting  leave  to  issue  new  executions,  but  none  were  issued  until  1856.  Held 
that  such  executions  were  irregular,  and  must,  be  set  aside.  The  application 
for  leave  to  issue  execution  for  the  purpose  of  removing  the  bar  of  g  248,  can- 
not be  made  until  after  five  years  from  the  date  of  the  Judgment.  After  five 
years,  the  law  presumes  the  Judgment  has  been  paid,  and  such  presumption  is 
not  removed  by  an  order  made  prior  to  that  time  {Field  v.  FtautiUng,  1  Hilton, 
187). 

d.  An  order  reftising  to  set  aside  an  execution  issued  without  leave,  after 
five  years,  is  not  appealable  (Bank  cf  Ge/neeee  v.  Speneer^  18  N.  T.  150).  It 
seems  such  an  execution  is  not  void,  but  only  voidable,  in  Uie  discretion  of  the 
court  from  which  it  issued.    (Id.) 

e.  Upon  an  application  by  the  assignee  of  a  Judgment  for  leave  to  issue  exe- 
cution under  this  section,  the  fact  that  the  Judgment-debtor  is  the  owner,  by 
assignment,  of  Judgments  to  a  sreater  amount  against  the  moving  party,  is  no 
answer  to  the  motion  (BetU  v.  Garr,  court  of  appeals,  June,  1864). 

/.  The  right  to  an  execution  in  such  case  is  a  legal  one,  and  it  cannot  be 
countervailed  by  the  alle^tion  of  what  may  be  an  equitable  offset,  without 
giving  the  party  demanding  his  legal  riglit  an  opportunity  to  controvert  the 
equitable  ground,  e.  g.  his  insolvency,  on  which  a  right  to  set  off  the  counter- 
Judgment  might  be  founded.    (Id.) 

g.  Upon  such  an  answer  to  such  an  application,  the  most  the  Court  should 
do  is  to  suspend  the  decision  for  the  purpose  of  giving  time  to  the  party  resist- 
ing to  make  his  motion  to  allow  a  set  off.    (Id.) 

K  The  denial  of  a  motion  for  leave  to  issue  execution  in  such  a  case  affects 
a  substantial  right,  and  the  order  is  appealable,   (/d) 

Soe  note  to  g  288. 


§  286.  [240.]  (Am'd  1849.)  Oth^  judgmmta^  how  en- 
forced. 

Where  a  judgment  reqaires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  those  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy  of 
the  judgment  may  be  served  upon  the  party  against  whom  it 
is  giveii,  or  the  person  or  officer  who  is  required  thereby  or  by 
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law  to  obey  the  same,  and  his  obedience  thereto  enforced.    If 
he  refuse,  he  maj  be  panished  by  the  coart  as  for  a  contempt. 

a.  Where  the  plaintitf  brouffht  his  action  to  compel  the  defendant  to  make 
or  acknowledge  satis&ction  of  a  mortgage,  and  the  defendant  seryed  notice 
that  Judgment  might  be  entered  as  prayed  for  in  the  complaint,  which  was 
accordingly  done— held  on  motion  by  the  plaintiff  for  an  oiaer  to  compel  the 
defendant  to  execute  such  BatiB&ction  that  such  a  motion  was  unnecessary ; 
the  judgment  (if  correctly  entered)  contained  the  proper  order.  The  defend- 
ant should  be  served  personally  with  a  copy  of  *the  Judgment  A  transcript 
served  on  the  defendant's  attorney,  with  a  personal  demand  upon  the  defend- 
ant, was  insujfflcient  {Fbto  y.  Van  MhrOy  0  How.  148). 

b.  Where  a  judgment  requires  a  par^  to  execute  an  assignment  or  convey- 
ance and  an  instrument  in  proper  form  is  tendered  to  him,  he  is  bound  to  exe- 
cute %  although  it  has  not  been  submitted  to  the  court  or  judge  for  approval 
(Himker  v.  Hatkome,  5  Bosw.  7101.  And  the  deed  need  not  necessarily  be  ten- 
dered for  execution  simultaneously  with  the  service  of  a  copy  of  the  judgment, 
its  tender  at  any  time  i^r  service  of  a  copy  of  the  judgment  is  sufficient  to 
put  the  party  reftising  to  execute,  in  contempt ;  the  absence  of  a  seal  on  the  it 
Btrument  tendered  or  of  a  commLasioner  or  attesting  witness  is  no  excuse  for 
not  executing  the  deed  {Morria  v.  Walsh,  14  Abb.  8^). 

d.  Besides  service  on  the  defendant  of  a  copy  of  the  judgment,  there  must  be 
a  demand  and  reftisal  to  comply  with  the  judgment,  to  authorize  proceedings 
for  a  contempt  (Gray  v.  Oo(^  21  How.  482). 

d  An  attachment  for  disobedience  of  an  injunction  enjoining  a  particular 
act  is  a  proceeding  on  the  judgment  and  will  not  be  granted  where* defendant 
has  appealed  and  given  security  staying  proceedings  on  the  judgment  (Eoioej. 
Seanng,  11  Ahb.S&). 

§  286.  [2^1.]  (Am'd  1849.)  The  different  kinds  of  exeeu- 
tion. 

There  shall  be  three  kinds  of  execution  ;  one  against  the 
property  of  the  judgment  debtor ;  another  against  his  person ; 
and  the  third  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  or  such  delivery  with  damages  for  withholding 
the  same.  They  shall  be  deemed  the  process  of  the  court,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed  in 
section  289. 


§  287.  [242.]  (AmM  1851,  1852,  1862.)    To  what  couniiee 
execution  may  he  issued.    Eaecution  against  married  woman. 

When  the  execution  is  against  the  property  of  the  judg* 
ment  debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  judgment  is  docketed.  When  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the  sheriff  of 
the  county^  where  the  property,  or  some  part  thereof,  is  situ- 
ated.  Executions  may  be  issued  at  the  same  time  to  different 
counties. 
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Seal  property  adjndged  to  be  sold,  mnst  be  sold  in  the 
county  where  it  lies,  by  the  sheriff  of  the  county,  or  by  a  referee 
appointed  by  the  court  for  that  pnrpose;  and  thereupon  the 
sheriff  or  referee  must  execute  a  conveyance  to  the  purchaser, 
Thich  conyeyance  shall  be  effectual  to  pass  the  rights  and 
interests  of  tibe  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it 
shall  direct  the  levy  and  collection  of  the  amount  of  the 
judgment  against  her  from  her  separate  property,  and  not 
otherwise. 

€L  An  execution  which  directo  the  sdznre  of  real  property,  fai  a  connly  in 
which  the  Judgment  has  not  been  docketed  is  irregular ;  but  such  an  execution 
against  persoiud  property  only  is  regular,  and  the  court  will  permit  an  execu- 
tion to  be  amended  by  striking  out  the  direction  to  seize  real  property 
{Stephens  y.  Browning^  1  Code  Rep.  138J,  or  the  court  may  order  a  new  tran- 
script to  be  filed  and  the  Judgment  docketed  nunepro  tunc  (Both  y.  SMm^  d 
Barb.  806). 

b,  XbteoQtfon  against  marrted  woman.— On  Judgment  for  plaintiff  in  an 
action  tor  a  tort  against  husband  and  wife,  execution  ma^  be  iqpued  against 
the  property  of  both  and  if  returned  unsati^ed  an  execution  agfdnst  the  per- 
sons of  both  may  issue  {Marth  y.  Bftter,  80  Barfo.  606 ;  and  see  Solomon  y. 
TFoof,  2  Hilton,  181 ;  Charles  y.  LoteenMein,  26  How.  29). 

See  Laws  1860,  ch.  90, 1862,  ch.  172. 

c  A  Judj^ent  for  costs  against  a  married  woman  may  be  collected  by  ex&> 
cution  agamst  her  separate  property  (MoncritfY,  Ward,  25  How.  94 ;  lo  Abb. 
364,ik7to). 

d.  The  proyislon  that  the  execution  against  a  rmaiied  woman  shall  direct 
the  levy  and  collection  out  of  her  separate  estate  is  directoiy  merely  (Thowip§on 
?.  Sarffmt,  15  Abb.  452). 

a.  The  execution  against  the  property  of  a  married  woman  should  direct 
that  it  be  levied  of  her  separate  proper^  {Baldwin  y.  Kimmelf  16  Abb.  854). 

Bee  Rule  m 


§  288.  [2^8.]  (Am'd  1849,  1862.)  EMCution  against  the 
person^  in  what  caae^^  and  when. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  as  provided  in  section  179  and  section  181,  an 
execntion  against  the  person  of  the  judgment  debtor  may  be 
issned  lo  any  county  within  the  jarisdiction  of  the  conrt,  after 
the  retnm  of  an  execution  against  his  property  unsatisfied  in 
whole  or  in  part.  But  no  execution  shall  issue  against  the  person 
of  a  judgment  debtor,  unless  an  order  oi  arrest  has  been  served, 
as  in  this  act  provided,  or  unless  the  complaint  contains  a  state- 
ment of  facts  showing  one  or  more  of  the  causes  of  arrest  re- 
quired by  section  179* 
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a.  "Whaa  an  «xeciitioii  agidnat  tliA  peraon  may  lasneL— An  ezecation 
agtdnst  the  person  may  isaae  only  where  an  order  of  arrest  has  been  issaed 
and  served  before  Judgment  or  where  the  complaint  states  Ikcts  bringing  th 
case  within  one  of  the  causes  for  arrest  mentioned  in  section  179.  Where  an 
order  of  arrest  has  been  issued  and  served  before  Judgment  and  is  not  vacated 
or  where  the  complaint  states  facts  showing  a  cause  of  arrest,  then  on  Judg- 
ment for  the  plaintiff  and  execution  agunst  the  property  of  the  defendant  re- 
turned unsatisfied,  an  execution  against  the  person  mav  issue  of  course  and 
without  any  order  of  the  court  or  a  Judge  or  entry  in  the  Judgment  {Piireham 
Y.  BeBofM,  14  Abb.  857 ;  28  How.  421 ;  Atoeha  v.  Garcia,  15  Abb.  804;  24 
How.  186 ;  Moiaer  v.  Koemer,  18  Abb.  241,  nOe;  22  How.  190 ;  BuU  v.  MeUii,  18 
Abb.  241 ;  Haw  v.  Fnar,  id.  note;  21  How.  848 ;  and  see  Alden  v.  iSonan,  4 
Abb.  102 ;  Sle^hi  y.  LeawnwoHh,  5  Duer,  122 :  CrvweaY,  Brvwn,  17  How.  68; 
DOamattr  y.  Bus$eU,  2  CodeR  147;  4  How.  284;  BurUe  v.  EBi,  4  How.  288; 
1  Code  R  148 ;  Fhke  v.  BdgerUm,  8  Abb.  230, 5  Duer,  681 ;  Sqyin  y.  Fl^f^  8 
Code  R  117;  Chensy  v  OarfmU,  5  How.  467;  OinoehioY,  ^gari,  2  Abb.  185; 
4  R  D.  Smith,  227;  LkeBey  v.  Sandign,  8  Abb.  176;  12  How.  25;  LoehBood  v- 
Sljfkey  18  How.  45 ;  Bumphrey  v.  Bnwn^  17  How.  481 ;  KendmSburfj^  y.  Morgan^ 
18 How.  469;  ^off  v.  JfeJTaAm,  10  Abb.  108 ;  819;  OmMy  v.  Van  BenmUar^ 
1  Code  R  88 ;  CrowU  v.  Bnwn,  17  How.  68).  These  decisions  were  made 
prior  to  the  amendment  of  this  section  in  1862.  That  amendment  (the  last 
sentence  in  the  section)  seems  to  confirm  these  decisions. 

5.  Where  a  defendant  has  been  arrested  in  an  action  authorizing  his  arrest 
and  he  is  released  fh>m  arrest  on  giving  security,  he  is  not  thereby  exempt 
ftom  an  execution  against  his  person  (Meech  y.  Loomu^  23  How.  484 ;  14  Abb. 
428). 

«.  The  fact  that  a  party  arrested  before  Judgment  has  given  ball,  who  have 
Justified,  does  not  estop  him  from  insisting  that  he  is  not  liable  to  an  execu- 
tion on  the  Judgment  against  his  person,  nor  prevent  his  having  such  ex- 
ecution set  aside  if  improperly  i^ued  {BridffeiDaier  Jhuni  Co,  v.  Mernnore^ 
15  How.  12 ;  Moore  v.  (Mlvert,  9  till  474 ;  see,  however,  OroweU  y.  Brown^  17 
iei.68). 

d.  Alter  a  defendant  has  been  arrested  pending  the  action  and  the  order  of 
arrest  is  vacated  on  motion,  he  is  not  liable  to  arrest  on  execution  because  the 
Juiy  have  Ibund  him  guilty  of  fraud  in  contracting  the  debt  (SX0B0  v.  Bsiimer.  11 
Abb.  62 ;  see  Mooch  v.  Loomis,  28  How.  484 ;  14  Abb.  428). 

A  In  an  action  to  compel  the  delivery  of  specific  personal  property,  an  exe- 
cution against  the  person  cannot  issue  unless  an  order  of  arrest  was  tasued  and 
served  before  Judgment  (Puretum  v.  BeUowo^  14  Abb.  857 ;  28  How.  421 ;  ap- 
proved at  general  term,  see  16  Abb.  105). 

/  On  a  iudflpdent  in  an  action  to  recover  possession  of  real  proper^  and 
diunages  for  Uie  detention  an  execution  sgainst  the  person  may  issue  (MerriU 
y.  Carpenter^  80  Barb.  61 ;  but  not  on  a  judgment  in  an  action  to  recover  pos- 
session of  real  property  merely ;  (see  FuUerton  v.  FUtgeraldy  18  Barb.  441 ;  10 
How.  87 ;  BnUh  v.  MuUm,  12  Abb.  242). 

g.  In  a  case  prior  to  the  amendment  of  1862,  held  on  a  Judgment  for  the 
plaintiff  in  an  action  to  set  aside  a  conveyance  as  fraudulent  against  creditors, 
an  execution  cannot  issue  against  the.  person  without  leave  of  the  court  {Fku- 
mU  V.  TaJOmadgo,  14  Abb.  iS;  23  How.  244). 

K  To  Justify  the  issuing  an  execution  against  the  person,  it  is  not  necessary 
that  sixty  dim  should  intervene  between  the  issuing  of  the  execution  against 
property  and  the  execution  against  the  person.  It  is  enough  that  the  first  has 
been  actuallv  returned  by  the  sheriff,  when  he  has  acted  hwiajtde  {Fake  v.  Ed- « 
gerion^  8  Abb.  229 ;  5  Duer,  681).  Kor  is  It  necessaiy  that  the  execution  against 
the  property  should  be  issued  to  the  sheriff  of  the  ooun^  where  the  plaintiff 
zesides.    (7i>.) 

i.  The  issuing  an  execution  against  the  person  before  the  return  of  an  exe- 
cution agidnst  tne  property,  is  an  irregularity  merely,  and  does  not  make  the 
execution  against  the  person  void  {fitniek  v.  Oreer^  4  Bosw.  884).    Where  the 
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ezccntion  against  the  property  is  in  fiict  returned  and  filed  bnt  by  the  sheriff's 
n^lect  his  return  is  not  endorsed,  the  defect  is  amendable,  and  the  execution 
against  the  person  may  be  upheld  by  allowing  the  return  to  be  endorsed  nunc 
pro  tunc  {ffatt  t.  Affer,  0  Abb.  220 ;  19  How.  91). 

a,  XSacacntion  agaioat  pencm  of  a  manied  'v^omazL — ^An  execution  may  is- 
sue agunst  the  person  of  a  married  woman.  Where  in  an  action  for  an  assault 
against  hfeme  tile^  she  married  after  Judgment  against  her,  on  return  of  an  ex- 
ecution against  her  property  unsatisned,  an  execution  was  issued  against  her 
person :  on  motion  before  Hon.  C.  P.  Daly,  first  judge  of  the  New  Yorit  Com- 
mon Pleas,  he,  on  careful  review  of  the  authorities,  held,  (1),  that  the  execu- 
tion was  properly  issued  without  making  the  husliand  a  party  (OooperY.  Hun- 
MtIj  4  £ast,  521).  (2),  that  it  was  in  the  discretion  of  the  court  to  dischaige 
or  refuse  to  discharge  a  married  woman  out  of  custody.  (8),  that  the  court 
would  order  the  dischai^  only  in  those  cases  where  it  appeared  that  the  mar- 
ried woman  had  no  separate  estate.  In  that  case  it  appearing  the  defendant 
had  a  separate  estate  the  judge  refused  to  order  her  di&chQTge  {WUson  v  Suker^ 
HS.  Osbom  E.  Bright,  £sq.,  who  appeared  for  the  plain tiffclted  the  following 
authorities :  Oo.  Jac.  828 ;  BuUer,  28 ;  3  Maule  &  S.  557 ;  Ptits  v.  MiUer,  2 
Stra.  1167 ;  1237 ;  ^\tigr^  v.  Twiggn,  2  M.  &  Ry.  126  n.;  Benyon  v.  Jones,  15  M. 
&  W.  666 ;  ConCweaUk  x  Badlen,  9  Piclt.  862 ;  MeKinstry  v.  Davis,  3  Cow- 
en,  889 ;  Chalk  v.  Deacon,  6  Moore,  128 ;  to  wliich  we  would  add  MeteaJtf  v. 
BooU,  6  D.  &  R  46;  Thorp  v.  ArgUss,  1  D.  &  L.  831 ;  Ewns  v.  Che^r,  6  Dowl. 
140 ;  Edwards  y.  Martyn,  21  Law  Jour.  Q.  B.  86 ;  2  L.  M.  &  P.  669 ;  Clancy's 
Rights  of  Married  Women,  ch.  5 ;  HoOingdaie  y.  Uoyd,  1  Horn  &  Hurl.  119 ; 
Bi^ley's  Prac  853). 

b.  "When  ezecation  may  lasae  against  the  penon  cf  the  pi^<nM<r — ^ 
plidntiff  who  fails  in  an  afiion  in  tori,  in  which  the  defendant  was  liable  to  ar- 
rest, is  liable  to  an  execution  against  his  person,  although  the  defendant  was 
not  in  fiict  arrested,  and  no  order  has  been  made  for  the  defendants  arrest,  or 
for  an  execution  against  his  person  (Kloppenburgh  y.  Netfus^  4  Sand.  655 ;  Cor, 
win  y.  Freeland,  6  How.  245). 

e.  Execution  against  the  person  on  justice's  judgment. — ^An  execution 
against  the  person  may  issue  out  of  the  common  pleas  on  a  judgment  of  the 
marine  court,  after  a  transcript  of  such  judgment  has  been  ffled  with  the 
county  clerk  {Oinochio  y.  Figari,  2  Abb.  185 ;  4  E.  D.  Smith,  227 ;  ffaU  y.  Mc- 
Mahon,  10  Abb.  319 ;  Whiting  y.  Putnam,  16  Abb.  382). 

d.  To  justify  the  arrest  of  a  defendant  on  an  execution  issued  upon  a  judg- 
ment obtained  in  a  district  court  in  the  city  of  New  York,  the  justice  must 
state  in  the  judgment,  and  enter  in  his  docket,  that  the  dcfenduit  is  subject  to 
arrest  and  imprisonment  (Carpenter  y.  WiUett,  18  How.  400).  Where  subse- 
quent to  a  judgment  for  plaintiff*,  which  did  not  show  any  right  of  arrest,  the 
plaintiff*,  on  an  affidayit  that  the  demand  upon  which  judgment  was  rendered, 
was  for  moneys  received  in  a  fiduciaiy  capacity,  obtained  an  order  that  an  ex- 
ecution issue  against  the  person  of  the  defendant ;  held  that  auch  order  ^e 
execution  issued  pursuant  to  it  were  yoid.    (id.) 

e.  The  marine  court  of  the  city  of  New  York  cannot  issue  an  execution 
against  the  person  (The  People  y.  amith,  9  How.  464). 

/.  The  execution  on  a  justices'  judgment,  of  which  a  transcript  has  been 
filed  in  the  Common  Pleas  will  not  be  set  aside  on  motion  for  any  irregu- 
larities in  the  method  of  obtaining  judgment  The  remedy  for  such  irreguuir- 
ities  is  an  appeal  from  the  judgment  (wMting  y.  Putnam^  16  Abb.  882). 

g,  XSIfeot  of  arrest  on  the  Judgment— The  effect  of  takine  the  body  of  a 
party  in  execution,  is  as  a  general  rule,  a  satisfiiction  of  the  ju^:ment  (1  Cow. 
56;  9  Wend.  241 ;  11  »&.  41 ;  5  ib,  58-240).  But  if  the  party  die  in  execution, 
or  is  rescued  or  improperly  dischai^ged,  a  new  execution  may  issue  (Wesson  y. 
Ohamberiain,  8  Corns.  881). 

A.  Discharge  from  arrest  on  exeontion. — A  defendant  arrested  on  an  exe- 
cution against  the  person,  may  be  discharged  by  pajrin^  the  amount  of  the  leyy 
to  the  sheriff'  or  the  plaintiff's  attorney.  But  the  sheriff'  cannot  discharge  the 
party  arrested  on  his  giying  security  (6  Cow.  465 ;  1  »&.  46 ;  5  Wend.  207 ;  9 
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Johns.  368).  And  the  attorney  has  no  pover  toigiye  a  discham  except  on 
an  actual  payment  (8  Johns.  861 ;  6  i&.  61 ;  21  Wend.  862 ;  7  Cx>w.  789).  It 
is  no  ground  for  discharnng  one  of  several  defendants  from  an  arrest  on  exe- 
cution, that  at  the  tune  Uie  execution  was  delivered  to  the  sheriff,  instructions 
were  given  him  not  to  arrest  the  other  defendants,  and  that  the  sheriff  has 
acted  on  such  instructions  (Fake  v.  Edgerton^  8  Abb.  229 ;  5  Daer,  681.) 

a.  The  taking  in  execution  the  body  of  a  county  treasurer  at  the  suit  of  the 
State,  does  not  affect  the  action  at  the  suit  of  the  county  (8upervUon  qf 
Livingsian  v.  White,  30  Barb.  72). 

b.  A  voluntary  discharge  of  the  party  arrested  is  a  discharge  of  the  Judg- 
ment (5  Johns.  864 ;  8  Cow.  171 ;  8  Wend.  184).  If  a  party  is  discharged  on 
the  ground  of  irregularity  in  the  execution,  a  new  execution  may  issue  on 

.    the  judgment  (6  Wend.  90 ;  8  Adol.  &  £1.  N.  8. 1 :  Oinoekio  y.  Figari,  2  Abb. 
185 ;  4  E.  D.  Smith,  227).    See  Charging  in  execution,  infhL 

^  e.  Where  an  execution  against  the  person  is  improperly  or  irregularly 
issued  the  remedy  it  would  seem  is  on  a  motion  to  set  aside  the  execution, 
but  eemble,  a  party  arrested  under  such  an  execution  may  be  discharged  on 
habeas  corpus  (see  The  People  v.  WiUeU,26  Barb.  78 ;  6  Abb.  87 ;  10  How.  210 ; 
see  however,  WHesY.  Brawn,  3  Barb.  87). 

d.  Jail  libeitias. — ^If  the  defendant  do  not  dischaige  the  execution,  he  may 
be  admitted  to  the  liberties  of  the  jail,  on  executing  a  bond  to  the  sheriff  (2 
B.S.488;19Johns.288;7t».168;6t;&.  121;15  ib,  266;  12  ib.  88).  The  Ub- 
erties  of  the  city  of  New  York  are  ''all  the  city  and  county  of  Wew  York" 
iL&WB  1846,  ch.  82).  In  other  counties  (with  some  exceptions)  the  liberties  are 

•  designated  by  the  county  courts  of  each  county,  and  are  not  to  exceed  600 
acres  hi  extent  (Laws  1^1,  ch.  21),  Erie  (Laws  1861,  p.  61),  Bensselaer  (Laws 
1880,  ch.  252),  Onondaga  (Laws  1851,  ch.  202),  Schenectady  (Laws  1880,  ch. 
244),  Allegany  (Laws  1881,  ch.  217),  Dutchess  (Laws  1861,  ch.  180),  of  Kings 
include  town  or  Flatbush  and  Brooklyn,  excludins^  so  much  as  was  formernr 
Bttshwick  and  Williamsburgh  (Laws  1881,  ch.  217 ;  Chamberlain  y.  Oampbdl, 
89  Barb.  640). 

e.  The  provisions  of  2  Bev.  Stat  81, 6 1,  providing  for  the  dischaige  by  the 
court  of  an  imprisoned  debtor  on  submitthig  to  an  examination,  &c.,  held  to 
M)ply  as  well  to  debtors  on  the  limits  as  to  wose  in  dose  custody  (Caman  y. 
Btorm,  26  How.  84 ;  ovemirg  Comstock*s  case,  16  Abb.  288 ;  25  How.  429). 

/.  Defendants  against  whom  judgment  is  obtamed  on  any  bond  given  under 
the  act  to  suppress  infemperance,  or  for  any  penalty  incurred  under  that  act, 
are  not  entitled  to  jail  liberties  (Laws  of  1857,  voL  2,  p.  416,  %  82). 

g.  The  court  cannot  order  the  sheriff  to  accept  bail  for  the  Jail  liberties 
(Sartes  y.  Mercequee,  9  How.  188).  If  the  sheriff  improperly  rerase  bail  the 
remedy  is  by  action.  {Id.) 

h.  Assignment  of  bond  for  Jail  libertieB  after  death  of  sheriff  {JRidgtoajf  y. 
Barnard,  &  Barb.  618). 

i.  Charging  in  eaceoutlon. — ^When  a  defendant  against  whom  an  order  ot 
arrest  has  been  obtained  is,  at  the  time  Judgment  is  rendered,  in  custody  of 
the  sheriff,  the  plaintiff  must  chaige  him  in  execution  within  three  months 
from  the  last  day  of  the  term  next  following  that  at  which  judgment  is  obtained. 
If  the  defendant  is  surrendered  in  discharge  of  his  bail,  he  must  be  charged  in 
execution  within  three  months  after  his  surrender,  and  in  all  cases,  as  it 
would  seem,  within  three  months  from  the  return  unsatisfied  of  an  execution 
against  the  property  of  the  defendant  A  neslect  to  chaii^  the  defendant  in 
execution  entitles  mm  to  apply  for  a  euwraeaeae  to  be  discharged  from  cus- 
tody (2  R  S.  556,  §§  86, 87).  After  a  judgment  debtor  has  "  remained  charged 
in  execution  thirty  days  from  the  date  of  his  imprisonment,*'  the  judgment 
creditor  may  by  a  written  notice  require  the  sheriff  to  discharge  him ;  and 
thereupon  the  sheriff  may  discharge  him.  He  cannot  be  again  arrested  on 
the  same  judgment ;  but  the  judgment  creditor  **may  have  the  same  civil 
remedies  to  enforce  payment  of  the  judgment  upon  which  such  execution  wtb 
issued,  and  as  if  such  execution  had  not  been  issued  '*  (Laws  1857,  ch.  427), 
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j,  A  motion  for  a  mpersedeas  cannot  be  granted  on  the  ground  that  plaintiff 
has  neglected  for  three  months  to  charge  defendant  in  execution,  unless  the 
bail  have  been  exonerated.  When  the  moving  papers  on  such  a  motion  do 
not  show  that  the  bail  have  been  exonerated,  plaintiff's  allegations  that  he  had 
no  notice  of  the  surrender  is  in  effect  a  denial  that  the  bail  have  been  exoner- 
ated (HiOs  T.  Lewis,  18  Abb.  101  nate). 

a.  The  time  for  chai^ging  in  execution  is  to  be  computed  from  the  date  of 
actual  entry  of  judgment,  not  from  the  date  when  the  plaintiff  might  have 
entered  it  {Lippman  y.  PeterBberger,  9  Abb.  209 ;  18  How.  270).  The  mere 
acceptance  of  an  offer  to  allow  judgment,  ia  not  obtaining  judgment  within 
the  meaning  of  the  statute.    (Id) 

b,  A  motion  for  a  supersedeas  may  be  made  to  a  Judge  of  the  first  district 
although  the  action  is  triable  elsewhere  (WeUU  t.  J(mes,  2  Abb.  20,  A.  D.  1855). 

&  An  order  of  supersedeas  is  appealable  to  the  general  teruL    (Id,) 

d.  Bacape. — After  a  voluntary  escape  from  custody  or  execution,  the  party 
cannot  be  retaken  (Lansingy.  Fleets  2  Johns.  Gas.  8).  But  by  yoluntarily 
returning  he  may  by  renewal  of  process  be  retained  in  cuftoay  (ThompBon 
y.  Lockmod,  15  Johns.  556 ;  LiUkfield  y.  Brown^  1  Wend.  398).  After  a  negli- 
gent escape  the  party  may  be  recaptured  out  ot  the  State  (see  Loekioood  y. 
Mereereau^  6  Abb.  206). 

e.  Where  a  prisoner  who  has  giyen  bonds  for  the  limits  and  is  arreAed  by 
authority  of  law  within  the  limits  and  carried  beyond  the  limits  against  his  con- 
sent, and  he  returns  to  the  limits  as  soon  as  practicable,  such  going  beyond 
the  limits  is  not  an  escape  for  which  the  sheriff  is  liable  (Wtckelhmuer 
y.  WiUeU,  12  Abb.  819 :  see,  contra,  Broton  y.  Tracy,  9  How.  98 ;  and  see 
Dextar  y.  Adams,  2  Denio,  646 ;  4  How.  867). 

/.  The  insolyenqr  of  the  debtor  is  no  bar  to  an  action  against  the  sheriff 
for  an  escape  founded  On  2  Bey.  Stat  487,  §  68  (Bamss  y.  WtUeU,  11  Abb.  225 ; 
12  Abb.  448). 

§  289.  [244.]  (Am'd  1849.)    Form  of  the  execution. 

The  execution  must  be  directed  to  the  sheriff,  or  coroner 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the  party 
issuing  it,  or  his  attorney,  and  must  intelligibly  refer  to  the 
judgment,  stating  the  court,  the  county  where  the  judgment- 
roll  or  transcript  is  filed,  the  names  of  the  parties,  the  amount 
of  the  judgment  if  it  be  for  money,  and  the  amount  actually 
due  thereon,  and  the  time  of  docketing  in  the  county  to  which 
the  execution  is  issued,  and  shall  require  the  officer  substan- 
tially as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per 
sonal  property  of  such  debtor,  and  if  sufficient  personal  proi> 
erty  cannot  be  found,  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property. 
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S.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  shall  pay  the  judgment  or  be 
discharged  according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  en- 
titled thereto,  and  may  at  the  same  time  require  the  officer  to 
satisfy  any  costs,  damages,  or  rents  and  profits  recovered  by 
the  same  judgment  out  of  the  personal  property  of  the  party 
against  whom  it  i^BS  rendered,  and  the  value  of  the  property 
for  which  the  judgment  was  recovered,  to  be  specified  therein ; 
if  a  delivery  thereof  cannot  be  had;  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property  be- 
longing to  him  on  the  day  when  the  judgment  was  docketed, 
or  at  any  time  thereafter,  and  shall  in  that  respect  be  deemed 
an  execution  against  property. 

a.  An  ezocntion  mnst  truly  describe  the  party  whose  property  is  to  be  lev- 
ied upon  {Fiimham  v.  EUdreth,  82  Barb.  277).  It  need  not  state  any  time  or 
place  for  its  return  {Fake  v.  EdgerUm,  8  Abb.  229 ;  5  Duer,  681).  It  is  sufficient 
if  it  substantially  follow  the  terms  of  the  statute,  and  any  defect  in  it«  form 
may  be  amended  (Fieree  v.  Crane^  4  How.  257 ;  3  Code  K  21 ;  Fork  v.  Churchy 
6  How.  881 ;  1  Code  R  N.  8.  47). 

h.  An  irregularity  in  an  execution  which  would  be  amendable,  can  only  be 
taken  advantage  of  bv  the  execution  debtor  {Berry  y.  Riiey^  2  Barb.  307 ; 
Qroavenor  v.  BurU^  11  How.  355;  Oaldey  y.  Becker^  2  Cow.  454;  Abde  v. 
WesierteU^  15  Abb.  280).  An  execution  on  a  judment,  by  confession,  will  not 
be  set  aside  at  the  Instance  of  creditors  because  it  was  Issued  before  the  matur- 
ity of  the  note ;  nor  is  it  a  substantial  defect  in  the  execution  that  it  describes 
the  Judgment  to  have  been  obtained  in  an  action  {Heaiey  v.  Preston^  14  How. 
20 ;  and  see  Oak^  v.  Becker,  2  Cow.  454). 

CL  As  to  the  form  of  an  execution  to  collect  an  instaUment  due  on  a  judg- 
ment by  confession,  see  §  884 ;  and  after  an  attachment,  ante,  p.  426,  a. 

d.  Where  the  execution  recited  that  the  ludgment-roll  was  filed  in  the 
office  of  the  Clerk  of  the  Cit}r  and  county  of  New  York,  instead  of  reciting 
as  tlie  fiu2t  was  that  a  transcript  of  the  judgment  was  so  filed,  held  tiiat  the 
execution  might  be  amended  so  as  to  make  it  conform  to  the  iietct  (Abels  v. 
WeeteruU,  15  Abb.  280). 

e»  A  judgment  issued  out  of  the  supreme  court,  upon  a  judgment  recovered 
in  a  court  of  common  pleas,  is  absolutely  void  (Clarke  v.  MZ&r,  18  Barb.  269). 

/.  IZzecntion  against  ezecutors  or  adminlatratotB. — ^Executions  against 
executor  or  administrator  should  not  issue  until  his  account  has  been  ren- 
dered and  settled,  or  unless  by  order  of  surro^te.  And  if  issued  after  Uie 
settlement  of  account  then  only  for  the  proportion  of  assets  applicable  to  judg- 
ment (2  R  S.  88,  S  32 ;  2  Abb.  437 ;  11  How.  126 :  10  How.  217 ;  28  Wend.  478 ; 
12  Wend.  543 ;  9  Wend.  448 ;  487 ;  2  Bradford,  Sur.  24). 

g.  An  execution  against  property  on  a  judgment  against  executors,  must 
direct  the  sheriff  to  collect  the  jud^cnt  out  of  the  pereonal  estate  of  the  tes- 
tator, naming  him,  in  the  hands  of  the  defendants  as  his  executors.  It  is  not 
enough  in  such  a  case  that  in  the  execution  the  defendants  are  described  as 
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execntora,  becacue  this  alone  will  not  prevent  the  sheriff  levying  on  the  tndi- 
Tidual  property  of  the  execatorsi  The  second  subdlyision  of  §  280  is  imper« 
utive  that  the  execution  shall  require  the  officer  to  satisfy  the  judgment  out 
of  the  property  which,  according  to  the  judgment,  is  liable  for  its  payment. 
If  at  the  time  of  issuine  the  execution  the  defendant's  accounts  have  been 
'*  rendered  and  settled,  it  is  unecessary  to  procure  an  order  of  the  surrogate 
granting  leave  to  issue  the  execution.  But  the  execution  can  issue  only  for 
Uie  sum  that  shall  have  appeared,  on  the  settlement  of  such  accounts,  to  have 
Deen  a  just  proportion  of  the  assets  applicable  to  the  judgments  *'  (2  R  S.  88. 
1^82).  This  provision  of  the  revised  statutes  is  still  operative  (Code,  §471: 
lUmkead  v.  Vredenburgh^  10  How.  217).  And  extends  to  debts  contracted 
after  the  decease  of  the  testator  or  intestate  (Ccn^  v.  Thompson^  5  Surrogate 
Report,  490). 

Bee  note  to  g  288. 

a.  Xijcecution  against  the  penon. — It  is  not  necessary  (although  it  is  better 
so  to  do)  to  state  in  an  execution  against  the  person,  the  nature  of  the  action 
(FvUefUm  v.  Fifygerald,  10  How.  87;  18  Barb.  441).  Nor  is  it  necessary  to 
recite  the  &cts  which  authorize  the  arrest,  namely,  the  nature  of  the  action 
and  Uie  return  of  an  execution  i^inst  property  unsatisfied;  it  is  sufficient  if 
those  facts  exist  (Hutchinson  v.  Brandy  5  Selden,  208).  An  execution  against 
the  person  whidi  recited  the  judgment  as  prescribed  in  section  289,  and  com- 
manding the  sheriff  to  commit  the  defendant "  to  the  jail  of  said  county  of  M., 
until  he  shall  pay  the  said  judgment,  according  to  law,"  the  words  "  or  be  dis- 
eharged  *'  being  omitted,  is  valid :  and  a  sheriu  discharging  a  prisoner  arrest- 
ed upon  such  execution,  is  liable  as  for  an  escape,    {fd.) 

h,  Xijcecution  against  joint  debtors. — Where  the  execution  is  issued  in  an 
action  against  two  joint  debtors,  and  in  which  only  one  of  Uie  defendants  has 
been  served  with  process,  the  execution  may  be  in  form  against  both  the  de- 
fendants, but  should  be  endorsed  with  a  direction  to  the  sheriff  not  to  levy  on 
the  wis  property  of  the  defendant  not  served  (2  R  S.  877,  §  8). 

c  Where  an  execution  issued  against  two  joint  debtors,  has  been  levied  up- 
on the  property  of  one  of  them,  the  plaintiff  will  not  be  allowed  to  counter- 
mand it  and  issue  a  new  execution  for  the  purpose  of  making  a  levy  up- 
on the  sole  property  of  the  other  defendant  (McChain  v.  McKeon,  2  Duer, 
845).  An  execution  agfUnst  joint  debtors  has  priority  over  an  attachment 
against  one  of  the  debtors,  though  the  attachment  is  also  for  a  joint  debt 
UbeU  V.  Wegtervdt,  15  Abb.  280). 

§  290.  [245.]  (Am'd  1849.)  To  he  returnable  in  sixty 
days. 

The  execution  shall  be  retnraable  within  sixty  days  after  its 
receipt  by  the  officer,  to  the  clerk  with  whom  the  record  of 
judgment  is  filed. 

dL  It  is  not  necessary  that  an  execution  should  remain  in  the  hands  of  the 
ofllcer  sixty  days.  The  return  cannot  be  sooner  compelled ;  but  the  officer 
may  return  it  sooner  (Morange  v.  Edwards^  1  E.  D.  Smitn,  415 ;  Spencer  v.  Guy- 
ler,  17  How.  157 ;  9  Abb.  388).  A  sheriff  is  bound  by  law  to  return  an  execu- 
tion according  to  the  requisition  of  the  statute,  at  his  peril.  If  he  n^lects  it, 
he  renders  liimself  liable  to  an  attachment  or  an  action,  at  the  election  of  the 
party  aggrieved ;  and  in  all  cases  the  onus  is  on  the  sheriff  to  excuse  the  de* 
feult  (wilscm  V.  Wright,  9  How.  460). 

e.  It  is  the  duty  of  a  sheriff  «to  return  process  to  the  proper  office,  either 
personally,  by  deputy,  or  bv  mail.  Or  it  may,  at  the  request  of  the  attorney 
of  the  execution  creditor,  be  returned  to  such  attorney.  If  the  process  be  re- 
turned by  mail,  the  sheriff  must  prepay  the  postage  on  the  letter  inclosing 
such  process,  as  tbe  county  clerk  is  not  bound  to  pay  the  postage  on  a  letter 
containing  process  (Jenkin$  v.  McOiO,  4  How.  205 ;  Laws  1850,  c  925,  §  8).' 
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o.  Where  a  dieriff  neglects  to  collect  and  return  an  execution  within  the 
time  prescribed  hv  law,  he  is  liable  to  the  plaintiff  in  the  Judgment  for  the 
damages  sustained  by  his  neglect,  unless  he  can  show  ttiat  the  defendant  in 
the  execution  had  no  pn^ertv  out  of  which  the  debt  eould  be  collected  {Bow- 
nian  y.  ComeU^  SO  Barb.  09 ;  Humphrey  v.  EcUhom,  28  Barb.  278).  In  such  an 
action  the  amount  of  the  judgment  is  the  measure  of  damages.  The  ri^ht  of 
action  having  accrued  is  not  cuvested  by  an  appeal  from  ^e  Judgment  {T<L  The 
People  v.  LoU^  21  Barb.  131).  The  attorney  for  the  execution  creditor  may  ex- 
tend the  time  for  the  sherin  to  collect  the  execution ;  such  extension  is  a  Ju8« 
tification  of  the  sheriff  (see  Humphrey  y.  Haihom,  28  Barb.  278 ;  and  frir&ier 
as  to  liability  of  sheriff  for  not  returning  execution  see  Sweety  y.  LoU,  21 
N.  Y.  481).  % 

b.  Executions  on  Judgments  of  a  District  court  of  New  York  City  or  the 
Marine  eourt  where  a  transcript  has  been  filed  in  New  York,  should  be  return- 
able to  the  Clerk  of  New  York  Common  Pleas. 

e.  A  Judgment  against  a  sheriff  for  not  returning  an  execution  is  not  a  satis- 
&ction  of  the  Judgment  on  which,  such  execution  issued  (Baker  y.  MarUn^  8 
Barb.  684). 

d  The  omission  of  the  sheriff  to  endorse  upon  the  execution  the  proper  re- 
turn before  it  is  filed  is  amendable  nurtc  pro  tune  after  the  filing,  but  the  sher- 
iff must  pay  the  costs  of  the  motion  to  amend  (HUi  y.  Ayer^  19  How.  91 ;  9 
Abb.  220). 

tf.  The  supreme  court  has  power  to  authorize  a  sheriff  to  withdraw  from 
the  files  an  execution,  and  to  cancel  a  return  of  nuQa  bona  made  thereon  (Bar- 
it^  y.  Binfiinger,  4  Kern.  270). 

See  Rule  8. 

§  291.  [246.]  (Am'd  1849,  1851.)  EisUting  laws  relating 
to  execution  cojitintted  until  otherwise  provided. 

Until  otherwise  provided  by  the  legislature,  the  existing 
provisions  of  law,  not  in  conflict  with  this  chapter,  relating  to 
executions  and  their  incidents,  the  property  liable  to  sale  on 
execution,  the  sale  and  redemption  thereof,  the  powers  and 
rights  of  oflicers,  their  duties  thereon,  and  the  proceedings  to 
enforce  those  duties,  and  the  liability  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter. 

/.  Receipt  of  eaceoatioiL  —  On  receipt  of  the  execution  the  sheriff  is 
required  to  indorse  thereon  the  year,  month,  day,  and  hour  when  he  receiyed 

it  (2  R  8.  364,  §  lOJ. 

g.  Sheriff  bound  to  enforce  ezecution. — Where  the  execution  is  regular  on 
its  face  and  there  is  no  defect  of  Jurisdiction  neither  irregularis  nor  error 
In  issuingthe  execution  will  Justify  the  sheriff  in  neglecting  or  refusing  to  ex- 
ecute it  (French  y.  WiUet,  4  Bosw.  049),  otherwise  if  the  execution  is  void.  (Id,) 
But  the  sheriff  may  require  indenmity- before  leyying  on  prooer^r  not  in  the 
possession  of  the  execution  debtor  {Uhamberlain  y.  BeUer,  18  N.  Y.  115). 

h.  "Wlien  execution  may  be  levied. — ^The  execution  cannot  be  leyied  on  a 
8unday(lR.B.  675,§69). 

i.  "What  attorney  may  iesue  execution. — An  execution  may  be  issued  by 
an  attorney  other  than  the  one  by  whom  the  judgment  was  recoyered  (Cook  y. 
Didcereon,  1  Duer,  679). 

k.  Priority  of  exeoutiona.— Where  seyeral  executions  are  issued  against 
the  same  defendant,  that  which  has  been  first  deliyered  to  the  sheriff  must  be 
first  executed,  and  shall  haye  preference,  notwithstanding  a  former  leyy  under 
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another  execution ;  but  If  a  levy  and  sale  shall  have  been  made  under  such  other 
execution,  before  an  actual  levy  under  the  execution  first  delivered,  the  latter 
arm  lose  its  priority  {Feck  v.  Tiffany,  2  Corns.  451). 

a.  Where  there  are  two  executions  in  the  sheriifs  hands  a  sale  on  the  Junior 
one  is  valid,  but  tlie  proceeds  must  in  the  first  place  be  applied  to  the  seuior 
execution  (Boioe  v.  Biehardwn,  5  Barb.  885). 

b.  DoRSiANT  EXECUTION. — The  mere  aquiescence  of  an  execution  creditor  in 
the  delay  of  a  sheriff  in  selling  under  an  execution,  where  the  creditor  does 
not  direct  such  delay,  does  not  render  the  execution  dormant  as  to  subsequent 
ones;  but  delays  directed  by  the  creditor,  render  the  execution  dor- 
mant as  to  subsequent  purchasers  and  mortgagees,  as  well  as  executions 
(Th(mps(m  v.  Van  VecJiien,  5  Abb.  469).  But  if  a  judgment  creditor  after  exe- 
cution issued  instructs  the  sheriff  to  levy,  merely  for  the  purpose  of  securing 
a  preference  and  to  leave  the  debtor  in  possession  of  the  property  seized,  such 
execution  becomes  dormant  (Dunderdale  v.  Sauvestre,  18  Abb.  116Y.  A  sheriff 
holding  several  executions  against  the  same  debtor,  received  at  different  times, 
cannot  be  required  to  treat  those  first  received  as  dormant,  merely  because 
the  plaintiff  therein  gave  to  the  sheriff  a  written  consent  that  he  might  ad- 
journ a  sale  under  them  for  forty-seven  days  after  their  return-day,  there  being 
no  agreement  giving  to  the  debtor  a  delay,  or  the  use  or  benefit  of  the  prop- 
erty In  the  meantime  {Paion  v.  WeOervelt,  2  Duer,  362). 

e,  A  sale  made  ostensibly  under  dormant  executions,  while  another  execu- 
tion is  in  the  hands  of  the  sheriff,  is  valid  to  vest  a  title  in  the  purchaser  {Rich- 
ards V.  AUen,  8  E.  D.  Smith,  399).  The  plaintiff  m  the  other  execution  may 
have  the  proceeds  of  the  sale  applied  to  his  execution.    (Id) 

d.  The  doctrine  of  the  subject  of  dormant  executions  does  not  apply  to  real 
estate  {Muir  v.  LeUch,  7  Barb.  341 ;  see  anie^  518,  cf.). 

e.  Death  or  res^ovel  of  sherifE; — If  the  sheriff  die,  or  be  removed  fVom 
office  before  the  execution  is  satisfied,  his  under-sheriff  is  required  to  proceed 
thereon,  In  the  same  manner  as  the  sheriff  might  have  done  (2  R.  S.  874,  g§  65, 
66,  67 ;  10  Wend.  662). 

/.  Sheriff's  fees  and  poundaga — The  only  law  regulating  sheriff'  fees  in 
civil  actions  is  contamed  in  the  revised  statutes  (2  R  S.  645,  §  88 ;  Benedict  v. 
Warriner,  14  How.  668). 

g.  The  sheriff  may  also  levy  his  fees  and  poundage  for  collecting,  on  $250 
or  less,  2  cents  and  5  mills  per  dollar ;  and  for  every  dollar  above  $250,  1 
cent  and  2k  mills  per  dollar.  For  advertising  sale,  $2 ;  and  if  the  execution 
be  stayed  or  settled  after  sale  advertised  and  before  sale ;  $1 ;  mileage  6 
cents  per  mile,  for  going  only,  to  be  computed  from  the  court  house  of  the 
county. 

h.  On  a  levy  being  actually  made,  the  sheriff's  right  to  pounds^  attaches 
on  the  whole  amount  directed  to  be  levied ;  and  he  is  not  depnved  of  his 
right  by  the  judgment  being  satisfied  without  sale,  nor  by  any  arrangement  be- 
tween the  parties,  nor  by  the  property  levied  on  being  encumbered  t)eyond  its 
value  (1  How.  151 ;  17  Wend.  14 ;  1  Gaines  R  192 ;  5  T.  R  470 ;  4  M.  &  a 
256;  1  Code  Rep.  N.  S.  226).  But  the  sheriff  cannot,  after  the  judgment  is 
satisfied,  sell  the  goods  of  the  judgment  debtor  to  collect  his  poundage ;  he 
must  collect  it  of  thejudgment  creditor  (4  Wend.  474 ;  Craft  v.  Merrill,  4  Ker- 
nan,  456 ;  Bank  of  WMehail  v.  Weed,  8  How.  104).  Where  necessaiy,  a  new 
execution  will  be  ordered  for  the  sheriff's  benefit  (19  Wend.  79). 

i.  An  agreement  bv  a  sheriff  to  accept  less  than  the  amount  of  his  fees  on 
payment  of  the  smaller  sum,  is  not  binding  on  him  ( Van  Nest  v.  Lott,  16  Abb. 
180). 

k.  The  attorney  in  the  action  is  liable  to  the  sheriff  for  his  fees  {Birkbeok  v. 
Stafford,  23  How.  286 ;  14  Abb.  285). 

Z.  Sheriff  cannot  enforce  execution  for  hia  own  benefit — A  sheriff  upon 
whom  a  fine  has  been  imposed  bv  the  court  to  the  amount  of  an  execution 
issued  to  him,  for  wilful  neglect  of  his  duty  in  regard  to  it,  and  who,  pursuant 
to  the  order  of  the  court,  has  paid  the  fine  to  the  judgment  creditor,  has  no 
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authority  to  enforce  the  execution  against  the  debtor  fhr  hia  own  indemnity. 
An  officer  cannot  execute  final  proceas  in  hia  own  favor,  or  for  hia  own  benefit 
{Carpenter  v.  SUOwea,  1  Eeman,  61 ;  Grttfl  y.  MerriU,  4  Hi.  456 ;  see  Baher  t. 
ifaHin,  3  Barb.  864 ;  ante,  635,  h). 

a.  Attaching  abaijff  for  not  paying  over  money. — The  court  will  not  at- 
tach a  sheriff  for  not  paying  over  moneys,  where  it  appears  he  has  been  sued 
for  the  moneyby  a  third  party,  and  that  a  fourth  party  also  makes  a  claim  on 
tlie  money.  The  parties  will  be  left  to  an  action  to  determine  their  several 
rights  (9  How.  460  ;  and  see  1  Denio,  641 ;  1  How.  220). 

0.  Official  bend  of  sheriff  and  deputy. — ^Liability  of  sureties  on  official  bond 
of  sheriff  (7^  JPeople  y.  Schuyler,  5  Barb.  166);  and  of  deputy  sheriff  {Bows 
v.  Mic^iardwn,  5  Barb.  385).     . 

c  "Wlien  eaEttoution  becomes  a  lien  on  peiaonal  property. — Goods  and 
chattels  are  boiind  only  from  the  time  of  the  delivery  of  the  execution  to  the 
sheriff  to  be  executed,  except  in  the  hands  of  banorfide  purchasers  without 
notice  (11  Wend.  648;  8  Johna  446;  12  *&.  320;  16  &.  287;  5  Denio,  198;  8 
Barb.  833). 

d.  Where  a  fudgment  was  perfected  in  Columbia  county,  and  a  transcript 
sent  to  the  clerk,  and  execution  (against  both  real  and  personal  property)  to 
the  sheriff  c^  Greene  county,  on  the  same  day,  but  the  execution  was  re- 
ceived one  day  before  the  transcript  was  docketed,  held  that  the  execution 
became  operative  in  the  hands  of  the  sheriff  from  the  time  the  judgment  wss 
actually  docketed  in  Greene  county,  and  took  priority  from  that  time  {Stoutenr 
burg  v.  Vand&nburghf  7  How.  229). 

6.  The  delivery  of  an  execution  to  the  sheriff  creates  a  Hen  upon  the  per 
sonal  property  aiterwards  levied  upon  from  the  date  of  such  delivery,  except 
as  to  one  who  between  the  delivery  and  the  levy  becomes  a  bana-fide  purchaser 
or  mortgagee  without  notice.  With  that  qualification,  a  regular  sale  by  the 
sheriff  transfers  to  the  purchaser  the  title  of  the  judgment  debtor  as  it  existed 
on  the  day  of  the  delivery  of  the  writ  (Thompson  y.  Van  Vechteny  6  Abb.  458; 
and  see  Fuller  v.  AUen,  7  id.  12;  16  How.  247). 

/.  "What  peraonal  piopeily  may  be  levied  on. — All  the  personal  pro- 
perty of  the  judgment  debtor,  except  such  as  is  exempt  by  special  provision 
of  law,  and — except  choses  in  action  (Bansom  v.  Miner,  1  Code  Kep.  N.  8.  98)— 
things  fixed  to  Uie  freehold  (5  B.  &  A.  625 ;  1  D.  &  R  247 ;  1  B.  &  P.  506), 
are  Uable  to  be  seized  and  sold  by  the  sheriff  on  an  execution  against  the  pro- 
perty ;  but  growing  trees,  fruit,  and  grass  cannot  be  taken  on  an  execution 
{Batik  9f  Latmngburg  v.  Crary,  1  Barb.  542).  In  the  property  liable  to  execu- 
tion  is  mcludcd  the  interest  of  the  judgment  debtor  in  goods  pledged  (6  Hill, 
485),  or  mortgaged  (UuU  v.  Carrdey,  1  Abb.  158 ;  17  N.  Y.  202 ;  8a%UY.  Kruger, 
9  How.  569 ;  EaU  v.  Sampson,  19  How.  48 ;  see,  however,  FarreU  v.  Hildreth, 
88  Barb.  178).  And  a  sheriff  holdinfl^  an  execution  against  a  pledgor,  may  by 
virtue  thereof  take  the  property  ple<^ed  out  of  the  hands  of  the  pledgee  into 
his  own  possession,  and  sell  the  risht  and  interest  of  the  pledgor  Uierem ;  and 
after  a  sale  in  such  a  case,  the  pled^  is  entitled  to  the  possession  of  the  pro- 
perty until  the  purchaser  redeems  it  from  the  pledgee  (aS^v.  Ilari,  1  Oims. 
20) ;  semble,  the  goods  should  be  sold  in  one  parcel  (Tijfl  v.  Barton,  4  Denio, 
171).  But  in  BroumeU  v.  CarnUy  (8  Duer,  14),  the  superior  court  say  it  is  still 
an  open  and  doubtfril  question  whetlier  the  statute,  in  authorizing  a  sale  under 
an  execution  of  the  interest  of  the  pledgor,  has  authorized  the  sheriff  to  re- 
move the  property  from  tlie  possession  of  the  pledgee.  Such  was  indeed  the 
decision  of  the  supreme  court  in  SUef  v.  Ilart,  but  although  the  jud^ent  in 
that  case  was  affirmed  in  the  court  of  appeals,  it  was  so  not  by  a  msjonty  of  its 
members,  but  solely  as  a  consequence  of  an  equal  division  m  their  opinions. 
And  in  BrowneU  v.  Carrdey,  supra,  it  was  held  that  goods  in  the  pODseasion  of  a 
consignee  who  has  made  advances  thereon,  cannot  be  seized  and  taken  pos- 
session of  by  a  sheriff  under  a  warrant  of  attachment  [and  semJble,  or  execution] 
Against  the  property  of  the  consignor.  In  Goulet  v.  Assder  (22  N.  Y.  225),  it 
was  held  that  the  mortgagee  of  chattels  which  have  been  sold  under  an  execu- 
rtion  against  the  mortgagor,  who  was  in  possession  and  entitled  to  the  pos 
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session  until  de&ult,  cannot  maintain  an  acdon  in  the  nature  of  trespass  or 
trover  for  Uie  yalue  of  the  goods.  The  fs^U  that  the  sale  was  without  notice 
of  the  rights  of  the  mortgagee,  that  the  property  was  such  as  to  have  no  value 
except  for  actual  consumption,  that  it  was  difficult  or  incapable  of  identiflcar 
tion,  and  that  it  was  distnbuted  among  various  purchasers  at  most  authorised 
damages  to  the  plaintiff  for  the  injury  to  his  lien,  and  not  as  of  course  for  the 
entire  value. 

a.  After  the  debt  secured  by  a  dhattal  mortgage  has  become  due,  and  a  per^ 
fection  has  occurred  by  reason  of  the  non-payment,  the  title  of  the  moijtgagee 
is  absolute,  and  the  mortgagor  has  no  interest  in  the  mortgaged  property 
which  is  liable  to  be  sold  on  execution  against  him.  And  this,  notwiUistand* 
ing,  the  property  is  suffered  to  remain  in  the  possession  of  the  mortgagor  after 
forfeiture  (Uhamplin  v.  JolmsQn,  89  Barb.  606). 

b.  It  seems  that  a  mortga^  oi  chattels  may  maintain  an.  action  for  the 
dama^  to  hi»  reversionary  mterest  caused  bv  a  sale  of  the  mortgaged  pro- 
perty m  parcels  under  an  execution  asainst  the  mortgagor  while  he  was  in 
possession  (Afanning  v.  Monaghan,  28  N.  T.  589).  WheUier  a  purchaser  of 
part  of  the  chattels  mav  be  joined  as  defendant  with  the  parties  who  made 
and  directed  the  sale.    Query  (id,\ 

6,  Chattels  given  to  a  married  woman  remaining  in  a  house  occupied  by  the 
husband  and  wife  together  are  to  be  deemed  in  the  possession  of  the  wife,  and 
are  not  liable  to  execution  against  the  husband  {AUen  v.  Cdwany  28  N.  Y.  502). 

d.  Bills  or  other  evidences  of  debt  issued  by  any  moneyed  corporation,  or 
by  the  government  of  the  United  States,  and  circulated  as  money,  also 
current  gold  and  silver  coin,  may  be  seized,  but  is  not  to  be  sold ;  and  the  ex- 
emption of  fixtures  does  not  extend  to  fixtures  for  the  purposes  of  trade  (10 
Barb.  157,  596).  On  an  execution  against  joint  property,  individual  property 
cannot  be  taken  (2  Hill,  204 ;  as  to  remedy  if  it  is,  see  Fiero  v.  BetU,  2  Barb. 
688>.  On  an  execution  against  one  of  two  partners,  the  sheriff  may  seize  the 
enure  partnership  effects,  and  sell  the  interest  therein  of  the  judgment  debtor 
(24  Wend.  889;  2  Hill,  47;  4  »»..161;  3  Denio,  125);  and  the  purchaser  be- 
comes a  tenant  in  common  with  the  other  partner,  subject  to  an  accounting 
among  the  partners  on  a  dissolution  {Hergman  v.  IkUUibacih^  11  How.  47).  An 
execution  on  a  judgment  otherwise  than  by  confession  against  the  general 
partners  of  a  firm  in  which  there  are  special  partners,  binds  all  the  partnership 
property  ( Van  AUtyns  v.  Cooky  25  N.  i .  489).  If  on  an  execution  against  one 
partner"  the  entire  property  is  sold  as  his,  it  is  an  abuse  of  the  process,  which 
renders  not  only  the  officers  but  all  who  participate  in  it,  liable  as  trespassers 
{Waddell  v.  Cook,  2  Hill,  49 ;  UbitA  v.  Adarru,  8  Denio,  125 ;  Bates  v.  James,  3 
Denio,  21).  And  a  surety  in  an  indemnity  bond  exacted  by  and  executed  to 
the  sheriff  to  protect  him  against  the  consequences  of  a  levy  and  sale,  and  to 
induce  him  to  sell  notwithstanding  the  claim  of  a  third  party,  is  liable  as  a 
participator  in  the  levy  and  sale  without  any  other  interference  {llerriiig  t. 
Moppoek,  8  Duer,  21). 

A  Where  a  sheriff  receives  money  in  gold  or  silver,  in  payment  of  an  exe- 
cution in  his  hands  in  &vor  of  the  plaintiff,  he  cannot  make  a  direct  and 
immediate  application  and  payment  of  that  money  on  an  execution  in  his. 
hands  against  the  same  plaintiff  {MuseoU  v.  WodkDorih,  14  How.  477,  reversmg 
8.  C.  18  How.  886 ;  see  Wheder  v.  Bnith,  11  Barb.  845 ;  Betts  v.  Hoyi,  19  Barb. 
412). 

/.  The  attorney  of  the  judsment  creditor  has  no  authority  as  sucb  to  direct 
the  sheriff  what  property  to  levy  upon  on  the  execution  {AeeriU  v.  WUHanUf  4 
Denio,  205). 

ff  The  property  of  a  married  woman  is  not  liable  to  levy  for  debt  of  husband  (see 
Burger  v.  WkUe,  2  Bosw.  92).  But  where,  prior  to  the  law  of  1860,  a  married  wo- 
man, living  witJi  her  husband,  purchased  eoods  on  credit  and  removed'  them  to 
her  residence  where  she  carried  on  the  millinery  business  in  her  own  name,  held 
that  these  goods  were  liable  to  seizure  on  execution  agafadst  the  property  of 
the  husliand  (LtwU  v.  BMnmn,  7  How.  106 ;  and  see  Van  Siekie  v.  F<m 
SkkU,  8  How.  265), 
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a.  The  aheriff  can  levy  on  the  property  only  of  the  person  described  in  the 
execution.  On  an  execution  ajninst  Preeman  HUdreth  he  cannot  sell  the 
property  of  Truman  HUdreth  {Farnham  v.  EUdreth,  82  Barb.  277).  A  subse- 
quent amendment  of  the  execution  will  not  retroact  to  niake  vnlid  a  sale 
under  the  execution  before  its  amendment    (id) 

b.  Where  B.  with  intent  to  defraud  his  creditor  ialsely  held  out  that  certain 

Sroperty  in  his  possession  belonged  to  M.,  held  that  after  a  creditor  of  M.  had 
(Vied  upon  the  property  as  M.*s,  B.  could  libt  be  permitted  to  allege  that  the 
proi)erty  belonged  to  him,  histead  of  M.  (JEUftney  v.  Smith,  89  Barb.  SBS). 

0.  Levy,  bow  made  on  paraonal  property.— To  constitute  a  valid  levy  the 
goods  must  be  in  view  of  the  sheriff,  and  subject  to  his  immediate  disposition 
and  control  (19  Wend.  495 ;  2  Hill^666 ;  Barker  y.  Binninger,  4  Kernan,  270 ; 
and  see  9  Barb.  620 ;  16  »&.  685).  The  execution  debtor  ne^  not  acquiesce 
(ArtiMn'a  B'k  v.  TreadweU,  U  Barb.  558V.  Where  it  appeared  that  the  sheriff 
called  upon  the  defendant  in  the  execution  at  his  place  of  business  and  at  his 
house,  and  informed  him  that  he  made  a  levy  upon  the  personal  property  then 
risible,  and  it  was  understood  between  the  defendant  and  the  sheriff  this 
should  be  considered  a  levy  upon  enoujph  property  roal  and  personal  to  satisQr 
the  execution,  but  the  sheriff  made  no  mventory  or  other  levy,  and  the  defen- 
dant requested  him  not  to  remove  any  property  or  disturb  his  family  by  an^ 
Airther  levy,  and  promised  the  Judgment  should  be .  settled, — held,  that  this 
was  a  sufficient  levy  upon  the  personal  property  of  the  defendant,  but  /lot 
sufficient  to  hold  the  real  estate  {MiUa  v.  Thurabp,  11  How.  121 ;  and  see 
WaWt  V.  Cleveland,  8  £.  D.  Smith,  553).  A  levy  upon  sufficient  personal  prop- 
erty is  not,  per  ee,  a  satisfaction  of  tne  Judgment  (4  £.  D.  Smith,  378).  An 
officer  is  not  restricted  as  to  the  amoimt  of  property  he  shall  take,  nor  is  he 
required  to  levy  upon  all  the  property  at  the  same  time.  He  may,  therefore, 
after  having  levied  upon  sufficient  property  to  satisfy  the  execution  levy  upon 
other  property  at  a  different  time  and  sell  it  without  making  himself  liable  as 
a  trespasser  {Denvrey  v.  Fox,  22  Barb.  522).  Making  an  inventory  is  not  ne- 
cessary to  constitute  a  valid  levy  (WatUy.  Cleveland,  8  K  D.  Smith,  558). 
Nor  need  the  property  be  immediately  removed  {Woodworth  y.  Woodumih^ 
21  Barb.  843). 

d  Where  an  execution  debtor  agrees  with  a  deputy  sheriff,  that  on  the 
latter  relinquishing  specific  property  at  the  time  actuaUy  levied  upon,  other 
property  oniered  by  the  debtor,  on  his  receiving  it,  shaU  be  substituted  as  the 
subject  of  the  levy,— the  agreement  is  void  {.ShMonY.  Weit&rveU,  1  Duer,  109). 
Where  such  property  is  received  by  the  debtor  and  substituted  after  the  return 
day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subse- 

Sient  bana-flde  mortgagee  of  it  will  acquire  a  title,  good  as  against  the  sheriff. 
^  b.)  But  where  property  is  substituted  before  the  return  day  of  the  execu- 
tion and  levied  upon,  the  levy  is  good,  although  the  previous  agreement  for 
substituting  it  is  voia.    (i6.) 

e.  A  sheriff  who  has  levied  on  goods  is  not  the  owner  thereofl  within  2  R  S. 
231,  providing  for  claims  of  property  attached  by  a  constable  QSeree  y.  Kingi- 
Kwfl,  25  Barb.  681). 

/.  After  the  sheriff  has  levied  upon  goods  as  the  property  of  the  defendant 
in  the  execution  he  may  on  discovering  that  the  goods  levied  on  do  not  be- 
long tfi  the  defendant,  relinquish  the  levy  {BUvin  v.  Bieakley,  28  How.  124). 

ff.  A  sheriff  on  being  indemnified  is  bound  to  keep  piossession  of  the  prop- 
erty, although  a  sheriff  *s  Jury  may  have  found  the  title  in  a  third  person  {TM 
People  V.  Schayler,  5  Barb.  166). 

K  A  sheriff  is  not  required  to  exercise  any  n'eater  diligence  in  taking  care 
of  property  in  his  custody,  than  a  bailee  for  hire  (Moore  y.  WeaterwU,  25  How. 
277  ;  21  K  Y.  108). 

f.  A  sheriff  levied  on  goods,  left  them  with  a  receiptor  who  claimed  to  be 
and  was  the  owner,  the  receiptor  not  delivering  the  goods,  the  sheriff  sued 
him  and  recovered  Judgment  for  their  value.  In  an  action  by  the  plaintiff  in 
the  execution  against  the  sheriff  for  returning  the  execution  "  no  ^oods " 
held  that  the  sheriff  was  estopped  from  setting  up  that  the  goods  levied  upon 
did  not  belong  to  the  execution  debtor  {The  People  y.  Beeder^  25  N.  Y.  802). 


§  291.]  ON  FERdCHAL  PJB0PBBT7.  689 

o.  Proceedings  where  receiver  takes  possession  ofeoods  levied  on  bv  the 
sheriff  (^JT.  Amer,  GuttaFtordM  Co.  9  Abb. 79;  17  Kow.d^iBkhY.Lautra, 
18  How.  121). 

b.  Sale  of  penonal  property.— Within  a  reasonable  time  after  the  levy, 
the  sheriff  should  sell  the  goods  seized  (5  Cow.  d90 ;  2  *&.  180 ;  4  Wheat.  608). 
He  must  give  six  days'  notice  of  sale,  by  fastening  up  written  or  printed 
notices  thereoi  in  three  public  places  of  the  town  where  the  sale  is  to  be  had. 
The  omission  to  give  notice,  or  giving  an  insufficient  notice,  does  not  affect 
the  validity  of  any  sale  to  a  bcma-flae  purchaser  without  notice.  The  sale 
must  be  by  auction,  between  the  hours  of  9  A.  M.  and  sunset,  at  the  place 
where  the  goods  are  situate ;  and  a  sale  after  sunset  would  h^  void  (Oamnek  v. 
M^f&rSy  14  Barb.  9).  The  propertjr  must  be  present,  and  within  view  of  those 
attending  the  sale,  and  be  specially  designated  (4  Barb.  '^4),  and  separated 
{JBievens  v.  EnOy  10  Barb.  95).  and  must  l^  sold  in  i^ch  lots  as  are  best  calcu- 
lated to  bring  the  Jiighest  price ;  and  real  and  personal  estate  must  not  be  sold 
together.  The  sale  may  be  postponed  (17  Johns.  115  ;i6.  882 ;  15  ib,  480,  n: 
14  ib,  862 ;  21  Wend.  109 ;  18  ib.  611 ;  2  Cow,  189,  189,  190).  The  sheriff  or 
his  deputy  cannot  be  purchasers,  but  a  turnkey  or  assistant  jailor  may  (4 
Wend.  474) ;  and  so  may  the  plaintiff.    And  where  the  plaintiff  becomes  the 

Jrarchaser  at  an  amount  sufficient  to  cover  his  judgment,  tiiat  satisfies  his 
udgment  (Weai)er  v.  Toogood,  1  Barb.  288). 

c.  Jf  the  plaintiff  becomes  a  purchaser  the  sheriff  may  deliver  the  goods  to 
him  without  payment  (21  Wend.  169 ;  17  Johns.  882 ;  16  ib.  480  n;  and  see 
12  Wend.  741  Query,  if  the  court  will  compel  him  to  do  so  ( WmUarM  v.  Smith. 
6  Oal.  91 ;  The  BsopU  v.  Uay%,  5  Cal.  66). 

d  A  sheriff  acts  offidallj  in  selling  the  property  of  a  stranger,  as  the  pro- 
perty of  the  defendant  in  the  execution.  He  mav  take  an  indemnity  from  the 
plaintiff  for  such  an  act,  but  cannot  give  an  indemnity  to  the  bidders  at  the 
sale.  A  sheriff  while  in  the  discharge  of  his  official  duty  cannot  divest  himself 
of  his  official  character  (BaU  v.  PraU,  86  Barb.  402). 

e.  A  bond  of  indemnity  given  to  the  sheriff  upon  execution,  is  not  invalid- 
ated by  the  fact  that  it  was  given  after  levy  and  sale  (WesterveU  v.  FroiL  1 
Abb.  74). 

/.  An  innocent  purchaser  at  a  8herifl*s  sale  of  property  not  the  property  of 
the  execution  debtor,  cannot  be  sued  by  the  owner  until  after  a  notice  to  re- 
store the  property  (MUltpaugh  v.  MitchM,  8  Barb.  888). 

g,  A  sale  may  be  set  aside  and  a  re-sale  ordered  (18  Wend.  611 ;  9  How. 
625). 

h.  Objections  to  the  res^larity  of  a  sale  under  an  execution  cannot  be  raised 
by  strangers  (87nith  v.  McGawan,  8  Barb.  406 ;  Kd9ey  v.  Duniap,  7  Cal.  160) ; 
but  a  sale  on  execution  may  be  set  aside  and  a  new  execution  issued  on  the 
motion  of  a  purchaser  at  such  sale,  who  was  misled  by  a  statement  of  the 
execution  ci«aitors'  attorney  {Dwighl'i  eaae^  16  Abb.  269 ;  Ames  v.  Lockioood,  13 
How.  666). 

f.  The  courts  will  not  ordinarily  restrabi  by  injunction  the  sale  of  the  in- 
terest of  an  execution  debtor  in  partnership  property  {Mau)braif  v.  Launwiee,  18 
Abb.  817). 

.  J.  Some  mlsoellaneons  points.— Whereon  an  execution  against  property, 
no  credit  was  given  for  a  payment  on  account,  held  that  a  levy  and  sale  for 
less  than  the  amount  actually  due  would  not  be  set  aside  {Peei  v.  Cawenhown^ 
14  Abb.  66). 

k.  A  sheriff  having  levied  an  execution  upon  sufficient  property,  which  ia 
taken  fh>m  his  possession  under  a  replevin  in  which  he  obtains  judgment,  it 
is  ms  duty  to  prosecute  the  sureties  In  the  undertaking  of  the  plainu[ff  in  re- 
plevin (Sioeteif  v.  LaU,  21  K  T.  481). 

I  The  sheriff  is  not  entitled  to  indemnity  from  the  plahitiff  in  the  execution 
as  a  condition  of  his  prosecutUig  the  undertaking,    (id.) 

m.  In  an  action  against  the  sheriff  for  not  returning  the  execution,  no  excuse 
for  his  not  prosecuting  the  undertaking  in  replevin  being  shown  except 
the  absence  of  an  indemnity  for  costs,  the  sheriff  is  liable  for  the  amount  of 
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the  debt,  and  cumot  sustain  a  coonter-claim  for  expMenses  in  the  replevin  suit* 
though  within  the  terms  of  the  bond  to  indemnify  him  (id.). 

a.  The  levy  on  personal  property  for  an  unpaid  tax  does  not  defeat  or  taha 
preoedenoe  of  a  prior  levy  on  an  execution  (Fytter  y.  AUen,  7  Abb.  Id ;  16 
&0W.  247). 

b.  The  fact  of  a  person  in  the  employ  of  the  defendants  in  the  execution 
but  not  their  generid  agents  pointing  out  property  as  the  property  of  defend* 
ants,  does  not  estop  the  owner  from  ahowmg  titte  {JSf.  T,  Oar  Oil  Oa.  y.  Bieh* 
mond,  19  How.  600). 

Ck  Onus  of  proof  in  action  of  replevin  against  sheriff  for  goods  taken  mi 
execution  {^lerriU  v.  Lyon^  8  Barb.  110). 

d.  Action  for  removing  ^poods  levied  upon  {MarA  v.  WhUi^  8  Barb.  518). 

e.  Liability  of  attorney  m  the  action  for  a  tortious  levy  of  the  execution 
(Fwrd  r.  WiUiafM,  8  Keman^  578). 

/;  Iiovy  on  and  sale  of  real  eatate.--If  the  sale  of  the  goods  and  chattels 
a  defendant  does  not  realize  sufficient  to  satisfy  the  execution,  the  sheriff 
may  cause  the  deficiency  to  be  made  of  the  real  estate  of  the  execution  debtor, 
owned  by  him  at  the  tin^e  of  docketing  the  judgment  or  at  any  time  i^ter- 
wards,  in  whose  hands  soever  the  same  may  be, 

g.  No  portion  of  territory  within  another  state  can  be  levied  upon  or  sold 
under  a  Judgment  of  this  state  (Bank  v.  St.  John^  29  Barb.  585 j. 

h.  Where  part  of  the  judgment  debtor's  real  estate  has  been  conveyed \o  a 
bonorflde  purchaser,  and  enough  remains  to  satisfy  the  execution,  the  court 
will  direct  tlie  execution  to  be  levied  on  what  remains  (TTi^  v.  Jame»^  22 
Ht.w.  474). 

i.  The  objection  that  the  real  estate  of  one  of  two  defendants  cannot  be  sold 
on  an  execution  while  the  co-defendant  has  sufficient  personal  property  in  the 
county  to  satisfy  the  execution,  can  onlj  be  raised  by  the  party  whose  land  is 
sold,  if  it  can  be  urged  by  any  one  (3mUh  v.  JfcOowafi,  8  Barb.  404 ;  Neilmm  v. 
JNeiUon,  5  Barb.  565). 

k.  An  estate  at  will  or  hj  sufferance  cannot  be  sold  under  an  execution,  nor. 
an  interest  in  a  contract  for  leasing  or  purchasing  land  {BtgeU>w  v.  Mneh^  17 
Barb.  394;  llui.498;  Oaltinr.B(^,2id.20&;  Sage y.  OaHwright,  ti  Qeldea, 
49). 

L  The  sole  of  a  mere  equitable  interest  is  a  nullity  (Qriffin  v.  Speneer^  6 
Hill,  525 ;  and  see  6  Barb.  116, 129 ;  10  Paige,  562 ;  2  Barb.  Ch.  458 ;  3  Barb. 
555 ;  Garfield  v.  Hatmaker,  15  K.  Y.  475 ;  and  see  8  Paige,  219 ;  31  Barb.  890 ; 
Wright  V.  Zhugkus,  8  Barb.  556).  Property  belonging  to  a  trust  estate  cannot 
be  levied  on  and  sold  on  execution  on  a  judgment  against  the  trustee,  merely 
describing  him  as  such  (MaUory  v.  Clark^  9  Abb.  858). 

m.  The  mode  of  levying  upon  real  estate  is,  to  give  notice  of  sale  (5  Hill, 
228 ;  Mills  v.  Thursbg,  11  How.  121).  The  notice  must  be  advertised  for  six 
weeks  successively,  previous  to  the  sale,  as  follows : 

1.  A  written  or  printed  itotice  of  the  sale  must  be  fastened  up  in  three  public 
places  in  the  town  where  such  real  estate  is  to  be  sold ;  and,  if  the  sale  be  in, 
a  town  ditferent  from  that  in  which  the  premises  to  be  sold  are  situated,  such 
notice  must  also  be  fastened  up  in  throe  public  places  of  the  town  in  which 
the  premises  are  situated. 

2.  A  copy  of  such  notice  must  be  printed  onoe  in  each  week,  in  a  newspi^ter 
of  the  county,  if  there  be  one. 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to  be 
sold  are  not  occupied  by  anv  person  against  whom  the  execution  is  issued, 
or  by  some  person  holding  the  same  as  tenant  or  purchaser  under  such  person, 
then  such  notice  must  l^  published  in  the  State  paper  once  in  each  week. 
8ales  in  Hamilton  County  may  be  pubUshed  in  Fulton  County  (Laws  1860,  ch. 
297). 

n.  The  execution  creditor  is  not  liable  to  the  printer  for  advertisements 
ordered  by  the  sheriff  (^/m^  v.  Weed,  3  Sand.  577). 
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a.  The  notice  Jlust  describe  the  real  estate  with  common  certainty,  by  set- 
ting forth  the  name  of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  be  any,  and  if  there  be  none,  by  some  other  appropriate  description. 
The  penalty  for  taking  down  or  defacing  the  notice  (unless  on  satis&ction  of 
the  execution,  or  by  consent  of  the  parties),  is  f50. 

b.  Where  a  notice  of  sale  was  posted  forty-three  days  preyicns  to  the  day  of 
sale,  malcing  six  full  weelos,  but  the  notice  published  in  the  newspaper,  al- 
though it  receiyed  six  separate  insertions,  once  in  each  week  for  six  succeasiye 
weeks,  was  fiM  published  only  thirty-nine  days  premaus  to  the  day  of  sale ;  it 
was  held  that  the  publication  was  sufficient  (OkoU  y.  Botnuton,  21  N.  Y.  150 ; 
reyersing,  20  Barb.  148 ;  and  in  effect  Early  v.  Doe,  16  How.  U.  8.  Rep.  610  ; 
The  PiBojpie  y.  &ray,  10  Abb.  468;  Sheldm  y.  WrigM,  7  Barb.  89;  and  see 
Emowd  y.  EaUik,  29  Barb.  297). 

0.  At  the  time  and  place  designated  in  the  notiee  of  sale,  the  sheriff  is  to 
proceed  to  sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere 
leyy  being  no  satisfaction,  until  a  sale  is  made  (14  Wend.  260;  4  Hill,  619). 
The  sale  must  be  betweed  the  hour,  of  9  A.  M.  and  sunset,  and  a  sale  after 
sunset  would  be  yoid  {Cfvrnrick  y.  ^teyerSy  14  Barb.  9).  If  ^e  real  estate 
offered  for  sale  consists  of  several  known  lots,  or  parcels,  each,  lots,  or  parcels, 
must  be  separately  exposed  for  sale ;  this  is  directory  only  {Wood  y.  MoneU,  1 
Johns.  Ch.  R  508 ;  Ounningham  y.  Camdy,  7  Abb.  183).  Disregarding  the 
section  is  an  irregularity  only,  and  is  walyed  by  a  delay  in  objecting  to  the 
sale  on  that  account  {fd.) ;  and  if  any  person  claiming  to  be  tlie  owner  of  any 
portion  of  such  estate,  or  of  such  lots,  tracts  or  parcels,  or  either  of  them,  shall 
require  such  portion  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
the  same  for  sale  accordingly.  A  sheriff's  sale  of  real  estate  will  be  set  aside 
in  &yor  of  a  judgment  creditor,  where  it  appears  he  has  been  misled  by  ti^e 
conduct  of  the  sheriff  or  his  deputies  who  had  the  execution — especially  where 
the  property  has  been  sacrificed  {Amee  y.  JLockwoodj  18  How.  555 ;  DvDigM9 
eaee,  15  Abb.  259). 

d.  The  sheriff  may  sell  under  an  execution  against  several  defendants  who 
are  tenants  in  common  of  the  premises  bound  by  the  judgment,  the  right  and 
title  of  all  the  defendants  together,  unless  some  one  claiming  to  be  the  owner 
of  some  portion  of  the  estate,  or  claiming  to  be  entitled  by  law  to  redeem 
any  portion,  shall  require  such  portion  to  be  exposed  for  sale,  separately ; 
m  which  latter  case  it  must  be  sold  separately.  Where  the  sheriff  sells  the 
right  and  title  of  several  defendants  to  certain  premises,  and  a  mortgage  cred- 
itor of  one  of  the  defendants  redeems  the  right  and  title  of  such  defendant, 
the  deed  of  the  sheriff  to  such  redeeming  creditor  conveys  only  the  right 
and  title  of  the  defendant  which  is  thus  redeemed  {IfeiUon  y.  NeOion^  5  Btu-b. 
565). 

e.  No  more  of  any  real  estate  shall  be  exposed  for  sale  than  is  necessary  to 
satisfy  the  execution  (6  Wend.  522).  The  equity  of  redemption  of  a  mortgagor 
cannot  be  sold  under  an  execution  on  a  judgment  recovered  for  a  debt  secured 
by  the  mortgage  (6  Hill,  15).  • 

/.  A  sale  of  a  decedent's  real  estate  at  a  judicial  sale  does  not  convert  it  into 
personalty  (Hoqf  v.  Kinney,  10  Abb.  400). 

£.  If  the  advertisement  of  a  sale  be  upon  one  execution,  the  sheriff  cannot 
under  that  and  another  execution  coming  subsequently  into  his  hands  (8 
Cow.  834 ;  Husted  v.  Dakin.  17  Abb.  149) ;  nor  can  he  sell  real  and  personal 
property  together  without  discrimination  (17  Johns.  116). 

A.  One  defendant  in  a  judnnent  may  become  the  purchaser  at  a  sherifl*s  sale 
of  the  real  estate  of  his  co-aefendant  {NeiUon  YzNeUeon,  5  Barb.  565).  When 
the  .property  of  one  judgment  debtor  is  taken  and  sold  to  satisfy  the  judgment, 
such  debtor  has  a  remedy  against  his  co-debtors  for  contribution,    (jid.) 

i.  A  creditor  who  purchases  land  at  a  sale  by  virtue  of  legal  prooeedines  in- 
stituted to  collect  his  debt,  is  a  purchaser  for  a  valuable  consideration  (wood 
T.  0/Uqpin,  8  Kernan,  509). 

J.  Where  a  plaintiff's  attorney  bids  off  property  at  a  sheriff's  sale  on  dxecu- 
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tion,  in  his  own  name,  .and  takes  a  certificate  from  the  sheriff  in  his  own  name, 
the  presumption  is  that  the  purchase  was  on  his  own  acoomut ;  and  an  action 
will  lie  aeamst  him  by  the  sherifl^  to  leooTer  the  amount  of  his  bid  {OhappeQ 
T.  Dann,21  Barb.  17). 

a,  Snnble,  where  a  purcliaser  at  sheriffs  sale  reftises  to  pay  for  the  property 
struck  off  to  him,  the  sheriff  can  sell  again  without  notice  {fiUngvorih  t.  MtU- 
enber^er,  11  Mo.  R  80). 

b,  A  purchaser  of  lands  under  mortgage  buys  subject  to  the  mortgage 
{Weacer  y.  Ibogood,  1  Barb.  288). 

e.  The  title  of  h  bona  fide  purchaser,  without  notice,  will  not  be  affected  by 
any  irregularities  in  the  execution,  if  it  authorizes  the  sheriff  to  sell,  and  is 
founded  upon  a  subsisting  Judgment  (1  Cow.  632;  4  Barb.  180 ;  4  Denio,  480 ; 
Bnfan  y.  Berry,  8  Cal.  1^ ;  Hutted  y.  Dakin,  17  Abb.  187).  Thus,  the  neglect 
of  the  sheriff  to  leyy  until  after  the  return-day  of  the  writ  (18  Johns.  97 ;  18  ib. 
7) :  or  to  leyy  on  personal  property  (Neilean  y.  NeUson,  5,  Barb.  565) ;  or  the 
omission  to  nve  due  notice  of  the  sale,  or  the  taking  down  or  defiicing  of  the 
notice,  or  omitting  to  file  the  certificate  of  sale  (5  Cow.  269),  will  not  pr^udice 
the  title  of  a  purchaser  in  good  faith  without  notice. 

d  If  a  Judgment  is  eaUtfied  before  sale,  eyen  a  bona  fide  purchaser  deriyes  no 
title  from  the  sale  [NeOetm  y.  NeOeon,  5  Barb.  565 ;  Wood  y.  Coimn,  2  Hill  566 ; 
Jackson  y.  Moon.  18  Johns.  441 ;  Jackson  y.  Andereon,  4  Wend.  474 ;  Stafford  y. 
WiUiams,  12  Bari).  240 ;  Orafl  y.  MerriU,  4  Keman,  456). 

e.  The  sheriff  cannot  conyey  a  title  to  the  purchaser  until  the  expiration  of 
the  time  allowed  by  ktw  for  the  redemption  of  the  property.  AJl  that  the 
purchaser  receives  as  evidence  of  his  title  is  an  official  certificate  of  the  sale, 
subscribed  by  the  sheriff,  containing  a  particular  description  of  the  premises 
sold,  the  price  bid  for  eadi  distinct  lot  or  parcel,  the  whole  consideration 
money  paid,  and  the  time  when  the  sale  will  become  absolute,  and  the  pur- 
chaser be  entitled  to  a  conveyance  (9  Cow.  185). 

/.  A  duplicate  of  this  certificate  must  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  In  which  the  sale  was  made,  within  ten  days  after  the 
sale  (Laws  1857,  ch.  60). 

W7.  The  sheriffs  certificate  mAj  be  amended,  on  motion  to  the  court  (18 
end.  29;  iSttfAordt  y.  Famum,  8  How.  79;  Smith  y,  Hudson,  1  Cow.  480.) 

K  The  certificate  may  be  a  cloud  on  the  title  (Lountbury  y.  Pwrdy,  18  N.  T. 
515;  CboA:  y.  iV<nMikin,  8  How.  523). 

i.  In  some  cases  the  court,  on  application  of  the  plaintiff,  will  set  aside  the 
sale,  and  order  a  re-sale  of  the  property  (12  Wend.  253 ;  2  %b,  260 ;  7  Cow.  367 ; 
1  How.  122;  7i<l.  829;  18  id.  555;  17  N.  Y.  276;  4  Cow.  415;  19  Wend.  90; 
18  id.  611. 

/  Zieaaehiold.— So  much  of  title  fifth,  chapter  sixth,  part  third,  of  the  re- 
vised statutes,  as  relates  to  the  sale  and  redemption  of  real  estate,  which  shall 
be  sold  under  execution,  shall  be  applicable  to  the  sale  and  right  of  redemp- 
tion of  leasehold  property,  where  the  lessee,  or  the  assignee  of  the  lessee,  shall 
be  possessed  of  at  least  five  yeai:s*  unexpired  term  of  the  lease,  and  also  of  any 
buildings  that  may  be  erected  thereon  CLaws  1837,  p.  540). 

k.  Redemption,  vyhei)  and  how  effected. — Within  one  year  from  the  sale, 
the  person  against  whom  the  execution  issued  and  whose  right  and  title  were 
sold,  or  his  heir  or  devisee  or  grantee,  may  redeem  the  property  sold  by  pay- 
ing to  the  purchaser,  his  personal  representatives,  or  asslgness,  or  to  the 
sheriff,  the  amount  bid  on  the  sale  with  Interest  at  ten  per  cent,  from  the  sale ; 
upon  which  payment  being  made,  the  sale  of  the  premises  so  redeemed,  and 
the  certificate  thereof  shall  be  null  and  void.    (2  K.  S.  870.) 

2.  The  right  of  a  Judgment  creditor  to  redeem  cannot  be  defeated  by  the  act 
of  tlie  purchaser  in  paying  the  Judgment  without  his  consent  {The  People  y. 
Beebe,  1  Barb.  379) ;  but  a  judgment  debtor  whose  land  has  been  sold  on  exe- 
cution, subject  to  an  antecedent  mortgage,  and  whose  equity  of  redemption 
has  been  subsequently  cut  off  by  foreclosure  and  sale  has  no  right  to  redeem 
from  the  sale  under  tne  execution  (Bueted  v.  Bakin^  17  Abb.  187). 
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a.  The  effect  of  the  redemption  by  a  Jadnnent  debtor  is  to  restore  a  junior 
Judgment,  to  its  lien  {Bodine  y.  Moare^  18  N.  Y.  S-iT).  And  where  lands'  sold 
on  execution,  and  bid  in  by  a  third  person  for  less  than  the  amount  of  the 
judgment,  were  subsequently  redeemed  by  the  debtor,  it  was  held  that  thev 
might  be  re-sold  on  the  same  execution  for  the  balance  remaining  due ;  though 
the  return-day  had  passed  before  the  redemption  took  place.  And  it  was  further 
held  that  the  re-sale  was  regularly  made  by  the  sheriff  who  received  the  exe- 
cution in  the  first  instance,  though  he  had  gone  out  of  office  before  the  debtor 
redeemed  (5  Hill,  228). 

b.  By  a  sale  of  land  on  a  judgment  the  lien  of  the  Judgment  and  the  right  to 
redeem  under  it  are  extinguished  {Shepard  y.  (yNeu^  4  Barb.  125 ;  HusUd  T 
DaJdn,  17  Abb.  187 ;  and  see  2  Wend.  297 ;  5  Hill,  228). 

c  After  the  expiration  of  such  period  of  one  year  (meaning  865  days)  the 
right  of  the  debtor,  or  his  grantee,  heir,  or  devisee,  to  redeem  is  gone  (1  Wend. 
4o) ;  but  within  three  months  thereafter,  any  creditor  of  the  person  against 
whom  the  execution  was  issued  (4  Hill,  542),  haying  in  his  own  name,  or  as 
assignee,  representative,  trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judg- 
ment at  law,  rendered  at  any  time  before  the  expiration  of  fifteen  months 
from  such  sale,  or  having  a  mortgaare  duly  recorded,  and  which  is  a  lien  on 
the  premises  sold  (8  Cow.  85 ;  4  Sin,  642),  may  acquire  the  title  of  the  original 
purchaser,  by  paying  the  sum  paid  on  the  sale  of  tlie  premises  (1  How.  77), 
with  seven  per  cent  interest  from  the  time  of  sale.  Ana  in  certain  cases  county 
superintendents  and  overseers  of  the  poor  may  redeem  (Laws  1862,  ch.  478). 
SembU^  to  entitle  a  creditor  bv  mortgage  to  redeem  his  mortgage  must  cover 
the  whole  of  the  premises  sold  (The  People  v.  Beebe^  1  Barb.  879 ;  see  however 
2feilBon  y,NeU9im^fi  Barb.  565).  The  fact  that  a  junior  jud^ent  creditor  has 
collateral  security  for  his  judgment  does  not  take  away  his  right  to  redeem 
(Jtfutr  v.  Leit^^  7  Barb.  841).  The  redemption  may  be  made  at  any  time  be- 
fore the  close  of  the  last  day  allowed  by  law  for  that  purpose ;  business  hours 
are  not  regarded.  (i5.)  If  the  last  day  fells  on  Simday,  Saturday  is  the  last 
day  to  redeem  (PtcpU  v.  Luther ^  1  Wend.  42).  A  purchaser  is  not  bound  to 
accept  the  amount  of  his  bid  firom  a  person  who  has  no  right  to  redeem,  and 
may  insist  that  the  deed  be  executed  to  him,  in  pursuance  of  the  sale ;  but  if 
he  accepts  the  money,  though  paid  by  a  stranger,  his  right  to  a  deed  is  gone 
(15  Wend.  248 ;  see  7  Paige,  167 ;  1  Barb.  879). 

d  After  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any 
other  creditor,  who  might  have  acquired  such  title  in  the  same  way,  may  b^ 
come  a  purchaser  from  the  first  creditor,  by  reimbursing  to  him  the  sum  paid 
to  acquire  the  title,  together  with  seven  per  cent  interest  from  the  time  of  such 
payment,  and  payiiag  the  amount  due  on  such  judgment  or  decree,  if  such  judg- 
ment or  decree  be  prior  to  the  judgment  or  decree  of  the  second  creditor. 
But  if  the  judgment  or  decree  of  the  first  creditor,  at  the  time  of  his  acquiring 
the  title  of  the  original  purchaser,  shall  have  ceased  to  be  a  lien  as  against  the 
second  creditor,  it  will  not  be  necessary  to  pay  the  amount  of  it  ^  Hill,  615, 
589;  1  How.  77.) 

e.  In  the  same  manner,  any  third  or  other  creditor,  who  might  according  to 
the  statute  acquire  the  title  of  the  original  purchaser,  may  become  a  purchaser 
thereof  from  the  second,  third,  or  any  other  creditor,  who  may  have  become 
such  purchaser  from  any  other  creditor,  upon  the  sane  terms  and  x^onditions 
as  those  last  above  specmed. 

/.  If  the  original  purchaser  be  also  a  creditor  of  the  part^  against  whom 
the  execution  usued,  and  as  sndi,  might  by  law  acquire  the  title  of  any  pur- 
chaser, he  may  avail  himself  of  his  decree  or  ludgment,  in  the  same  manner 
and  on  the  same  terms  as  are  prescribed  by  llie  statute,  to  acquire  the  title 
which  any  creditor  may  have  obtained.  * 

g.  The  party,  under  whose  execution  any  real  estate  has  been  sold,  is  not 
authorizea  to  acquire  the  tide  of  the  original  purchaser,  or  of  any  creditor, 
to  the  premises  sold,  by  virtue  of  the  decree  or  judgment,  on  which  such 
execution  issued;  and  this,  though  no  part  of  the  proceeds  of  the  sale  were 
realized  upon  his  execution,  but  were  wholly  exhausted  by  other  and  prior 
executions,  under  which  the  property  was  sold  at  the  same  time  (4  Hill,  544), 
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a.  A  senior  Judgment  creditor  mar  acquire  the  interest  of  the  ptuehaser  on  a 
sale  upon  a  Junior  judgment  {T?i6  People  y.  Fleming^  4  Denio,  187). 

b.  A  creditor  haying  two  judgments  which  are  snccessiye  liens,  may  cause  a 
sale  to  be  made  on  the  Junior  one,  and  is  then  entitled  to  acquire  the  right  of 
the  purchaser  by  yirtue  of  his  other  Judgment  in  preference  to  a  creditor 
whose  Judgment  is  Junior  to  both  {id.). 

e.  A  junior  judgment  creditor  who  pays  the  purchaser  at  a  sale  on  an  older 
Judgment  the  amount  of  his  bid,  and  takes  an  assignment  of  the  sheriflTs  certi- 
ficate,, stands  in  the  place  of  a  purchaser,  and  the  interest  thus  acquired  may 
be  purchased  by  another  judgment  creditor  without  paying  any  part  of  the 
Judgment  of  the  assignee  of  the  certificate  (The  People  y.  Manaimt^  4  Denio, 
145). 

d.  Where  the  creditor  sells,  and  becomes  the  purchaser  himself,  at  a  sum 
exceeding  the  amount  of  his  debt,  it  is  said  that  his  Judgment  is  satisfied,  and 
the  lien  gone,  so  that  he  cannot  afterwards  redeem  from  a  sale  under  an  older 
Judgment (3  Wend.  297 ;  6  Hill,  228;  see  4  Barb.  125;  Weawrr.  Toogood,! 
Barb.  238). 

6.  A  creditor  by  mortga^  on  real  estate,  his  assignee  or  representatiye, 
where  the  mortgaged  premises  or  any  part  thereof  haye  been  sold  on  execu- 
tion, has  the  same  right  to  acquire  the  interest  of  a  purchaser  as  a  Judgment 
creditor,  and  is  placed  in  other  respects  on  the  same  footing.  Where  lease- 
hold property,  in  which  the  lessee  or  his  assignee  has  an  unexpired  term  of  at 
least  flye  years,  is  sold  under  execution,  the  property  may  be  redeemed ;  so 
also  where  the  lessee  or  his  assignee  is  possessed  of  any  buildings  erected  on 
the  demised  premises  (20  Wend.  416 ;  6  Hill,  149). 

/.  Redemption  by  one  acquiring  title  subsequent  to  the  stfle  (see  Chautauaue 
do.  Batik  y.  RiOty,  19  N.  Y.  870). 

g.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or 
to  become  a  purchaser  fi*om  any  other  creditor,  he  must  present  to  and  leaye 
with  such  purchaser  or  creditor,  or  the  sheriff,  the  following  eyidenoe  of  his 
right :  (1)  A  copy  of  the  doclcet  of  the  Judgment  or  decree  under  whi<^  he 
clahns  the  right  to  purchase  (19  Wend.  87 ;  20  ii.  555),  duly  certified  by  the 
clerk  of  the  court,  or  of  the  county  in  which  the  same  is  do&eted  {The  People 
y.  Baneomy  4  Denio,  145 ;  Wooluy  y.  Saundere^  8  Barb.  801V  (2)  A  true  copy 
of  all  the  assignments  of  such  judgment  or  decree,  which  are  necessary  to 
establish  his  claim,  yerifled  by  his  amdayit  or  by  the  affldayit  of  some  witness 
to  such  assignments  (10  Barb.  167 ;  4  Denio,  137 ;  27  Barb.  55).  The  assign- 
ment must  be  filed  {The  People  y.  Baneom^  4  Denio,  145).  (3)  An  affldayit  by 
such  creditor,  or  by  his  attorney  or  agent,  of  the  true  sum  due  on  such  Judg- 
ment or  decree,  at  the  time  of  claiming  such  right  to  purchase  (18  Wend.  598 ; 
11  Barb.  341).  An  affldayit  to  redeem,  stating  the  sum  due  "  as  claimed  hy  thk 
deponent^'  was  held  not  sufficient.  The  sum  due  must  be  stated  positiyely 
{The  Peopled.  Becker^  20  N.  Y.  854).  And  a  fiilse  statement  of  the  amount  due, 
although  unintentional,  defeats  the  right  to  redeem  {Slmilh  y.  MiUer^  25  N.  Y. 
619).  An  agent  may  make  the  affldayit,  but  he  must  swear  that  he  is  a^ent ; 
a  description,  M.  D.,  attorney  of  the  aboye  plaintiff,  is  not  sufficient  (&  pte. 
Shumway,  4  Denio,  258).  An  assignment  of  a  judflnment  is  sufficient,  if  it  state 
correctly  the  title  of  the  suit,  {%.  «.,  the  names  of  Uie  parties  plaintiff  and  de- 
fendant), tnough  the  amount,  the  time  when,  and  the  court  in  wliich  it  is  ren- 
dered, be  omitted  {I%e  People  y.  Fleming^  4  Denio,  137) ;  and  further  as  to  the 
requisites  of  the  affldayit  and  assignment  (see  AyUeworth  y.  Brown^  10  Barb. 
167).  Where  there  is  no  sub^ribine  witness  to  the  assignment  of  a  Judgment 
on  which  the  ri^ht  of  a  purchaser  of  land  on  execution  is  sought  to  be  acquired, 
the  affldayit  of  its  execution  may  be  made  by  an^  person  who  saw  it  executed 
and  deliyered,  such  person  is  a  mtneu  to  the  aseignment  {id).  An  assignment 
of  a  judgment  by  an  administrator  of  the  plaintiff  is  as  effectual  as  though 
executed  by  the  plaintiff  while  liying  {The  People  y.  Fleming,  4  Denio,  137). 
The  death  of  the  intestate  and  the  appointment  of  an  administrator  may  be 
shown  by  an  affldayit,  presented  with  the  other  papers  without  producing 
the  letters  of  administration  (uL).    Whether  the  actual  existence  of  such  facts 
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wotdd  not  render  the  proceeding  regular,  without  presenting  any  proof  of 
them  (id.).  The  clerk*8  certificate  authenticating  a  copy  of  the  docket  of  the 
judgment  need  not  be  under  seal,  nor  state  that  it  n  s  been  compared  with 
the  original,  &c,  as  directed  with  respect  to  certain  documents  by  2  R  S.  403, 
%  69  (lie  Fiople  y.  Hansom,  4  Denio,  145).  # 

a,  A  creditor  need  not  wait  till  the  expiration  of  a  year  from  the  sale,  be- 
fore furnishing  the  eyidence  of  his  right  to  redeem  (2  Uill,  611  And  his  affl- 
dayit  of  the  amount  due  on  his  Judgment,  though  made  flye  days  before  pre- 
senting the  papers,  is  sufficient  (4  Hill,  QOiS).  The  requirements  of  the  statute 
as  to  the  evidence  to  be  produced  by  tbe  creditor,  must  be  strictly  complied 
with  (20  Wend.  655 ;  19  ib.  87 ;  18  id.  69,  8 ;  1  How.  75 ;  7  Paiee,  168).  Where 
land  of  M.  had  been  sold  under  execution  in  &yor  of  B.  and  bid  off  by  H. 
One  T.  as  the  assignee  and  owner  of  a  subsequent  judgment  against  M.  for  the 
purpose  of  redeeming  from  said  sale,  left  with  the  sheriff  as  evidence  of  his 
title  to  said  judgment,  his  own  affidavit  that  he  was  owner  and  assignee  of 
said  judgment,  and  a  paper  purporting  to  be  the  assignment  of  said  judgment, 
which  paper  was  in  no  wise  verified,  and  was  not  identified  in  T.*s  affidavit  as 
the  instrument  under  which  he  claimed,  held  there  was  not  sufficient  evi- 
dence of  T.'s  right  to  redeem  {Hall  v.  Thomaa,  27  Barb.  66).  Although  the 
production  of  the  proper  papers  may  be  waived  by  the  purchaser  or  other 
person  whose  ri^ht  is  sought  to  be  acquired,  so  far  as  respects  himself,  ye% 
such  waiver  will  not  affect  any  other  creditors  seeking  to  purchase  the  same 

S remises  {The  People  v.  Ran&om^  4  Denio,  146).  The  purchasing  creditor  must 
eliver  the  requisite  papers  to  the  same  party  to  whom  he  pays  the  money,  and 
he  cannot  make  the  payment  to  the  purchaser,  and  afterwards  deliver  the 
proper  papers  to  the  sheriff.  It  is  the  official  duty  of  the  sheriff  to  preserve 
the  papers  left  with  him  by  a  purchasing  creditor,  and  to  exhibit  them,  on  re- 
quest, to  any  third  person  having  an  interest  in  the  matter  M,). 

h.  An  error  in  tiie  affidavit  of  the  amount  due  on  the  judgment  was  disre- 
^rded  {Muir  v.  LeUch^  7  Barb.  841).  The  title  of  a  purchaser  from  a  redeem- 
ing creditor  where  such  purchaser  has  received  a  deed,  is  not  prejudiced  on 
account  of  an  omission  to  prove  and  file  the  assignment  of  Uie  redeeming - 
creditor's  right  in  the  county  clerk's  office  (xjhautauque  Co,  Bank  y.  Bidey,  1 
Denio,  480). 

0.  The  pa3rment  required  to  be  made  in  order  to  acquire  the  title  of  the 
original  purchaser,  or  to  become  a  purchaser  fh>m  any  creditor,  may  be  made 
to  such  purchaser  or  creditor,  his  representatives  or  assigns,  or  to  the  sheriff, 
for  the  use  of  the  purchaser  or  creditor,  or,  if  the  sheriff  be  dead  or  removed 
fl'om  office,  to  the  under-sheriff  or  cleric  of  the  county.  But  the  county  clerk 
cannot,  witliout  a  special  deputation  for  that  purpose,  act  in  the  sheriff's  be- 
half in  receiving  money  paid  for  the  redemption  of  real  estate  from  sale  upon 
execution,  although  the  sheriff  has  no  other  office  than  the  county  clerk's 
office  (The  People  v.  BaUUmny  15  N.  Y.  528,  and  see  Oriffln  y.  Olutse,  23  Barb. 
278).  The  full  sum  required  must  be  paid,  or  the  redemption  will  be  void 
(7  Cow.  640 ;  4  Hill,  618 ;  20  Wend.  602).  An  error  of  thirty  cenU  was  disre- 
garded {Hail  V.  FUheVy  9  Barb.  17) ;  and  if  the  payment  is  made  in  current  bank 
bills,  and  received  without  objection,  it  is  sufficient.  {Id,)  In  case  of  a  mis- 
take the  court  may  give  relief  {Id,)  The  party  paying  the  money  may  im- 
mediately notify  the  sheriff  not  to  pay  it  over  (Spraker  v.  Cook,  16  K.  Y.  568). 
Where  the  money  to  redeem  is  paid  to  the  deputy  sheriff,  an  action  to  recover 
it  should  be  against  the  sheriff,  not  the  deputy  (Cokdn  y.  Hdbrook,  8  Barb.  475). 

d  Upon  the  proper  payment  being  made,  the  title  of  the  original  purchaser 
becomes  thereby  transferred  to  the  creditor  acquiring  it,  and  from  such  cred- 
itor to  any  other  creditor  becoming  a  purchaser  according  to  the  statute. 

e.  In  the  redemption  of  lands  sold  under  execution,  a  second  or  subsequent 
creditor,  who  redeems  after  a  redemption  already  made,  must  present  the  evi- 
dences of  his  right  to  redeem,  and  pay  the  moneys  necessary  to  be  paid,  to  the 
last  redeeming  creditor,  or  to  the  sheriff.  Payment  to  tlie  original  purchaser 
in  such  case,  is  not  sufficient  (20  Wend.  602). 

/  To  entitle  a  creditor  by  mortgage,  his  assignee  or  representative,  to  ao* 
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quire  the  title  of  the  original  purchaser,  or  to  be  substituted  as  a  purchaser 
or  any  other  creditor,  he  must  present  to  and  leave  with  such  purchaser  or 
creditor,  or  the  sheriff,  the  following  evidences  of  his  title : — 

1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to  purchase, 
duly  certified  OT  the  cleric  of  the  county  where  it  is  registered  or  recorded 
(2  Hill,  51). 

2.  If  the  mortgage  has  been  assigned,  a  copy  of  the  assignment  or  assign- 
ments, verified  by  his  affidavit,  or  the  affldant  of  some  witness  to  such  as^gn- 
ment 

d.  An  affidavit  by  such  mortgage  creditor,  his  assignee  or  representative,  or 
by  his  attomev  or  agent,  stating  the  true  sum  due  or  to  become  due  on  such 
mortgage,  at  the  time  of  claiming  such  right  to  purchase,  over  and  above  all 
payments. 

a.  Where  an  executor  or  administrator  applies  to  be  substituted  as  a  pur- 
chaser, a  copy  of  the  letters  testamentary,  or  of  administration,  must  also  be 
furnished. 

h.  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  senior 
Judgment,  and  within  the  proper  time  furnished  the  sheriff  the  requisite  evi- 
dence of  his  right  to  redeem,  it  was  held  that  a  junior  creditor,  in  order  to 
entitle  him  to  the  sheriff's  deed,  must  pay  not  only  the  sum  bid,  with  interest, 
but  the  mortgage  also  (2  Hill,  51 ;  TUh9  v.  LexDiB,  8  Barb.  70). 

e.  Where  lands  of  a  debtor  are  sold  under  execution,  and  a  Junior  iudgment 
creditor  redeems  them  from  the  purchaser,  such  redemption  Is  no  bar  to  an 
action  at  law  to  enforce  pajrment  of  the  Judgment;  although  the  value  of  the 
lands  redeemed  ISur  exceeds  the  amount  of  the  Judg[ment  and  the  money  paid 
on  the  redemption.  The  redemption  is  not  an  extmguishment  of  the  judg 
ment  (20  Wend.  50 ;  7  Cow.  540 ;  and  see  7  Barb.  644). 

d.  The  right  and  title  of  the  person  against  whom  the  execution  was  issued, 
are  not  divested  by  the  sale  of  the  real  estate  until  the  expiration  of  fifteen 
months  from  the  time  of  such  sale  (1  Cow.  501 ;  8  Johns.  520) ;  nor  until  the 
sale  has  been  consummated  by  the  execution  and  delivery  by  the  sheriff  of  a 
deed  to  tiie  purchaser  {SmUh  v.  (Mvin^  17  Barb.  167 ;  Fwmeri  Bank  of  Sara 
toga  V.  Merchant^  18  How.  10).  Until  the  expiration  of  one  year  from  Uie  sale, 
tiie  defendant  in  the  execution  is  entitled  to  the  possesion  of  the  property  and 
to  the  rents  and  profits  (2  Wend.  507 ;  4  Barb.  159 ;  8 1».  518).  A  seizure  and 
sale  of  lands  under  execution,  does  not  divest  the  estate  of  tiie  debtor  unless 
the  purchase  money  is  paid  Imd  a  deed  delivered.  The  deed  when  executed 
relates  back  to  the  time  of  sale  and  purchase  (Farmof^i  Bank  ef  Saraioga  v. 
Merchant,  18  How.  10;  15  Johns.  809;  8  Cow.  75;  Sehamwrham  v.  MerrHl, 
1  Barb.  512). 

e.  After  the  several  periods  allowed  for  redemption  have  expired,  it  is  the 
sheriff's  duty  to  complete  the  sale  by  conveying  to  the  original  pivdiaser  all 
the  right,  title,  and  interest  of  the  defendant  in  the  pnmerty  sold.  This  con- 
veyance must  be  by  deed  (12  Johns.  78),  and  must  descnbe  the  property  with 
reasonable  certainty  (11  Johns.  865;  8.  C.  18  ib.  587;  10  i&.  881}.  What  de- 
scription held  not  sufficient  (see  Pedc  v.  MaUam,  10  N.  Y.  509).  The  deed  may 
be  executed  by  the  deputy  in  the  name  of  the  sheriff,  during  the  continuance 
of  the  latter  in  office  (7  Cow.  789 ;  8  i&.  89 ;  9  t&.  233).  In  case  of  the  death  or 
removal  of  the  sheriff  before  the  conveyance  is  executed,  it  may  be  executed 
by  the  under-sheriff,  or  he  may  appoint  a  proper  person  to  execute  the  same 
(10  Wend.  562). 

/.  If  the  person  entitled  to  such  conveyance  die  before  its  delivery,  it  must 
be  executed  to  his  executor  or  administrator,  subject  to  the  dower  of  his  widow, 
if  there  be  any;  but  may  be  sold  for  the  payment  of  his  debts  by  the  order  of 
the  surrogate. 

g.  If  the  sheriff  refuse  to  execute  the  deed,  the  remedy  is  a  mandamus  to 
compel  him ;  and  this  is  the  proper  mode  of  bringing  up  the  question  as  to 
the  rifht  of  redemption,  where  it  is  in  dispute  (7  Cow.  540;  TJis  Pieopk  v. 
Fleming,  4  Denio,  187).  SembU,  the  court  will  not  compel  a  sheriff  to  deUver 
a  deed  to  a  purchaser  who  has  not  paid  and  refUses  to  pay  the  amount  of  bis 
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Utd  on  the  groand  that  he  is  the  oldest  jadgment  creditor  to  an  amount  ex 
ceeding  his  hid  {Williams  y.  SmitJi,  6  Cal.  913 ;  jihe  FlsopU  v.  Ba^fs,  5  CaL  66) ; 
nor  will  the  court  compel  the  sheriff  to  convey  to  one  who  claims  as  assignee, 
nntil  the  assignment  under  which  the  party  claims  has  heen  filed  (The  Ptople 
V,  Pbst,  4  Denio,  145). 

a.  The  sheriff's  deed  may  be  set  aside  for  fraud  (20  Johns.  51 ;  1  Wend.  56 ; 
7t».46d;  1  Cow.  481). 

b,  €t  seems  that  after  the  sheriff  has  delivered  the  deed  to  the  purchaser, 
he  has  no  right,  at  the  mere  request  of  the  purchaser,  and  without  an  order 
of  the  court,  to  alter  the  deed  in  a  material  peirt  {Clarke  y.  MiUer^  18  Barb.  269 ; 
and  see  Laub  v.  BtvckmiUer,  17  N.  Y.  621). 

6.  Action  to  reform  sheriff's  deed  see  {BarOeU  y.  Judd,  21  N.  Y.  200). 

d.  Construction  of  sheriff's  deed  see  {Mason  y.  WhiUj  11  Barb.  178 ;  Stafford 
y.  Wmiams,  12  Barb.  240). 

e.  The  intent  of  the  sheriff  in  making  the  deed  cannot  be  shown  by  extrin- 
sic evidence  {Mason  y.  White,  11  Barb.  178 ;  Byan  v.  Dox,  25  id.  440). 

/.  The  purchaser  has  no  right  to  enter  on  the  premises,  unless  they  are 
vacant  In  order  to  obtain  actual  possession,  he  must  resort  to  his  action  of 
ejectment  (18  Johns.  840;  Etertson  v.  Sawyer,  2  Wend,  507).  Or  proceed 
under  the  act  to  obtain  possession  of  real  property  (2  R  S.  518). 

g.  All  the  provisions  of  the  revised  statutes  extend  to  liens  by  mortgage,  in 
the  same  manner  as  they  extend  to  liens  by  judgment  (Laws  1847,  p.  508). 

K  All  redemptions  by  creditors  are  to  be  made  at  the  sheriff's  ofQce  who 
made  the  sale,  and  the  sheriff  is  to  attend  at  his  office  during  the  last  day  for 
making  redemption,  and  daring  the  time  thereafter  for  which  redemption 
may  be  made,  for  the  purpose  of  making  redemption ;  but  in  his  absence,  the 
redemption  may  be  made  b^  the  under-sheriff  or  a  deputy ;  and  notice  of  the 
redemption  must  be  forthwith  filed  by  the  sheriff  widi  the  county  derk  (15 
K.  Y.  528 ;  28  Barb.  268). 

i.  The  notice  of  redemption  is  to  contain : 

1.  The  title  of  the  cause ;  or,  if  a  mortgage,  the  parties  to  the  mortgage. 

2.  The  amount  of  the  judgment,  decree,  or  mortga^ 

8.  The  assignee,  representative,  or  trustee  thereof,  if  any. 

4.  The  amount  paid  to  redeem. 

5.  The  time  when  such  redemption  was  made. 

6.  The  sum  claimed  to  be  due  on  such  judgment,  decree,  or  mortgage,  at 
the  time  of  such  redemption. 

j.  Any  creditor  having  a  right  to  redeem,  may  redeem  within  twenty-four 
hours  alter  any  preceding  redemption,  and  no  deed  on  any  sale  or  redemption 
is  to  be  executed  until  after  the  lapse  of  twenty-four  hours  after  the  last 
redemption. 

k.  Certificates  of  redemption  are  to  be  made  and  delivered  to  the  creditor 
redeeming,  which  certificates,  when  proved  and  acknowledged,  are  to  have  the 
effect  of  deeds.  The  fee  for  making  such  certificates  is  the  same  as  for  making 
a  certificate  of  sale. 

I.  The  time  to  redeem  ma/  be  extended  by  agreement  among  the  parties 
interested  (4  Coms.  554). 

m.  Recording  the  sheriff's  deed  is  not  notice  thereof  to  a  party  who  con- 
tracted with  the  judgment  debtor  to  purchase  the  land  and  entered  into 
possession  prior  to  the  recovery  of  the  judgment  {Moyer  y.  Binman,  8  Kern. 
181). 

n.  M.  paid  the  sheriff  the  amount  of  an  execution  held  by  said  sheriff  against 
n.  expecting  that  tlie  plaintiff  in  the  execution  would  assign  the  judgment  to 
him,  M.  The  sheriff  gave  M.  a  receipt  stating  that  the  money  was  **  to  apply  on 
the  judpnent,  which  was  not  to  be  cancelled  but  by  liTs.  order,  if  the  plaintiff 
will  assign  the  judgment."  Plaintiff  assigned  the  judgment  to  M. :  held  that 
the  transaction  wtis  a  purchase,  not  a  payment  of  the  judgment  {Smith  y 
MUUr,  25  N.  Y.  619). 
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a.  See  fiirther  as  to  redemptions  {PmneU  y.  Hinman,  7  Barb.  644 ;  Ex  parU 
Baymand,  1  Denio,  270). 

h.  Exempt  prc^MTty. — The  following  property,  when  owned  by  any  person 
being  a  householder  (2  R  8.  867 ;  19  Wend.  475),  and  such  articles  thereof  as 
are  remoyable,  are  exempt,  while  the  family  of  such  person,  or  any  of  them 
may  be  remoying  from  one  place  of  residence  to  another : 

1.  All  spinning-wheels,  weaying-looms,  and  stoyes  put  up  or  kept  for  use  in 
any  dwelling-house. 

d.  The  family  Bible,  family  pictures,  and  school-books  used  by  or  in  the 
family  of  such  person,  and  books  not  exceeding  in  yalue  fifty  dollars,  which 
are  kept  and  used  as  part  of  the  family  library. 

8.  A  seat  or  pew  occupied  by  such  person  or  his  fiunily,  in  any  house  or 
place  of  public  worship. 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam  or  cloth 
manufactured  from  the  same  (11  Wend.  54 ;  21  td.  68),  one  cow,  two  swine,  the 
necessary  fbod  for  them ;  all  necessary  pork,  beef,  fish,  flour,  and  yegetables 
(25  Wend.  870),  actually  proyided  for  family  use,  and  necessary  food  for  tiie 
use  of  the  fiimily  for  60  days. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  beddine,  for  such  per- 
son and  his  family,  arms  and  accoutrements  required  by  law  to  be  kept  by  such 
person,  necessary  cooking  utensils,  one  table,  six  chairs,  six  kniyes  and  fbrks, 
six  plates,  six  tea-cups  and  saucers,  one  sugar-dish,  one  milkpot,  one  tea-pot, 
and  six  spoons,  one  crane  and  its  appendages,  one  pair  of  andirons,  and  a 
shoyel  and  tongs. 

c.  The  tools  and  implements  of  any  mechanic  necessaiy  to  the  canying  on 
of  his  trade,  not  exceeding  twenty-fiye  dollars  in  yalue. 

d  One  sewing  machine  and  appurtenances  (laws  1860,  ch.  152). 

e.  The  profteional  books  necessary  to  a  professional  man  who  supports  a 
family,  for  the  practice  of  his  profession,  are  exempt  fh)m  execution,  as  a  part 
of  his  family  library.  The  surgical  instruments  of  a  physician  are  exempt,  as 
his  "  tools  *'  (Robin9on*s  case,  2  Abb.  466). 

/.  Wool,  or  articles  manufactured  from  it,  not  exceeding  in  quantity  the 
fleeces  of  ten  sheep,  is  exempt  in  the  hands  of  a  householder  who  does  not  own 
any  sheep  (11  Wend.  44 ;  21  ti^.  68). 

g.  Necessary  yegetables  in  any  stage  of  obtaining  them  for  fkmily  use  are 
exempt  (25  Wend.  370). 

A^  If  a  householder  owns  a  cow  and  ten  sheep,  so  much  hay  as  will  be  neces- 
sary for  their  feed  during  the  next  foddering  season,  is  exempt  fix>m  leyy  and 
sale  on  execution  {Farrm  y.  Bigley,  Lalor's  Supp.  to  Hill  and  Denio,  87).  That 
part  of  the  statute  which  exempts  necessary  pork,  beef,  fish,  &c.,  proyided  for 
family  use,  was  intended  to  protect  such  a  quantity  of  the  specified  articles  as 
would  be  necessary  for  the  family  until  the  next  annual  period  for  laying  up 
such  proyisions.  The  limitation  of  sixty  days  applies  only  to  necessary/^ 
for  the  use  of  the  debtor's  family.    {Id.) 

i.  Necessary  wearing  apparel  is  exempt  in  all  cases  (Bumptu  y.  Mavnard, 
88  Barb.  626).  The  exemption  is  not  limited  to  a  housenolder  or  head  of  a 
family.    Contra  see  19  Wend.  475. 

j.  A  watch  or  a  clock  may  be  exempt  firom  execution,  either  as  neces- 
sary household  fhmiture,  or  as  a  working  tool  {Bitting  y.  Vandenburg^  17 
How.  80). 

k.  Weapons,  accoutrements  and  equipments  and  horses  enrolled  for  seryice 
and  belonging  to  a  member  of  the  first  and  fifth  brigade  of  the  New  York 
State  MiUtia  (Laws  1855,  p.  996,  §  72). 

k  A  milch  cow  in  possession  of  a  widow  liylng  with  and  proyiding  for  her 
in&nt  children  is  exempt  (Brigham  y.  Bu»h^  83  Barb.  596).  The  widow  tak- 
ing a  second  husband  will  not  toll  this  exemption.    {Id.) 

m.  Oats  for  the  team  and  tow  line  for  the  boat  of  a  boatman  (Fidds  y.  Moul^ 
15  Abb.  6) ;  but  it  has  been  held  (5  Denio,  119)  that  necessary  food  for  an  ex- 
empt team  is  not  exempt. 
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o.  Land  set  apart  for,  and  which  has  been  actually  used  as,  a  burying- 
ground,  not  exceeding  one  fourth  of  an  acre  in  extent,  and  on  condition  that 
the  owner  has  recorded  a  description  of  the  property  (Laws  1847,  p.  91). 

b.  A  homestead  to  the  value  of  $1,000,  subject  to  certain  conditions  pre- 
scribed by  the  law  granting  the  exemption  (Laws  1850,  p.  499).  This  exemp- 
tion is  not  an  incumbrance,  claim,  or  lien  on  the  premises  {Bc^nson  y.  ^iley^ 
19  Barb.  157).  This  statute  is  founded  on  a  public  policy,  which  forbids  re- 
fiisin^  effect  to  the  exemption  against  an  execution  in  debt,  although  the  de- 
fendimt  had  obtained  credit  upon  contracting  such  debt ;  by  wisely  represent- 
ing that  the  premises  were  subject  to  sale  on  execution.  Otherwise  as  against 
an  execution  upon  a  Judgment  recovered  for  fraud  (Robiwtan  v.  W^^  15  N.  Y. 
Rep.  489,  reversing  b.  C.  19  Barb.  157).  This  right  of  exemption  cannot  bo 
conveyed  to  another  {Allen  v.  Cook,  26  Barb.  874;  Smith  v.  BraekeU,  86  Barb. 
571).  The  statute  does  not  exempt  the  property  from  being  bound  and  chaiged 
by  the  judgment,  but  only  from  safe  on  execution.  The  exemption  may 
be  waived.  A  judgment  has  priority  over  a  subsequent  mortgage  of  the 
premises  {SmUh  v.  BtuckeU,  So  Barb.  571)  A  house  is  not  a  homestead  until 
or  unless  it  is  the  actual  residence  of  the  Judgment  debtor  and  his  family 
{BcMdict  V.  Bunnea,  7  OaL  245 ;  HMen  v.  Finney,  6  id,  284). 

c.  The  homestead  exemption  act  does  not  contemplate  the  exemption  of  a 
homestead  from  sale  on  execution  issued  upon  a  judgment  for  a  cause  of  action 
sounding  in  tori,  nor  on  an  execution  issued  in  such  action  on  a  Judgment  for 
the  defendant  for  coste  (Lalhrop  v.  8ing^,  89  Barb.  896). 

Aa  to  homestead  exemption,  see  an  article  1  Amer.  Law  Beg.  N.  S.  641. 

dL  Action  for  a  breach  of  promise  of  marriage  is  not  a  debt  recoverable  out 
of  defendants  premises  under  the  homestead  exemption  act  (Cook  v.  Newman^ 
8  How.  528).  The  act  applies  only  to  debU  contracted  after  the  passage  of  that 
law.  A  judgment  for  costs  in  an  action  of  tort  is  not  a  Judgment  for  a  debt 
contracted  (Shouion  v.  Kilmer,  8  How.  527). 

it.  Shares  in  a  building-society  to  the  value  of  $600,  (Laws  of  1851,  cap.  122). 

/.  In  addition  to  these  exemptions  it  has  been  further  provided  that  there 
shall  be  exempted  from  levy  and  sale,  under  execution,  necessary  household 
furniture  and  working  tools,  and  team,  owned  by  any  person  bemg  a  house- 
holder, or  havLBg  a  family  for  which  he  provides,  to  the  value  of  not  exceed- 
ing two  hundred  and  fifty  dollars,  proviaed  that  such  exemption  shall  not  ex- 
tend to  any  execution  issued  on  a  demand  for  the  purchase-money  of  such  fur- 
niture or  tools,  or  team,  or  articles  now  enumerated  by  law  (Laws  1859,  ch. 
134,  §  1,  amending  Laws  1842,  ch.  157,  §  1),  and  the  exemption  is  ffood  as  to 
all  but  the  articles  purchased.  Uniting  in  one  Judgment  a  claim  for  the 
purchase-money  of  tools  &c,  with  a  claim  for  another  cause  of  action  \b  a 
waiver  of  the  right  to  levy  on  such  tools  {Hickox  v.  Fay,  86  Barb.  9 ;  but  see 
Craft  V.  Curtis,  w  How.  168).  A  threshing  machine  is  not  exempt  under  the 
laws  of  1842  (Ford  v.  Johnam,  84  Barb.  864).  Where  it  appeared  that  the 
Judgment  on  which  the  execution  issued  was  in  an  action  to  recover  for  the 
purchase-money  of  a  horse,  and  that  the  purchaser  was  not  at  the  time  of  the 
purchase  a  householder,  nor  was  he  a  householder  at  any  time  while  he  pos- 
sessed sudh  horse,  and  that  before  he  became  a  householder  he  exchanged  such 
horse  for  anoUier,  and  then  became  a  householder, — ^it  was  held,  that  me  horse 
ti^en  in  exchange,  if  otherwise  exempt  from  seizure  on  execution,  was  not 
rendered  liable  to  seizure  by  the  fact  of  having  been  so  taken  in  exchange 
(Hutchinson  v.  ChamberUn,  11  N.  T.  Leg.  Obs.  251).  «  • 
.  g.  Property  exempt  prior  to  the  law  of  1842,  is  not  liable  on  an  execution  ou 
a  demand  for  the  purchase-money  of  articles  exempted  by  the  law  of  1842  (CoU 
V.  Stevens,  9  Barb.  676 ;  6  How.  ^ ;  overruling  MaitheiMon  v.  Wetter,  8  Denio, 
52 ;  and  see  Ow  V.  Stafford,  14  How.  520). 

h.  An  execution  issued  on  a  Judgment  recovered  in  an  action  to  recover 
damages  for  taking  and  converting  personal  property,  is  not  an  execution  is- 
sued on  a  demand  for  the  purchase-money  of  such  property,  so  as  to  make  such 
property  liable  to  be  seized,  and  within  the  proviso  of  the  first  section  in  the 
exemption  Uw  (Eoyt  v.  Van  Aktyne^  16  Barb.  568). 
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a.  A  mrety  on  a  note  xiven  for  the  purcha£«-price  of  a  hone,  is  entitled  to 
the  osoal  exemption  under  an  execution  iBsued  upon  a  Judgment  recovered  on 
the  note  (Davis  y.  Peabody^  10  Barb.  01).  The  head-note  of  that  case  is  wrong, 

h.  The  horse  of  a  country  plfysiclan,  whose  patients  reside  at  too  great  a  dis- 
tance to  admit  of  his  visiting  them  on  foot,  is  a  ^'neccessary  team/'  exempt 
from  execution  ( Whed&r  v.  Crojmy^  5  How.  288).  A  buggy  wagon  used  in  his 
professional  business  by  a  practicing  physician  who  is  a  householder,  and  has 
a  family  for  which  he  provides,  is  exempt  from  levy  and  sale,  by  virtue  of  an 
execution  issued  upon  a  Judgment  recovered  for  the  purchase-money  (Van 
Buren  v.  Loper,  20  Barb.  888). 

e.  In  Harthouae  v.  Biker  (1  Duer,  606^ ;  it  was  held,  that  the  **  one-horse  har- 
ness and  cart "  of  a  public  cartman — a  householder,  having  a  family  for  whom 
he  provided — was  exempt  from  execution.  In  another  case  (Huichituon  v. 
Chamberlinf  11  N.  T.  Leg.  Obs.  250),  held  that  a  sincle  horse  and  cart  and  har- 
ness were  exempt  from  seizure  on  execution.  See  Mor$e  v.  Keyei  (6  How.  18)» 
where  it  was  held  that  the  one-horse  wagon  of  a  mason  was  not  exempt.  But 
that  was  disapproved  of  in  Davis  v.  Prasser  82  Barb.  200),  and  it  was  there 
held  that  although  a  wagon  is  not  exempt  at  law  as  such,  yet  when  ordinarily 
used  with  a  horse  or  horses,  it  might  constitute  part  of  a  team,  and  be  ex- 
empt under  that  head.  A  one-horse  wagon  of  a  practicing  physician  was  held 
to  be  exempt  {Eastman  v.  CamteUy  8  How  75 ;  and  see  Van  Buren  v.  Lopety  20 
Barb.  880).  Where  a  party  claims  the  exemption  of  a  wagon  as  part  of  a  team 
he  must  show  affirmatively  that  the  team  is  not  worth  as  a  whole  $260  (Daxis 
V.  Prosser,  32  Barb.  200).  A  single  horse  is  a  team  (Loekwood  v.  YaunffJove,  27 
Barb.  505).  The  part  owner  of  a  team  is  entitled  to  exemptiom,  the  same  ss 
if  he  were  the  sole  owner  (RadeHffe  v.  Wood^  25  Barb.  52). 

d  Where  a  Judgment  debtor  had  three  horses,  worth  together  more  than 
$150,  and  either  two  of  them  may  constitute  a  team,  and  one  of  the  horses  was 
levied  upon  by  a  constable,  by  virtue  of  an  execution, — held  at  general  term, 
Balcom,  J.,  dissenting,  that  the  debtor  might,  at  the  time  of  the  levy  or  within 
a  reasonable  time  after  notice  thereof,  elect  to  claim  such  horse  as  exempt 
property,  and  he  failing  to  make  such  election,  could  not  maintain  replevm 
against  the  officer  (Seaman  v.  Luce,  28  Barb.  240). 

e.  An  article  otherwise  exempt  is  not  the  less  so  because  it  is  new  and  has 
not  been  applied  to  its  intended  use  (Fields  v.  Maul^  15  Abb.  0). 

f.  Prima  fade,  all  the  property  of  a  judgment  debtor  is  liable  to  levy  and 
•ale  upon  execution,  if  he  would  claim  an^  exemption  he  must  bring  himself 
within  some  statute  by  proper  proof  (Davu  v.  Prosser,  32  Barb.  200).  The  ex- 
emption laws  are  entitled  to  a  liberal  construction  (GarpetUer  v.  Barringtony  25 
Wend.  870 ;  Ford  v.  Johnson,  84  Barb.  865 ;  Griffin  v.  Sutherland,  14  Barb.  457 ; 
Brmsn  v.  H^ttt,  10  Wend.  475 ;  contra,  5  Deuio,  110).  The  party  claiming  ex- 
emption for  an  article  as  a  necessanr  article,  must  show  affirmatively  that  it  is 
necessaiy,  to  entitle  him  to  exemption  (14  Johns.  484 ;  Oriffin  v.  Sutherland,  14 
Barb.  456) ;  and  whether  a  particular  article  is  necessary  is  a  question  of  fiict 
(1  Denio,  4i32).  What  is  necessaij  furniture,  it  to  be  determined  relatively,  by 
reference  to  the  circumstances  of  the  case.  The  debtor  may  retain  articles 
which  he  has  had  in  common  use  in  his  family  and  which  were  reasonable  and 
proper  for  him  and  them,  in  their  station  of  lue  (Diekerson  v.  Van  Tine,  1  Sand. 
724 ;  and  see  Ogden  v.  Prentice,  84  Barb.  864). 

g.  What  is  a  tool  within  the  exemption  laws,  see  Ford  v.  Johnson  (84  Barb. 
866).  A  threshing  machine  is  not  (id.),  nor  is  a  printing  press  (Buckingham  v. 
BilUngs,  18  Mass.  82),  nor  are  printing  t^pe  and  forms  (Danforth  v.  Woodufard, 
10  Pick.,  428>,  nor  a  machine  for  splnnmg  cloth,  called  a  **  Billy  and  Jenny  ** 
(KiOmm  v.  Deming,  2  Verm.  404),  nor  a  mill  saw  (Bachdder  v.  Shavieigh,  1 
Fairf  186). 

h.  The  exemption  laws  extend  to  non-residents  (1  Code  Rep.  71). 

i.  The  act  to  extend  the  exemption  of  household  furniture  ^kc.  passed  April 
11, 1842,  does  not  apply  to  a  Judgment  "  for  a  demand  accruing  ror  work  and 
labor  performed  in  a  &niily  as  a  domestic.    (Laws  1858,  ch.  107). 
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o.  ^Valvlng  ezemptfons.— The  exemption  of  property  ^om  execution  by 
statute  has  been  held  to  be  a  personal  pnvilege,  of  which  the  owner  alone  am 
ttike  advantage  (1  Cow.  114 ;  16  Wend.  562) ;  and  he  may  waive  the  exemption 
{Oratoford  v.  Lockwood^  9  How.  547 ;  see  Bmiih  v.  HvU^  22  Barb.  656 ;  Harper  v. 
JLeal,  10  How.  276;  Ca96  v.  Dunmore,  23  Penn.  (2  Harris)  R  98 ;  Gamriek  v. 
Meyen,  14  Barb.  9 ;  KneetOe  v.  Newcamb,  31  Barb.  169 ;  22  N.  Y.  249 ;  Smith  v. 
Brackett^  86  Barb.  571) ;  and  probably  ho  waives  it  by  mortgaging  such  exempt 
property  (I4wr  v.  Drier ^  5  Duer,  501). 

b.  Recovering  proceeds  of  sale  of  exempt  property. — A  claim  to  recover 
the  proceeds  of  exempt  property,  wrongfully  seized  and  sold  upon  execution, 
is  converted  into  a  debt,  by  a  recovery  of  Judgment  for  the  value  {MaUory  v. 
NorUm^  21  Barb.  425).  A  defendant  whose  exempt  property  is  seized  upon 
execution,  may  proceed  under  the  provisions  for  claim  and  delivery  {^MaJilory  v. 
NorUm,  21  Barb.  425). 

e.  "Wlio  is  a  honeeholder  ?— One  providing  for  a  household  is  a  house- 
holder (Oriffln  V.  Sutherland^  14  Barb.  456^ ;  one  who  rents  a  house,  and  keeps 
boarders  and  servants,  is  a  houeeholder  witnin  the  meaning  of  the  exemption 
act  of  1842,  although  he  has  at  the  time  no  wife  or  children  for  whom  he  pro- 
vides (Hutehinion  v.  ChamberUn,  11  N.  T.  Leg.  Oba  248 ;  Van  Veehten  y.  MulL 
14  How.  436). 

d  In  WoodiDard  v.  Murray  (18  Johns.  400),  it  was  held  that  M.  though 
absent  fh)m  the  State,  was  to  be  deemed  a  householder  whUe  his  fiunily  were 
removing  from  one  house  to  another,  several  mUes  distant,  and  that  his  pro- 
perty was  exempt  from  execution  during  such  removal.  [At  that  time  Oie 
exemption  act  did  not,  as  it  does  now,  particularly  provide  for  the  exemption 
of  property  during  the  removal  of  the  family  from  one  place  of  residence  to 
another ;  and  the  question  was  only  whether  the  owner  was  a  IwusehMer 
during  such  removal.] 

e.  The  fact  of  a  person  being  a  A^m«e^o/<7tfr  cannot  be  proved  bv  reputa- 
tion, the  fact  being  capable  of  direct  proof  (Eastman  v.  CaewMy  8  How.  75) ; 
and  it  undoubtedly  devolves  on  the  party  claiming  the  exemption,  to  show 
affirmatively  the  fiicts  which  entitle  him  to  the  exemption  clamied  (14  Johns. 
434 ;  Oriffln  v.  Sutherland,  14  Barb.  457 ;  Chambers  v.  Haietead^  Lalor's  Supp. 
to  Hill  and  Denio,  384;  and  see  R  v.  Hale,  6  B.  &  A.  123;  2  D.  &  R.  241 ;  & 
V.  JP&ynder,  1  B.  &  Cr.  179 ;  2  D.  &  R  258). 

/.  A  defendant  and  his  daughter,  who  live  together,  the  wife  and  mother 
being  dead,  are  a  iivnily  (Goz  v.  Stafford^  14  How.  521,  McEean,  Co.  Judge). 

g.  Satisfaction  of  judgment — A  levy  upon  sufficient  personal  property  is 
not,  per  m,  a  satisfaction  of  the  Judgment  {Dentrey  v.  Fox,  22  Barb.  522 ;  see 
Cuyler  v.  JUarelandy  6  Paige,  274).  A  satisfiiction  piece  should  be  entitled  in 
the  cause,  and  state  that  satisfaction  is  acknowledged  l)etween  the  parties  (for 
the  amount  of  the  jud^ent),  and  when  the  judgment  was  docketed.  It 
should  be  signed  by  the  judgment  creditor,  or  his  executor  or  administrator, 
and  acknowledged  by  Uie  party  signing  it  before  the  clerk  or  some  judge  of 
the  court  in  which  the  judement  was  rendered,  or  some  judge  of  a  county 
court,  or  commissioner  of  deeds,  who  is  required  to  certify  that  the  party 
making  the  acknowledgment  was  known  to  him,  or  made  known  by  compe- 
tent proof 

h.  After  the  satlstkction  piece  has  been  acknowledged,  it  is  to  be  filed  in  the 
office  of  the  clerk  in  which  the  judgment  was  docketed,  who,  on  receiving  it, 
is  required  to  cancel  the  judgment  on  the  record,  by  entering  the  satisfaction. 
If  the  judgment  has  l)een  docketed  in  the  office  of  the  clerk  of  any  county,  the 
clerk  with  whom  tlie  satisfaction  piece  is  filed  will  funiish  a  certificate  of  the 
fact  that  the  judgment  has  been  satisfied  of  record ;  and,  on  filine  it  in  the 
office  of  the  county  clerk,  the  latter  is  required  to  discharge- and  cancel  the 
docket 

».  Acknowledgment  of  satisfaction  may  also  be  made  by  the  attorney  on 
record  of  the  party  in  whose  favor  the  judgment  was  obtained,  within  two 
years  after  filing  the  judgment  record,  in  the  same  manner  and  the  like  effect 
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AS  if  made  by  the  party  himself.  (3  R  S.  286).  Sanhle  the  attorney  has  author- 
ity only  to  satisfy  on  payment  in  fUll  (Lewii  t.  Woodruffs  15  How.  589).  See 
ahte^  p.  529,  h. 

a.  If  the  party  in  whose  &yor  tlie  Judgment  was  rendered,  reside  ont  of  this 
State,  the  satisfaction  piece  mast  be  acknowledged  before  some  one  of  the 
officers  before  whom  conveyances  of  real  estate  may  be  acknowledged,  or 
proved  by  persons  residing  or  being  oat  of  this  State. 

b.  If  the  satisfaction  be  acknowledged  bv  virtue  of  a  letter  of  attorney,  or 
other  instrument  containing  a  power  to  acknowledse  satisfiiction,  such  letter 
or  instrument  must  be  acknowledged  or  proved  before  the  cleiic  of  the  court 
in  which  the  Judgment  has  been  rendered,  or  before  either  of  the  officers  before 
whom  conveyances  of  real  estate  may  now  be  acknowledged  or  proved ;  and 
such  letters  of  attorney  or  other  instruments  shall  be  filed  with  such  clerk, 
with  the  satisfaction  piece. 

e.  In  order  to  extinguish  the  Judgment,  it  is  not  sufficient  that  tlie  satisfaction 
piece  be  filed,  unless  it  be  also  actually  entered  on  the  record  by  the  clerk ; 
the  satisfacttonpiece  being  regarded  merely  as  an  authority  to  enter  the 
satisfaction  (7  Wend  85). 

d.  If,  after  judgment  has  been  satisfied,  the  plaintiff  refhse  to  acknowledge 
satisfaction,  the  court  will  compel  him  to  do  so  at  his  own  expense  and  pay 
the  costs  of  the  motion  (20  Johns.  294 ;  6  »1 182 ;  2  Caines  R.  256 ;  8  mI.  165),  or 
they  will  grant  a  stay  of  execution  (16  Johns.  4 ;  15  «{.  895). 

6.  One  fraudulently  keeping  a  satisfied  Judgment  on  foot,  and  who 
threatens  to  use  it  to  the  prejudice  of  other  Judgment  creditors,  may  be  com- 
pelled to  satisfy  the  Judgment  of  record  (8haw  v.  Dteight^  16  Barb.  586). 

f.  The  court  will  also  direct  satisfaction  to  be  entered  in  the  case  of  set-oft 
of  Judgment,  on  payment  of  the  balance  to  the  party  in  whose  favor,  after  set- 
off, it  is  found  (1  Cow.  208 ;  1  M.  &  S.  696 ;  1  D.  &  R  201). 

ff.  Where  there  are  two  suits  for  the  same  cause,  both  of  which  proceed  to 
Judgment  and  execution,  a  satisfaction  of  either  Judgment  is  a  discharge  of 
the  oUier  (9  JohM.  221 ;  4  id,  469).  But  where  an  action  is  brought  upon  a 
Judgment,  and  judgment  is  recovered  thereon,  it  is  no  satisfaction  of  the  orig- 
inaljudgment,  both  l)eing  debts  of  equal  degree  (1  Ck)w.  178). 

h.  If  satisfaction  has  been  fraudulently  entered,  the  court  will  order  it  to  be 
vacated ;  and,  in  doing  so,  they  will  regard  the  equitable  rights  of  third  per- 
sons who  have  an  interest  in  the  Judgment;  as  where  the  plaintiff,  after  he 
had  assigned  a  Judgment  to  a  third  person,  and  given  notice  to  the  defendant 
of  such  assignment,  entered  satisfaction  on  the  record,  it  was  ordered  to  be 
vacated  (2  JohM.  Gas.  121,  258 ;  1  MiM.  629  ;  15  id,  405). 

i.  If  the  amount  of  the  Judgment  be  collected  under  the  execution,  and  the 
writ  is  returned  "  Mtivfled^^  it  is  not  necessary  to  procure  an  acknowledgment 
of  satisfaction ;  it  being  provided  by  statute  that,  on  such  return  being  made, 
the  clerk  shall  enter  in  the  docket  of  the  Judgment  the  fact  that  the  amount 
stated  in  such  return  to  have  been  levied,  has  been  collected,  which  shall  be 
deemed  a  satisfaction  of  tlie  Judgment  to  the  extent  of  such  amount,  unless 
the  return  be  vacated  by  the  court  (2  R.  8.  286). 

j.  Where  satisfiiction  of  a  Judgment  was  produced  by  sale  under  execu- 
tion of  real  estate  supposed  to  belong  to  the  judgment  debtor,  and  it  was 
afterwards  discovered  that  he  had  no  title  to  such  real  estate,  and  that  none 
was  obtained  by  the  purchaser,  an  order  of  tlie  supreme  court,  vacating 
tlie  satisfaction  and  authorizing  a  new  execution,  was  affirmed  {auydam  v. 
Holden,  Court  of  Appeals,  Oct,  1853 ;  and  see  FiM  v.  Faidding,  8  Abb 
189). 

k.  A  defendant  in  an  execution,  fVom  whose  property  the  sheriff  has  col- 
lected money  sufficient  for  the  payment  of  it,  is  not  liable  for  interest  on 
the  Judgment  while  the  money  is  staid  in  the  sheriff's  hands  at  the  instance 
of  a  creditor  of  the  defendant  (Gray  v.  Orimoold^  7  How.  44). 

2.,  Whenever  any  Ju<k^ent  or  decree  shall  be  reversed,  vacated,  or  satis- 
died  of  record,  the  certificate  of  the  clerk  of  the  court  with  whom  said  judg- 
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ment  was  rendered  or  decree  was  entered,  of  that  &ct,  nnder  his  seal  of 
office,  shall  be  sufficient  authority,  on  being  filed  with  the  clerk  of  any 
county,  with  whom  such  Judgment  or  decree  may  have  been  duly  dock- 
eted, to  discharge  and  cancel  such  docket  thereof;  for  which  certificate 
the  officer  furnishing  the  same  sliall  be  entitled  to  charge  121  cents  (Laws 
of  1844,  p.  91,  §  5)- 

a.  Satisfaction  of  Judgment  by  acceptance  of  bond  and  mortgage,  see  Xo- 
fwrge  v.  Harter  (4  Barb.  864),  satisfaction  otherwise,  see  Van  Wagenen  y.  Xo- 
Forge  (13  How.  16). 

b.  Upon  the  payment  to  the  sheriff  of  a  county  of  the  amount  due  upon  any 
execution  in  his  Iiands,  issued  upon  a  Judement  obtained  in  any  other  county, 
such  sheriff  shall,  on  demand,  deliver  to  the  person  paying  the  same,  a  copy 
of  such  execution,  and  of  his  indorsement  of  satisraction  thereon,  and  shall 
certify  the  same  to  be  a  copy,  and  shall  be  entitled  to  receive  twenty-five  cents 
therefor ;  and  upon  filing  such  certified  copy  with  thederk  of  the  first  mention- 
ed county,  such  clerk  shall  ent^r  satisfietction  of  the  said  judgment  upon  the 
docket,  in  the  same  manner  and  with  the  like  effect  as  if  the  said  Judgment 
had  been  obtained  in  such  county  and  the  original  execution  had  been  re- 
turned satisfied ;  but  nothing  herein  contained  shall  exempt  the  sheriff  firom 
returning  the  original  execution  to  the  derk  of  the  coun^  in  which  the  judg- 
ment was  obtained  (Laws  1860,  ch.  6,  §  1). 

e.  Satisfiiction  of  such  Judgm^it  may  also  be  entered  by  the  derk  of  any 
county  where  the  same  shall  have  been  docketed,  upon  producing  to  and  filing 
with  such  clerk  the  certificate  of  the  clerk  with  whom  the  copy  of  the  execu- 
tion and  endorsement  of  satisfaction  was  filed,  as  aforesaid,  stating  that  such 
copy  has  been  filed  and  such  Judgment  discharged  (td.  g  2). 

d.  Setting  off  judgments. — A  set-off  of  one  Judgment  against  another  may 
be  obtained  either  (1)  by  an  action  instituted  for  the  purpose,  or  (2)  by  a  mo- 
tion to  the  court  in  which  the  Judgments  or  either  of  them  were  or  was  ren- 
dered. A  set-off  may  be  obtained  by  an  action  in  many  cases  in  which  it 
cannot  be  obtained  on  a  motion,  and  much  of  the  apparent  confusion  in  the 
decisions  on  motions  to  set-off  Judgments  arises  from  not  keeping  in  mind  the 
fact  that  the  refusal  to  allow  the  set-off  is  frequently  based  on  the  ground  that 
relief  cannot  be  had  on  motion  {Purchase  v.  BeHotMy  16  Abb.  108). 

e.  An  action  may  be  maintained  to  enforce  a  set-off  of  Judgments^  although 
a  remedy  exists  by  motion,  but  the  courts  will  discourage  such  actions  {Ortd- 
ley  V.  Garristm,  4  Paige,  647 ;  AinsUe  v.  BoynUm,  2  Barb.  258). 

/.  In  an  action  to  set  off  Judgments,  the  stMute  of  set-offs  controls,  and  the 
right  of  set-off  is  paramount  to  the  attorney's  lien  [BoberU  v.  Carter ^  01  How. 
44 ;  9  Abb.  866,  noU), 

g.  To  warrant  a  set-off  in  any  case,  each  party  must  have  a  Judgment  (6 
Cow.  698 ;  10  Wend.  615 ;  5  Barb.  105 ;  and  see  8  E.  D.  Smith,  66  ;  11  Barb. 
481 ;  4  Sand.  696 ;  1  Johns.  Oas.  102 ;  14  Johns.  68 ;  8  u?.  857 ;  1  i(2. 144 ;  4  Hill, 
659 ;  5ta.  568, 7  id  186  ;  8  Wend.  881 ;  8  Cow,  126 ;  3  ««.  358 ;  7  «.  469,  480 ; 
10  Paige,  370). 

h.  A  Judgment  in  an  action  at  law  may  be  set  off  against  a  Judgment  in  a 
foreclosure  action  {Holden  v.  Gilbert,  7  How.  208). 

*.  Set-off  not  usually  allowed  to  prejudice  of  at*omev*s  lien  {Ainslie  v. 
Bovntan,  2  Barb.  268 ;  Gridley  v.  Oarnaon,  4  Paige,  647 ;  Ely  v.  Cook,  9  Abbw 
366),  but  an  attorney's  lien  is  no  bar  to  an  action  to  obtain  a  set  off  (Brooks  v. 
Hanford,  15  Abb.  842 ;  and  see  Noxon  v.  Gregory ,  6  Ho^.  839) ;  attorney's  lien 
for  costs  in  note  to  §  303,  post, 

j.  Pending  an  action  against  an  insolvent  defendant,  he  agreed  with  his  at- 
torneys that  the  costs  in  the  action  should  belong  to  them ;  subsequently  he 
obtained  a  Judgment  for  costs  Ac,  assigned  it  to  his  said  attorneys,  held  that 
this  Judgment  was  not  the  subject  of  a  set-off  against  a  previous  Judgment  of 
the  same  plaintiff  against  the  same  defendant  {jSily  v.  Cook,  2  Hilton.406). 

k.  Where  the  Judgments  to  be  set  off  are  in  different  courts  the  motion 
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should  be  made  in  the  court  in  which  the  Judgment  agdnst  the  moving  party 
was  tendered  (Cooke  y.  Smith,  7  Uill,  168 ;  Boa  y.  ^^£9, 11  Barb.  i80). 

a,  A  motion  to  set  o£f  Judgments  obtained  in  a  Justice's  court,  transcript  of 
one  or  both  of  which  have  been  filed  with  the  county  derk,  should  be  made 
in  the  county  court  (BtM$T,  Hieka,  11  Barb.  481). 

b.  On  a  motion  to  set-off  Judgments,  the  papers  should  be  entitled  in  both 
actions  {AkoU  v.  Damtm,  2  How.  44). 

e.  Motions  to  set-off  are  addressed  to  the  discretion  of  the  court  and  will 
be  allowed  to  prevent  injustice  (Baker  y.  Hoag^  0  How.  201 ;  Purehaae  v.  B^ 
'mM,16  Abb.  106). 

d  As  to  setting  off  costs  against  recovery  where  one  party  recovers  and  the 
other  is  entitled  to  costs,  see  §  370,  poiL 

0,  To  deprive  a  party  of  his  right  to  setoff,  the  asdgnment  must  be  bmuhfide 
(BuOer  v.  Nilet,  26  How.  61). 

/  Where  plaintiff  purciiased  a  Judgment  against  his  creditors,  and  actually 
pud  for  it,  before  the  transfer  of  theu*  demand  aeainst  him  to  a  third  person, 
but  the  written  assignment  of  the  judgment  to  hlni  was  not  executed  till  after 
that  time,  held  he  was  entitled  to  oflbet  such  Judgment  (Barker  v.  Spencftr^  11 
Paige,  517 ;  and  see  Terrv  y.  BoberU,  16  How.  66 ;  rev'd  17  How.  841) ;  set-off 
Mnimst  assignee  with  noUce  allowed  (Noxon  y.  Qregory^  6  Barb.  8^ ;  Baker  y. 
Soag,  6  How.  201). 

g.  On  this  subject,  see  Bly  v.  Cock  (0  Abb.  866);  Orodh&r  y  Ciauffhly  (2  Dner, 
684);  BeUe  v.  Garr  (1  HUton,  411). 

A  Set-off  not  allowed  (Harris  v.  PtUmer,  6  Barb.  105 ;  Smith  v.  Brigga,  9  Baib 
VSi;  Bam  Y.  meki,  11  Baxh.  481;  Nash  i.MamiUan^Z  lLhh.d5l;  Bly  y  Oook,9 
Abb.  866). 
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Chaftbb  IL 

Proceedings  SvjppUmentary  to  the  Execution.* 

BaonoN  292.    Order  for  discovery  of  property,  examination  of  Judgment 

debtor,  Sec 
L    Any  debtor  to  execution  debtor  may  pay  his  debt  to  tlie 
stieriff. 


304.    Examination  of  debtors  of  judgment  debtor,  or  of  those 
having  property  belonging  to  him. 
,  d05.    Witness  required  to  testufy. 
'  396.    Compelling  party  or  witnesses  to  attend. 

297.  What  property  may  be  ordered  to  be  applied  to  the  exe- 

cution. 

298.  Judge  may  appoint  receiver  and  prohibit  transfer  of  prop- 

erty. 

299.  Proceedinss  upon  claim  of  another  party  to  property,  or  on 

denial  of  inaebtedneas  to  Judgment  debtor. 

800.  Reference  by  Jud^& 

801.  Costs  of  proceedmff. 

802.  Disobedience  of  order,  how  punished. 

♦  §  292.  [247.]  (Aui'd  1849, 1851, 1858,  1859,  1863.)  Existing 
suits.  Order  for  discovery  of  property^  examincUion  of  judg- 
ment debtor  J  dkc. 

(1.)  When  an  execution  against  property  of  the  judgment 
debtor,  or  of  anv  one  of  the  several  debtors  in  the  same  judg- 
ment, issued  to  the  slieriff  of  the  county  where  he  resides  or 
has  a  place  of  business,  or,  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  where  a  judgment  roll,  or  a  transcript 
of  a  justice's  judgment  for  twenty-five  dollars  or  upwards,  ex- 
clusive of  costs,  is  filed,  is  returned  unsatisfied  in  whole  or  in 
part,  the  judgment  creditor,  at  any  time  after  such   return 

*  Coiporatioiis. — ^This  chapter  (except  perhaps  §  294,  see  in  note  to  that 
section),  was  held  not  to  apply  to  Judgments  against  corporations  {Hind»  v. 
Oanandaigua  KKCoA(i  How. 487 ;  /^erwoodv,  Buffah  IL  B.  Co,  12  id.  136); 
nor  to  corporations  which  are  intolveTU  {Hammond  v.  Hudson  Biter  Iron  Co,  11 
id,  29).  But  it  applies  to  Judgments  agamst  stockholders  in  banking  corpora- 
tions (Laws  1868,  ch.  872,  §  4). 

On  a  Judgment  against  a  domestic  corporation,  and  an  execution  returned 
unsatisfied,  on  the  petition  of  the  judgment  creditor  the  supreme  court  may 
sequestrate  the  stodc,  property,  &c.  of  such  corporation  and  appoint  a  receiver 
(2  R  8.  468,  §  86) ;  such  receiver  acts  for  all  the  creditors,  but  the  receiver 
may  be  discharged  on  satisfying. the  plaintiff's  claim,  it  not  appearing  that 
any  other  creditor  has  sought  to  avail  himself  of  the  receivership  (AnffeR  v. 
Sutimry^  19  How.  48).  As  to  the  sequestration  of  the  property  of  corporations 
Cin-ning  v.  Mohawk  VaUf^  Im,  Co.  11  How.  190 ;  HaXUday  v.  iVo620, 1  Barb.  187). 

*Amend«d—See  Appendix, 
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made,  is  entitled  to  an  order  from  a  jadge  of  the  court,  or  a 
coanty  judge  of  the  countj  to  which  the  execution  whs  issued, 
or  a  judge  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  when  the  execution  was  issued  to  such 
city  and  county,  requiring  such  judgment  debtor  to  appear  and 
answer  eoncerning  his  property,  before  such  judge  at  a  time 
and  place  specified  in  the  order,  within  the  county  to  which 
the  execution  was  issued.  (2.)  After  the  issuing  of  an  execu- 
tion against  property,  and  upon  proof  by  affidavit,  of  a  party 
or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
or  county  judge,  or  any  judge  of  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  that  any  judgment  debtor 
residing  in  the  county  where  such  judge  or  officer  resides, 
has  property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  such  court  or  judge  may,  by  an 
order,  require  the  judgment  debtor  to  appear  at  a  specified 
time  and  place,  to  answer  concerning  the  same ;  and  such  pro- 
ceedings may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  towards  the  satisfaction  of 
the  judgment  as  are  provided  upon  the  return  of  an  execution. 
Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to  a 
justice  of  the  supreme  court,  that  such  county  judge,  or  judge 
of  said  court  of  common  pleas,  is  incapacitated  from  acting  in 
any  of  the  proceedings  whatever,  herein  authorized,  from  any 
cause  or  causes  whatsoever,  such  justice  of  the  supreme  court 
shall  have  the  same  powers  and  authority,  in  all  cases  what- 
ever, as  are  herein  conferred  upon  him  as  to  cases  of  judg- 
ments in  the  supreme  court.  (3  )  On  an  examination  under 
this  section,  either  party  may  examine  witnesses  in  his  behalf, 
and  the  judgment  debtor  may  bo  examined  in  the  same  man- 
ner as  a  witness.  (4.)  Instead  of  the  order  requiring  the  atten- 
dance of  the  judgment  debtor,  the  judge  may,  upon  proof  by 
affidavit  or  otherwise,  to  his  satisfaction,  that  there  is  danger 
of  the  debtor's  leaving  the  State,  or  concealing  himself,  and 
that  there  is  reason  to  believe  he  has  property  which  he  un- 
justly refuses  to  apply  to  such  judgment,  issue  a  warrant  re- 
quiring the  sheriff  of  any  county  where  such  debtor  may  be, 
to  arrest  him  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  examined  on  oath,  and, 
if  it  tiien  appears  that  there  is  danger  of  the  debtor's  leaving 
the  State,  and  that  he  has  property  which  he  has  unjustly  refused 
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to  appJj  to  such  judgment,  ordered  to  enter  into  an  undertakings 
with  one  or  more  eareties,  that  he  will  from  time  to  time  at- 
tend  before  the  judge  as  he  shall  direct,  and  that  he  will  not, 
during  the  pendency  of  the  proceedings,  dispose  of  any  por- 
tion of  his  property  not  exempt  from  execntion.  In  default  of 
entering  into  such  nndertaking,  he  may  be  committed  to 
prison  by  warrant  of  the  judge,  a<)  for  a  contempt.  (5.)  Ko 
person  shall,  on  examination  pursuant  to  this  chapter,  be  ex- 
cused from  answering  any  question  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of  a 
fraud ;  but  his  answer  shall  not  be  used  as  evidence  against 
him  in  any  criminal  proceedings  or  prosecution.  Nor  shall  he 
be  excused  from  answering  any  question  on  the  ground  that 
he  has,  before  the  examination,  executed  any  conveyance,  as- 
signment or  transfer  of  his  property  for  any  purpose,  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  crim- 
inal proceeding  or  prosecution." 

a.  Nature  of  the  prooeeding.— A  proceeding  under  this  section  is  apro- 
ceedins  in  the  action,  not  a  special  proceeding  {Drester  v.  Van  PeU^  15  Mow. 
10 ;  Bk.  of  Ghneses  v.  Spencer^  %d.  412 ;  contra^  Davis  v.  Twmer^  4  How.  190) ; 
it  is  in  the  nature  of  a  new  suit  (2  Duer,  658 ;  Driggs  v.  WHUams,  16  Abb.  477; 
contra,  HoUtein  v.  Riee,  15  Abb.  807 ;  24  How.  185).  It  is  a  substitute  [to  some 
extent]  for  the  former  creditors'  bill,  and  the  rales  settled  in  reference  to  the 
proceedings  under  these  bills,  may,  with  propriety,  be  regarded  as  controlling, 
when  not  altered  by  the  code  or  the  practice  under  it  (Orr's  case,  2  Abb.  458 ; 
citing  Griffin  v.  DomingueZy  (2  Duer,  658) ;  Daoisy.  Tum&r,  (4  How.  190) ;  and 
see  Myers^case  (2  Abb.  476) ;  Sale  v.  Laiuon,  (4  Sand.  718) ;  LiUiendafU  y.  Fd- 
lerman,  11  How.  528 ;  2  Abb.  152 ;  Dnggs  y.  WilUafM,  15  Abb.  477).*  It  is  a 
proceeding  before  2i Judge,  not  the  court,  (MiUer  y.  Rowman,  15  How.  10 ;  Bit- 
ting  y.  Vandenburg,  17  id.  80).  There  seems  to  be  no  impropriety  in  styling 
the  parties  plainHff  and  dtfendant  (Davis  y.  Turner,  4  How.  190). 

b.  Juxisdictioo. — The  power  given  by  this  section  being  a  mere  statute  au- 
thority,  unless  the  &cts  necessary  to  bring  the  case  within  the  section  are 
proved,  the  Judge  has  no  Jurisdiction ;  the  mere  appearance  of  the  Judnnent 
debtor  and  his  examination  without  objection  does  not  confer  Jurisdiction 
(Socket  y.  Neuiton,  10  How.  561).  But  jurisdiction  once  acquired,  it  continues 
until  the  proceedings  are  tcrmmated  (Webber  y.  Bobbie,  13  How.  888). 

c.  To  what  oases  this  section  applies. — This  section  applies  to  actions 
against  Joint  debtors,  where  one  only  was  seryed  with  process,  and  Judgment 
was  entered  before  the  code,  but  execution  issued  since  the  code  went  into 
effect  (Jimes  y.  LawUn,  1  Code  Rep.  94 ;  1  Sand.  722 ;  and  §  294,  post) ;  and  as 
well  to  executions  issued  before  the  code  took  effect  as  to  those  issued  since 
Diekerson  y.  Gook,  16  Barb.  509 ;  Smery  y.  Smery,  9  How.  181).  It  also  applies 
to  Justices'  Judgments  of  which  transcripts  haye  been  filed  with  the  county 
clerk  (Conway  y.  HitcMns,  9  Barb.  878 ;  Hough  y.  KohUn,  1  Code  Rep.  N.  S.. 
282  •.  It  does  not  apply  to  the  case  of  a  foreisn  consul  who  has  permitted 
Judgment  to  be  taken  against  him  by  default  (Griffln  y.  Dominguea,  2  Duer, 
658) ;  nor  after  an  arrest  on  an  execution  against  the  person  {Logan  y.  Ferris^ 
Daly,  J.,  not  reported,  Sept.,  1852) ;  except  in  cases  after  a  discharge  of  the 
execution  debtor  within  the  law  or  1857  (see  Charging  in  execution,  ante,  p.  580, «'.) 
But  it  is  no  objection  to  the  proceeding  under  this  section,  that  after  making 
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the  order,  the  judgment  creditor  has  iflsaed  another  execntion  against  the 
property  of  the  Judgment  debtor,  and  that  such  execution  has  been  levied,  un* 
less  it  is  clear  that  such  levy  will  be  effectual  to  satisfy  the  Judgment  {Sale  v. 
Law9on,  4  Sand.  718 ;  Fhrmihar$(m  v.  KimbaU,  9  Abb.  885  note ;  18  How.  88 ; 
LiOiendahlY.  F^eU&rman,  n  How.  628;  S  Abb.  155;  27unna»  t,  Hfwefiy  11 'Pnige, 
1851  Nor  is  it  any  reason  for  stajring  the  examination  upon  an  order  obtained 
unaer  this  section,  to  show  that  after  the  makine  and  before  service  of  such 
order,  the  Judgment  creditor  has  issued  an  attachment  against  the  judgment 
debtor  as  a  non-resident  debtor,  {ffaiuan  y.  TWpIm*,  1  Code  Rep.  a.  S.  154). 
As  the  object  of  these  proceedings  differs  entirely  from  the  object  of  an  action 
to  set  adde  an  aangnment  made  bv  the  debtor,  therefore  if,  pending  a  pro- 
ceeding under  this  section,  the  creaitor  institutes  an  action  to  set  aside  on 
assignment  made  by  the  debtor,  the  court  will  not  compel  him  to  elect  between 
his  action  and  the  proceeding  under  this  section  {Taiflor  v.  Ffnee,  15  How.  417). 

a.  Where,  on  a  Judgment  for  fOOO,  an  execution  was  returned  wholly  uruaU 
i^fledf  and  afterwards,  on  the  defendant's  motion,  the  Judgment  was  reduced 
and  the  Judgment  roll  and  execution  amended, — held  that  such  amendment 
did  not  render  it  necessary  to  issue  another  execution,  to  entitle  the  Judgment 
creditor  to  an  order  under  this  section  (Sluffter  y.  Smithy  Superior  C\  Feb. 
1868). 

b.  These  proceedines  can  be  taken  on  a  Judgment  against  a  married  woman 
.(Thomp9on  v.  SaiyeafU^  15  Abb.  452) ;  it  was  held  otherwise  prior  to  the  law 
of  1860  ( WaUanu  y.  Oarroa,  3  Hilton,  488). 

c  The  payment  of  the  amount  of  the  Judgment  without  Interest,  is  no 
answer  to  an  order  to  examine  the  debtor;  these  proceedings  maybe  taken  to 
collect  the  interest  {Jchtuon  y.  TuUU,  17  Abb.  815). 

d  These  proceedings  cannot  be  had  on  a  Justice's  Judgment  for  less  than 
$25.  (ButU  V.  Diekinttm,  20  How.  230 ;  12  Abb.  60 ;  VuUe  y.  WhiteJiettd,  2  Hil- 
ton, 596 ;  AnoTkf  82  Barb.  201,  overruling  CandM  v.  OnndeUhtimer^  8  Ahb, 
485). 

e.  Where  subsequent  to  obtaining  the  Judgment  the  judgment  debtor  has 
received  his  dischar^  in  insolvency,  the  Juogment  creditor  cannot  have  an 
order  under  this  section.  The  validity  of  the  discharge  can  be  tried  only  in 
an  action  (Smith  v.  i^uZ,  20  How.  97,  and  see  Rich  v.  SaUnoer,  11  Abb.  844; 
Stuart  v«  SaUnger,  14  Abb.  291,  and  see  Drener  v.  Shvfeldt,  7  How.  85). 

/  Whether  these  proceedings  can  be  instituted  on  a  judgment  obtained  on 
a  service  by  publication  ?    (Barker  v.  Johnson^  4  Abb.  485.) 

/.  To  entitle  the  Judgment  creditor  to  the  remedy  here  provided,  the  execu- 
tion must  issue  to  the  county  in  which  the  Judjgment  debtor  resided  at  the 
time  the  execution  issued  (tiingham  v.  Ditbrovi^  14  Abb.  251);  or  had  a  place  of 
business  (Belknap  v.  Batbrouek,  18  Abb.  418,  note) ;  it  need  not  be  his  principal 
place  of  business  (MeBieen  y.  Burffew^  15  Abb.  478 ;  25  How.  92). 

g.  Assignee  may  obtain  order. — An  assignee  of  a  Judgment  may  institute 
proceedings  under  this  section  (Lindsay  v.  oh^rman^  1  Code  Rep.  IST.  S.  25 ;  5 
How.  808 :  Hmiah  v.  KohUn,  1  Code  Rep.  N.  S.  232),  although  the  judgment 
was  not  assigned  to  him  until  after  the  execution  was  returned  unsatisfied  (Qrr'$ 
<vMg,  2  Abb.  457).  And  such  assignee  may  institute  proceedings  supplemen- 
tary to  the  execution,  in  the  name  of  the  party  to  the  action  (J&ty.  CZtusman, 
1  Code  Rep.  N.  8. 91 ;  8  Sand.  767). 

A  "Wlien  an  order  for  the  examination  of  the  Judgment  debtor  may  be 
appUed  for. — Before  the  execution  creditor  is  entitled  to  pursue  this  remedy, 
his  remedy  on  the  execution  should  be  really  exhausted.  Therefore,  if  it 
appear  that  the  execution  has  been  returned  unsatisfied  at  the  reqf/est  of  the 
execution  creditor,  and  not  by  the  sheriff  upon  his  official  responsibility,  the 
order  will  not  bejgranted,  or  if  granted  will  be  revoked  (Nagle  v.  Jame9^  7  Abb. 
234 ;  Pudney  v.  Griffith,  6  Abb.  211 ;  15  How.  410 ;  Spencer  v.  Cvyler,  9  Abb. 
88^;  17  How.  157 ;  Farquahnrmn  v.  KimbaU,  9  Abb.  885,  noi^.  If  however, 
the  sheriff  has  returned  the  execution  unsatisfied,  upon  his  official  responsi- 
bility, without  any  fhiud  or  collusion,  then,  although  the  period  of  time  allowed 
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for  the  ratam  has  not  yet  expired,  or  the  sheriff  had  notice  of  property  belong- 
mtt  to  the  defendant,  jet  the  order  may  be  granted  i&oors  y.  Kd^ey,  2  Paige, 
418 ;  Memnger  v.  Fm,  1  Code  Rep.  106  ;  SimpH'M  v.  i^:i^,  id.  107 ;  Engle  v. 
Bonneau,  2  Sand.  679 ;  8  Ckxie  Kep.  205 ;  Lwingston  v.  Ukateland,  5  How. 
896;  ICode  Rep.N.  8.53;  UUca  City  Bank  v.  5t/«?.  9  Abb.  885 ;  17  How. 
498 ;  Tyler  t.  WhUney,  12  Abb.  465 ;  Fenton  v.  Flagg,  24  How.  499).  The 
courts  now  hold  that  an  execution  may  be  returned  at  any  time  after  it  is  issued 
(Forbe»  v.  Walter,  25  How.  166 ;  25  N.  Y.  440.  and  see  in  note  to  §  142, 
CrediUn's  BUS) ;  and  that  it  is  immaterial  whether  the  return  was  at  the  cred- 
itor's request  or  not  The  courts  will  not  go  behind,  the  return  (except  on  a 
motion  to  set  aside  the  return  (Sperling  v.  &oyy  10  Abb.  426 ;  Tyler  v.  Whitney, 
12  Abb.  465).  The  order  cannot  be  made  until  after  the  execution  has  been 
actually  returned  unsatisfied  (Engle  v.  Banneau,  supra ;  and  SackeU  v.  Newton, 
10  How.  560).  Tet  where  the  Judgment  creditor  made  an  aflidavit  and  pro- 
cured an  order  under  this  section,  about  two  hours  before  the  return  of  nuUa 
bona  on  the  execution  was  actually  filed  in  the  clerk's  ofilce,  having  at  the 
time  reason  to  suppose  that  the  return  was  actually  filed, — held  that  the  frac- 
tion of  the  day  would  be  disregarded ;  and  the  order  was  held  to  be  yaUd. 
(J(mee  y.  Porter,  6  m1  286 ;  and  see  5  How.  200). 

b.  Where  an  execution  has  been  returned  unsatisfied  within  five  years  after 
the  entry  of  Judgment,  an  order  under  §  292  may  be  issued  after  the  expi- 
ration of  five  years  from  the  entry  of  the  Judgment  (Miller  y.  Baseman,  15 
How.  10).  The  case  of  Ourrie  y.  Nayee,  (1  Code  Rep.  N.  8. 198),  in  which  it 
was  hela  otherwise,  is  not  to  be  extended  beyond  the  peculiar  circumstances 
of  that  case.    (Id.) 

e.  The  return  of  an  execution  unsatisfied,  is  the  only  condition  imposed,  to 
entitle  a  ludgment  creditor  to  an  order  under  this  section.  The  right  is  unqual- 
ified, and  cannot  be  taken  away  by  lapse  of  time.  Nor  baye  the  court,  after 
one  execution  has  been  duly  returned  unsatisfied,  the  right  to  say  that  by  rea- 
son of  lapse  of  time,  tlie  creditor  must  issue  another  execution  and  wait  its 
return  before  he  can  haye  the  order  ^Owen  y.  Dupignae,  9  Abb.  184).  Thus, 
where  ten  years  interyened  the  return  of  the  execution  unsatisfied  and  the 
application  for  the  order,  held  that  the  application  must  be  granted.  (Id.) 
[In  17  How.  512,  the  dissenting  opinion  of  Judge  Brady  in  Owen  y.  Dupignae^ 
«s  published  as  the  opinion  of  Uie  court. — Ed.] 

d.  The  relief  provided  by  the  second  part  of  this  section,  may  be  had  before 
the  return  of  the  execution ;  and  if,  after  the  execution  has  been  issued,  and 
before  it  is  returned,  the  creditor  can  prove  to  the  satisfaction  of  the  Judge 
that  the  debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by  the 
debtor  that  it  cannot  be  clearly  identifi^  and  with  ordinary  diligence  reached 
by  execution,  the  creditor  may  have  the  same  order  upon  which  the  same  pro* 
ceedings  may  be  liad  as  are  given  on  the  return  of  the  execution.  But  where  it 
appears  that  a  defendant  in  an  execution  not  returned,  is  in  possession  and 
occupation  of  a  farm  of  land,  with  stock  and  fanning  implements  thereon, 
whidi  be  claims  belong  to  his  wife,  the  creditor  has  no  authority  to  institute 
these  summary  proceedings  (Saekett  v.  NefcUm,  10  How.  560). 

e.  Who  may  make  the  osder. — On  a  Judgment  in  the  supreme  court  any 
Justice  may  make  the  order,  without  regara  to  his  residence  or  location,  but 
the  debtor  must  be  directed  to  appear  in  the  county  of  his  residence  or  place 
of  business  (BingJiain  v.  Diabrow,  14  Abb.  251).  The  order  to  examine  the 
debtor  may  be  inade  at  chambers  (Hvltater  .v  Wilee,  Hid.  446) ;  and  the  wai^ 
rant  to  arrest  the  debtor  (part  4)  may  be  made  by  a  Judge  at  chambers,  residing 
in  the  same  Judicial  district,  although  not  in  the  same  county,  as  the  debtor 
{WUeon  T.  Andrewe,  9  id,  89).  As  a  matter  of  expediency,  however,  this  power 
should  not  be  exercised  in  a  case  where  the  ludgment  debtor  resides  in  a  dis- 
tant coonty,  unless  io  prevent  a  &ilure  of  Justice.  (Id.)  The  court  cannot 
make  an  order  in  these  proceedings  (Miller  v.  Boonan,  15  How.  10 ;  Billing  y. 
Vemdenbwrg,  17  id.  80).  Entitlinff  the  order  at  special  term,  if  it  is  in  fact  made 
by  a  Judge  in  an  interval  of  a  triiu  at  special  term  does  not  make  the  order  toid 
{Jbrmer  v.  Van  BM,  15  How.  19). 
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a.  The  dty  Judge  of  Brooklyn  has  not  Jurisdiction  of  sapplementaiypro- 
ceedinffs,  on  execution  out  of  supreme  court  (Cushtnan  y.  j6hn$ony  18  How. 
486).  %ut  the  recorder  of  Troy  may  make  the  order  (Hammer  y.  Jame$,  17 
N.Y.816).  -w  f 

b.  Where  judgment  had  heen  obtfdned  in  a  Justice's  court,  and  a  transcript 
filed  with  the  clerk  of  Albany  county,  and  execution  thereon  returned  un- 
satisfied, held  that  a  Judge  of  the  supreme  court  had  no  power  to  issue  an  or- 
der for  the  examination  of  the  judgment  debtor  under  this  section  (StraiaM 
y.  Foao,  1  Code  Rep.  K.  S.  79,  n.) ;  and  the  same  was  held  where  the  Judg- 
ment was  rendered  in  a  county  court  (Elake  y.  Loey^  0  How.  108). 

e.  Where  the  Judge,  at  chambers,  at  Saratoga  Spruigs,  made  an  order  for 
the  examination  of  the  Judgment  debtor  who  resided  in  the  county  of  Essex 
(and  where  the  execution  luul  been  issued),  under  §  292  of  the  code,  and  an 
order  forbidding  a  transfer,  or  other  disposition  of  his  property  not  exempt 
fVom  execution  under  §  398,  also  Issued  a  warrant  under  Uie  8a  sub.  of  S  293, 
and  the  orders  and  warrant  were  served,  and  the  defendant  broufipht  before  a 
Judge, — ^held  that  although  the  order  under  §  393  for  the  examinauon  of  the  de- 
fendant was  irregular  and  was  therefore  set  aside,  yet  that  did  not  affect  the 
order  forbidding  the  transfer  of  property ;  that  still  remained  in  force;  nor  did  it 
affect  the  warrant.  And  the  Judge  had  a  risht  to  appoint  a  referee  who  might 
reside  out  of  the  county  of  the  Judgment  debtor  (|§  295,  800).  Also  a  receiver 
might  be  appointed  based  upon  the  &cts  disclosed  on  the  examination  of  the 
debtor  brought  up  on  the  warrant    (lb.) 

d,  Raquiaitaa  of  affidavit  to  obtain  order. — Supplementary  proceedings 
cannot  be  maintained  on  an  afflidavit  which  does  not  truly  describe  the 
Jadgment  (KennMlvy.  Weed,  10  Abb.  831  Where  the  affidavit  stated  a  Judg- 
ment against  Ira  Weed  and  Mary  Weea,  and  the  transcript  docketed  was  as 
of  a  Juugment  against  Ira  Weed  and  ifrt.  Weed  held  that  supplementary 

Sroceedings  founded  upon  such  docketed  Judgment,  must  be  dismissed.  {Id.) 
uch  an  objection  goes  to  the  Jurisdiction  of  the  judge  granting  the  order, 
and  cannot  be  cured  by  amendment  nor  waived  by  the  parties,  but  is  available 
at  any  stage  of  the  proceedings,  (/d)  The  defendants  will  not  be  punished 
for  contempt  for  disobeying  an  order  rounded  on  such  an  erroneous  affidavit 
(Id.) 

e.  It  is  not  necessary  to  state  in  the  affidavit  that  the  defendant  has  prop- 
erty {Hatch  V.  Wej^urriy  8  How.  165).  The  affidavit  should  describe  the  exe- 
cution returned  unsatisfied,  as  an  execution  ^* against  property'*  (JHe Arthur  y. 
Lamburg,  1  Code  Rep.  N.  S.,  311 :  and  see  The  Beople  v.  Hulbert,  1  Code  Rep 
N.  S.  75 ;  5  How.  446 ;  to  the  contrary  are  not  followed). 

/.  Where  the  Judgment  was  recovered  in  a  Justice^s  court  it  should  appear 
on  the  face  of  the  proceedings  that  the  judgment  is  for  twenty-five  dollars 
exclusive  of  costs :  but  where  the  affidavit  swted  the  recovery  of  two  Judg- 
ments, one  in  a  district  court  for  |d8  13,  and  the  other  in  the  marine  court  for 
foil  56,  but  did  not  state  in  terms  that  either  Judgment  was  for  $25  exclusive 
of  costs,  on  objection  taken  for  this  reason,  the  court  held  it  sufficiently 
app^ured  that  eacli  Judgment  was  for  $35  exclusive  of  costs  because  in  the 
district  court  the  costs  could  not  exceed  $5,  and  in  the  marine  court  no  costs 
are  allowed  unless  upon  a  recovery  of  $50  (WhiUoek's  Case,  1  Abb.  330). 

g.  Where  the  assignee  of  a  Judgment  makes  an  affidavit  to  obtain  an  order 
under  this  section,  it  should  api)ear  on  the  face  of  the  affidavit  by  what  right 
he  moves  in  the  matter ;  and  if  it  does  not,  and  an  order  be  obtained  on  it,  the 
order  will  be  irregular  (Idndtap  v.  Sherman,  1  Code  Rep.  N.  S.  35 ;  6  How.  308 ; 
Hough  V.  KohUn,  1  Code  Rep.  N.  S.  333 ;  Frederick  y.  Decker,  18  How.  96). 

A.  Where  the  judgment  on  which  proceedings  are  had,  is  one  rendered  in  a 
Justlce^s  court,  the  amdavit  on  which  the  proceedings  are  founded  need  not 
allege  that  the  justice  by  whom  the  Judgment  was  rendered  had  Jurisdiction. 
It  is  sufficient  If  it  shows  the  facts  conferring  Jurisdiction,  and  that  the  Judg* 
ment  was  correctlv  given  (Conway  v.  Hitchine,  9  Barb.  878) 
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a.  The  affidavit  of  the  Judement  creditor  is  sufficient  prorf  of  ihe  return  of 
the  execution  unsatisfied,    (io.) 

b.  The  order-*l!1i0  person,  place  and  time  before  and  at  "^hich  the 
debtor  may  be  required  to  appear. — The  order  should  require  the  Judgment 
debtor  to  appear  before  muhjudgey  i. «.,  the  judge  making  the  order  {Bateh  y. 
WafburUj  8  How.  165) :  or  a  referee  topolnted  m  the  order  (Hid9(»Der  y.  WUea, 
11  How.  446;  see  §  800). 

c  Where  the  defendant  was  required  to  appear  in  the  first  judicial  district 
before  a  iustice,  naming  him,  or  one  of  the  other  JuiUces  cf  the  mid  9upreme 
00t/W,  and  he  appeared  before  the  justice  first  named  on  the  return  day  and 
made  no  objection  to  the  regularity  of  the  order,  and  the  proceeding  was 
referred, — held,  that  assuming  the  clause,  "  or  one  of  the  other  justices^  &c., 
rendered  the  order  irregular,  yet  such  irregularity  had  been  waiyed  {DresMf 
y.  Van  POi,  15  How.  19 ;  VibuH  y.  Frott,  3  Abb.  120 ;  5  Duer,  672 ;  Ammidof* 
y.  Woleott,  15  Abb  814). 

d  The  place  at  whicii  the  debtor  is  required  to  appear  must  be  within  the 
county  **  to  which  the  execution  issued ;"  he  cannot  be  compelled  to  appear 
in  any  other  county  (Bersenheim  y.  Hooper^  1  Duer  694 ;  Wibon  y.  Andrew*^  9 
How.  89 ;  see  Bingham  y.  Ditbrow,  14  Abb.  251).  And  the  execution  must 
unless  the  debtor  is  a  non-resident  issue  to  the  county  in  which  he  resides  or 
has  a  place  of  business. 

e.  A  weigher  in  the  New  York  City  Custom  House  has  not  as  such  a  place 
of  business  in  the  City  of  New  York  {Belknap  y.  Barifranch,  18  Abb.  418  note). 
And  cannot  be  ordered  to  appear  in  the  City  of  New  York. 

/.  The  order  must  not  be  returnable  on  a  Sunday.  An  order  so  returna- 
ble would  be  a  nullity,  and  may  be  disregarded  (Arctic  ln$.  Oo.f  y.  Hiekf^  T 
Abb.  204 ;  Ocvld  y.  JSpemer,  5  Paige,  541). 

g.  When  the  proof  will  warrant  it,  the  order  may  combine  the  purposes  to- 
be  attained,  by  sections  292, 294  and  296  (Hulsawr  y.  WHm,  11  How.  446). 

h,  Etevioe  of  the  order.— There  is  no  proyision  as  to  the  time  and  man- 
ner of  serying  the  order.  Personal  senrice  is  sufllcient  [The  JPeople  y.  Btdbert, 
1  Code  R  N.  8. 79 ;  5  How.  446).  It  is  not  necessary,  although  proper,  to  serye^ 
a  copy  of  the  affldayit  on  which  tiie  order  is  made  (Cheen  y.  Buuardy  8  How. 
816 ;  see,  howeyer,  Arctic  ln»,  Co,  y.  Mickt,  7  Abb.  204 ;  UHea  City  Bank  y.. 
Bud,  9  Abb.  885 ;  17  Haw.  428 ;  Fhrquahason  y.  Kimball,  9  Abb  885  wfte  ;  18- 
How.  88).  The  original  should  be  exhibited  to  the  party  seryed.  An  irregu- 
larity in  the  seryice  would  be  waiyed  by  an  appearance  and  submitting  to  an 
examination  without  objection.  {Id)  Bembte,  a  party  attending  as  a  witness 
is  not  on  that  account  exempt  ttom.  seryice  of  this  order  {Paige  y.  BandaU,  6 
CaL  82).  Perhaps  what  is  said,  ante,  p.  166  e,  as  to  the  seryice  of  a  summons^ 
may  apply  to  the  seryice  of  this  order. 

i.  Where  the  debtor  after  being  duly  senred  with  the  order  moyed  to  ya- 
i^te  it,  and  on  such  motion  an  oraer  was  made  denying  the  motion  and  or- 
dering the  debtor  to  appear  and  be  examined  on  a  day  named  in  such  last 
mentioned  order,  it  was  held  that  said  last  mentioned  order  need  not  be 
seryed  personally  {Johnvm  y.  TutUe,  17  Abb.  815). 

j.  Proof  of  set  vice  of  order. — The  sherifTs  certificate  is  not  proof  of  ser- 
yice of  an  order  in  supplementary  proceedings  (ZTJiifti  City  Bank  y.  Bttet^  9 
Abb  886 ;  17  How.  498). 

k.  An  appearance  merely  to  ask  an  a^oumment,  is  a  waiyer  of  all  objec- 
Uon  to  the  proof  of  seryice.  (Id) 

I  Objecting  to  order. — A  party  on  whom  the  order  is  senred  is  not  Justi- 
fied in  disobeying  it  because  it  is  erroneous  or  irregular.  He  must  appear 
and  make  hts  objection  (Arctic  Im,  Co.  y.  Mcka,  7  Abb.  204].  What  is  said, 
ante,  p.  899,  g,  may  &PPly*  The  order  may  be  yacated  or  moaified  ex  parte  by 
the  judge  who  made  it  (§  824) ;  and  if  he  refuse,  the  party  may  appeal  (Blake 
y.  Juocy,  6  How  108) ;  or  a  motion  on  notice  may  be  made  to  modify  or  set 
aside  the  order  {Lindxty  y.  Sherman,  5  How.  308  :*1  Code  Rep.  N.  S.  25 ;  Con- 
way y.  BXtehiM,  9  Barb.  878 ;  Bank  of  Oenesee  y.  Spencer,  15  How.  14 ;  Courioi* 
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T.  Earrittm,  1  Hilton,  109)i  BemtiU^  tbe  motkm  most  be  to  «  Judge,  It  cannot 
be  made  at  general  term  (Conway  y.  BUehins^  9  Bartx  878).  And  of  coune  at 
the  retain  of  the  order  the  ot^ectHMis  to  it  may  be  nmd.  If  these  objec- 
tions are  allowed,  the  order  may  be  Tacated  Uhuriaii  ▼.  zbrriiim,  8  Abb.  M). 
If  the  objections  are  OTermled,  mmble  the  dd>tor  may  appeal  to  the  general 
term(am«My  ▼.  BUekim,  9  Baib.  878;  QNeUy.  ifortf^l  E.D.  Smith,  404). 
If  the  objections  are  allowed  and  the  proceeding  dismissed,  the  creeditor  may 
appeal  (Id.)  Bmnhle^  an  appeal  bjr  the  debtor  does  not  stay  the  proceedings 
on  the  order  nor  justify  his  refusing  to  be  examined  (SUt^fUr  t.  SmUK^  Su- 
perior Gonrt,  Feb.  1868). 

OL  The  validity  of  the  judgment  cannot  be  inqniied  into  in  a  proceeding 
under  this  chapter  (aNeU  y.  Martin,  1  £.  D.  Smith,  405 ;  Smundgn  ▼.  AiS/i 
AbhL  418;  Oowioi»  t.  Barriun,  1  Hilton,  108) ;  or  execution  (Sandfindy,  8ii^ 
'dcur,  8  Pftige,  878)l  But  on  a  proper  esse  being  presented,  the  proceedings 
may  be  stayed  to  enable  the  debtor  to  apply  to  set  aside  the  judgment  or 
execution.  (JtL) 

b.  lUliBot  of  order  as  a  lien^— ^SsinMs,  the  obtaining  an  order  nnder  this  sec- 
tion does  not  create  a  lien  on  the  equitable  assets  of  the  debtor,  and  that  slier 
the  order  obtidnei'  another  creditor  commencing  a  suit  in  the  nature  of  a 
creditor's  bill  to  reach  such  assets,  would  haye  a  priority  to  the  creditor  who 
obtained  the  order  (Van'hees  y.  Seymour,  26  Barb.  569 ;  see,  howeyer,  JP&rior  y. 
WiOiavu,  1  Code  Rep.  N.  a  145;  5  How.  441;  Oongorr.  8and§,  19  How.  8). 
If  a  creditor  haying  resorted  to  this  prooeedinff  abandons  it  and  commences 
an  action  in  the  nature  of  a  creditor's  bill,  the  lien  acquired  by  such  action 
does  not  relate  to  the  supplementary  proceeding  (fidmoHdom  y.  MeLoud.  16 
N.  Y.548;  see  25  Barb.  662). 

e.  Proceedinga  on  retam  of  order.  A4joanim«atB. — ^Where  on  the  r&* 
turn  of  the  order  the  judge  is  not  present,  it  is  the  duty  of  the  judgment 
debtor  to  w^t  a  reasonable  time  for  his  arrival  (BeynoUU  y.  McBlhane.  20  How. 
454). 

d.  Where  the  referee  was  absent  at  the  time  appointed  for  the  judgment 
debtor  to  appear  before  him,  mmNe,  the  referee  might  have  appointed  another 
time  for  the  hearing,  or  the  judge  who  appointed  the  referee  might  haye  re- 
voked the  appointment  and  sppointed  another  referee  (AUm  v.  Erring,  26 
How.  57;  see  Aiamm  v.  Lee,  28  How.  466)b 

6.  Where  the  examination  is  before  a  referee,  an  acQoumment  of  the  pro- 
ceedings before  the  referee  should  not  be  made  liy  a  judge,  iMit  by  the  referee 
(Maeon  v.  Lee,  28  How.  466 ;  and  see  Atten  v.  Siarrinff,  20  How.  57). 


f.  Where  the  proceedings  are  before  a  coimty  judge,  he  has  no  power  to 
adjourn  the  examination  except  by  consent  (lie  Iwme  v.  ffuibert,  1  Code 
Hep.  K.  S.  75 ;  5  How.  446). 

g.  Unless  the  proceedings  are  reffularlv  continued  fhnn  day  to  day,  juris- 
diction is  lost  of  them,  but  the  error  Is  waived  and  jurisdiction  restored  by  the 
subsequent  appearance  of  the  judgment  debtor  without  objection  (Ammidon 
v.  WolcoU,  15  Abb.  814). 

A.  Where  the  proceedings  are  before  a  referee  and  the  examination  is  dosed, 
it  cannot  be  opened  except  by  order  of  a  judge  (Orr^i  eaee,  2  Abb.  45*3^. 

i,  Xbmminatlon  upon  order. — Upon  an  examination  under  this  section,  a 
general  denial  of  any  property  except  his  necessaiy  wearing  apparel,  is  not 
sufficient ;  the  debtor  must  give  a  particular  account  and  value  of  such  wear- 
ing apparel,  for  the  court  to  Judge  whether  it  is  within  the  exemption  (BrmDn 
V.  Morgan,  8  Edw.  Ch.  R  278). 

J,  The  object  of  the  examination  of  the  ludgment  debtor,  in  proceedings 
under  this  section,  the  kind  of  questions  which  may  be  put  to  him,  and  the 
manner  in  which  be  may  answer,  were  considered  m  Leroy  v.  Halsey,  1  Code 
Rep.  N.  8.  275 ;  1  Duer,  589 ;  San^ord  v.  Carr,  2  Abb.  464.  In  the  former  case 
the  debtor  was  asked,  "  Are  you  a  housekeeper  T*  to  which  he  answered, "  My 
wife  has  a  lease  of  the  premises  on  which  I  reside,  and  owns  the  fVimiture,  and 
I  re^de  with  her— she  having  a  separate  estate."    The  answer  was  objected 
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to;  but  the  judg^o  held  the  defendant  was  not  boond  to  answer  y«9  or  no^  but 
might  explain  his  position. 

<k  The  debtor  cannot  be  required  to  answer  any  qnestlons  which  do  not 
tend  to  show  whether  he  is  possessed  of,  or  entitled  to  any  property  which 
might  be  ordered  to  be  applied  towards  satisfaction  of  the  Judgment  (HutU  y. 
Enoch,  6  Abb.  212). 

b.  Where  the  question  to  the  debtor  was  as  to  the  amount  of  incumbrances 
on  his  property  at  a  certain  date,  some  six  months  previous  to  the  examina- 
tion ;  lus  answer  was  that  he  was  unable  to  give  the  information — ^held  that 
admitting  the  question  was  proper,  the  answer  would  not  be  deemed  evasive 
(Wicker  v.  Dresser,  14  How.  465). 

0.  The  wife  of  the  debtor  cannot  be  examined  as  a  witness  for  the  purpose 
of  discovering  his  propertj  {Copous  r.  Kauffman,  8  Pai^,  588;  Andrews  v. 
Nelson,  7  Abb.  3,  note) ;  the  contrary  was  held  by  Clerk,  J.,  Loekioood  v.  Wor- 
sua,  15  Abb.  4d0,  note, 

d  It  is  at  the  creditor's  option  whether  or  not  he  will  examine  the  debtor 
(WMer  Ys  Hobie,  18  How.  888 ;  12  How.  88). 

e.  A  witness  examined  as  to  the  property  of  the  debtor,  cannot  stop  the 
examination  by  stating  that  he  owns  the  property  iSan^ford  v.  Ca/rr,  2  Abb. 
462). 

/.  Where  it  appears  that  the  debtor  has  sold  portions  of  property  at  its  ftdl 
Yfdue,  an  inquiiy  as  to  the  name  of  the  purchaser  is  immaterial,  otherwise 
where  the  property  is  sold  for  less  than  its  value,  with  a  proviso  for  repurchase 
(  WiOiams  v.  Carr^  2  Hilton^  488). 

g,  "  The  Judgment  creditor  may  be  examined  in  the  same  manner  as  a  wit- 
ness/* and  has  Uie  right  to  be  examined  by  his  own  counsel  {Le  Boy  v.  Ualsey, 

I  Duer,  580 ;  1  Code  Rep.  N.  S.  275). 

/i.  As  the  examination  is  taken  orally,  great  liberality  should  be  allowed  in 
correcting  mistakes ;  which  should  be  done  by  supplemental  statements,  leav- 
ing  the  ongbial  unaltered  (Coming  v.  Tooker,  5  How.  16). 

i.  A  person  not  a  party  to  the  proceedinjzs,  upon  examination,  should 
not  be  allowed  to  app^  by  counsel  (Ih.  y  see  g  295 ;  and  2  Abb.  468). 

/  A  commlsion  cannot  issue  to  take  the  deposition  of  a  witness  out  of  the 
State,  to  be  used  in  a  proceeding  under  this  section  (Oraham  v.  CM&um,  14 
How.  52). 

k.  Prooeedlngay  how  disoontlnaed. — The  proceeding  may  be  termmated  as 
absolutely  by  the  creditor's  abandonment  of  it,  as  by  an  order  of  the  ludge 
before  whom  it  is  pending  (Squire  y.  Toung,  1  Bosw.  690\  ^  The  creditor  aesigrf 
edly  omitting  to  attend  on  any  day  to  which  the  proceeaings  stand  adjourned, 
will  be  deemed  an  abandonment    (Id.) 

I  An  appeal  from  a  Judgment  with  the  reouisite  security  to  effect  a  stay  of 
proceedings,  perfected  after  proceedings  supplementary  to  the  execution  have 
been  instituted,  suspends  such  proceeding  but  does  not  authorize  a  dismissal 
of  them.  Tlie  creditor  is  entitled  to  his  hen  obtained  thereby,  its  enforcement 
only  is  delayed  (Cotodreyy.  Carpenter,  17  Abb.  107). 

m.  The  presumption  of  the  payment  of  a  Judgment  after  a  lapse  of  twenty 
years,  does  not  operate  to  abate  supplementary  proceedings  commenced  before 
the  expiration  of  twenty  years  from  the  entry  of  ihe  Judgment  (Driggs  v.  TFt^ 
Utms,  15  Abb.  477 ;  and  see  Van  Tassel  v.  Van  lassel,  81  Barb.  489). 

n.  Supplementary  proceedings  pending  before  a  county  Judge  do  not  abate 
upon  the  expiration  of  his  term  of  office  and  may  be  contmued  before  his  suc- 
cessor in  office  (Holstein  v.  Rice,  15  Abb.  807 ;  24  How.  135). 

0,  Appeal — No  appeal  lies  from  an  order  made  by  a  countv  Judge  in  a  pro- 
ceeding under  this  section  (§  292),  in  an  action  originating  In  a  Justice's  or 
county  court  It  is  only  in  actions  in  the  Supreme  Court,  where  i>roceeding8 
are  had  before  the  county  Judge,  that  an  appeal  is  authorized  (Smith  v.  Hart^ 

II  How.  208). 

p.  An  appeal  from  an  order  in  supplementid  proceedings  can  be  heard  only 
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at  the  general  tenn  in  the  district  in  which  the  Judgment-roll  is  filed  {Maliorv 
y.  OtUSjc,  15  Abb.  d07  note ;  Ghmld  t.  Tmranee,  19  How.  560). 

a.  Second  ocder— -A  seocMid  order  will  be  granted  as  parte.  The  affldavit 
should  mention  the  first  order,  and  allege  the  reason  for  requiring  a  sec- 
ond examination  (OoodaU  y.  JDemarest^  2  Hilton,  534 :  see  On^e  com,  8  Abb. 
457). 

§  293.  [248.]  (AniM  1849.)  JExiating  9uita.  Any  debtor 
may  pay  execution  againet  hie  creditor. 

After  the  issuing  of  execution  against  property,  anj  person 
indebted  to  the  jndginent  debtor,  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  necessary 
to  satisfy  the  execution ;  and  the  sheriff's  receipt  shall  be  a 
sufficient  discharge  for  the  amount  so  paid. 

5.  This  aeotlon  la  permiaaiTa  maraly.—Where  it  appeared  that  the  action  was 
to  recoyer  damages  for  the  conversion  of  bank  bills^  that  after  tbR  trial  and  yer- 
dict  for  the  plaintiff,  but  before  jud^ent,  the  plaintiff  assigned  his  right  to  the 
Jud^ent  to  his  attorney  in  the  action ;  thb  Juagment  was  perfected  August  10, 
1849 ;  and  on  the  next  day  the  defendant,  without  any  notice  of  the  assign- 
ment, paid  the  amount  of  the  Judgment  against  'him  to  the  sheriff  of  Steu- 
ben county,  on  two  executions  on  Judgments  against  the  plaintiff,  and  then 
In  the  hands  of  the  said  sheriff  for  cofiection.  An  execution  subsequently 
issued  on  the  Judment,  and  a  motion  to  set  that  executicm  aside  was  de- 
nied, and  the  oraer  denying  the  motion  aflOrmed  on  appeal  JiioMyum  y. 
Weeks,  1  Code  Rep.  N.  S.  811 ;  and  see  Lytnany,  (kvrtwrijgk.Z'L  D.  Smith, 
117;  RichardMi  y.  Aingwnih,  20  How.  521). 

c.  On  a  motion  to  set  aside  an  execution,  or  for  a  perpetual  stay  thereof 
it  appeared  that  on  the  5th  October,  1848,  the  plaintiff  obtained  a  yerdict, 
in  an  action  for  trespass,  for  $60,  and  on  the  same  day  made  an  assignment  of, 
his  interest  under  the  yerdict  to  his  attorney  (Lake).  On  the  17th  of  October 
1848,  the  Judgment  was  perfected,  and  on  the  17th  of  Noyember,  an  execution 
against  the  defendant's  goods,  directed  to  the  sheriff  of  Herkimer  county,  en- 
dorsed to  leyy  |108  67.  It  appeared  that,  prior  to  and  on  the  5th  and  on  the 
7th  of  October,  1848,  the  sheriff  of  Herkimer  had  in  his  hands  an  execution 
against  the  goods  of  the  plaintiff,  issued  at  the  suit  of  one  Adams,  and  en- 
dorsed to  leyy  |224  83.  It  also  appeared  that  the  defendant,  on  the  7th  of 
October,  1848,  paid  to  the  sheriff  of  Herkimer  $60  for  the  amount  of  the  yer- 
dict, and  $30,  the  estimated  amount  of  costs,  and  took  his  receipt  for  the  same, 
to  be  applied  in  part  satisfaction  of  the  execution  issued  by  Adams.  After 
the  17th  of  October,  and  before  the  17th  of  Noyember,  1848,  the  defendant 
tendered  to  the  plaintiff's  attorney  $18  67,  in  discharge  of  the  Judgment, 
which  he  refused  to  receiye.  This  sum  of  $18  67  was  the  difference  between 
tlie  amount  of  the  Judgment  and  the  amount  paid  to  the  sheriff.  Lake  denied 
any  knowledge  of  Adams'  execution  at  the  time  he  took  the  assignment  of  the 
yerdict.  Enough  also  appeared  to  charge  the  defendant  with  notice  of  the 
assignment  to  Lake,  before  he  made  the  pa3rment  to  the  sheriff.  Upon  this 
state  of  facts  it  was  held  that  nothing  was  disclosed  which  entitled  the  de- 
fendant to  be  relieved  from  the  execution  {OouiUryman  t.  Bcyer^  8  How.  886 ; 
2  Code  Rep.  4). 

d.  The  amount  of  a  yerdict  rendered  in  an  action  of  assault  and  battery, 
cannot  be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovered 
the  yerdict  under  this  section.  A  yerdict  in  tort  must  be  consummated  by 
Judgment  before  it  can  be  treated  as  an  indebtedness  (Datenport  y.  Ludlow^  8 
Code  Rep.  66).  Thus,  where  in  an  action  for  an  assault  and  battery  the  plain- 
tiff had  a  yerdict  for  $80,  on  April  18, 1850,  and  Judgment  was  perfected  on 
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the  36th  of  April  for  the  amoant  of  the  yenUct,  and  |S0  costs,  the  defendant, 
before  the  Judgment  was  perfected,  and  on  the  23d  of  April,  paid  to  the  sheriff 
$60  on  an  execution  in  his  hands  against  the  plaintiff,  in  &Yor  of  one  Herrick. 
The  plaintiff  afterwards  assigned  the  Judgment  to  his  attbmeys  in  the  action, 
and  Uiey  issued  execution  on  the  Judgment  A  motion  to  set  aside  such  exe- 
cution, on  the  ground  that  the  judgment  had  been  satisfied,  was  denied  with 
costs.    {M) 

<L  After  Judgment,  a  recoyery  in  an  action  for  a  tort  becomes  a  d^t,  and 
the  amount  may  be  pdd  to  the  sheriff  by  any  person  indebted  to  the  Judgment 
debtor,  and  a  claim  for  the  recoyery  of  the  proceeds  of  exempt  property, 
wrongfully  seized  and  sold  upon  execution,  is  conyerted  into  a  debt,  by  the 
recoyery  of  a  Judgment  for  its  yalue :  as  such  it  is  not  exempt  fix>m  execution 
{MaXUyry  y.  Nortm,  31  Barb.  434). 

h,  A  payment  under  this  section  is  not  a  payment  to  the  creditor.  It  can 
only  be  regarded  as  money  paid  to  the  use  of  the  Judgment  debtor  {Oaikins  y. 
Packer f  31  Barb.  383) ;  and  may  be  set  up  as  a  counterclaim,  as  money  paid 
to  his  use.    (Id.) 

e.  Where  a  person  indebted  to  a  Judgment  debtor  pays  the  amount  of  his 
debt  to  a  sheriff  holding  an  execution  against  the  Judgment  debtor,  and  takes 
the  sheriff's  receipt  as  authorized  by  §  398  of  the  code,  if  an  action  is  after- 
wards brought  against  him  to  recoyer  the  amount  so  paid,  and  he  sets  up  such 
payment  as  a  defence,  be  is  bound  to  proye  the  Judgment  on  which  the  execu- 
tion issued  to  the  sheriff  to  whom  he  paid  the  money ;  and  it  will  not  be  suffi- 
cient for  him  to  produce  a  certified  copy  of  the  transcript  of  a  Justice's  judg;ment 
filed  in  the  clerk  s  office  of  a  different  county  firom  that  in  which  the  judgment 
was  docketed  (Handly  y.  Oi^ens^  16  Barb.  601). 

§  294.  [249.J  (Ara'd  1849,  1863.)  Editing  suits.  JExanir 
motion  of  debtors,  of  judgment  debtor,  or  of  those  ha/oing  pro* 
p&rty  belonging  to  him.    Joint  debtors. 

After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment,  and  upon  an  affidavit  that  anj  persou  or 
coporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  ten  dollars,  the  judge 
may  by  an  order  reqnire  such  person  or  corporation,  or  any  offi- 
cer or  member  thereof,  to  appear  at  a  specified  time  and  place 
and  answer  concerning  the  same.  The  judge  may  also,  in  his 
discretion,  require  notice  of  such  proceeding  to  be  given  to  any 
party  to  the  action,  in  such  manner  as  may  seem  to  him  proper. 

The  proceedings  mentioned  in  this  section,  and  in  section 
two  hundred  and  ninety-two,  may  be  taken  upon  the  return  of 
an  execution  unsatisfied,  issued  upon  a  judgment  recovered  in 
an  action  against  joint  debtors,  in  which  some  of  the  defend- 
ants have  not  been  served  with  the  summons  by  which  said 
action  was  commenced,  so  far  as  relates  to  the  joint  property 
of  such  debtors ;  and  all  actions  by  creditors,  to  obtain  satisfac- 
tion of  judgments  out  of  the  property  of  joint  debtors,  are 
maintainable  in  the  like  manner  and  to  the  like  effect    These 
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provisions  shall  apply  to  all  proceedings  and  actions  now  pend- 
ing, and  not  actually  teriiiinated  by  any  final  judgment  or 
decree. 

a.  Ordar  to  wramlnfi  debtor  to  judgment  debtor. — To  warrant  the  issuing 
of  an  order  for  the  examination  of  a  party  alleged  to  have  in  his  poflsession 
property  of  a  Judgment  debtor,  it  is  not  necessary  that  the  execution  should 
issue  to  the  county  where  such  debtor  resides  (jPeopie  y.  Norton^  4  Sand.  640). 
It  suffices  that  the  execution  is  to  the  county  where  the  property  is  expected 
to  be  found,  and  where  the  person  resides  who  is  charged  with  having  it  in 
his  possession,    (lb,) 

b.  Where  an  execution  was  Issued  to  the  county  of  Queens,  where  the  Judg- 
ment debtor  resided,  and  returned  unsatisfied,  held  that  a  Judge  of  the  supreme 
court,  in  the  city  of  l^ew  York,  had  lurisdiction  to  make  an  order  compelling 
a  debtor  to  the  judgment  debtor,  residing  in  the  city  of  New  York,  on  exam- 
ination, to  apply  the  property  of  the  ju^ment  debtor  in  his  hand,  or  make 
payment  of  the  debt  to  the  judgment  creditor,  upon  his  judgment  (Fbater  y. 
I^nnce,  18  How.  258 ;  8  Abb.  407). 

c.  Persons  holding  property  supposed  to  belong  to  the  judgment  debtor  may 
be  examUied  as  to  the  manner  in  which  they  acquired  said  property  (Clapp 
T.  Lathrap,  28  How.  423). 

d.  An  order  staying  the  proceedings  of  the  judgment  creditor  on  an  execu- 
tion issued  by  him,  does  not  prohibit  him  from  instituting  proceedings  under 
this  section  (Lowber  y.  The  Maywr  <fex,  5  Abb.  268). 

€.  In  an  order  under  this  section  the  Judge  may  enjoin  the  person  to  whom 
the  order  is  directed  from  disposing  of  the  property  until  ftirther  order  {Seeiey 
v.  Garmon,  10  Abb.  460). 

/.  "  The  order  proyided  for  by  section  294  is  a  proceeding  in  aid  of  the 
principal  proceeding  (».  «.  a  proceeding  under  section  292),  and  must  be  had  in 
connection  with  it,  and  cannot  be  resorted  to  independently  of  any  proceeding 
against  such  Judgment  debtor  "  (Eindt  y.  Canandaifftia  R  &  Cfo,^  lOHow.  4^ ; 
mencood  J.  Buffalo  df  N.  T.  CityKR.  G>.,  12  «.,  187 ;  Lwdy.Ftn^in  Abb. 
400,  note).  We  belieye,  howeyer,  that  the  practice  is,  at  least  in  the  first  dis- 
trict, to  allow  a  proceeding  under  section  S^4,  independently  of  and  without 
any  resort  to  a  prooeedinfl^  under  section  292.  Whether  or  not  notice  shall  be 
giyen  to  the  judgment  debtor  is  in  the  discretion  of  the  Judge  making  the 
order  ( Ward  y.  Beebe,  17  Abb.  1 ;  15  Abb.  878 ;  Sedey  y.  Oarriaon,  10  Abb.  460), 
he  should  haye  notice  (Oib»n  y.  Haggerty,  15  Abb.  406 ;  23  How.  260). 

g,  A  stranger  to  the  action,  who  has  a  lien  on  the  fhnd  sought  to  be  reached 
by  the  supplementary  proceeding,  is  not  entitled  to  be  made  a  party  to  the  pro- 
ceeding nor  to  haye  notice  of  its  progress  (OonUng  y.  QlmmUe  WooOen  Co.,  14 
Abb.  SSO). 

A.  The  title  of  an  assignee  of  a  Judgment  debtor's  property  cannot  be  af- 
fected by  an  order  under  this  section,  made  without  notice  to  him  {Qib%on  y. 
Haggerty,  15  Abb.  406;  23  How.  260). 

tL  **  The  reasons  assigned  by  the  court  why  proceeding  cannot  be  taken 
under  section  292  against  a  corporation,  haye  no  application  to  section  294  " 
(Cauriois  v.  Ilarrwon,  1  Hilton,  110 ;  8  Abb.  99 ;  12  How.  359).  But  in  Sher- 
wood V.  Buffalo  A  N,  r.  (My  iJ,  R  Co.  (12  How.  186),  decided  at  a  general 
term  of  the  supreme  court,  Bowen,  Mullctt,  and  Greene,  JJ.,  it  was  said  that 
the  principle  on  which  it  was  held  that  section  292  does  not  apply  to  corpora- 
tions, '*  is  applicable  alike  to  all  proceedings  under  the  code."  [This,  at  most, 
can  only  mean  that  proceedings  under  section  294  cannot  be  had  upon  a  judg- 
ment against  a  corporation].  An  execution  creditor  of  a  tnunidpal  corpora- 
tion may  haye  an  order  under  this  section  to  examine  a  person  indebted  to 
or  haying  fUnds  of  the  defendant.  And  an  officer  of  such  corporation  haying 
its  funds  in  his  hands  officially,  e.  g.  as  chamberlain  may  be  examined  {Lowber 
T  MayarqfN,  T.,  5  Abb.  261,  and  7  Mi.  248) ;  and  so  the  order  may  be  had  by 
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the  execution  creditor  of  a/bivCvfi  oorpondon  (MBBride  v.  Farmei'i  Branch 
B^k,  7  «.  847;  28  Barb.  470). 

a.  When  a  lolnt-stock  afisociation  Ifi  sued  in  the  name  of  its  president  or 
treasurer,  under  the  act  of  1849,  that  does  not  make  him  a  defendant.  lie  is 
nevertheless  subject  to  be  examined  under  section  294,  on  showhig  him  to  be 
indebted  to  the  association  In  a  sum  exceeding  $10  (Courtois  y.  Barrison^  8 
Abb.  96;  12  How.  859;  1  Hilton,  110). 

b.  Requisites  of  aflBdavit  to  obtain  order. — ^An  affidavit  which  follows  tlie 
alternative  wording  of  this  section,  that  the  party  **  fuu  property  of  the  judg- 
ment  debtor,  or  u  indebted  to  him^^  is  not  sufficient  (Lee  v.  Heirberger,  1  Code 
Rep.  88).    For  form  of  affidavit  and  prder  see  Sedty  v.  Qarrieon  (10  Abb.  460). 

e.  Prooaadinei on  order. — ^When.the  party  alleged  to  be  indebted  to  the 
Judnnent  debtor,  denied  such  indebtedness,  and  wereupon  the  Judge  pro- 
ceeded to  try  the  question  of  indebtedness  by  the  examination  of  witnesses, 
&C.,  and  then  decided  that  U\e  party  alleged  to  be  indebted  was  in  fact  in- 
debted, the  supreme  court,  per  Johnson,  J.,  said.  '*A11  this  part  of  the  proceed- 
ing was  wholly  unauthorized  and  void;  the  Judge  had  no  right  to  try  this 
disputed  claim  in  this  way,  or  to  make  any  determinati(»  in  regard  to  it'' 
(Ths  F&yt^  V.  Hulbert,  1  Code  Rep.  N.  S.  77 ;  5  How.  446 ;  and  to  the  like 
effect  is  Sherwood  v.  Buffalo  &  K  t.  City  B.  R  Co.,  12  How.  189 ;  CatUn  v. 
Doughty,  id.  459V.  The  incjulTy  is  limited  to  the  property  which  the  Judgment 
debtor  owns,  and  to  the  relief  that  may  be  obtained  under  such  proceedings 
(Vari  Wye*  v.  Bradley,  8  Code  Rep.  157 ;  Town  v.  aafeyuard  Ins.  Co.,  4  Bosw. 
688).  The  daim  alone  of  a  person  alleged  to  have  property  of  the  Judgment 
debtor,  terminates  the  right  to  relief  as  against  him  under  these  proceraincs, 
and  no  examination  can  be  had  for  the  purpose  of  defeating  such  claim.  l%e 
claimant  may  be  required  to  state  the  measure,  but  not  the  nature  of  his  title. 
{lb.  see  Tomj^ns  Co.  Bk  v.  Trapp,  21  How.  17). 

d.  Section  294  requires  no  notice  to  the  Judgment  debtor.  The  proceeding 
may  be  commenced  and  conducted  to  its  conclusion  without  his  knowiedge 
(Sherwood  v.  Buffalo  <£  N.  T.  CUy  B  B.  Co.,  12  How.  138  ;  Foeter  v.  Prince,  8 
Abb.  407 ;  18  How.  258).  And  the  New  York  Common  Pleas  held  at  a  general 
term  that  an  order  can  be  made  under  this  section  before  the  return  of  ue  exe- 
cution (Seeley  v.  Garrison,  10  Abb.  460).  And  considered  as  a  question  of  power 
only,  it  seems  the  latter  cases  hold  that  an  order  under  this  section  may  be  made 
independently  of  any  order  under  section  292  (see  Holmes  v.  Jordan,  and  Par- 
ker, m  note,  15  Abb.  410 ;  Gibson  v.  Haggerty,  15  Abb.  406). 

e.  The  proceedings  cannot  be  continued  cffter  the  deitth  of  a  sole  defendant, 
until  his  representatives  are  brought  in  as  parties.  If  th^  orders  made  pre- 
vious to  the  defendant*<8  death  have  given  a  tien,  that  lien  will  probably  be  saved 
in  an  action  to  bring  in  the  representatives  (BazeuoeU  v.  Psnman,  18  How.  114 ; 
2  Abb.  2d0). 

/.  An  order  under  this  section  directing  a  third  person  in  general  terms  to 
pay  the  Judgment  creditors  towards  the  satis&ction  of  the  Judgment  whatever 
monev  is  or  may  become  due  to  the  Judgment  debtor  from  such  third  person, 
and  also  requiring  him  specifically  to  give  a  note  for  a  sum  certain,  which  ap- 
peared to  the  Judge  makmg  the  order  to  be  the  amount  actually  due,  is  no  bar 
to  an  action  by  the  Judgment  debtor  against  such  third  person  to  recover 
so  much  of  the  latter*s  indebtedness  to  the  former  as  was  not  included  in 
the  said  note,  or  paid  under  the  said  order  (Hauptman  v.  CaiUn,  1  £.  D.  Smith, 
780). 

g.  IxL  vshaX  oaae  tfaia  seotion  does  not  apply. — The  clerk  or  chamber- 
lahi  is  an  "  officer  of  the  court,**  and  not  a  ^  person  or  corporation"  within 
the  meaning  of  this  section  (Anon.  1  Code  Rep  K  S.  211).  Where,  in  a  fore- 
closure suit,  there  were  surplus  moneys  in  tlie  hands  of  tne  clerk  or  chamber- 
lain, and  subeequentlv  in  another  action.  Judgment  was  obtained  a^inst  one 
of  the  parties  entitled  to  such  surplus,  the  Judgment  creditor  applied  for  an 
order  on  the  chamberlain  to  appear  and  answer  under  this  section.  His  appli- 
cation was  refbsed.    (lb.) 
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§  295.  [250.]  Exiistvng  suita.  Witnesses  repaired  to  tes- 
tify. 

WitneBses  maj  be  required  to  appear  and  testify  on  any 
proceedings  under  this  chapter,  in  the  same  manner  as  npon 
the  trial  of  an  issue. 

a,  A  person  examined  as  a  witness  is  entitled  to  witness's  fees  as  upon  the 
trial  of  an  issue  {Dtm»  r.  Turner,  4  How.  190.  See  note  to  %  801).  He  has 
the  same  remedy  for  his  fees,  and  is  not  hound  to  testify  mitil  his  fees  are 
paid,    (id) 

b.  A_per8on  examined  as  a  witness  under  this  seotioa  may  be  ezmmbied 
fully  {ibmpkins  Co.  B*k,  v.  Trapp,  21  How.  17). 

See  note  to  g  203. 

§  296.  [251.]  (Am'd  1849.)  Existing  suits.  Compelling 
party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee  appointed  by  the  court  or  judge;  if 
before  a  referee,  the  examination  shall  be  taken  by  the  referee, 
and  certified  to  the  judge.  All  examinations  and  answers 
before  a  judge  or  referee,  under  this  chapter,  shall  be  on  oath, 
except  that  when  a  corporation  answers  the  answer  shall  be  on 
the  oath  of  an  officer  thereof. 

e.  When  the  debtor  has  onoe  been  sworn,  it  is  not  necessary  or  proper  to 
swear  him  a  second  time  npon  an  adjourned  examination,  but  the  plaintiff 
should  proceed  to  examine  him  on  the  oath  already  taken  {thtdton  y.  PteU^  11 
Paige,  180). 

§  297.  [252.]  (AmM  1851.)  Existing  suits.  Whai  prop- 
erty may  he  ordered  to  he  applied  to  the  eaoecution. 

The  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment ;  except  that  the  earn* 
ings  of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied 
when  it  is  made  to  appear  by  the  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  a  family 
supported  wholly  or  partly  by  his  labor. 

d.  A  non-resident  judgment  debtor  may  be  compelled  to  convey,  hut  not  to 
•deliver,  property  that  he  has  out  of  the  btate  (Bunn  y.  Fonday  i  Code  Rep. 
71 ;  Baw%  y.  Rydar,  10  N.  Y.  868 ;  Jenner  y.  Sanborn,  87  Barb.  610).  And  a 
non-resident  debtor  is  entitled  to  the  same  benefit  of  the  exemption  laws  as 
to  his  property  out  of  the  State,  as  if  he  were  a  resident,  and  the  property 
were  within  the  Stata    (lb,) 
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o.  ThiB  section  applies  only  to  moneys  actually  due  to  a  judgment  defbtor, 
and  not  to  monejrs  to  become  due  on  a  contingency,  or  on  an  executory  eon' 
tnct{Me(hrnuekr,££hce,7N.Y.heg8lObB.lSi;  SUwart  y,  Fotier,  1  Hilton, 
505).  Or  to  the  interest  of  the  debtor  in  a  trust  ftind,  being  the  annual  profits 
of  a  principal  sum  inrested  (GtMmpbeU  v.  FMier^  16  How.  375). 

&  A  Judge  should  not  by  a  summary  order  require  trustees  who  hold  a  trust 
ftmd  of  the  debtor,  to  apply  ftiture  income  accrumg  therefrom  to  the  payment 
of  the  Judgment  When  a  trust  fbnd  is  disclosed,  the  Judge  should  appoint  a 
receiver  to  bring  an  action  against  the  debtor  and  the  trustee,  to  compel  the 
application  of  any  accruing  income  to  the  payment  of  the  Jud^ent,  and 
should  ei^oin  the  trustees  Som  paying  oyer  any  of  the  moneys  arising  from 
the  flmd  to  the  cetM  gtte  tnitty  for  a  tune  #uiBcient  to  enable  the  receiyer  to ' 
bring  such  an  action  (Stewart  y.  Fotter,  1  Hilton,  505 ;  and  see  Genet  y.  Futerf 
12  How.  50)l 

e.  Supplementary  prooeedines  are  limited  to  reaching  property  of  the 
debtor,  in  his  pooscsoion  or  in  the  possession  of  others,  and  conceded  to  be  his ; 
also,  money  due  the  debtor  when  &e  order  is  obtained  and  served  (Stewart  y. 
Fbeter^  1  Hilton,  505).  But  when  property  or  money  appearing  to  belong 
to  him  is  in  the  hands  of  otJiers  who  make  claim  thereto,  it  should  be 
reached  through  a  receiver  or  be  taken  on  execution  (Id. ;  HaU  v.  MeMahon^ 
10  Abb.  108;  5%tf  i^ajpfc  v.  JKn^,  9  How.  97 ;  JWwian  v. &»fy,  17 N.  Y.  484; 
TeUer  r,RondaU,  40  Barb.  342). 

d.  Supplementary  proceedings  only  reach  property  in  the  possession  of  the 
defendant  at  the  time  of  the  service  upon  him  of  the  order  for  his  examina- 
tion. It  does  not  affect  property  subsequently  acquired,  or  a  debt  which  after- 
wards arises.  To  reach  either  of  these,  new  proceedings  are  necessary  {Sand$ 
y.  Boberte,  8  Abb.  848).  Thus,  where  at  the  time  of  serving  the  order  for  ex- 
amination and  appointment  of  a  receiver,  the  Judgment  debtor  had  tumiture 
exempt  fit>m  execution,  and  which  was  insured.  Subsequently  the  fhmiture 
was  destroyed  by  fire ;  held,  the  receiver  had  no  interest  in  the  insurance 
money.    (Id.) 

0.  Where  it  appears  the  Judgment  creditor  has  property  in  the  hands  of  him- 
self or  others,  the  Judge  may  either  order  it  to  be  applied  to  satisfy  the  Judg- 
ment or  may  appoint  a  receiver  (Cknrning  v.  Tooker,  6  How.  16).  But  to  war- 
rant an  order  that  the  debtor  apply  property  in  satisfaction  of  the  Judgment^ 
it  should  clearly  appear  that  the  property  is  in  the  hands  of  the  debtor,  or 
under  his  control,  and  that  beyond  reasonable  doubt  the  debtor  has  the  abdity 
to  comply  with  the  order  when  made  (Sanefford  v.  Moehier^  18  How.  187).  And 
where  the  examination  of  the  debtor  showed  the  receipt  by  him  of  various 
sums  of  money,  and  also  the  payment  by  him  of  various  sums,  and  also  stated 
that  other  payments  had  been  made  which  he  could  not  recollect^but  that  he 
had  piud  out  all  the  money  he  had  received,  the  court  said,  **  The  account 
given  of  the  disposition  of  the  money  is  not  satisfactory  in  all  respects :  but  we 
Uiink  the  evidence  is  not  so  clear  Uiat  he  has  money  in  his  hands,  or  within 
his  control,*'  as  to  sustain  an  order  on  him  to  deliver  up  any  part  of  the  money 
admitted  to  have  been  received. 

/.  Form  of  order  to  pay  over  mone3r8,  or  stand  committed,  held  sufficient, 
see  Be^nMi  v.  MeJClkone,  80  How.  454 ;  Keamsy^i  earn,  13  Abb.  459). 

ff.  Sections  297  and  801,  together  authorize  the  Judge  before  whom  the  pro- 
ceedings are  pendhig,  to  order  the  payment  of  the  costs  of  the  proceedings, 
if  the  property  be  found  in  .the  hands  of  the  debtor  sufficient  for  the  purpose 
(Keametfi  earn,  18  Abb.  459). 

h.  The  proof  of  the  debtor  having  sufficient  ftmds  to  pay  must  be  very  cod* 
dusive  (Pieten  v.  Kerr^  22  How.  8). 

i.  An  order  on  the  Judgment  debtor  to  pay  a  certain  sum  of  money  to  the 
Judgment  creditor  does  not  entitle  the  creditor  to  maintain  an  action  to  return 
such  sum  of  money  (Patten  v.  Ckmnah,  18  Abb.  418). 

J,  Creditors  are  entitled  to  a  debtor's  earnings,  for  the  satisfaction  of  their 
demands  (Tripp  v.  ChUde,  14  Barb.  85X    The  period  of  sixty  days  for  whiok 
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the  etraingt  of  the  debtor  are  exoeptod^  coimts  from  the  thne  when  the  motion 
is  made  for  the  appUcaftion  of  the  pn^Mi^  to  the  lodgment  {Btuh  ▼.  White,  13 
Abb.  21).  And  where  it  appeared  the  Jo^gi^ent  oebtor  had  a  ikmily  wliich  he 
swore  waB  dependent  upon  liim  for  sapport,  hot  it  did  not  appear  that  he 
contributed  to  the  support  of  his  fiunily,  it  was  held  that  Us  eaminga  were 
not  exempt  (Martin  y.  Sheridan^  2  Hilton,  686). 

a.  The  Judj^ment  debtor  kept  house  and  had  boarders  but  was  unmarried, 
his  earnings  for  personal  serrices  were  ordered  to  be  applied  towards  satis&o- 
tion  of  the  Judfiinent,  although  he  represented  that  they  were  neoessaiy  for 
the  support  of  his  concubine  and  her  children,  who  resided  with  him  {Van 
Veehien  y.  ffuU,  U  How.  486). 

b.  An  order  **  enjoining  the  debtor  from  making  an  j^  transfer  or  other  dispo- 
sition of  his  proptrtT,  not  exempt  by  law  from  execution,  or  from  any  inter- 
ference therewith  "  (and  section  298  allows  of  no  other  or  different  order),  does 
not  affect  the  right  of  the  debtor  to  what  he  earns  q/lar  the  granting  of  the 
order.  And  where  a  defendant  is  ordered  to  show  cause  why  he  should  not  be 
poniBhed  as  for  a  contempt  in  disobeying  such  an  order,  the  affldayits  most 
satisfy  the  court  and  show  aflSrmatiyely  beyond  a  reasonable  doubt,  that  the 
money  or  property  the  defendant  has  reoeiyed  and  paid  out,  Ac,  or  any  part 
of  it  was  due  him  or  earned  by  himmrior  to  the  da^  of  the  order  (IvUer  y. 
Zow,  16  How.  648). 

«.  It  seems  a  right  of  action  upon  contract  to  reooyer  damages,  which  will 
be  the  subject  of  computation  only,  is  property  within  the  meaning  of 
this  section ;  but  that  a  right  of  action  to  recoyer  damages  for  a  tort  is  not 
(Ten  Broeck  y.  Sho,  2  Abb.  234;  13  How.  28;  and  see  Datenport  y.  Ludlow^  8 
Code  Rep.  66 ;  Hud^n  y.  PUU^  11  Paige,  180). 

d.  A  creditor  cannot,  by  a  proceeding  supplementary  to  his  execution  re- 
turned unsatisfied,  reach  moyables  which  the  debtor  assigned  tot  the  benefit 
of  his  creditors  while  the  execution  was  in  life  in  the  sheriff's  hands  {Waircu% 
y.  Laihrop,  4  Sand.  700). 

e.  Where  it  appeared  upon  a  reference  that  a  Judgment  debtor  had  the 
use  oi  Aimiture,  that  the  same  had  been  sold  under  a  Judgment  against  hin^ 
and  bought  in  by  one  Perkins,  a  relation  of  the  Judgment  debtor,  who  had 
left  the  same  in  the  possession  of  the  mother  of  the  Judgment  debtor  and 
with  whom  the  Judgment  debtor  resided,  and  who  had  the  use  of  the  for- 
niture,  the  court  would  not,  without  notice  to  and  hearing  Perkins,  direct 
the  deliyery  of  the  fiimiture  to  a  receiyer  {Bobeton  y.  Foray  3  £dw.  Ch.  R 
441). 

/.  Money  earned,  though  not  payable  presently,  might  be  reached  by  a  cred* 
iter's  bUl  (3  iklw.  Ch.  R  467 ;  4  A.  658). 

g,  "  Under  a  creditor's  bill  in  the  late  court  of  chanoeiy.  the  plaintiff  could 
not  reach  the  effects  of  the  debtor  which  he  had  earned  or  acquired  after  the 
filing  of  the  biU  {Browning  y.  Bettii,  8  Psige,  668 ;  2 Barb. Ch. Pr.  \^\McCam 
y.  Donheimer,  1  Clark,  144 ;  see  IrJand  y.  amiih,  1  Barb.  419);  nor  can  he  by 
proceedings  under  this  section  (C<Uon  y.  SouthtM,  13  Bartk  886).  A  dower 
right  may  be  reached  by  a  proceeding  under  this  chapter  (StmoaH  y.  MeMimiin^ 
6  Barb.  438 ;  Moak  y.  CoaUe,  83  Barb.  488). 

A  Where  the  fhnds  are  in  the  hands  of  the  defendant,  and  there  is  no  d&i* 

Sute  as  to  the  ownership,  and  it  appeared  clearly  that  the  fhnds  belong  to  the 
efendant,  it  is  proper  to  malte  an  order  to  pay  the  money,  or  apply  it  directly 
in  satisfaction  of  the  Judgment  But  where  the  title  to  the  funos  in  the  hands 
of  the  defendant,  is  in  dispute— claimed  by  persons  other  than  the  defendant 
— such  an  order  is  improper ;  the  Judge  has  no  right  to  try  and  determine  in 
this  summary  manner  these  conflicting  claims  (Tm  People  y.  King,  Hf  How.  97, 
HuU  y.  MeMahon,  10  Abb.  103 ;  Stewart  y.  Fheter,  1  Hilton,  S06i6qtiper  y.  Ben- 
nett, 12  How.  807 ;  Cominp  y.  Tooker,  6  How.  16 ;  Rodman  y.  Uenry,  17  N.  T. 
484;  iSWarf  y.  i^lwAfr,  1  Hilton,  605 ;  OZaj)p  y. ZotAnp,  23  How.  423 ;  Joyce  y. 
Holbrook,  2  Hilton,  96 ;  7  Abb.  388 ;  TeOer  y.  BandaU,  26  How.  156).  An  order 
for  the  sequestration  of  the  property  of  a  Judgment  debtor  Is  not  necessary 
{We9t  y.  FroMtr,  6  Sand.  663). 
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a.  TVJien  a  debtor  disobeyB  an  order  for  the  payment  of  money,  the  precept 
may  issue  to  commit  directly.  In  other  cases  he  has  an  opportunity  to  be 
heard  defore  the  precept  issues  (The  PeopU  y.  King^  9  How.  97).  The  imprison- 
ment for  a  contempt  is  not  limited  to  thirty  days  (120  Psster,  2  Code  R  69).  An 
order  under  this  section  directing  the  application  of  property,  or  punishing,  or 
refusing  to  punish  for  a  contempt  is  discretionary  and  not  appealable  (Joye$  t. 
BoBn^,  7  Abb.  888 ;  2  Hilton,  94 ;  see  Rodman  v.  Henry,  17 19^.  Y.  484 ;  The 
People  Y.  King,  9  How.  97 ;  see  howeyer,  ^^T&^n  ▼.  Bice,  16  Abb.  807 ;  24  How. 
185 ;  and  contra,  LuringeUmr,  Bwifl,  28  uow.  1). 

See  note  to  %  292,  and  section  802. 


%  298.  [253.]  (Am'd  1849,  1851,  1862,  1863.)  EtUting 
suits.  Jugde  may  appowt  receiver^  and  prohibit  tranrfer^  dhc. 
of  property.  Order  appointing  receiver  to  he  filed.  Receiver 
subject  to  control  of  the  court. 

The  jadge  may  also,  bj  order,  appoint  a  receiver  of  the  pro* 
perty  of  the  judgment  debtor,  in  the  same  manner,  and  with 
the  like  authoritj,  as  if  the  appointment  was  made  bj  the 
court,  according  to  §  244.  Bat  before  the  appointment  of  such 
receiver,  the  judge  shall  ascertain,  if  practicable,  bj  the  oath 
of  the  party  or  otherwise,  whether  any  other  supplementary 
proceedings  are  pending  against  the  judgment  debtor,  and  if 
such  proceedings  are  so  pending,  the  plaintiff  therein  shall 
have  notice  to  appear  before  him,  and  shall  likewise  have  notice 
of  all  subsequent  proceedings  in  relation  to  said  receivership. 
Ko  more  than  one  receiver  of  the  property  of  a  judgment 
debtor  shall  be  appointed. 

The  judge  may  also,  by  order,  forbid  a  transfer  or  other  dispo- 
sition  of  the  property  of  the  judgment  debtor,  not  exempt  from 
execution,  and  any  interference  therewith. 

Whenever  the  judge  shall  grant  an  order  for  the  appoint- 
ment of  a  receiver  of  the  property  of  the  judgment  debtor,  the 
same  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  judgment-roll  in  the  action  or  transcript  from  jus- 
tice's judgment,  upon  which  the  proceedings  are  taken,  is  filed ; 
and  the  said  clerk  shall  record  the  order  in  a  book  to  be  kept 
for  that  purpose  in  his  office,  to  be  called  ^^  book  of  orders  ap- 
pointing receivers  of  judgment  debtors,"  and  shall  note  the 
time  of  the  filing  of  said  order  therein.  A  certified  copy  of 
said  order  shall  be  delivered  to  the  receiver  named  therein, 
and  he  shall  be  vested  with  the  property  and  effects  of  the 
judgment  debtor  from  the  time  of  the  filing  and  recording  of 
the  order  as  aforesaid.    The  receiver  of  the  judgment  debtor 
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Bhall  be  snbject  to  the  direction  and  control  of  the  ocoirt  in 
which  the  judgment  was  obtained  upon  which  the  proceedings 
are  founded ;  or  if  the  judgment  is  upon  a  transcript  irom 
justice's  court,  filed  in  county  clerk's  oifice,  then  he  shall  be 
subject  to  the  direction  and  control  of  the  county  court. 

But  before  he  shall  be  vested  with  any  real  property  of  such 
judgment  debtor,  a  certified  copy  of  said  order  shall  also  be 
filed  and  recorded  in  th^  office  of  the  clerk  of  the  county  in 
which  any  real  estate  of  such  judgment  debtor  sought  to  be 
affected  by  such  order  is  situated,  and  also  in  the  office  of  the 
clerk  of  the  county  in  which  such  judgment  debtor  resides. 

a.  Appointment  of  rac«lv«r.~**  To  authorize  the  appointment  of  a  re- 
ceiver under  thifi  section,  the  proceeding  should  be  against  the  debtor,  to  reach 
his  property  generaUy,  and  the  motion  to  have  a  receiver  appointed  should 
be  on  notice  to  the  aebtor  "  {Kemp  v.  Harding,  4  How.  178 ;  Borr  v.  Nosunij 
5  id.  29 ;  Coming  v.  Tooker,  id.  16) ;  personallv  {Barker  v.  Johnetm,  4  Abb.  435). 
*^  The  appointment '  in  the  same  manner '  only  relates  to  the  mode  or  form  of 
the  appomtment    The  cases  or  circumstances  which  authorize  it  are  found  in 

L29i'^ {Porter  v.  WiUiams,  6  Selden.  142;  1  Code  Rep.  N.  S.  144;  5  How. 
tl ;  12  id.  107).  The  appointment  of  a  receiver  should  (except  in  the  first 
district)  be  bv  the  same  judge  who  ordered  a  reference  to  examine  as  to  the 
property  of  the  Judgment  debtor.  No  other  Judge  has  the  power,  and  this 
applies  to  county  Judges  who  make  such  orders  {Smiihy.  Johnson,  7  How.  89 ; 
Mateh  V.  Wejfbtmi,  8  ib.  165).  8ed,  query  ?  In  a  proceeding  under  this  sec* 
tion  a  receiver  cannot  be  appointed  until  after  the  return  of  the  execution 
unsatisfied  {Darrow  t.  Lee,  16  Abb.  215). 

b.  Where  other  creditors  have  commenced  proceedinira,  they  are  entitled  te 
notice  of  application  for  a  receiver,  but  not  to  service  of  a  copy  of  the  exami- 
nation on  which  it  is  founded  {Ihdd  v.  Grook,  1  Code  Rep.  If.  8.  324 :  4  Sand. 
694).  The  proceeding  is  summary,  and  in  theory  it  follows  directly  on  the 
close  of  the  debtor's  examination,  he  being  present,  and  no  notice  being  ne- 
cessary. Where  other  creditors  are  proceeding,  thev  mnst  have  notice;  and 
00  must  the  debtor,  when  his  examination  has  been  taken  before  a  referee.  {Jd.) 

c.  The  notice  required  to  be  g^ven  to  the  judgment  creditor  hia  supplemen- 
tary proceeding,  of  a  motion  for  a  receiver  by  another  Judgment  creditor,  need 
not  be  a  notice  of  eight  days ;  a  less  notice  is  sufficient  {LeggeU  v.  Sioan,  24 
How.  479). 

d  The  receiver's  appointment  is  not  complete  until  his  bond  is  filed  {Vo<r^ 
hiee  V.  Sepnour,  26  Barb.  570 ;  Conger  v.  8und$,  19  How.  8). 

e.  It  is  no  answer  to  an  application  for  the  appointment  of  a  receiver,  that 
the  examination  has  not  shown  the  debtor  to  be  the  owner  of  any  property. 
The  creditor  proceeds  at  the  peril  of  costs,  if  there  is  no  property;  and  it 
there  is  nothing  for  the  receiver  to  take,  the  debtor  cannot  be  injured  by  the 
appointment  {M^ree'  eaee,  2  Abb.  476).  Kor  is  it  any  objection  to  the  appoint- 
ment of  a  receiver  that  the  debtor  has  no  other  property  than  an  equity  ot 
redemption  which  he  is  willhig  to  have  sold  under  execution  {Bailey  v.  Lane, 
15  Abb.  373,  iwto).  v        ir  -^ 

/.  Where  the  receiver  has  given  ample  security  on  his  first  appointment,  he 
need  not  give  further  security  on  being  appointed,  pending  his  first  appoint- 
ment, receiver  of  the  same  estate  m  another  action  {Banke  v.  BM&r,  21  How. 
469). 

g.  An  order  for  appointing  a  receiver  founded  on  the  voluntary  appearance 
and  examination  of  the  Judgment  debtor  is  valid.    It  will  not  be  affected  by 
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any  irregularity  in  the  order  for  the  Judgment  debtor's  appearance  (Bingham 
T.  Dubrow,  14  Abb.  251).  The  regularity  of  the  appointment  of  the  receiver 
cannot  be  questioned  collaterally,  as  in  an  action  by  the  receiver  (lyler  y. 
Whitney,  li  Abb.  465). 

a.  Where  the  plaintiff  shows  a  judgment  perfected,  an^an  execution  issued 
thereon,  and  return  unsatisfied  in  due  form  of  law,  it  is  a  matter  of  course,  on 
his  application  to  reach  the  equitable  property  of  the  defendant,  to  appoint  a 
receiver.  And  a  plaintiff  should  always  make  such  an  application  when  he 
has  obtained  an  injunction  against  the  Judgment  debtor,  to  protect  the  prop- 
erty and  effectuate  his  lien.  On  such  an  application,  the  court  cannot  go 
behind  the  judgment  and  execution,  to  consiaer  the  merits  of  the  Judgment, 
in  any  respect  XLeni  ▼.  Mei^uem,  15  How.  818). 

b.  Where,  upon  examination  upon  supplementary  proceedings,  the  debtor  dis- 
closes the  po^ession  of  choses  in  action,  or  the  existence  of  a  relation — e,  g. 
partnership— which  renders  it  probable  that  he  may  have  assets,  a  receiver 
should  be  appointed,  even  Uiough  the  debtor  aeny  that  the  property 
disclosed  is  of  any  value.  B  aeemSf  that  in  all  cases  where  the  creditor  enjoins 
the  debtor  fh>m  disposing  of  or  interfering  with  his  property,  a  receiver  should 
be  appointed,  irrespective  of  the  question  whether  there  is  such  property  or 
not  (Webb  v.  (hermanny  6  Abb.  92). 

e.  Where  on  the  examination,  property,  such  as  is  liable  to  seizure  on  an 
execution,  is  disclosed  to  be  in  the  possession  of  the  debtor,  but  is  claimed  by 
a  third  party,  the  court  will  appoint  a  receiver  to  bring  a  suit  for  the  recovery 
of  such  property ;  and  it  is  no  answer  to  an  application  for  the  appointment 
of  a  receiver,  that  the  creditor  can  issue  another  execution,  under  which  the 
property  can  be  seized,  and  the  creditor  try  the  title  with  the  claimant  {Todd 
y.  Croohe,  4  Sand.  6d5 ;  1  Code  Rep.  N.  S.  824).  This  was  held  where  it  ap- 
peared that  the  judgment  debtor  had  formerly  possessed,  using  as  his  own, 
certain  vessels,  but  which  he  alleged  were  all  oought  for  or  owned  by  hia 
listers,  and  that  the  vessels  were  where  they  might  te  levied  upon  by  a  new 
execution.    {Id.) 

d.  Where  it  is  uncertain  who  is  the  debtor  to  the  Judgment  debtor— ihe 
party  alleged  to  be  so  or  anoUiei^-«  reoeiyer  should  be  appointed  (Gaming 
y.  looker,  5  How.  16). 

#.  Vesting  of  piapeily  in  rac6lv«r— -his  powers  and  dntiee. — ^The 
appointment  of  a  receiyer  vests  in  him  the  title  to  the  debtor's  personal  prop* 
eny.  But  the  title  to  the  debtor's  real  estate  is  transferred  only  by  the  debtors 
own  conveyance,  which  the  court  can  compel  him  to  execute  (Cnautauque  Go, 
Sank  V.  Bul^,  19  N.  Y.  870;  Moak  v.  Coatea,  88  Barb. 498;  Ths  FeopU  v.  Bui- 
beri,  1  Code  Kep.  N.  S.  76;  5  How.  446 ;  i^(0r  v.  WUNams,  1  Code  Rep.  K.  S. 
144 ;  5  How.  441 ;  12  id.  107 ;  5  Selden,  142).  Nor  Lb  a  receiyer,  by  mere  force 
of  his  appointment,  vested  with  a  title  to  the  interest  of  the  Judgment  debtor, 
as  eestut  que  truit,  in  the  income  of  a  fund  inalienable  by  such  eetiui  que  iruit 
[OenU  v.  Foeter,  18  How.  50). 

y.  The  property  yested  in  the  receiyer  is  only  such  as  the  debtor  owned  at 
the  time  of  the  granting  the  order  for  his  examination  (Gampbdi  y.  Oenet,  2 
Hilton,  290)^  Not  to  any  subsequently  acquired  (Qraffy,  Bonnett,  25  How.  470). 

g.  It  has  been  held  that  the  Judge  cannot  require  any  assignment,  but  can 
only  appoint  the  receiver,  and  leave  him  then  to  sue  under  the  title  derived 
from  his  office  merely  (len  Broeek  v.  8loo,  2  Abb.  286 ;  18  How.  81 ;  see  The 
People  y.Hulbert,  1  Code  Rep.  N.  S.  75 ;  5  How.  446;  Buieaverr.  Wike,  11 
How.  446 ;  see  2  Abb.  477). 

A.  A  receiver  in  supplementary  proceedings  is  not  trustee  alone  tor  tne  par- 
ties at  whose  instance  he  was  appointed,  but  for  all  the  creditors  of  the  ludff- 
ment  debtor  {Boetttiek  v.  Beizer,  10  Abb.  197).  He  does  not  stand  merely  m 
the  place  of  the  debtor  but  represents  the  creditors  (Beymour  v.  Wtlaon,  15 
How.  855).  He  is  to  administer  the  property  vested  in  hhn  under  the  direc- 
tion of  the  court  for  the  benefit  of  all  the  creditors,  first  disdiarging  those 
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debts  which  have  asquired  an  eqidtable  prlorit j  {Boittoiek  r.  Beizer,  10  Abb. 
197) ;  may  maintain  an  action  to  set  aside  an  assignment  of  real  and  personal 
property  made  by  the  debtor  in  fraud  of  his  creditorB.  (S^fmowr  y.  Wiiton^  15 
How.  855 ;  Bastwiek  y.  Beuer,  10  Abb.  197). 

a.  Where  a  receiver  socceeda  in  an  action  to  set  aside  an  assignment 
made  by  a  debtor  for  the  benefit  of  his  creditors,  the  Judgment  in  such  action 
should  proyide  for  indemnity  to  the  trustees  in  such  assignment  (Bagtioiek  y. 
Beia^r,  10  Abb  197). 

h.  Where  a  reoeiyer  sncceeda  in  setting  aside  an  aasignmeDt  made  for  the 
benefit  of  creditors  he  may  sell  such  assigned  property  under  the  direction  of 
tiie  court  and  apply  Uie  proceeds  in  satiokctlon  of  the  debts  of  the  fraudulent 
assignor  (Pewter  y.  ITiZSkiffM,  6  Selden,  143:  Id  How.  107;  oyerruling  on  this 
point,  S^mour  y.  (TOion,  16  Barb.  294 ;  15  How.  855 ;  Sainsr  y.  Fotoler,  16  Barb. 
800;  GcHfdvear  y,  Bett$^7  id,  1S9;  J>arry.  Naum^ti  id.2ldi  Oiuper  y.  BenneU^  12 
id.  809). 

e.  A  recdyer  may  sell  lands  under  a  decree  In  a  creditor's  suit,  directing 
such  sale,  notwithstanding  he  has  sufficient  personal  property  in  his  hands  to 

Say  the  sum  due  to  the  plalntiflk  on  such  decree,  where  there  are  similar 
ecrees  in  feiyor  of  other  parties,  and  the  decree  under  which  the  sale  is  made 
directs  the  application  of  the  proceeds  of  the  sale  in  payment  of  oA  the  decrees 
{OhavOauque  Oo.  Banky.  WkUe, 2  Selden, 207). 

d.  A  receiyer  may  maintain  an  action  against  the  Judgment  debtor,  of 
whose  property  he  is  reodyer,  for  a  oonyerslon  thereof,  wher<^  the  debtor  has 
conyerted  the  same  after  the  title  of  the  receiyer  accrued  {Oardner  y.  Smithy 
20  Barb.  68).  Where  a  Judgment  debtor,  at  the  time  of  the  appointment  of  a 
receiyer  of  nis  property,  is  m  possession  of  personal  property  on  which  he  has 
giyen  a  mortgage  to  the  former  owner,  to  secure  the  purchase  money,  which 
mortgage  remams  in  force,  but  the  receiyer  neglecta  to  pay  it  off  when  it 
becomes  due,  and  suflbra  the  right  of  the  morteagee  to  become  absolute,  he 
cannot,  after  a  demand  of  possession  of  the  debtor  and  refusal,  maintain  an 
action  against  the  latter  for  a  conyerslon.    {Id.) 

e.  Where  a  receiyer  demands  the  deliyerjr  to  him  of  personal  property,  as 
being  the  property  of  the  Judgment  debtor,  if  the  demand  is  sufficient  in  other 
respects,  the  objection  cannot  be  taken  at  the  trial  that  he  did  not  exiiibit,  at 
the  time  of  siMh  demand,  the  eyidenoe  of  his  appoinment  as  receiyer,  if  the 
refiisal  to  deliyer  was  not  plaoed  oa  that  ground  (lAmngiton  y.  SUusd,  8 
Bosw.  19). 

/.  A  receiyer  is  entitled  to  recoyer  from  a  creditor  by  Judgment  recoyered 
subsequent  to  that  in  which  such  proceedings  were  haa,  but  prior  to  his  ap- 

S>intment,  the  yalue  of  property  afterwards  levied  upon  by  such  creditors 
rection  under  such  subsequent  Judgment,  and  sola  {Femndea  y.  Wood$^  8 
Bosw.  550). 

g.  Where  the  title  to  personal  property  In  the  possession  of  the  Judgment 
debtor  is  yested  in  the  receiyer,  his  leaying  it  in  the  pooseesiofi  of  the  Judg- 
ment debtor  for  ten  months,  and  down  to  the  time  of  its  beihg  levied  upon 
by  a  subsequent  Judgment  creditor,  does  not  warrant  such  subsequent  Judg- 
ment creditor  in  treating  the  supplementary  proceedings  as  fhtudulent  and 
void  as  against  him,  when  it  is  not  shown  the  property  was  left  in  the  debtor's 
possession  by  collusion  with  or  consent  of  the  creditor  at  whose  instance  the 
receiver  was  appointed.    {Id,) 

h.  The  debtor  cannot  be  punished  as  for  a  contempt,  forrefbsing  to  deliver 
his  piopertjr  to  the  receiver,  when  the  order  appolntW  the  reoeiyer  does  not 
cantain  a  direction  for  the  delivery  of  the  property,  and  no  subsequent  order 
to  that  efiect  has  been  made  ( Waiaon  v.  FuisimnKms,  5  Duer,  629). 

a.  Where  a  receiver  was  appointed  upon  a  creditor's  bill,  and  the  defendant 
was  directed  to  deliyer  over  his  property  to  such  reoeiyer,  the  defendant  was 
bound  to  answer  every  question  which  was  relevant  to  the  subject  of  BQch 
property  (Qihon  v.  Albert,  7  Paige,  278). 
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b,  Raoeiver  siife|}*ot  to  tb«  control  of  tho  oonrt — ^The  receiver  is  subject 
to  the  order  of  the  Judge.  He  may  be  required  to  account  for  the  property 
which  may  come  to  hS  hands ;  and  the  jurisdiction  of  the  Judge  must  necessa- 
rily continue  until  the  Judgment  creditor  is  paid,  or  all  the  funds  or  proper^ 
in  the  hands  of  the  receiver  applied  on  the  Judgment,  or  are  exhausted  (Ww- 
ber  y.  Bobbie,  18  How.  884). 

«.  Where  a  receiver,  having,  without  spedflc  direction  by  the  referee,  taken 
goods  apparently  in  the  debtoi^s  possession,  but  which  were  claimed  bv  one 
not  a  paity  to  the  salt,  he  was  oraered  to  restore  them  on  the  claimant's  un- 
dertaking to  hold  them  sutject  to  the  order  of  the  court,  and  a  reference  as  to 
the  title  was  directed  (Diekffnan  r.  Van  Tine,  1  Sand.  724). 

d.  The  oonrt  will  not  ei^oin  a  receiver  by  ii^unction  in  a  separate  action 
from  taking  possession  of  the  execution  debtor's  property  {Van  RenseeUur  v. 
Emery y  9  How.  136).  A  receiver  had  the  supposed  value  of  $60,000  of  prop- 
erty in  his  power,  and  the  amount  which  was  likely  to  be  required  to  satisfy 
the  demana  in  suit  was  only  about  f^iOOO :  the  court  restrained  him  from 
makinff  sale  by  auction  of  the  whole  property  in  his  hands  ( Warded  v.  Leafh 
emoorui,  8  Edw.  Ch.  R.  244).  No  order  will  be  made  on  the  motion  of  a  re- 
ceiver to  sell  the  estate  of  the  debtor,  consisting  of  his  interest  as  CMtui  que 
truet  under  a  will  {Seotty.  Netiue,  6  Duer,  672). 

e.  Ordm  toMddhig  traoslBr  of  property.— The  forbidding  a  transfer  of 
the  defendant's  property  under  this  section,  is  a  different  proceeding  from  an 
ii\)  unction  granted  in  an  action  as  a  provisional  remedy.  There  should,  no 
doubt,  be  some  reason  appearing  in  the  affidavit,  before  the  Judse  should  for- 
bid a  transfer  or  other  disporition  of  the  property  of  a  Judgment  debtor  (Oreen 
Y.  BvMaird,  8  How.  816). 

/.  8enMe,  that  after  service  of  an  order  forbidding  a  Judgment  debtor  to 
interfere  with  his  property,  it  would  be  a  contempt  for  him  to  collect  monev 
previously  earned  ana  apply  it  to  debts  for  fhmily  supplies  (Taggard  v.  Tdr 
eoU,  2  Edw.  Ch.  R  628). 

g.  To  put  a  Judgment  debtor  in  contempt  for  interfering  with  his  property, 
it  must  be  affirmatively  shown  that  the  property  in  question  was  acquired 
pricMT  to  the  granting  of  the  order.  The  order  does  not  affect  after  acquired 
property  (PoiUer  v.  Low,  16  How.  548). 

A.  The  debtor  proceeding  to  Judgment  in  a  suit  pending  at  the  time  of  ser- 
vice of  an  order  restraining  interference  with  his  property  is  not  a  violation 
of  such  order  {^Barker  v.  Wakeman,  10  Paige,  485 ;)  nor  is  confessing  a  Judg- 
ment (MeCredtey.  Senior,  4  Paige,  878;  see  however  Laneing  v.  Boston,  7 
Paige,  864;  Beee  v.  OtotMsman,  8  Sand.  676).  Nor  is  merely  carrying  into 
effect,  by  m-ocuring  novation,  a  previous  asrignment  of  a  right  of  action  (iUcA- 
airdson  v.  Mud,  9  rage,  248;  see  Ireland  v.  miih,  8  How.  244;  1  Barb.  419). 

§  299.  [254.]  (Am'd  1849.)  Eadsting  9uiti.  ProceedingB 
upon  daim  of  another  party  to  property ^  or  on  denial  of  in- 
dehtednees  tojiulgment  debtor » 

If  it  appear  that  a  peraon  or  corporation  alleged  to  have  pro- 
perty of  the  jndgment  debtor,  or  indebted  to  him,  claims  an 
interest  in  the  property  adverse  to  him,  or  denies  the  debt^  such 
interest  or  debt  shall  be  recoverable  only  in»an  action  against 
such  person  or  coporation  by  the  receiver ;  but  the  jndge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such  property 
or  interest,  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  the  action,  and  prosecute  the  same  to  judg- 
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ment  and  exeoation ;  but  sncb  order  may  be  modified  or  dis- 
solved by  the  judge  panting  the  same,  at  any  time,  on  such 
secnrity  as  he  shall  direct. 

0.  **  This  proTision  mnst  be  held  applicable  to  att  eatu  where  the  Tslidity  of 
s  claim,  or  the  title  to  property  sought  to  be  applied  to  Uie  paTment  of  the 
Judgment,  is  disputed.  It  could  not  have  been  intended  •  *  *  • 
that  questions  of  this  character  (claims  against  an  allq^ed  debtor  to  the  Judg- 
ment debtor)  should  be  decided  *  *  in  any  other  raoceeding  than  an 
action,"  by  a  receiver  (Sherwfod  y.  BufiOo  B.£LCo,  12  How.  189;  CaUin ▼. 
I>oughly,iid,4S^\  GooduMr  y,  BcUi,  7 id.  19^ i  l^BsqpU  r.  JSjmg,9iiL  97; 
Bodman  t.  Benry,  17  N.  Y.  484). 

b.  Section  299  applies  only  to  actions  between  third  persons,  not  to  those  be- 
tween the  judgment  creditor  and  judgment  debtor  only  (OaUim  y.  Doughtif^  12 
How.  459).  It  should  be  confined  to  cases  where  proceeaings  have  been  insti- 
tuted under  %  292  (Goodyear  v.  BOti,  7  How.  188). 

«.  An  action  to  recoyer  a.  debt  due  to  the  ludgment  debtor  ftom  a  third  per- 
son, or  to  reach  property  in  his  possession  alleged  to  belong  to  the  Judgment 
debtor,  can  only  be  brought  by  Uie  receiMr  appointed  under  these  provisions 
of  the  code.  It  cannot  be  instituted  by  the  Judgment  creditor  himself  (Edmanr 
Bton  y.  McLoud,  19  Barb.  857). 

d  On  a  motion  to  restrain  F,  a  third  person,  from  dii^xMinff  of  property  of 
the  debtor,  the  motion  was  denied  because  the  affidavit  on  voiich  the  motion 
was  founded  did  not  show  that  any  order  had  been  made  under  §  294,  requir- 
ing F  to  appear  and  answer,  and  per  Bosworth,  J.  ^  This  seems  to  be  n^bessary 
in  order  to  make  him  a  party  to  the  proceedinss  (5  How.  10),  and  to  enable 
the  court  to  properly  enjoin  him  under  §  299.  Section  294  seems  to  prescribe 
the  proceedings  to  be  taken  to  authorize  an  order  under  g  299."  {King  y.  TSuika^ 
1  Doer,  685). 

Bee  note  to  gg  294, 298,  and  244. 

§  800.  [255.]  (Am'd  1849, 1857.)  Bouting  suits.  JS^fer- 
enoe  ly  judge. 

Tiie  judge  may,  in  his  discretion,  order  a  reference  to  a 
referee  agreed  upon  by  the  parties,  or  appointed  by  him,  to 
report  the  evidence  or  the  facts,  and  may  in  his  discretion,  ap- 
point such  referee  in  the  first  order,  or  at  any  time. 

SL  In  EoOitter  y.  Shafford  (1  Code  Bep.  N.  S.  120),  Campbell,  J.  announo^^ 
the  practice  of  the  superior  court  under  this  section  to  be  as  follows : 

*'  The  practice  we  have  adopted,  when  Judgment  debtors,  or  persons  alleged 
to  haye  their  property,  are  brouj^ht  up  for  examination  on  an  order  of  one  of 
the  Justices,  is  now  stated,  that  it  may  be  more  ftdly  understood. 

**  As  a  general  rule,  we  will  not  order  a  reference  for  this  purpose  against 
the  wishes  of  either  party.  The  examination  must  proceed  at  the  chambers 
ofthe  court,  where  ue  Justice  in  attendance  at  chambers,  or  holding  the  special 
term,  can  see  that  no  ii^ustice  is  done  to  ezaminants  attending  without  conn* 
sel,  and  can  dispose  of  the  legal  questions  arising,  to  the  great  saying  of  trouble 
and  expense  to  the  parties. 

'*  As  such  examinations  are  nsoally  conducted,  his  actual  attention  to  them 
win  be  rea  tdred  only  occasionally,  and  they  will  not  interfere  materially  with 
his  other  duties. 

^  Whenever  the  parties  agree  to  a  reference,  it  will  .be  ordered  of  course. 
So,  when  it  becomes  apparent  that  a  difficult  or  a  protracted  investigation 
must  ensue,  and  the  examinanta  haye  counsel,  a  reference  will  be  directed.*' 
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a.  A  referee  to  take  the  exammation  may  be  appointed  in  the  fli:Bt  instance 
and  ex  parte  (Cantoay  v.  HUcMm^  9  Barb.  87S ;  w-een  v.  BuUard,  8  How.  818). 

^b.  In  tlie  New  York  common  pleas,  it  is  the  settled  practice  in  cases  where 
a'transcript  has  been  filed  from  the  maiine  or  a  distnct  court,  to  order  the 
debtor  to  appear  and  he  examined  liefore  a  referee,  and  the  referee  is  named 
And  appointed  in  the  order  in  the  first  instance. 

c  The  referee  has  no  right  to  adjourn  the  examination  indefinitely,  without 
the  consent  of  the  defendant,  and  to  summon  the  defendant  again  before  him 
at  a  fiiture  day.  But  he  should  require  the  plaintiff  to  proceed  with  all  rea- 
sonable diligence  (Ihtdeon  v.  Plets^  11  Paige,  180).  He  may,  in  his  discoetion, 
allow  corrections  or  explanations  to  be  made  by  any  party  to  the  examination, 
after  the  same  has  been  concluded  and  signed  (Qn'tung  y.  Tooker,  5  How.  16). 
If  appointed  to  report  the  facts,  he  is  not  at  liberty  to  report  the  evidence  at 
lar^  {Dorr  y.  Noxon^  5  How.  29).  He  should  decide  what  efiects  are  to  be 
dehvered  to  the  receiver,  and  specify  the  same  particularly  (Diekerwn  v.  Van 
Tine,  1  Sand.  724).  If  the  articles  are  ponderous,  the  referee  should  designate 
a  time  for  the  debtor  to  attend  at  the  place  where  they  are  situate,  and  deliver 
the  same  to  the  receiver,  {lb.)  When  the  debtor  is  entitled  to  exemption,  the 
referee  should,  in  his  direction  for  the  delivery  of  the  debtor's  household  furn- 
iture, specify  and  except,  or  otherwise  desi^ate,  the  fijmitnre  which  is  to  be 
left  with  the  debtor,  as  being  exempt,  (fb,)  And  per  Sandford,  J. :  **  The 
object  of  the  examination  of  the  judgment  debtor  in  Uiese  cases  and  the  other 
proceedings  before  the  master  or  referee,  subsequent  to  the  debtor's  assignment 
to  the  receiver,  is  to  ascertain  specifically  what  efiects  the  debtor  has  in  his 
possession  or  under  his  control,  to  the  end  that  the  same  may  be  delivered  to 
the  receiver.  It  never  was  the  design  to  permit  the  receiver  under  a  general 
direction  to  take  possession  of  the  debtor's  property  and  effects, — to  go  and 
seize  such  as  he,  acting  on  his  own  judgment,  should  deem  to  fidl  within  the 
scope  of  the  order." 

d.  The  referee  must  certify  the  examination  or  report  the  evidence  or  the 
fiicts,  to  the  judge  who  made  the  order  and  no  other  \8mi(h  y.  Johnson.  7  How. 
40;  Hatch  v.  Wejfium,  8  ib.  168). 

e.  The  referee  has  no  control  over  the  person  of  the  defendant  He  cannot 
eompel  an  appearance,  nor  punish  him  for  a  disobedience  of  orders.  He  must 
report  to  the  judge  who  appointed  him  {Oreen  v.  BuUard,  8  How.  818). 

/.  Where  the  defendant  has  been  summoned  to  attend  before  the  referee 
tmder  an  order  of  reference  to  appoint  a  receiver,  and  has  delivered  over  his 
property  to  such  receiver  on  oath,  and  been  examined  on  oath  as  to  the  same,, 
the  power  of  the  referee  is  spent,  and  he  has  no  right  to  compel  the  defendant 
again  to  appear  before  him  for  a  further  examination,  without  a  new  order  ot 
the  court  (Hudstm  y.  Plete,  11  Paige,  180 ;  Orr'i  ease,  2  Abb.  457).  If  the  plahi- 
tiff  desires  a  fhrther  examination,  he  must  apply  to  the  court,  upon  proper- 
affidavits  and  notice  to  the  adverse  party,  for  an  order  authorizing  the  same; 
(Orr'i  ease,  supra). 

§  301.  [266.]  (Am'd  1849.)  Emating  suits.  Casts  qf  pro- 
ceeding. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  anj 
party  bo  examined,  whether  a  party  to  the  action  or  not,  wit- 
nesses' fees  and  disbursements,  and  a  fixed  sum  in  addition^ 
not  exceeding  thirty  dollars,  as  costs. 

g.  The  application  for  costs  under  this  section,  cannot  be  made  until  tiie 
proceedings  have  been  terminated,  and  in  favor  of  the  party  applying  {Dams^ 
v.  Turner,  4  How.  190). 

A.  This  section  does  not  apply  to  cases  where  no  examination  of  the  ]ud^ 
87 
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ment  debtor  has  taken  place;  thus,  where  the  Jncl^ent  debtor  procured  the 
order  to  be  set  aside  as  irregular,  before  any  exammation  under  such  order, 
the  court  said  this  section  did  not  give  the  defendant  costs  unless  he  has  been 
examined  (Elagle  y.  Bcmneau,  2  Sand.  679 ;  8  Code  Rep.  205). 

a.  The  fees  of  witnesses  are  "  Fifty  cents  for  each  day  wnile  attending  any 
court  or  officer ;  and  if  the  witness  resides  more  than  three  miles  from  the 
place  of  attendance,  traveling  fees  at  the  rate  of  four  cents  per  mile,  going  and 
returning**  (2  R  8.  648,  g  16 ;  and  see  MumsoU  y.  Bunge,  27  How.  85,  and  note 
tog811,tMM0. 

h.  All  the  Judges  of  the  superior  court  held,  that  if  on  the  examination  ol 
the  debtor,  no  property  or  effects  applicable  to  the  Judgment  should  be  dis- 
covered, the  creditor  would  be  ordered  to  pay  costs  to  the  debtor,  unless  the 
creditor  can  show  some  good  reason  fbr  having  required  the  debtor  to  submit 
to  the  examhiation  (Amm.^  1  Code  Rep.  N.  8. 118) ;  and  so  in  the  case  of  the 
examination  of  a  third  party  {^Anon,^  W  Abb.  106). 

ft  Where  the  order  was,  that  the  plaintiff  pay  $80  for  counsel-fee  and  f4 
witnesses*  fees,  mstead  of  saying  "  for  costs,**  and  it  was  objected  to  for  that 
reason ;  it  was  nevertheless  upheld  (H^iUaver  y.  ITiZm,  11  How.  448). 

(2.  Until  the  Judge  makes  the  final  order  for  the  application  of  the  funds  in 
the  hands  of  the  receiver,  he  has  power  to  make  the  allowance  under  this  see* 
lion  {Webber  v.  HMU^  18  How.  884). 

§  802.  [257.]  (Am'd  1849,  1851.)  EoisUng  miiU.  Di9<h 
hedience  of  order ^  hov)  py/niitted. 

If  any  pereon,  party,  or  witnese,  disobey  an  order  of  the 
jadge  or  referee,  daly  served,  such  person,  party,  or  witness 
may  be  punished  by  the  jndge,  as  for  a  contempt.  And  in  all 
cases  of  commitment  ander  this  chapter,  or  the  act  to  abolish 
impiisonment  for  debt,  the  person  commited  may,  in  case  of 
inability  to  perform  the  act  required,  or  to  endare  the  impris- 
onment, be  discharged  from  imprisonment,  by  the  court  or 
judge  committing  him,  or  the  court  in  which  the  judgment 
was  rendered,  on  such  terms  as  may  be  just. 

«.  This  section  does  not  deprive  ihs  eouii  of  its  ffeneral  power  to  punish  for 
disobedience  of  its  orders  (Keameife  com,  18  Abb.  459).  Under  this  section  a 
Judge  has  power  to  punish,  as  for  contempt,  all  disobedience  of  orders  made 
by  him  in  "  proceedings  supplementaiy  to  the  execution.*'  An  attachment 
issued  by  him  for  such  contempt  may,  therefore,  properly  be  made  returnable 
before  him  at  his  office  (Ba  SmetkurH,  8  Code  Rep.  55 ;  2  Sand.  724). 

/.  Although  Uie  code  gives  to  the  Judge  the  power  of  punishing  disobedi- 
ence to  his  orders,  reference  mugjt  be  had  to  the  revised  statutes  as  to  the  mode 
in  which  that  power  is  to  be  exercised.  A  Judge,  upon  due  proof,  may  in  his 
discretion,  issue  an  attachment  in  the  first  instance,  against  the  party  accused, 
to  appear  and  answer,  or  he  may  grant  an  oider  to  show  cause.  In  eiUier 
case,  copies  of  the  affidavits  upon  which  the  application  is  founded,  should  be 
served  with  the  attachment  or  order.  It  is  not  necessary  that  the  party  ac- 
cused should  first  have  an  opportunity  of  being  heard  upon  an  order  to  show 
cause,  before  an  attachment  can  issua  The  attachment  is  not  used  in  such 
instances,  for  the  purposes  of  punishment,  after  a  final  adjudication.  It  is 
only  a  mode  of  biinnng  the  party  before  the  court  (2  R  S.  685).  B  9eems, 
that  in  the  first  distnct,  the  ordinary  practice  is,  to  give  notice  of  motion  for 
an  attachment,  or  obtain  an  order  to  show  cause.  (lb,)  The  papers  on  a 
motion  for  an  attachment  for  contempt  may  he  entitled  either  in  the  action 
(4  Paige,  860 ;  7  id.  825 ;  1  Barb.  227) ;0THs2he  People,  <£6.,  on  the  relation  of 
A.  (the  plaintifi),  agamst  B.  (the  defendant)  (7  Paige,  825). 
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a.  Where  the  incipient  proceeding  to  punish  for  contempt  ia  an  order  to 
show  cause  and  the  contempt  is  not  denied,  no  interrogatories  need  be  filed 
(  Wai9(m  y.  FUmmmom,  5  Duer,  620). 

h.  On  service  of  an  attachment  for  contempt,  if  the  party  served  gives  a 
bond  for  his  appearance  on  the  return  day,  it  is  not  absolutely  necessary  that 
he  should  l)e  called  on  the  first  or  return  day  {The  Psople  v.  Munro^  15  How. 
4^4).  A  bond  firom  a  prisoner  under  attachment  for  contempt  with  one  surety 
only  is  void  [Morion  v.  CampbeUy  14  Abb.  410). 

c  On  the  application  for  the  attachment,  the  debtor  will  be  heard  by  way  of 
appeal  from  the  decision  of  the  referee  ordering  the  delivery  (Diekenan  v.  Van 
Tine,  1  Sand.  724). 

d  In  Shepherd  y.  Dean  (13  How.  174 ;  8  Abb.  424),  it  was  held  by  Daly,.  J., 
that  the  power  to  punish  for  the  disobedience  of  an  order  in  proceedings  sup- 
plementary to  the  execution,  **  is  with  the  Judge  who  made  the  order  diso* 
beyed,  and  not  with  the  court  ;'*  and  that  the  attachment  must  be  returnable 
**  before  the  jud^  who  made  the  order  '*  disobeyed,  as  he  alone  can  exercise 
the  power ;  and  m  that  case  he  discharged  out  of  custody  a  defendant  arrested 
on  an  attachment  for  disobeying  an  order  issued  by  and  returnable  before  the 
court,  not  the  iudge,  and  see  KeUy  y.  MeComUck  (2  E.  D.  Smith, 508);  Wiekar 
y.  Dresser  (14  How.  464).  In  the  supreme  court  it  has  been  held  (Wicker  y. 
Dresaer,  18  How.  881 ;  4  Abb.  98),  that  where  supplementary  proceedings  have 
been  commenced  before  a  Judge,  and  the  order  for  the  examination  of  the 
Judgment  debtor  disobeyed,  the  special  term  might  grant  an  attachment  for 
such  disobedience.  [This  decision  was  affirmed  at  general  term.  See  Dres- 
ser V.  Van  PeU  (15  How.  19),  and  The  PeopU  v.  KeUy  (22  How.  800).] 

«.  Whether,  when  a  county  judge  adjourns  the  hearing  upon  on  order  to 
show  cause  why  a  Jud^ent  debtor  previously  brought  before  him  upon  an 
injunction  order  for  his  examination,  should  not  be  punished  for  a  contempt 
in  disobeying  the  order,  and  nothing  is  done  upon  the  adjourned  day,  owing 
to  tlie  absence  of  the  Judge, — the  judge  loses  Jurisdiction  so  that  he  cannot 
afterwards  make  an  order  to  punish  for  the  contempt,  query  f  Where  the 
proofs  upon  rhe  question  of  contempt  are  closed,  biit  no  order  of  committal  is 
made  for  the  reason  that  the  papers  do  not  show  the  amount  of  the  plaintiff's 
Judgment,  and  time  is  given  to  the  plaintiff  until  a  set  day  to  put  in  proof  of 
the  amount  of  the  Judgment,  this  is  not  such  an  adjournment  as  that  the 
Judge  loses  jurisdiction  if  no  further  proceedings  are  had  on  the  set  day.  A 
party  committed  for  a  contempt  will  not  be  diiKharged  for  a  mere  irregularly 
in  the  proceeding  in  the  course  of  which  his  committal  was  made,  if  the  ofli- 
cer  had  Jurisdiction.  Where  in  the  course  of  supplementary  proceedings  an 
order  is  made  requiring  the  Judgment  debtor  to  show  cause  whjr  he  should 
not  be  punished  lor  contempt  in  violating  the  order  for  his  examination,  the 
Jurisdiction  to  commit  is  derived  firom  the  original  order  in  which  the  pro- 
ceedings are  founded,  not  fit>m  the  order  to  show  cause  why  the  party  should 
not  be  punished  (A/yers  y.  Janes,  8  Abb.  801 ;  Beynolds  y.  MeElhone,  20  How. 
454). 

/.  The  non-imprisonment  act  does  not  apply  to  a  Judgment  debtor  in  supple- 
mentary proceedings,  in  contempt  for  not  complying  with  an  order  to  pay  the 
Judgment  and  costs  (The  People  v.  Kelly,  22  How.  800). 

g.  Where  a  party  disobeys  an  order  for  the  payment  of  money,  the  precept 
to  oommit  issues  directly  (The  JPeopU  v.  King,  0  How.  97). 

h.  An  order  to  pay  a  sum  in  satisfiiction  of  the  Judgment,  is  an  order  to  pay 
to  theiudfment creditor (idj. 

i.  Whetner  an  order  dischar^g  a  party  from  an  attachment  for  contempt 
is  appealable  ( id).    Query. 

j.  In  Kings  county  must  the  commitment  be  to  the  penitentiary  or  the 
county  iail  ?  (Re  Cavanagh,  10  How.  27). 

k,  liiability  of  sheriff  for  escape  of  prisoner  committed  until  a  fine  is  paid 
Loosey  v.  Orser,  4  Bosw.  801). 

L  An  order  a^Judgine  a  party  in  contempt  must  be  entered  before  an  appeal 
tan  be  taken  from  it  (MarmaU  v.  Francisco,  10  How.  147). 

Bee  note  to  g  207. 
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TITLE  X. 

■ 

Of  the  casta  in  Civil  AotioM. 

Swmov  808.    Existing  statutes  reffalating  costs  repealed. 

804.    Costs,  when  allowea  of  ooune  to  the  plaintlfl^  oosts  where 

seyeral  actions  brought  on  one  instrument     - 
806.    Costs,  when  allowed  of  course  to  the  defendant. 

806.  Costs,  when  allowed  to  either  party,  in  the  discretion  of 

the  court 

807.  Amount  of  oosts  allowed. 

808.  Allowance  in  addition  to  costs. 

800.    Alk>wance,  how  computed.    Difflcolt  and  extraordinaiy 


810.  Interest  on  verdict  or  report,  when  sllowed. 

811.  Costs,  how  to  be  inserted  in  Judgment    A4]a8tm«nt  of  in* 

terlocutory  costs.       \ 
818.    Clerk's  fees. 
818.    Referee's  fees. 
814    Costs  on  postponement  of  trial 

815.  Costs  on  a  motion. 

816.  Costs  against  an  in&nt  plalntlfCl 

817.  Costs  in  an  action  by  or  against  an  executor  or  administra- 

tor, trustee  of  an  express  trust,  or  a  person  expressly  au- 
thorized by  statute  to  sue.    Security  for  costs. 

818.  Costs  on  reyiew  of  a  decision  of  an  inferior  court  in  a  spe- 

cial proceeding. 

819.  Costs  m  actions  Dy  the  people. 
830.    The  like. 

821.  Costs  agidnst  asdgnee  of  caose  of  actton,  after  action 

brought 

822.  Costs  on  a  settlement 

§803.  [258.]    Fee  iiU  abolished. 

All  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors,  and  counsel  in  civil  actions,  and  all  exist- 
ing rules  and  provisions  of  law,  restricting  or  controlling  the 
right  of  a  party  to  agree  with  an  attorney,  solicitor,  or  counsel, 
for  his  compensation,  are  repealed ;  and  hereafter  the  measure 
of  such  compensation  shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties.  But  there  may  be  allowed  to  the  pre- 
vailing  party,  upon  the  judgment,  certain  sums  by  way  of  in- 
demnity, for  his  expenses  in  the  action ;  which  allowances  are 
in  this  act  termed  costs. 
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<L  Foniier  rules  as  to  costs  abrogated. — ^The  code  has  established  rules 
regolatbxg  costs,  which  sapersede  ail  former  rules  upon  the  subject,  and  these 
provisions  applv  as  well  to  appeals  as  to  original  suits  (MorUgomery  Co.  Bk,  y. 
Albany  CUy  Bk,  8  Selden,  465).  This  prov&ion  has  not  repealed  (2  R.  S.  613, 
g  3),  as  to  costs  in  action  on  trespass  on  land  ( Utter  y.  Qifford^  25  How.  280). 

b.  Costs,  when  a  debt — Costs  do  not  become  a  debt  agunst  a  party  to  an 
action  until  Judgment  ( Warfield  y.  Watkins,  30  Barb.  396). 

e.  Costs  in  actions  &c.  against  Mayor  &c.  of  New  York. — In  actions 
or  special  prooeedine;s  a^dnst  the  Mayor,  Alderman  and  Commonalty  of  the 
City  of  New  York,  if  the  plauitiff  recover  Judflmaent,  *'he  shall  recover  full 
taxable  costs,  without  regard  to  the  amount  of  Judgment "  (Laws  1860,  ch. 
379,  §  2). 

d  Surrogates*  courts. — These  provisions  did  not  apply  to  costs  in  Burro* 
gates*  Courts  until  the  amendment  of  section  318  in  1862  (Demn  v.  PaicfUn^  25 
How.  5 ;  26  K.  Y.  441;)  nor  to  costs  on  appeal  fix)m  surrogate's  decree  {Brock- 
way  yJewetty  16  Barb.  590 ;  see  now,  §  318,  and  in  note  to  Sup'me  Court  Rule  44). 

«.  Costs  in  federal  courts. — This  section  does  not  affect  the  question  of  costs 
in  the  federal  courts.    See  1  Blatch.  C.  C.  R.,  647,  650.  . 

/.  Costs  as  between  attorney  and  client. — Costs  as  a^usted  under  the 
code  are  not  the  measure  of  compensation  for  the  services  of  the  attorney,  in 
an  action  between  himself  and  his  client  to  recover  compensation  for  such  ser- 
vices. In  such  an  action,  tiie  attorney  must  prove  the  value  of  his  services 
{Qarr  v.  Mairet,  1  Hilton,  498). 

g.  The  taxable  costs  are  pHma facie  the  measure  of  the  attorney's  compen- 
satien  {Keeiuin  v.  Dorfling&r^  19  How.  153 ;  12  Abb.  327,  noU\  Where  the  at- 
torney and  client  differ  as  to  the  amount  of  compensation  agreed  to  be  paid, 
or  as  to  the  value  of  the  services  rendered,  a  compulsory  reference  cannot  be 
ordered  {Fox  v.  Fox,  24  How.  409).  See  AUame^i  lien  and  note  to  §  271, 
ComptUtory  rtferenee, 

h.  Agreements  as  to  compensation  to  attorneys. — This  section  is  sup- 
posed to  have  so  &r  repealed  the  provisions  of  the  revised  statutes,  prohibit- 
mg  an  attorney  buying  causes  of  action  to  sue  thereon,  as  to  make  it  lawful 
for  a  party  to  agree  with  an  attorney  to  give  him  a  portion  of  a  demand,  if 
and  when  recovered,  in  consideration  of  his  bringing  suit  for  the  recovery  of 
such  demand  (SaUerlee  v.  Frazer,  2  Sand.  141 ;  Bene&t  v.  StuaH,  23  Barb.  420). 
In  Barry  v.  WMney  (1  Code  Rep.  N.  a  101 ;  3  Sand.  696),  the  superior  court 
said,  "  We  do  not  thmk  the  court  is  deprived  of  the  power  of  looking  into 
arrangements  between  attorney  and  client ; "  and  a  reference  was  ordered  to 
inquire  if  the  amount  received  by  the  attorney  was  excessive,  and  on  the  referee 
reporting  that  it  was,  the  attorney  was  ordered  to  refhnd  a  portion  of  the 
amount  received ;  and  see  Boston  v.  Smith  (1  E.  D.  Smith,  318) ;  Wilde  v.  Joel 
(15  How.  329) ;  Stow  v.  HamUn  (11  id,  452). 

t.  Substltation  of  attorney. — See  BtUe  12,  post.  The  court  in  the  absence 
of  any  agreement  as  to  the  amount  of  costs,  will  not  order  a  substitution  of 
an  attorney  on  payment  of  the  taxed  costs  only,  but  will  allow  the  attorney 
such  further  compensation  as  under  the  circumstances  is  proper  {Oregier  y. 
Ckeesbrough,  25  How.  200).  On  the  sul>stitution  of  an  attorney  where  the  at- 
torney alleges  that  subsequent  to  the  Judgment,  his  client  assigned  it,  with  a 
view  to  defeat  the  attorney's  lien,  the  attorney  may  have  a  reference  to  ascer- 
tain his  lien  on  the  Jud^ent  for  taxed  costs,  without  prejudice  to  his  right  as 
against  the  assignee  {Btehardson  v.  Brooklyn  Bailroad,  24  How.  821 ;  and  note 
at  page  480;  15  Abb.  342  note). 

j.  Costs  In  certain  actions,  where  damages  claimed  do  not  exceed 
$500.— The  marine  court  of  the  city  of  New  York  has  Jurisdiction  **  of  actions 
of  assault  and  battery,  false  imprisonment,  malicious  prosecution,  libel  and 
slander,  where  the  damages  claimed  do  not  exceed  $500 ;  and  the  costs  of  all 
such  actions  when  prosecuted  in  any  other  court  of  the  city  of  New  York, 
are  limited  to  the  amount  which  would  have  been  recoverea  in  said  marine 
court,  if  prosecuted  therein,  but  in  no  such  action  shall  the  costs  exceed  the 
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damages  recoyered"  {Law  df  1853,  p.  1165,  g  1).  Bat  If  the  damages  daimed 
exceed  $500,  and  the j>laintm  recover,  his  right  to  costs  will  be  regalated  by 
the  code  {Murray  y.  DeOroM,  8  Daer,  668 ;  13  N.  Y.  Leg.  Obs.  811).  In  an  ac- 
tion for  assault,  the  place  of  trial  was  Datchess  county,  where  the  plaintiff  re- 
sidedf  the  damages  daimed  bein^  $1000.  Afterwards  the  place  of  trial  was 
changed  to  the  city  of  New  TorL  The  cause  was  twice  tried  On  the  first 
trial  the  plaintiff  had  a  yerdict  for  $450,  and  on  the  second  trial  a  yerdict  for 
$75 ;  held  that  it  was  not  a  case  within  the  act,  and  that  the  plaintiff's  costs 
were  not  limited  to  the  amount  of  his  recovery  {SUig^  y.  Hancox^  4  Abb.  245). 
a.  Openins  atreela,  &o.^The  act  of  April  1, 1854  (Laws  of  1854,  p.  281), 
governs  as  to  the  taxation  of  the  costs  and  expense  of  street  improvements  in 
the  city  of  New  York.  Consequently  all  bills  of  the  corporation  counsel,  for 
services  rendered,  or  of  proceedings  pending  previous  to  the  first  of  Januanr, 
1855,  are  to  be  taxed  at  the  rates  allowed  previous  to  the  passage  of  the  bill 
of  1854  {In  the  maOer  of  The  Bowery,  19  Barb.  589).  The  rules  adopted  at  a 
general  term  of  the  supreme  court  in  the  first  district,  in  March,  1854,  relative 
to  the  taxation  of  costs  of  opening  and  improving  streets  in  the  city  of  New 
Yoric,  are  void.  {Id,)  An  appeal  flrom  the  taxation  of  costs  in  such  cases 
must  be  taken  berore  the  report  is  confirmed,  it  cannot  be  taken  afterwards 
(Be  Sixty-Fifth  Street,  28  How.  256). 

6.  Coata  of  one  of  aeveral  iasoes. — ^The  provision  of  the  revised  statutes, 
that  where  there  are  two  or  more  distinct  causes  of  action  in  separate  counts, 
the  plaintiff  shall  recover  costs  on  the  issues  found  for  him,  and  the  defendant 
on  those  found  in  his  fkvor,  is  not  abrogated  by  the  code  {Dreeaer  v.  Wvckee^  2 
Abb.  460). 

c.  Coata  in  apaolal  prooaodlngB. — See  note  to  1 818,  po9St,  The  legislature 
has  made  no  provision  for  costs  in  a  special  proceeding  on  an  original  applica- 
tion to  the  court  Therefore  in  an  on^nal  application  in  a  special  proceeding, 
motion  costs  only  can  be  allowed  (228  rieree,  12  How.  582).  No  costs  will  be 
allowed  tbr  the  argument  of  a  demurrer  not  authorized  by  law,  as,  for  exam- 
ple, a  demurrei  to  an  answer  not  amountiufl;  to  a  counter-claim,  at  a  time  when 
the  law  did  not  authorize  such  a  demurrer  {Sieight  v.  Hanoox,  4  Abb.  247). 

d.  The  provisions  of  that  part  of  the  code  which  relates  to  costs  upon  ap- 
peal, are  applicable  to  appeals  in  special  proceedings,  as  well  as  to  those  taken 
in  civil  actions,  strictly  so  called  {The  Piople  v.  Sturtewwty  8  Duer,  616;  The 
People  V.  BoUneon,  25  How.  845). 

0.  Coata  in  prooaodinga  on  forfeited  reoognixances  in  New  Tork 
city. — In  no  case  whatsoever  upon  proceedings  upon  forfeited  recognizances 
shall  any  fees  or  costs  be  chaigable  to  the  mayor,  commonalty,  aldermen,  or 
supervisors  of  the  city  and  county  of  New  York,  by  the  ofllcer  prosecuting  the 
same  {Lam  1855,  ch.  202,  g  8). 

/  Attomey'a  lien. — ^The  code  has  not  affected  the  lien  of  the  attorney  upon 
the  Judgment  for  his  costs  {Ward  v.  Wordevoorth,  1  £.  D.  Smith,  598 ;  Rooneu  v. 
Second  Ave,  R  B.  Co.,  18  N.  Y.  868;  Sherwood  v.  BuffaJo  and  K  T.  CUy  Bail- 
road  a>.,  12  How.  186 ;  Bolfbins  v.  Alemnder,  11 «.,  100 ;  Wilkins  v.  Batterman, 
4  Barb.  47 ;  Creighton  v.  IngereoU,  20  «!,  541 ;  Haight  v.  Holcomb,  16  How.  178, 
160 ;  7  Abb.  210 ;  Ex  parU  Kyle,  1  Cal.  881 ;  and  see  8  £.  D.  Smith,  66).  But 
the  lien  is  lost  by  an  assignment  of  the  attorney's  claim  to  a  third  person 
{ChappeU  v.  Ihinn,  21  Barb.  17). 

g.  As  between  the  parties  to  an  action,  an  attorney,  as  such,  has  no  lien  upon 
the  subject  of  the  action,  and  the  parties  may  settle  and  discharge  it  before 
judgment  without  consulting  him,  if  there  is  no  collusion  to  deprive  him  of 
costs  {MeLknoeU  v.  Second  Av.  R  R  Co,,  4  Bosw.  670 ;  see  Benedict  v.  Harlow, 
6  How.  347 ;  Brown  v.  Oomstoek,  10  Barb.  67 ;  PiaU  v.  Jerome,  19  How.  U.  8. 
Bep.  884 ;  Harrison  v.  WUcox,  11  Ire.  Law  Rep.  500 ;  Datenport  v.  Ludlow,  4 
How.  337 ;  Shank  v.  Shoemaker,  18  N.  Y.  489). 

A.  Li  such  a  case  the  attorney  cannot  after  the  settlement  proceed  with  the 
action  to  enforce  payment  of  his  costs.  {Id.)  But  where  the  parties  compro- 
mise an  action  behind  the  back  of  the  plaintiff's  attorney,  and  with  a  view  to 
Cicprive  hun  of  his  costs,  the  court  will  allow  the  attorney  to  proceed  in  the 
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action  to  recover  his  coBts  {Basqum  y.  Kniekerbaeker  Stage  Oo,^  21  How.  298 ; 
12  Abb.  824 ;  Eobins  y.  Alexander,  11  How.  100 ;  Murquai  y.  Midcy,  9  Uow. 
460 :  see,  however,  MeEeruii  v.  McKensie,  21  How.  467 ;  McKenxie  v.  Rhodes^ 
18  Abb.  887 ;  Carpenter  v.  8ixth  Av,  R  i?.  Co.,  1  Amer.  Law  Reg.  N.  8.  410 ; 
Af^cerman  v.  Aekefrfnany  14  Abb.  229 ;  Ovrni  y.  Maeon^  18  How.  166 ;  Oiwdridge 
y.  JVw,  18  How.  189). 

a.  As  against  his  client,  an  attorney  has  the  right  to  collect  a  Judgment  and 
apply  the  proceeds  towards  satisfietction  of  his  claim  for  services  (Shencood  v. 
Buffalo  R  R  Co,,  12  How.  186) ;  and  to  enforce  his  lien  he  may,  without  the 
consent  of  his  client,  sue  in  the  client's  name  on  the  undertaking  of  bail,  and  the 
client  cannot  release  the  action  to  the  prejudice  of  the  attorney's  lien  {Shaekie-^ 
ton  v.  BaH,  20  How.  89 ;  12  Abb.  826^  noU). 

b.  The  attorney  cannot  issue  an  execution  on  the  judgment  for  the  amount 
ofhis  lien  after  the  judgment  has  l)een  satisfied  by  the  client  (Aekerman  v. 
Aekerman,  14  Abb.  229 ;  rev'g  11  Abb.  256).  Nor  can  he  where  the  Judgment 
has  been  paid  alter  an  execution  has  been  returned  unsatisfied,  enforce  his 
lien  by  a  proceeding  supplementary  to  the  execution.  The  court  will  not  in- 
vestigate the  attorney's  hen  on  a  motion  for  an  attachment  in  supplementary 
proceedings,  and  proof  that  the  Judgment  has  been  satisfied,  is  an  answer  to 
vatt  a  motion  (De  Oraw  v.  Boardman,  13  Abb.  887,  note), 

e.  A  motion  made  seven  years  after  a  Judgment  has  been  satisfied,  to  vacate 
the  satisfaction  to  enforce  the  attorney's  lien  denied  (Winam  y.  Mason,  21 
How.  153 ;  83  Barb.  522). 

d.  The  attorney  cannot  be  deprived  of  his  lien  by  a  payment  under  section 
298  of  the  Code  {East  River  Bank  v.  Kidd,  18  Abb.  887,  noU ;  and  see  note  to 
§  298,  ante\  but  he  may  be  by  a  bona  fide  payment  to  the  Judgment  creditor^with- 
out  notice  of  any  lien  {Aekerman  v.  Aekerman,  14  Abb.  229 ;  and  see  Fox  v. 
Fox,  24  How.  409). 

tf.  The  attorney's  lien  to  the  extent  of  his  costs  extends  not  only  to  the 
judgment  obtained  by  him,  costs  and  damages  (Aekerman  v.  Aekerman,  14 
Abb.  229) ;  but  also  to  all  the  incidents  of  the  iudgment  or  securities  for  its 
payment,  includhigthe  undertaking  of  bail  (SnaeBeton  r,  Eart,  20  How.  89; 
12  Abb.  325,  note ;  Fbx  v.  Fox,  24  How.  409).  The  lien  attaches  to  the  subject 
matter  of  the  action  from  the  commencement  of  the  action  {Keenan  v.  Dor- 
fiinger,  19  How.  158 ;  12  Abb.  827,  note).  But  eemble,  not  to  the  damages  until 
they  are  received,  or  unless  by  virtue  of  some  special  contract  {Benedict  v. 
Harlow,  5  How  847). 

/.  Where  an  action  is  brought  for  the  puipose  of  setting  off  a  Judgment 
owned  by  the  plaintiff  against  a  Judgment  for  costs  in  favor  of  the  defendant 
against  the  plaintiff,  the  attorney's  hen  for  costs  on  the  latter  Judgment  cannot 
be  let  in  to  obstruct  the  set-off.  It  i*  otherteiee  on  a  motion  to  eet  off  (he  juda- 
menu  {Martin  v.  Kanoitse,  17  How.  146 ;  see  Bayden  v.  MeDermot,  9  Abb  14 ; 
Ely  V.  Cook,  9  Abb.  866 ;  RoberU  v.  Carter,  9  Abb.  866,  noU ;  17  How.  841). 
The  attorney's  lien  was  on  motion  held  superior  to  the  right  of  set-off  ((7rf<2Z^ 
y.  Oarrieon,  4  Paige,  647 ;  Ainslee  v.  Boynton,  2  Barb.  258 ;  contra,  Fergtuon  v. 
Baeeett,  4  How.  168 ;  Noxon  v.  Gregory,  4  How.  889). 

g.  Effect  of  assignment  of  cause  of  action  pending  the  action,  on  the  attor- 
ney's lien  for  costs  {CreiglUon  v.  IngereoU,  20  Barb.  541).  An  assignment  of  the 
Judgment  to  the  attorney  in  the  action  to  secure  his  costs,  is  allowed  a  prefer- 
ence over  the  adverse  parties'  claim  of  set-off  ( Fan  Pelt  v.  Boyer,  8  How.  319 ; 
and  see  Fsrgtuon  v.  Baesett,  4  How.  168 ;  and  note  to  g  298,  ante). 

h.  Query  :  Whether  an  attorney  can  acquire  a  lien  on  a  Judgment  in  the 
New  York  Marine  Court  {Haydeti  v.  MeDermoU,  9  Abb.  14). 

t.  Semble,  the  attorney's  lien  as  against  the  opposite  party,  may  extend  to  a 
sum  agreed  by  his  client,  to  be  paid  in  addition  to  the  taxable  costs  {Rieka^d- 
mm  V.  Brooklyn  R  R,  15  Abb.  ^42,  note  ;  24  How.  821, 480 ;  Aekerman  v.  Aek- 
erman, 11  Abb.  256 ;  14  Abb.  229 ;  Fox  v.  Fox,  24  How.  409 ;  Ward  v.  i^/m^,  9 
How.  16;  Rooney  v.  Second  Avenue  R.  R,  Co.,  18  N.  Y.  868;  naU  v. 
Ayer,  9  Abb.  220 ;  Carpenter  v.  Sixth  Avenue  R,  R,  Co.,  1  Amer.  Law  Reg. 


584  STATINQ   PBOCEKDINGS  TILL  COSTS  P^D.  [§  803. 

N.  8.  410;  19  How.  Od;  questioning  Eaighi  t.  BcHoomb,  16  How.  ITS:  7 
Abb.  210). 

a.  Tbe  existence  and  extent  of  the  lien  may  be  tletennined  in  a  sununaiy 
way,  as  by  b  retorence.  The  client  cannot  cium  a  right  to  a  trial  bj  Jury 
{Aekermdn  v.  Ackermany  14  Abb.  280). 

h.  An  attorney  was  ordered  togive  up  papers,  on  secority  being  giyen  for 
his  alleged  lien  {OunTdngham  t.  Widing^  5  Abb.  418). 

c.  Staying  proceedings  till  costs  of  previons  action  paid.— As  a  general 
rule  a   court  of  record  will  stay  the  prosecution  of  an  action,  where  the  de- 

^fendant's  costs  in  a  former  action  by  the  same  plaintiff  for  the  same  cause,  re- 
main unpaid,  until  such  costs  are  paid  (  Tovie  y.  Bwthmion^  10  Johns.  868 ; 
Edwards  y.  Ninth  Aw.  R  R,  Ch.,  2H  How.  444 ;  Julio  y.  IngaUs,  15  Abb.  429) ; 
hut  a  Justice  of  the  peace  has  no  power  to  stay  an  action  on  such  a  ground  ( Tows 
y.  Brotherton,  10  Johns.  863).  A  stay  will  not  be  ordered  where  the  first  action 
was  in  a  court  of  a  foreign  state  or  county  («/tt2k?y.  ItiffoOs^  15  Abb.429);  and  where 
ihe  plaintiff  brought  an  action  in  the  superior  court  for  legal  relief.  His  com- 
plaint was  dismissed  with  costs,  but  wiUiout  prejudice  to  an  action  for  equita- 
ble relief  Without  paying  the  costs  of  that  suit,  he  brought  the  action  for 
equitable  relief  Held  that  the  court  would  not  as  a  matter  of  course,  stay 
the  proceedings  in  the  second  action  until  the  costs  of  the  firet  were  paid 
{Dam  y.  Du;ffb,  5  Duer,  688;  8  Abb.  268) 

d.  The  motion  should  be  made  before  judnnent  in  the  second  action ;  it 
cannot  be  made  after  judgment  (Baiters  y.  Ba^^  15  Abb.  273 ;  and  see  2  Cow. 
508 ;  8  id.  57 ;  id.  880 ;  1  Johns.  Cas.  247) ;  but  smble,  the  motion  may  be 
embraced  in  a  motion  to  set  aside  the  Judgment  in  the  second  action  for  irreg> 
ulari^.  (Id.)  The  motion  is  addressed  to  the  discretion  of  the  court  (McMc^ 
hon  y.  Mut  Ben.  Ins.  Co.  12  Abb.  28).  And  the  order  is  not  ordinarily  appeal 
able,  but  an  appeal  will  be  allowed  in  certain  cases.    (Id.) 

e.  Where  such  a  stay  is  ordered,  and  the  costs  of  the  first  action  are  no<» 
paid  within  a  reasonable  time,  the  court  may  malLe  a  further  order  that  tlie 
complaint  be  dismissed,  unless  the  costs  are  paid  within  a  certain  time  (Jack 
son  y.  Edicards^  1  Cow.  596). 

Further  as  to  staying  proceedings  until  the  costs  of  a  preyious  action  are 
paid,  see  2  Bos.  &  Pul.  837 ;  8  id.  28,  note  a;  8  Dowl.  &  R.  53 ;  6  Taunt  74; 
2  T.  R.  114;  3  Wils.  149;  19  Johns.  196,  287:  2  Cow.  22,  580 ;  1  id.  140 ;  9 
Wend.  429 ;  6  Hill,  372 ;  4  Wend.  203,  216 ;  2  id.  628. 

/.  In  an  action  for  the  conyersion  of  personal  property  (troyer)  by  an  as- 
signee of  the  claim,  the  plaintiff's  proceedings  will  be  staffed  on  motion,  until 
payment  of  a  Judgment  for  costs  on  a  dismissal  of  the  complaint  in  a  former 
action  for  the  same  cause  by  the  plaintiff's  assignor  (Bichardson  y.  White,  27 
How.  155).  The  rule  in  actions  to  recoyer  real  property  applies  to  all  actions. 
(Id.) 

g.  Costs  in  existing  suits. — Costs  in  suits,  both  at  law  and  in  equity,  pend- 
ing 1st  July,  1848,  except  the  costs  of  motions  therein,  are  to  be  regulated  by 
tbe  old  fee-bill  (TruseoU  y.  King,  4  How.  173 ;  Doty  y.  Brown,  ib.  429 ;  8  Code 
Rep.  119).  Where  an  action  was  commenced  under  the  code  of  1848,  and  de- 
cided after  the  code  of  1849  went  into  effect,  it  was  held  that  the  costs  must 
1)e  regulated  by  the  code  of  1849  (Holmes  y.  St.  J(^n,  2  Code  Rep.  46).  The 
old  chancery  fee-bill  is  not  repealed  by  the  code.  It  is  still  in  force,  but  it  is 
only  applicable  to  proceedings  had  prior  to  July,  1851,  in  equity  suits  com- 
menced prior  to  July»  1B48 ;  and  in  such  suits  the  costs  prior  to  July,  1851,  are 
those  allowed  by  the  chancery  fee-bill,  and  since  July,  1851,  those  allowed  by 
the  code  (Curtis  y.  LeatiU,  1  Abb.  118).  In  actions  at  law  pending  on  1  July, 
1848,  and  tried  afterwards,  the  right  to  and  amount  of  costs  are  goyemed  by 
the  former  system.  Costs  of  proceedings  subsequent  to  the  yerdict,  and  to 
reyiew  the  decision  made  at  the  trial,  t&en  in  the  mode  prescribed  by  the 
code,  are  goyemed  by  the  code  (McMasters  Y.^Vemon,  1  Abb.  179 ;  4  Duer, 
625).  Suits  commenced  before  the  code,  are  exempted  from  the  repeal  of  all 
fonnci  statutes  in  relation  to  costs.    In  such  suits  the  right  to  costs  and  the 
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amotmt  to  be  recovered,  depend  upon  the  statutory  proyisions  in  force  irhea 
tbe  code  was  enacted—except  in  relation  to  those  subsequent  proceedings  to 
which  the  code  may  apply  (Rich  y.  Husson^  1  Duer,  617).  In  an  equity  suit 
commenced  befbre  the  code,  and  continned  after  it  took  effect,  costs  are  to  be 
taxed  under  the  rules  which  prevailed  before  the  code,  as  to  all  proceedings 
except  appeals  (Traver  y.  Kipp^  4  Abb.  858 ;  but  see  note  to  %  811). 

a.  Doable  ocsta — This  section  has  not  abolished  the  right  to  double  costs 

gven  by  the  revised  statutes  {BarOe  v.  Oilman,  17  How.  1 ;  18  N.  Y.  260). 
ouble  costs  are  allowed  only  in  cases  of  verdict,  demurrer,  nonsuit,  nonpros., 
or  discontinuance;  and  a  report  of  referees  is  not  within  the  statute  (10  Wend. 
225 ;  CaUuns  v.  fVHUafM,  1  Code  Rep.  N.  S.  68 ;  Calkin$  v.  Brand,  {ib.);  contra^ 
TUkni  V.  %)ark8, 9  How.  466).  What  defendants  entitled  to  double  costs  {Van" 
Bergen  v.  AekUe,  21  How.  814).  A  public  officer  proceeded  against  by  man- 
damus is  entitled  to  double  costs,  if  he  succeeas  (The  Peopm  v.  CoUlome,  20 
How.  878).  The  provisions  of  the  revised  statutes  as  to  double  costs  do  not 
apply  to  actions  of  an  equitable  character  (Taake  v.  Sehmult,  25  How.  840). 
Where  judgment  is  obtained  against  a  defendant  sued  as  a  public  officer  in  a 
Justice's  court,  and  on  appeal  to  the  county  court  the  judgment  is  reversed, 
and  the  judgment  of  me  county  court  is  affirmed  in  the  supreme  court^  hela 
the  defendant  was  entitled  to  double  costs  in  the  supreme  court,  but  not  m  the 
county  court  (Wheeloek  v.  ffotehkiss,  18  How.  468). 

b.  A  public  officer,  otherwise  entitled  to  double  costs,  waives  his  rieht  to 
such  costs  by  uniting  in  a  defence  with  a  party  not  entitled  to  such  costs  vfiroif- 
l^  V.  Fay,  18  How.  481). 

d  Treble  coats— (see  WaUcer  v.  BumJuMn,  7  How.  66). 

e.  Double  ooata  on  appeal— (see  Dexter  v.  Adame,  4  How.  867 ;  2  Denio, 
646). 

.  d,  Maxried  woman. — ^If  a  married  woman  who  is  plaintiff  in  an  action 'for 
a  divorce  discontinues  it,  or  is  defeated,  her  husband  is  not  liable  to  her  attor- 
neys for  the  costs  of  the  action  (PhUUpe  v.  Simmons,  11  Abb.  287).  As  to 
collecting  costs  against  a  married  woman  prior  to  the  recent  statutory  enact- 
ments, on  the  subject,  see  ITiamas  v.  Iftamaef  (18  Barb.  149);  Valeniine  v.  Middies 
Um  (11  Ir.  £q.  R  280). 

e.  Insolvent  and  diflsolvad  Insarance  companies.— Coats  under  law  of 
'1862,  p.  743,  to  facilitate  the  closing  up  of  insolvent  and  dissolyed  mutual  insa* 
ranee  companies  {Bangs  v.  BaTto,2A  How.  487). 

/.  Ko  jnzisdiotion. — On  dismissing  an  action  for  want  of  jurisdiction  the 
court  may  render  a  judgment  for  costs  (MeAfahan  v.  Mat  Ben,  Ins.  Co.,  8  Bosw. 
644;  8  Abb.  297;  12M2.28;  iftn^  v.  Pbe^,  86  Barb.  242 ;  Oumberiand  Coal  Co., 
V.  Hoffman  Steam  Coal  Co,,  89  Barb.  16 ;  80  «i  159 ;  20  How.  62 ;  16  Abb.  78 ; 
eonira,  HarrioU  v.  N.  J.  B.  iJ,,  8  Abb.  284 ;  Strader  v.  Graham,  18  How.  U.  S. 
Rep.  602 ;  and  see  Qormly  v.  Ifelntosh,  22  Barb.  271). 

g.  Common  pleas  costs. — ^The  distinction  wliich  formerly  existed  between 
the  rate  of  costs  in  certain  cases  in  the  New  Yorlc  common  pleas  and  the 
Supreme  Court  is  abolished  by  the  Code  (Smith  v.  Keeler,  8  How.  55). 

h,  Malioioas  trespass.— The  section  of  the  revised  statutes  which  provides 
for  costs  in  actions  of  trespass  certified  to  have  been  malicious  is  repealed 
(SmUh  V.  Keoler,  8  How.  65 ;  see  Utter  v.  Qiffard,  26  How.  289 ;  AOdey  v.  Mar- 
thaU,  19  How.  110). 

i.  Forcible  entry.— Costs injproceedlngs  for  forcible  entry,  &c.  may  be  reg- 
ulated by  the  supreme  court  (Ine  Pdople  v.  Townsend,  6  How.  178). 

j,  Beoturity  ibr  costs. — ^The  provisions  of  the  revised  statutes  (2  R  8. 620) 
are  still  in  force  (2  Sand.  632 ;  16  Abb.  269)  and  are  as  follow : 

g  1.  When  a  suit  shall  be  commenced  in  any  court— 

1.  For  a  plaintiff  not  residbig  within  the  jurisdiction  of  such  court ;  or  for 
several  plaintifib,  who  are  all  non-residents;  or, 

2.  For  or  in  the  name  of  the  trustees  of  any  debtor ;  or, 

8.  For  or  in  the  name  of  any  person  being  insolvent,  who  shall  have  beea 
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diflcharged  from  hl8  debts,  OT  whose  penon  shall  baye  been  exonerated  from 
imprisomnent.  pursuant  to  ai^  law,  for  the  collection  of  any  debt  contract^ 
before  the  assignment  of  his  estate ;  or, 

4  For  or  in  the  name  of  any  person  committed  in  execution  for  a  crime; 
or, 

5.  In  the  nadie  of  any  inlhnt  whose  next  firiend  has  not  given  security  for 
costs,— 

The  defendant  may  require  such  plaintiff  to  file  security  fbr  the  payment 
of  the  costs  that  may  be  incurrea  by  the  defendant,  in  such  suit  or  pro- 
ceeding. 

g  2.  If,  after  the  commencement  of  a  suit,  the  plidntiff  diall  become  a  non- 
resident, or  all  the  plalntifb  sliall  become  non-rendent  or  insolvent,  and  be 
discharged  or  exonerated  as  aforesaid,  or  be  sentenced  to  state-prison  for 
any  term  less  than  for  life,  the  defendant  may  also  require  such  security  to  be 
filed. 

%  8.  The  order  to  file  such  security,  and  that  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed  antil  such  security  be  filed  and  the  sureties  shall  Justify 
if  excepted  to,  may  be  made  by  the  court  in  which  the  action  is  pending,  or  by 
any  Juoge  thereof  m  vacation,  upon  due  proof,  by  affidavit,  of  the  fiicts  entitling 
such  defendant  thereto.  [The  power  here  given  to  a  Judee  out  of  court  is  not 
restricted  by  g  401, subd.  6.  of  the  Code  (WaMume  v.  LangUif,  16  Abb.  269 ; 
Su9on  V.  Laufrenee,  16  Abb.  259,  note).] 

%  4  Such  security  shall  be  given  in  the  form  of  a  bond,  in  a  penalty  of  at 
least  two  hundred  and  fifty  dollars,  with  one  or  more  sufllcient  sureties,  to  the 
defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may  be  awarded  to 
the  defendant  in  such  suit 

g  6.  It  shall  be  filed  with  a  derk  of  the  court,  and  notice  thereof  be  given 
to  the  defendant  or  his  attorney.  Within  twenty  days  after  the  service  of 
such  notice,  the  defendant  may  except  to  the  sufficiency  of  the  sureties,  by  giv- 
ing notice  of  such  exception  to  the  plaintiffs  attorney. 

g  6.  Within  twenty  days  after  such  notice  of  exception,  the  sureties  shsU 
Justify,  by  an  affidavit,  that  they  are  worth  double  the  penalty  of  auch  bond, 
over  and  above  all  debts :  of  which  affidavit,  a  copy  shall  be  served  on  the  de- 
fendant or  his  attorney. '  Such  Justification  shall  operate  to  discharge  the  order . 
to  stay  proceedings. 

g  7.  In  the  cases  in  which,  according  to  the  provisions  of  this  title,  a  defend- 
ant at  the  commencement  of  a  suit  shall  be  entitled  to  require' security  for 
costs,  the  attorney  for  the  plaintiff  shall  be  liable  for  such  costs,  to  an  amount 
not  exceeding  one  hundred  dollars,  until  security  therefor  be  filed,  as  herein 
provided,  whether  such  security  shall  have  been  required  by  the  defendant 
or  not 

g  8.  Such  attorney  may  relieve  himself  fh>m  such  liability,  by  filing  security, 
and  the  sureties  therein  justifying,  if  excepted  to,  as  herein  provided,  wittiout 
being  required  to  do  so  by  the  defendant,  and  by  giving  notice  thereof  to  such 
defendant,  or  his  attorney. 

a.  These  provisions  of  the  revised  statutes,  apply  only  to  courts  of  record 
and  are  not  applicable  to  Justices*  courts  (Ihiifne  v.  BcUhawaif,  4  N.  T.  Leg. 
Obs.  21).  •     . 

Practice  on  applyhig  for  aectuity.— The  practice  as  to  ordering  and  filing 
security  for  costs  is  unchanged  by  the  code  {UadweU  v.  Manning^  m  How.  88 ; 
CoU  V.  Wheder,  12  Abb.  889).  The  practice  to  be  pursued  when  it  is  desired 
to  obtain  security  for  costs  is  either  (1)  to  obtain  a  chamber  order  ex  parte^  di- 
recting security  to  be  filed  within  twenty  days,  or  that  cause  be  shown  on  a 
day  after  the  expiration  of  [or  during,  12  Abb.  889]  said  twenty  days,  why 
such  security  should  not  be  filed,  and  staying  proceedings  in  the  mean  time, 
or  (2)  to  move  for  security  on  notice  to  the  opposite  party  {CadweUY,  Manning^ 
15  Abb.  271 ;  24  How.  38 ;  Branson  v.  Freeman.  8  How.  493,  ^dCoU  v.  Wheeler^ 
12  Abb.  888,  stating  the  practice  in  the  New  York  common  pleas  as  differing 
from  the  practice  In  some  respects  in  the  supreme  court). 
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a.  The  defendants  cannot  appear  separately  and  each  require  security.  The 
statute  requires  only  one  bond  and  that  should  gun  to  and  is. for  the  benefit  of 
all  the  defendants  {Leftwiek  t.  CUnUm,  26  How.  26). 

b.  Where  a  defendant,  after  serving  a  notice  of  motion  for  security  for  costs, 
and  before  the  day  on  which  he  proposes  to  moye,  receives  notice  that  security 
has  been  filed,  with  a  copy  of  the  sureties'  affidavit  of  Justification,  he  should 
countermand  his  notice ;  if  he  persists  in  moving,  he  will  be  charged  with 
costs  {MteklethwaOe  v.  BhodeSy  4  Sand.  Ch.  R  484). 

e.  "When  aacurity  wUl  be  ordered. — It  is  not  imperative  on  the  court  to 
grant  an  order  for  security  for  costs  under  all  circumstances  {Bobimon  v.  Siih 
ckUr,  1  Denio,  628 ;  Florence  v.  BuOde^,  1  Duer,  706 ;  Feam  v.  Qeipeke,  18  AbU 
478).  The  plaintiff  cannot  be  required  to  file  security  for  costs  when  per- 
mitted to  prosecute  ia  forma  pauperis^  nor  be  permitted  so  to  prosecute  if  re* 
quired  to  file  security  for  costs  {Flarenee  v.  BuOdey^  1  Duer,  706). 

d.  Where  there  are  several  plaintifb,  the  defendant  has  a  right  to  security 
for  costs  only  where  all  of  them  are  non-residents.  If  only  one  of  the  plain- 
ti£b  is  a  resident,  the  defendant  is  not  entitled  to  such  security,  although  it  ap- 

Sears  such  resident  plaintiff  is  irresponsible  {Ten  Broeek  v.  SeynoUU,  18  How. 
62). 

e,  A  plidntiff  who  resides  out  of  the  city  of  New  York,  suing  in  the  snperior 
court  of  that  city,  may  be  required  to  give  security  for  costs  {AMahi,  y. 
Onunn,  2  Sand.  682 ;  Bheeom  v.  Adame^  2  Code  Rep.  69 ;  Hioke  v.  Paywn^  7 
Abb.  826).  And  where  the  plaintiff,  m  an  action  in  the  superior  court,  who 
resided  in  the  county  of  Cayuga  at  the  commencement  of  the  action,  subse- 
quently assigned  the  demand  m.  suit  to  a  resident  of  the  city  of  New  York, 
and  this  fact  was  set  up  in  opposition  to  a  motion  for  security  for  costs, 
Campbell,  J.,  decided  that  security  for  costs  must  be  given  (Phanix  v.  Town- 
9hendy  1  Sand.  644,  in  note ;  2  Code  Rep.  2\.  It  has  been  since  held  that  a  re- 
sident of  the  state  who  is  plaintiff  in  an  action  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  cannot  be  required  to  give  security  on 
the  ground  that  he  is  not  a  resident  of  the  city  and  county  of  New  York 
f£M  y.  Macdanald,  12  Abb.  218). 

/.  A  plaintiff  who  was  a  non-resident  at  the  time  of  commencing  his  a6> 
tion,  is  not  excused  from  filina;  security  for  costs  by  the  &ct  that  he  after- 
wards becomes  a  resident  (Anwer  r.  AmNer^  8  Abb.  840). 

^.  As  to  requiring  security  where  the  plaintiff  enlists  during  the  action  and 
j^oes  out  of  the  state  (Qanoood  v.  Bradbw^^  9  Dowl.  Pra.  Caa.  108). 

h,  A  non-resident  plaintiff,  necessarily  prosecuting  in  the  right  of  her  intes- 
tate must  give  security  for  costs  (Murphy  v.  DarUng&n^  1  Code  Rep.  85). 

i,  A  temporary  absence  of  the  plaintiff  will  not  entitle  the  defendant  to  se- 
cnrilyforcosto  (2  Wend.  258;  4$6.602;  8t^.l84^.  But  an  absence  of  a  year 
is  not  temporary  (2  Wend.  258 ;  and  see  4  Sand.  198). 

/  A  non-resident  plaintiff,  in  an  action  for  chattels,  ^ook  proceedings  for 
claim  and  delivery,  and  gave  the  usual  undertaking ;  the  defendants  obtained 
a  return  of  the  goods,>-held  that  the  plaintiff  might  be  required  to  give  secu- 
rity (G^esfc^  V.  Bamaiw,  7  Abb.  19 ;  lBosw.657;  Boucher  y.  jPw,14Abb.l; 
contra,  see  Wieconain  Ine.  Oo.  Bank  v.  Hotibe,  22  How.  494). 

k,  A  suit  must  be  commenced  in  the.  name  of  an  infimt — sole  plaintiff— to 
entitle  the  defendant  to  securi^  for  costs  (Hulbert  v.  UTeweU,  2  Code  Rep.  54 ; 
4  How.  93).  And  where  a  husband  and  inrant  wife  brought  a  suit  Jointly,  the 
defendant  was  held  not  entitled  to  security  for  costs,  although  the  husband 
was  appointed  and  named  in  the  proceedings  as  next  friend  of  the  wife.  {2b.) 
But  in  a  subs^uent  case  it  was  held  that  a  non-resident  guardian  of  an  infiint 
plaintiff  nuing  with  other  plaintiflb  of  full  ace,  whether  such  guardian  be  a  re- 
sponsible person  or  not,  may  be  required  to  give  security  for  costs  {Ten 
Broeek  v.  BeyncMs^  18  How.  462).  ^  It  is  a  regulation  of  practice,  entirely 
the  creature  of  the  court  and  under  its  control,  whether  a  next  friend  shau 
give  security  or  not.  When  appointed  for  an  Infant  defendant,  it  is  never  re- 
quired unless  when  the  statute  makes  it  necessary;  when  for  an  inf^t  nlaiii- 
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^  it  would  be  required  or  not,  aooording  to  the  dreanutanoes  of  the  case  " 
{Thtmuu  Y.  Thomas,  18  Barb.  150).  A  subsUtuted  next  Mend  most  give  eeco- 
rity  for  costs  (Golden  y.  Eamm,  8  Edw.  Ch.  R  811). 

<k  Where  tlie  plidntiff  recovered  Judgment  on  demurrer,  and  the  defendant 
appealed  to  the  general  term  pursuant  to  section  848,  without  giving  security, 
and  afterwards,  and  pending  the  appeal,  removed  from  the  State, — ^the  plain- 
tiff, the  respondent,  moved  that  the  defendant,  the  appellant,  give  security  for 
costs ;  for  by  the  appeal  he  became  plaintiff  in  error,  and  was  a  non-resident 
Shankland,  J.,  demed  the  motion  {Johnaan  v.  Teomaru,  8  How.  140). 

b,  A  foreign  government,  suing  in  a  court  of  this  State,  may  be  required  to 
give  security  for  cosU  {BeptMic  cf  Meadoo  v.  ArrangoityZ  Abb.  470). 

e,  For«ign  CkxrporatJon. — A  foreign  corporation,  before  commencing  an 
action,  should  file  security  for  costs  (2  R  S.  457,  §  1 ;  still  in  force,  10  How. 
1).  Omitting  to  do  so  is  an  irregularity  only,  which  can  at  any  time  be  cured 
w  filinff  security  (Bankif  MieSigan  v.  Jemip,  10  Wend.  10 ;  JR^tim  d  BrooH 
Paper  Workt  v.  WtUdt,  14  Abb.  1 10).  In  that  case  security  was  filed  after  notice  of 
motion  to  set  aside  the  proceedings  for  irregularity.  The  court  held  it  to  be 
in  time,  and  denied  the  motion.  Whether  a  recdver  of  an  insolvent  corpora- 
tion who  is  plaintiff  shall  give  security  for  costs,  is  within  the  discretion  of 
the  court  (Briffffa  v.  Vandenburgh,  22  fT.  Y.  467). 

d.  An  order  at  tpecial  term  denying  a  motion  to  dismiss  the  complaint  on 
the  ground  that  the  plaintiffs,  a  foreign  corporation,  had  omitted  to  file  secu- 
rity for  costs,  is  not  appealable  {Tjfrtme  arid  Lock  Saven  B.  B.  Co.  y.  Sehenekf 
18  How.  275). 

e.  Where  the  appellants,  a  foreign  corporation,  gave  notice  of  appeal  under 
section  826,  without  giving  security  or  obtaining  any  order  on  the  subject,  the 
respondents  moved  for  an  order  that  the  appellants  (the  plaintiff)  file  security 
for  the  co8t&  The  motion  was  denied  (Steam  jfangation  Co.  v.  Weed,  8 
How.  40). 

J*.  A  Judgment  by  default  in  favor  of  a  foreign  corporation  will  pot  be  set 
de  for  a  failure  to  file  security  for  costs  before  commencing,  or  during  the 
pendency  of  the  action  (MereharU^  Bank  v.  JfiOi,  8  E.  D.  Smith,  210). 

g.  Where,  in  a  suit  by  a  foreign  corporation,  the  plaintifi^  have  once  put  in 
the  security  for  costs  required  by  statute,  thev  cannot  be  ordered  to  file  new 
security,  although  the  sureties  on  the  original  undertaking  become  insolvent 
(Hartford  Quarrv  Go,  v.  Pmdleiony  4  Abb.  460 ;  SlaUr  BarUc  v.  Sturdy,  18  Abb. 
224 ;  21  How.  486 ;  Boucher  v.  Pia,  14  Abb.  1 ;  see,  however,  Bridges  v.  Can- 
feld,  2  Edw.  Gh.  R  208). 

h.  Security,  whan  to  be  demanded — ^It  has  been  supposed  that  the  defen- 
dant may  demand  security  at  any  time  before  Judgment  (1  Edw.  Ch.  R  ^10) ; 
and  such  appears  to  be  the  view  taken  in  the  supreme  court  (Bogce  v.  Bates,  8 
How.  495 ;  AbboU  v.  Smith,  ib,  468 ;  BuOer  v.  Wood,  10  ib,  814) ;  but  in  the 
superior  court  a  different  rule  prevails.  Thus,  in  Florence  v.  BvJJdey  (1  Duer, 
705),  decided  by  Bos^mrth,  J.  and  approved  on  consultation  with  the  oUier 
Judges,  the  motion  was  not  made  until  after  the  cause  had  been  referred  and 
noticed  for  hearing;  and  it  did  not  appear  that  there  was  any  reason  lor 
making  the  motion  other  than  such  as  existed  and  was  known  to  the  defendant 
at  the  time  of  the  commencement  of  the  action :  it  was  held  that  the  motion 
had  been  unreasonably  delayed,  and  it  was  denied.  And  when  iht  motion  was 
not  made  until  after  the  cause  had  been  several  times  noticed  for  trial  by  the 
defendant  himself,  it  was  held  the  defendant  had  waived  his  right  to  demand 
security  for  costs  (Swan  v.  Mattheiee,  8  Duer,  618).  Whenever  such  a  motion 
has  been  unreasonably  delayed,  the  j;ranting  it  rests  in  the  sound  discretion 
of  the  Judge  (lb.  ^  Feam  y.  Qelpcke,  18  Abb.  487;  Boucher  v.  Pia,  14 
Abb.  1).     ^ 

i.  In  a  previous  case  in  the  superior  court,  where  there  had  been  a  default 
and  Judgment,  and  the  latter  stood  as  security,  the  defendant,  after  bein?  let 
in  to  defend,  moved  for  security  for  costs,  and  the  motion  was  granted  (Oard- 
ner  y.  KeBy,  1  Code  Rep.  120 ;  2  Sand.  688) ;  and  in  that  court  it  was  held  that 
ft  non-xeeident  plaintiff,  assignee  for  the  benefit  of  creditors,  may  be  ordered  to 
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ffire  security  for  costs,  after  Judgment  against  him  and  alter  he  has  appealed 
Dx>m  such  Judgment  (Baum^  y.  Stringer,  4  Bosip.  668). 

a.  It  was  held  by  Mitchell,  J.  in  AbbaU  y.  JSmith  (6  Hqw.  463) ;  that  an  order 
for  security  for  costs  might  be  made  after  defendant's  time  to  answer  had  ex- 
pired but  before  Judgment  was  entered. 

e.  After  a  decision  oyerruling  a  demurrer  to  the  complaint  with  leaye  to  the 
defendant  to  answer  on  payment  of  costs,  the  defendant  is  not  in  a  condition^ 
at  least  until  by  payment  of  costs  he  has  put  himself  in  a  position  to  be  permit- 
ted to  ahiswer,  to  require  the  plaintiir  to  me  security  for  costs  {Btitler  y.  Wood, 
10  How.  ai4). 

d.  The  motimi  should  be  made  so  as  not  to  improperly  dela^  the  plaintiff  in 
the  prosecution  of  his  action,  or  the  motion  will  be  denied  with  costs  (6  HilL 
934). 

0.  Fonn  of  the  order. — ^When  the  application  is  to  a  Judee  at  chambers,  the 
order  should  be  in  the  altematiye,  requiring  security  to  be  filed  in  twenty  aays, 
or  that  the  plaintiff  show  cause  why  such  security  should  not  be  filed,  at  the 
next  special  term  there^er,  with  a  stay  of  proceedings  in  the  mean  time ;  if 
made  otherwise  it  might  be  irregular  {Bronson  y.  Preiman,  8  How.  293 ;  Cad- 
weU  y.  Manning,  12  Abb.  271 ;  24  How.  S8]  Oottv.  Wheeler,  12  Abb.  388). 

/.  Bffeot  of  the  order. — ^An  order  requiring  plidntiff  to  file  security  for 
costs,  and  BtAYmg  his  proceedings  until  the  security  shall  be  filed,  ana  the 
sureties  Justin*,  does  not  operate  as  an  extension  of  the  time  to  answer  (White 
y.  Smith,  16  Abb.  109,  noU). 

g.  After  an  order  to  file  security,  or  show  cause,  with  a  stay  of  proceeding 
in  the  mean  time,  the  defendant  cannot  moye  to  dismiss  the  complaint  fur 
want  of  prosecution  of  the  action,  because  plaintiff  did  not,  pending  the  stay, 
notice  the  cause  for  trial  (MiUe  y.  Chapman,  1  How.  102). 

A.  When  a  non-resident  plaintiff  giyes  notice  of  an  application  to  the  court 
(as  for  the  appointment  of  a  receiyer^,  and  before  the  time  for  making  the 
motion  the  defendant  obtains  an  oraer  staying  plaintiff's  proceedings  until 
security  for  costs  is  filed,  the  motion  cannot  be  made  until  such  security  is 
giyen  {Price  y.  JWte,  6  Paige,  44). 

t.  The  bond — sureties. — The  bond  for  security  for  costs  need  not  follow 
the  precise  words  of  the  statute,  but  it  will  be  sufficient  if  equally  foyorable 
to  the  defendant  (Smith  y.  Norwii^  2  Code  Rep.  14).  It  may  be  executed  by 
the  sureties  alone,  without  the  plaintiff  (1  How.  191).  One  surety  is  sufficient, 
and  the  plaintiff's  attorney  may  be  the  surety  (4  Sand.  Gh.  R  484). 

j.  The  penalty  of  the  bond  is  to  be  at  least  |250,  and  may  be  required  in 
such  larger  sum  as  the  court  or  Judge  may  deem  proper  (Ltflmck  y.  CUfkUm, 
26  How.  26).  But  as  a  general  rule,  the  defendant  wul  not  be  allowed  to  haye 
the  security  increased  oyer  $250  (1  How.  146;  Leftwick  y.  CUnUm,  26  How. 
26).  And  when  a  bond  is  giyen  in  the  lowest  sum  the  statute  prescribes,  and 
the  defendant  does  not  object  to  it  within  twenty  days,  the  court  will  not  en- 
tertain a  motion  to  increase  the  amount  of  security  (CaateUanoe  y.  Jonee,  4 
8and.  679).  The  bond  must  be  proyed  or  acknowledged  in  like  manner  as  a 
deed  ot  real  estate  (Rule  6)  {CM  y.  Wheder,  12  Abb.  888).  If  the  sureties  are 
excepted  to,  they  must  Justiiy,  although  they  may  haye  made  an  affldayit  of 
sufficiency,  a  copy  of  which  has  been  seryed  with  the  bond  (/d  Be  Faulkner, 
4  Hill,  80;  Broneon  y.  JP^reeman,  8  How.  498).  If  the  bond  is  executed  by  two 
sureties,  and  the  sureties  are  excepted  to,  it  is  sufficient  for  one  to  Justify  {Btg- 
ging  y.  WiUiams.  2  Duer,  678).  This  applies  to  all  cases  of  an  order  requiring 
security  to  be  filed,  if  the  order  does  not  specifically  require  more  than  one 
surety.    (lb), 

h  In  Broneon  y.  Freeman,  (8  How.  493),  the  summons  was  seryed  Januaiy  10. 
On  Januaiy  27,  the  defendant  obtained  [ex  parte^  and  seryed  an  order  of  a 
county  Judge,  requiring  the  plaintiff  to  file  secunty  for  costs  within  twenty 
days.    On  January  31,  the  defendant  obtained  m>m  the  same  Judge,  and 
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seiTed,  an  order  that  the  defendant  haTe  time  to  answer  imtQ  ten  days  after 
the  plaintiff  has  filed  securities  for  costs,  and  the  sareties,  if  excepted  to,  have 
Justified  and  the  notice  of  such  Justification  riven.  On  April  18,  the  plaintiff 
filed  a  bond  as  security  for  costs,  with  an  affidavit  of  Justincation,  and  served 
a  copy  of  the  bond  and  affidavit  on  the  defendants  attorney.  On  April  28, 
the  defendant  served  notice  of  excepting  to  the  sureties.  No  notice  or  justifi- 
cation was  subsequently  served,  ana  on  May  17  the  plaintiff  entered  judgment 
as  for  want  of  an  answer.  The  defendant  moved  to  set  aside  the  Judgment 
for  irrregularity.  The  court  held  that  both  parties  had  been  irregular,  and 
ordered  the  Judgment  set  aside.  The  defendant  was  irregular  in  not  taking 
the  order  to  file  security  in  the  alternative.  But  the  order,  although  irregular, 
could  not  be  disregarded;  and  the  plaintiff,  not  having  moved  to  set  it  aside, 
ought  to  have  complied  with  it ;  and  this  he  did  not  do.  ^  He  should  have 
obtained  a  new  affidavit  fix>m  the  surety,  after  receiving  notice  of  the  excep- 
tion, and  have  served  a  copy  of  that  affidavit  on  the  defendants  attorney. 
Until  that  was  done  the  ten  days,  allowed  by  the  order  of  January  Slst,  did 
not  commence  to  run.^' 

a.  If  the  surety  becomes  insolvent,  the  plaintiff  cannot  be  required  to  sub- 
stitute another  in  his  place  (see  ante.  p.  68iB  g), 

b,  (hieryy  whether  where  one  of  several  defendants  appeared  and  procured 
a  bond  to  be  filed,  any  other  defendant  can  except  to  the  sureties,  or  move  to 
enlarge  the  penalty  of  the  bond  {L^wiek  v.  CUrUan^  20  How.  26). 

e.  Effect  of  omitting  to  file  seonrlty. — If  the  plaintiff  neglect  for  an  un- 
reasonable time  to  file  security  after  an  order  for  him  to  do  so^e  defendant 
may  move  for  Judgment  for  a  dismissal  of  the  complaint  (12  Wend.  295;  19 
<&.  10 ;  4 id.  200 ;  Boi/eey.  BcUeB,  8  How.  406). 

d.  Waiver  oi  order. — The  defendant  waives  an  order  for  staying  the  pro- 
ceedings until  security  for  costs  are  given,  by  putting  the  cause  on  tlie  calen- 
dar (2  Edw.  Ch.  R.  404;  Bojfee  v.  Bates,  8  How.  406). 

e.  Idability  of  attorney  for  ooats^ — In  Boyee  v.  Bates  (8  How.  496),  the 
plaintiff  was  a  non-resident  at  the  time  of  the  commencement  of  the  action ; 
after  issue  joined  and  after  the  county  of  trial  had  been  changed,  an  order  was 
made  on  the  defendant's  motion  requiring  the  plaintiff  to  file  securitv  for  costs 
within  forty  days,  and  staying  his  proceedings  m  the  action  until  such  security 
was  filed.  No  security  was  filed,  and  after  the  expiration  of  the  forty  days 
limited  by  the  said  order,  the  defendant  noticed  the  cause  for  trial ;  and  the 

Slaintiff  not  appearing  when  the  cause  was  called,  the  defendant  moved  to 
ismiss  the  complaint.  The  motion  was  granted,  and  judgment  entered  for 
the  defendant  The  defendant  demanded  payment  of  the  plaintiff's  attorney 
of  the  amount  of  the  iudsment,  $81  60,  and  (10  costs  ac^nd^d  against  the 
plaintiff  on  a  motion  in  the  action.  The  costs  not  being  paid,  the  defendant 
moved  for  process  against  the  plaintiff's  attorney  to  compel  payment.  The 
court  made  an  order  that  the  plaintiff's  attorney  should  pay  the  amount  of 
the  judgment  and  interest,  the  $10  awarded  on  the  previous  motion,  and  $10 
for  the  costs  of  the  motion  then  before  the  court,  not  exceeding  in  the  whole 
$100. 

/.  The  attorney  for  a  non-resident  plaintiff  is  only  liable  for  the  costs  in 
cases  where  the  plaintiff  is  a  non-resident  at  the  time  of  the  commencement  ot 
the  action  and  not  where  he  becomes  a  non-resident  pending  the  action.  And 
therefore  in  order  to  compel  payment  of  costs  by  the  attorney  it  must  be  made 
to  appear  afflrmaUtdy  that  the  pbdntiff  was  a  non-resident  at  the  time  the 
action  was  commenced  (Mdr  v.  Brown,  9  How.  270) ;  and  the  plaintiff's  attor- 
ney by  continuing  the  action  after  the  plaintiff  becomes  a  non-resident,  does 
not  render  himself  liable  for  the  costs  incurred  subsequent  to  the  time  when 
the  plaintiff  became  such  non-reddent  {Long  v.  HdH,  1  Code  Rep.  N.  S.  115 ; 
8  Sand.  729). 

g.  Action  on  bond.^If  the  plaintiff  fail  in  his  action,  and  the  defendant's 
costs  are  not  paid  according  to  the  condition  of  the  bond,  the  defendant  may 
commence  an  action  on  the  bond  as  a  matter  of  course,  and  without  applying 
to  the  court  for  leave  {Higky  v.  BMn,  7  Wend.  482).  But  before  commencing 
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an  action  on  the  bond,  a  demand  of  the  costs,  of  the  plaintiff  or  his  sureties,  is 
necessary  (5 Hill, 87:  1  How.  100;  t&.  191;  see  1  Games R  180). 

a.  A  non-resident  plaintiff  gave  security  for  costs  and  had  Judgment  against 
him,  ttom  which  Judgment  he  appealed.  Pending  the  appeal  the  defendant 
commenced  an  action  on  the  bond  given  to  secure  the  costs :  held  that  In  such 
a  case  the  course  for  the  plaintiff  in  the  first  action  and  his  sureties  to  pursue 
was  to  move  to  stay  the  proceedings  in  the  action  on  the  bond,  pending  the 
appeal  ( Van  Vleek  t.  Olark,  24  How.  190 ;  88  Barb.  816). 

See  the  concluding  sentence  of  §  817,  and  note. 

b.  Municipal  ooiporations.— No  costs,  fees,  disbursements  or  allowance 
shall  be  recovered  or  inserted  in  any  Judgment  aninst  municipal  corporations, 
unless  the  claim  upon  which  such  judgment  is  Tounded  shall  have  been  pre- 
sented for  payment  to  the  chief  fiscal  ofi^cer  of  said  corporation,  before  the 
commencement  of  an  action  thereon  (Laws  1859,  ch.  262,  §  2).  This  statute 
applies  as  well  to  claims  for  damages  on  account  of  the  negligence  or  miscon- 
dSict  of  the  city  authorities  as  to  demands  upon  contract  (Hart  v.  OUy  of  Brook' 
^,  86  Barb.  »)6). 

§  804.  [259.]  (Am'd  1849,  1862.)  WTien  allowed  of 
course  to  the  plairUif.    Costs  of  several  actions  on  one  mstrt^ 

Costs  shall  be  allowed  of  conrse  to  the  plaiutiff  upon  a 
recovery,  in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty ; 

8.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has 
no  jurisdiction; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars.  But  in  an  action  for  assault, 
battery,  false  imprisonment,  libel,  slander,  malicious  prosecu- 
tion, criminal  conversation,  or  seduction,  if  the  plaintiff  re- 
cover less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  than  damages.  And  in  an  action  to  recover  the  posses- 
sion of  personal  property,  if  the  plaintiff  recover  less  than  fifty 
dollars  damages,  he  shall  recover  no  more  costs  than  damages, 
unless  be  recovers  also  property  the  value  of  which,  with  the 
damages,  amounts  to  fifty  dollars,  or  the  possession  of  property 
be  adjudged  to  him,  the  value  of  which  with  the  damages 
amounts  to  fifty  dollars.  Such  value  must  be  determined  by 
the  jury,  court,  or  referee,  by  whom  the  action  is  tried. 

5.  When  several  actions  shall  be  brought  on  one  bond,  re- 
cognizance, promissory  note,  bill  of  exchange,  or  other  instm* 
ment  in  writing,  or  in  any  other  case,  for  the  same  cause  of 
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action,  against  eeveral  parties  who  might  have  been  joined  as 
defendants  in  the  same  action,  no  costs  other  than  disbarse- 
ments  shall  be  allowed  to  the  plaintiff  in  more  than  one  of  sQch 
actions,  which  shall  be  at  his  election,  provided  that  the  party 
or  parties  proceeded  against  in  such  other  action  or  actions 
shall,  at  the  time  of  the  commencement  of  the  preyious  action 
or  actions,  have  been  within  this  State,  and  not  secreted. 

NaU  to  8MMdon  L 

«.  When  does  a  olalm  off  titto  to  real  fjiopeity  azlse  ?— In  BtaXon  t. 
J€rti9  (1  Johns.  14S),  it  was  held  that  the  title  came  in  qnestion  when  the 
controversy  was,  whether  the  defendant  had  a  right  of  way  or  not  over  lands 
admitted  to  be  the  plaintiff's  (2  Caines,  220) ;  where  the  issae  is.  whether  the 
defendant  has  a  right  by  prescription  to  overflow  the  plaintiff's  lands  (Eu&tau 
V.  TuOiiU,  2  Johns.  185).  In  Sing  y.  Annin  (10  Johns.  802),  an  action  of  tres- 
pass jmaiv  daumimfreaUy  the  defendant  pleaded  that  theplalntiff's  fences  were 
insumcient ;  it  was  held  the  title  was  not  in  question.  In  Jaekun  v.  lUxndaSL 
(11  Johns.  405),  an  action  for  memt  profiU^  after  the  trial  of  an  ejectment  suit, 
it  was  held  that  the  title  did  not  necessarily  come  in  question.  Title  could 
only  come  in  question  in  case  the  plaintiff  claimed  damages  for  occupation 
prior  to  the  time  of  the  demise  alleged  in  the  declaration  in  the  ^ectment 
suit  See  Brown  y.  ScofM  (8  Barb.  239) ;  and  in  ISinnicUg  V.  Lawyer  (8  Cow. 
882)  It  was  held  it  was  not  sufficient  that  the  plaintiff  offer^  eyidence  pertinent 
to  the  question  of  title.  In  Hvbbd  y.  Bodhuter  (8  Ck)w.  115),  in  trespass  on 
wOd  and  unoccupied  lands,  on  the  trial,  defendant  admitted  plaintiff^s  tiUe ; 
held  nevertheless  it  was  in  question  and  must  have  been  proved  but  for  the 
admission  on  the  trial.  This  decision  rested  on  the  ground  that  the  lands  were 
lotZi,  and  that  plaintiff  must  prove  title  to  establish  a  constructive  possession 
{Brown  y.  Mqjar%,  7  Wend.  405 ;  Gardner  v.  Heart,  1  Coms.  528).  And  in 
Brown  v.  Majort,  which  was  also  in  trespass  on  land,  part  of  it  unindosed  and 
part  in  occupation,  it  was  held  the  title  was  not  hi  question.  In  Badley  v. 
JSriee  (6  Wend.  539),  trespass  for  talcing  timber,  the  defendant  sought  to  justify 
by  proof  of  a  right  of  common  of  estovers  as  tenant ;  held  that  the  title  came 
in  question. 

b.  In  Chandler  v.  Duane  (10  Wend.  568)  there  was  set  up  a  parol  license  to 
overflow  the  plaintiff 's  land ;  held  the  title  did  not  come  m  question.  In  The 
Paopte  y.  N.  7.  Com.  Pleoi  ^18  Wend.  579),  hi  trespass,  a  parol  license  to  enter 
the  plaintiff's  land,  to  repair  a  drain,  was  set  up ;  held  the  title  did  not  come 
in  question.  In  Wiekham  v.  Seely  (18  Wend.  649),  trespass  for  entering  unin- 
dosed land  covered  with  water ;  defence,  license  to  enter ;  held  title  did  not 
come  in  question ;  and  see  Utter  v.  Qifford,  25  How.  287 ;  MvUer  v.  Bayard, 
15  Abb.  450 ;  and  ante,  p.  64,  e  ;  contra,  a  dictum  of  Duer,  J.,  Nike  v.  lAnddey, 
8  How.  188 ;  1  Duer,  610). 

e.  In  Dufickei  v.  Farley  (1  How.  180),  trespass  on  wild  lands,  plea  not  guilty, 
held  the  title  was  in  question. 

d  An  answer  in  an  action  for  an  assault,  that  the  place  where  the  assault 
took  place  was  a  highway,  puU  title  hi  issue  (Dinshart  v.  WelU,  2  Barb.  432). 

e.  In  Burnet  v.  Keliy  (10  How.  406)  the  complaint  alleged  a  fordble  entry 
into  the  house  of  the  plaintiff,  and  severing  from  the  freehold  and  carrying 
away  and  converting  a  cooking-range  of  the  plaintiff  The  defence  was  that 
at  the  time  of  the  alle^red  trespass  the  premises  were  possessed  by  one  Reed, 
and  not  by  the  plaintitf,  and  all^;ed  a  license  to  enter  from  Reed,  and  that  the 
said  range  was  the  property  of  the  defendant  On  the  trial,  the  plahitiff 
offered  to  prove  his  title  to  the  premises ;  the  defendant  objected  on  the  ground 
that  only  the  poeaeeeion  and  not  the  title  was  in  question.  The  court  admitted 
the  evidence  to  show  possession.    The  plaintiff  had  a  verdict,  damages  six 
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cents.  A  motion  by  the  plaintiff  for  a  certificate  that  the  title  came  in  ques- 
tion, was  denied ;  and  per  Mitchell,  J.,  after  referring  to  the  cases  above  ab- 
stracted and  some  others :  *'  The  result  of  the  cases  seems  to  be  (1),  that  under 
the  old  system  of  pleading,  if  the  lands  were  wUd,  the  plaintiff  could  not  prove 
his  possession  without  proving  his  title,  and  that,  therefore,  the  title  to  the 
land  would  be  in  controversy  In  the  case  of  such  lands  whenever  the  possession 
was  in  controversy.  (2)  But  if  the  lands  were  not  wUd^  although  they  were 
unoccupied^  proof  of  title  would  not  be  necessaiy  in  proving  implied  posses- 
sion. (8)  That  under  the  old  system  of  pleading,  a  defendant  in  trespass  put 
in  issue  the  nghi  to  the  ponemony  as  well  as  Maofact  ofjHmession  ;  and  because 
the  righi  was  thus  put  m  issue,  the  title  to  the  land  was  in  question.  (4)  But 
under  the  present  system  nothing  is  in  issue  but  what  the  answer  puts  in 
issue ,  it  does  not  pat  in  issue  the  right  to  the  possession,  but  only  the  fact  of 
possession ;  the  title  to  the  land  is  not  in  question.  (5)  If  the  answer  does  not 
raise  the  question,  the  proof  cannot ;  unless  from  the  circumstances  of  the  case 
the  £sict  of  possession  could  n»t  be  proved  without  proving  the  right  to  the 
possession.  (6)  In  this  case  the  plaintiff  in  his  complaint  did  not  rely  on  his 
title  to  the  land,  but  on  his  possession  of  it  merely ;  and  tliat  he  alleged  not  to 
be  a  possession  as  implied  fh)m  ownership,  but  a  possession  in  fact  (7)  The 
proof  of  a  title  not  necessary  to  the  plaintiff 's  case,  not  alleged  in  the  pleadings, 
and  not  controverted  there,  and  not  disputed  at  the  trial,  although  allowed  by 
the  judge  m  dbundanU  catUela,  should  not  be  allowed  to  give  the  plaintiff 
costs,  as  if  the  defendant  had  questioned  his  title." 

a.  A  claim  of  possession  is  not  a  claim  oi  title  to  land.  In  its  most  compre- 
hensive sense,  the  term  title  embraces  the  possession,  but  not  in  the  sense  used 
in  the  code,  §  S04  (MuUer  v.  Bayard^  16  Abb.  449).  As  there  used,  it  is  nothing 
less  than  an  assertion  of  a  right  of  possession.  An  action  to  recover  damages 
for  the  diversion  of  water  from  land  of  which  the  plaintiff  alleges  he  is  the 
owner  and  in  possession,  does  not  involve  a  claim  of  title  {Bathbone  v.  McCkm- 
neO,  20  Barb.  811 ;  21  N.  Y.  466). 

h.  Where  the  claim  of  title  to  real  property  arises  on  the  pleadings,  and  the 
plaintiff  recovers  a  verdict,  he  is  entitled  to  costs,  of  course.  And  in  such  a 
case  the  defendant  cannot  relieve  himself  of  his  liability  for  the  costs,  by  ad- 
mitting the  title  on  the  trial  (NUbb  v.  lAndOey,  8  How.  188 ;  1  Duer,  610). 

«.  Where  the  complaint  alleged  that  the  defendant  entered  the  plaintiff's 
close  and  took  and  converted  certain  personal  property  therein,  the  answer 
admitted  the  plaintiff's  title  to  part  of  the  close  mentioned  in  the  complaint,  and 
denies  his  title  as  to  the  residue,  and  justified  the  entry  on  the  whole  close. 
The  verdict  was  special,  as  follows :  The  jufy  find  for  *tbe  defendant  on  the 
question  of  title  put  in  issue,  and  a  verdict  for  fifty  cents,  in  fevor  of  the  plain- 
tiff, for  the  conversion  of  the  personal  property.  On  motion  at  special  term, 
an  order  was  made  that  plaintiff  recover  full  costs.  From  this  order  the  de- 
fendant appealed,  and  the  general  term  reversed  the  order  (Burluiniy,  Titbits^ 
7  How.  74). 

On  this  subject  see,  further,  note  to  section  55,  p.  64,  ante, 

d.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  is  the 
certificate  of  the  judge  who  tried  the  cause,  or  an  entry  in  the  minutes,  unless 
the  pleadings  show  it  (Mayor  dccfl^T.Y.  JBUUbury,  2  Code  Rep.  152 ;  NUei 
v.  lAnddey,  1  Duer,  610 ;  8  How.  188 ;  Burhans  v.  TibbitU,  7  How.  75).  The  cer- 
tificate may  be  made  nunc  pro  tunc  even  after  appeal  to  the  general  term  (jSny- 
der  V.  Beyer,  8  !E.  D.  Bmith,  248). 

e.  In  an  action  for  trespass  on  lands  where  the  plaintiff  recovers  a  verdict 
for  any  amount  he  is  entitled  to  recover  costs  under  the  revised  statutes  g  R. 
B.  618,  §  8),  which  has  not  been  repealed  by  the  code  ( Utter  v.  Oiffbrd,  25  How. 
289 ;  expressly  contra,  Smith  v.  Keeier,  8  How.  55 ;  and  impliedly  contra  are- 
most  of  tiie  cases  referred  to  in  this  note ;  and  see  Ashley  v.  MarahaU,  19  How- 
110). 

/.  Costs  after  answer  of  title  In  justice's  court— Where  an  action  was 
originally  commenced  against  two  defendants  in  a  district  court  of  the  city  of 
New  York,  and  a  plea  or  title  interposed,  and  thereupon  the  action  was  dis- 
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continued  and  commenced  in  the  snpreme  conrt  The  plaintiff  allied  two 
causes  of  action ;  on  one  cause  of  action  he  recovered  against  one  defendant 
less  than  $60)  and  failed  entirely  as  to  the  other  defendant,  there  was  no  cer- 
tificate that  title  came  in  question,  held  that  the  plaintiff  by  Tirtae  of  section 
61  of  the  code,  was  entitl^  to  costs,  and  that  the  defendants  were  not  nor 
was  either  of  them  entitled  to  oosU  {Biake  y.  JawMy  19  How.  821). 

Nate  to  Subdimion  2. 

a.  Where  the  plaintiff  brought  an  action  in  the  nature  of  replevin,  to  re- 
cover the  possession  of  a  horse,  the  referee  before  whom  the  cause  was  tried, 
found  for  the  plaintiff  six  cents  damages,  and  assessed  the  value  of  the  horse 
at  twenty-five  dollan.  The  plaintiff  proceeded  to  have  his  coets  acjioated  at 
the  like  sum  of  twentv-five  dollars,  supposing  that  he  was  entitled  to  as  mudi 
coets  as  the  value  of  the  propertyand  damages.  The  defendant  moved  to  re- 
duce the  costs  to  twelve  cents.  The  motion  was  granted  (Minki  v.  Tfoff,  8 
How.  288). 

b.  Where  in  an  action  to  recover  the  possession  of  personal  property  the 
luiy  find  a  verdict  in  &vor  of  the  plaintiff  for  a  return  of  the^roperty,  assesa- 
mg  the  value  at  less  than  $50,  and  without  finding  any  damages  ror  the  deten- 
tion, held  that  the  plaintiff  was  the  prevailing  party  and  entitled  to  nominal 
damages  and  to  as  much  costs  as  damages,  and  that  the  defendant  was  not  en- 
titled to  costs  (Vim  Schoning  v.  MUeheUj  28  How.  44;  afiBrmed  at  genenl 
term,  28  How.  164 ;  14  Abb.  185 ;  468 ;  and  see  CoMn  v.  Miitan,  27  How. 
76). 

0.  In  an  action  to  obtain  possession  of  personal  property,  the  plaintiff  had  a 
verdict  for  a  portion  of  the  property  assessed  at  the  value  of  $200,  and  the 
defendant  a  verdict  for  the  residue,  held  that  each  party  was  entitled  to  coats 
(P&rier  v.  Willet,  14  Abb.  819 ;  Summert  v.  /ami,  14  Abb.  822,  note). 

dL  In  an  action  to  recover  possession  of  personal  property,  where  the  de- 
fendant before  the  retaking  of  the  property,  under  an  equitable  defence  ten- 
dered the  amount  he  claimed  to  be  due  and  kept  his  tender  good,  and  on  the 
trial  the  plaintiff  had  a  verdict  for  less  than  the  sum  tendered,  held  the  plain- 
tiff was  not  entitied  to  costs  (Arclier  v.  Oole^  22  How.  411). 

I^ate  to  Subdmriana  8  and  4. 

«.  There  is  no  provision  in  the  code  saving  from  the  operation  of  tills  sec- 
tion cases  pending  at  the  time  of  its  adoption ;  and,  therefore,  in  an  action 
for  an  assault,  commenced  while  the  code  of  1848  was  in  force,  and  decided 
idfter  the  passage  of  the  code  of  1849,  where  the  plaintiff  recovered  six  cents 
damages,  it  was  held  that  he  was  entitied  to  no  more  costs  than  damages 
{8Ume  V. Duffy,  1  Code  Rep.  N.  a,  129 ;  Keatiiw  v.  Antban^y  ib.  288;  HdmeB 
y.  8t.  John,  2  Code  Rep.  46).  The  same  was  decided  in  an  action  for  libel 
(Taifior  v.  Gardnar,  2  Code  Rep.  47;  Beiding  v.  ConkHn,  ib.  112 ;  4  How.  196 ; 
Wkeelar  v.  WestgaU,  ib.  269). 

/.  In  the  case  of  an  action  in  tne  supreme  court,  agidnst  a  Justice  for  a  &lse 
return,  if  the  plaintiff  recover  less  than  $50,  the  defendant  is  entitled  to  costs, 
altiiough  such  an  action  is  not  within  section  58  {Wcrdgn  v.  Brown,  14  How. 
827),  and  the  same  was  held  in  an  action  against  a  sheriff  for  not  returning  an 
execution  (Loughran  v.  Oner,  15  id,  281). 

0.  Where  the  action  was  on  a  promissory  note  for  $200  and  interest,  the  plain- 
tiff admitted  payments  and  off-sets,  but  claimed  a  balance  of  $95  85.  The  cause 
was  referred,  and  the  referee  reported  that  the  principal  and  interest  on  the  note 
amounted  to  $258  60,  and  that  the  payments  and  set-off  amounted  to  $258  40, 
leaving  due  the  plaintiff  $5  20.  The  question  was  whether  the  plaintiff  was 
entiticKl  to  costs.  He  contended  that  he  was,  because  the  total  accounts  of  the 
parties  proved  on  the  trial  to  exceed  $400.  Harris,  J.,  however,  held  that  the 
plaintiff  was  not  entitied  to  costs :  **  The  plaintiff  onlv  claimed  $95  85.  He 
admitted  the  residue  of  the  note  had  been  satisfied.  Tne  only  matter  in  dis- 
pute was  the  amount  to  be  allowed  the  defendant    It  is  in  no  sense  true 
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therefore,  that  the  sum  iotal  of  the  accounts  of  both  paittefl  proved  on  the 
trial  exceeded  |400  "  {EtxkUess  y.  Brundage,  8  How.  268>. 

a.  Where  an  action  was  brought  on  a  promiaBory  note  fbr  |186,  given  on  the 
settlement  of  accounts  between  the  parties,  and  the  defence  was  that  a  mis 
take  occurred  in  such  settlement  which,  if  corrected,  would  show  that  tlie  de- 
fendant did  not  owe  any  thing.  The  total  amount  of  the  accounts  exceeded 
$2,000.  The  accounts  were  examined  by  the  referee  on  the  trial,  and  the  mis- 
take corrected,  by  which  the  amount  due  the  plaintiff  was  reduced  to  $26  12. 
The  referee  found,  "  that  plaintiff  recover  of  defendant  $26  12  with  costs.** 
The  plaintifiTs  costs  were  adjusted  by  the  clerk,  and  entered  in  the  Judgment ; 
and,  on  motion  to  set  aside  the  Judgment  for  the  costs,  held  plaintifir  was  enti- 
tled to  his  costs,  as  the  case  was  one  in  which  a  Justice  of  the  peace  had  no 
Jurisdiction  (QmUind  v.  CompbeU,  18  How.  177). 

b.  A  plaintiff  who  sues  in  a  court  of  record  in  an  action  arising  on  contract, 
for  the  recovery  of  money  only,  and  proves  contested  demancb  which,  with 
those  established  bv  defendant,  exceed  $400  in  amonft,  is  entitled  to  costs,  al- 
though he  recover  less  than  $50.  Thus,  where  the  plaintiff  demanded  $656  76 
and  mterest  On  the  trial,  the  amount  was  admitted  to  be  $832  97.  Defen- 
dant established  a  setroff  to  $831 82,  and  the  plaintiff  had  Judgment  for  $1 15, 
— ^held  he  was  entitled  to  his  costs  {St&lwU  v.  Stapk9y  5  Duer,  691).  Demands 
admitted  on  the  trial  are  proved  (id ;  and  8  Abb.  865). 

c.  Where  the  plaintifib  sued  in  the  superior  court  for  ft414  51,  and  were  al- 
lowed only  $120,  and  the  defendant  set  up  a  counter-claim  of  $98  88,  and  was 
allowed  $78  24,  and  for  the  balance,  $41  76,  the  plainti£b  recovered, — ^held 
that  the  defendant  was  entitled  to  costs  {Sprinq  VaUep  Shot  A  Lead  Co,  v.  Jaak" 
eon,  2  Sand.  622).'  And  where  the  plaintiff  clauned  $886,  the  defendant  set  up 
payment  and  counter-claim  $200.  On  the  trial  plaintiff  established  his  claim 
to  the  amount  of  $260  92,  and  defendant  payment  to  the  amount  of  $95  85, 
and  counter-claim  to  the  amount  of  $186  48.  The  actual  demands  therefore 
were  less  than  $400,  namely,  $887  85, — ^held  that  the  defendant  was  entitled 
to  costs  {Orim  v.  Cronkhite,  15  How.  250). 

d.  Where  in  an  action  on  contract  to  recover  money  only,  the  plaintiff  claims 
over  $dO,  but  recovered  less  than  $50,  he  must  pay  costs  as  a  matter  of  course 
{Peet  V.  Warth,  1  Bosw.  658 ;  Landeberger  v.  Magnetic  Telegraph  Co,,  8  Abb.  85). 

e.  An  action  by  a  Judgment  creditor  to  set  aside  transfers  of  property  made 
by  the  debtor,  and  to  procure  the  appointment  of  a  receiver  of  such  property, 
its  proceeds  and  profits,  and  to  compel  the  assignee  to  deliver  sueh  property 
and  proceeds,  &c.  to  the  receiver,  is  not  an  action  **  for  the  recovery  of  money  ' 
withm  subdivision  4  of  section  804,  nor  section  808.  Those  words  are  used  in 
the  same  sense  in  both  sections,  and  do  not  include  actions  in  which  relief 
other  than  a  Jud^ent  for  money,  must  btj  granted  to  enable  a  plaintiff  to 
maintain  the  action  ;  these  words,  as  here  used,  mean  an  action  in  which  the 

Slaintiff  merely  seeks  to  recover  a  Judgment  for  a  sum  named  {Ruchanan  v. 
(orrdt,  13  How.  296). 

/.  Where^  in  an  action  upon  contract,  the  plaintiff  recovers  less  than  $50, 
but  extmguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  Uiat 
amount,  neither  party  is  entitled  to  costs  (Kalt  v.  Ltgriot,  8  Abb.  190 ;  affirm- 
ing a  C.  ttf.  83 ;  12  How.  585 ;  contra.  Crane  v.  Hokomb,  2  Hilton,  270 ;  and  see  8 
Abb.  85  n;  Feet  v.  Warth,  1  Bosw.  658). 

g.  An  action  brought  to  enforce  a  lien,  in  wMch  the  plaintiff  claims  not 
possession  of  the  property  subject  to  the  lien  but  Judgment  for  the  amount  of 
the  debt,  is  an  action  for  the  recovery  of  money  (Tnut  v.  Person,  3  Abb.  84), 
and  the  court  has  no  discretion  over  the  costs,  where,  in  such  an  action,  the 
plaintiff  proved  a  claim  of  $40,  and  the  defendant  a  counter-claim  of  $89,  held 
tliat  defendant  was  entitled  to  costs.    (Id.) 

A.  In  suits  by  city  authorities  in  the  supreme  court,  even  to  enforce  the  as- 
sessment laws,  if  the  plaintitfs  recover  less  tluin  $  50  damages,  they  can  recov- 
er no  more  costs  than  damages.  (This  Was  the  decision ;  die  case,  Mayor  dtc^ 
oJN,  Y,  V.  HUleburgh,  2  Code  Hep.  152,  is  erroneously  reported). 
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a.  A  distinction  was  attempted  between  costs  and  disborsements,  and  it  was 
held,  that  although  where  the  plaintiff  obtained  an  order  for  less  than  $50,  he 
was  not  entitled  to  costs,  he  might  nevertheless  recover  his  disbursements 
{Newton  v.  &u>eeC%  Ba^on,  2  Code  Rep.  61 ;  4  fiow.  184).  But  it  was  previously 
held,  in  Sw^ft  v.  VeWitt^  1  Code  Rep.  25,  and  subsequently  in  BMing  v.  Conkh 
Un,  Wheeler  v.  Weiigate,  8Ume  t.  Dujfy,  and  Keating  y.  Anihonu  (ante^  p.  61^  e\ 
that  where  a  partv  was  not  entitled  to  costs,  he  was  not  entitled  to  disburse- 
ments.   Costs  include  disbursements  (iVft  v.  Warth^  1  Boinv.  658)^ 

b.  The  word  "  reetner  "  means  what  sbaU  be  assessed  as  damages,  eo  nomifis 
V  Fan  Eom  v.  Pttrie,  2  Caines*  R.  218 ;  Seaman  v.  Bailey,  ib.  214).  Before  the 
code,  it  was  said  that  the  amount  of  the  Judgment  recovered  was  the  test 
to  determine  the  right  to  costs  (12  Wend.  189 ;  8  Johns.  Ill ;  18  i&.  845 ; 
18  Wend.  560 ;  2  Hill,  127,  ft.;  1  How.  185 ;  and  see  Hoe  v.  Sanborn,  24  How.  26). 

e.  This  section  does  not  apply  to  foreclosure  suits  (Gattagher  v.  Egan,  8 
Band.  742 ;  8  Code  Rep.  208). 

d.  Where  in  an  action #a  a  Joint  promissory  note,  brought  against  the  rep- 
resentatives of  one  of  the  deceased  Joint  debtors,  and  the  surviving  Joint 
debtor,  the  survivor  being  alleged  to  be  insolvent,  the  plidntiff  recovered, — 
held  that  he  was  entitled  to  costs,  and  that  the  case  was  not  within  the  pro- 
Tisions  of  the  revised  statutes  (2  K.  S.  90),  respecting  costs  against  executors 
{York  V.  Plsek,  9  How.  201 ;  and  see  section  817  and  note). 

e.  In  an  action  for  damages  for  taking  i)er8onal  property,  the  plainitff  re- 
covered six  cents  damages,  which  were  paid  at  the  trial.  ^Defendant  entered 
judgment  for  his  costs.  On  plaintiff*s  motion  to  set  aside  that  Judrment, — 
held  that  defendant's  proper  course  would  have  been,  if  plaintiff  refused  to 
enter  Judgment,  to  move  for  leave  to  enter  Judgment  for  his  costs ;  yet  it  would 
be  useless  to  set  aside  the  Judgment,  as  he  would  be  entitled  on  tiie  same  pa- 
pers to  have  leave  to  re-enter  it,  therefore  the  motion  was  denied  without 
costs  (Bunnell  v.  Oriffln,  8  Abb.  89). 

/.  Where  two  or  more  defendants  are  sued  on  a  Joint  liability,  and  one  suf- 
fers Judgment  by  default,  and  the  other  defends  unsuccessfully,  out  one  Judg- 
ment can  be  entered,  and  the  defendants  are  equally  liable  for  the  whole  costs 
(Warner  v.  JPbrd,  17  How.  54). 

Noie  to  Subdititum  5. 

g,  SemNe,  this  subdivision  does  not  apply  to  costs  on  an  appeal  prosecute*! 
by  defendants  (PraU  v.  Alien,  19  How.  450);  and  if  several  defendants  appeal 
from  several  Judnnents  on  the  same  bond,  &c.,  the  plaintiff  if  he  succeed  may 
have  costs  of  each  appeal    (Id,) 

?L  Where  more  than  one  action  is  brought  upon  a  bond,  note  or  instrument 
against  the  different  parties  thereto,  a  full  bill  of  costs  is  allowed  in  one  ac- 
tion only  and  the  disbursements  in  the  others  (PraU  y.  AUen,  19  How.  450), 
and  so  if  but  one  action  is  brought  and  there  is  a  severance  by  the  defendants. 
(Id.) 

§  305.  [260.]     When  aUxmed  to  defendant. 

Coats  shall  be  allowed  of  coarse  to  the  defendant,  in  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be 
entitled  to  costs  tlierein. 

i  Prima  fade,  a  defendant  is  entitled  to  costs  on  the  dismissal  of  a  com- 
plaint against  him.  It  lies  on  the  pliuntiff  to  show  himself  within  some  excep- 
tion to  Skis  rule  (Banta  v.  MareeUue,  2  Barb.  878). 

j,  ^  Section  805  of  the  code  is  confined  to  the  actions  mentioned  in  section 
804,  which  does  not  apply  to  foreclosure  suits,  as  is  shown  by  the  language  of 
section  808  "(GaUagJier  v.  Egan,  2  Sand.  742).  In  a  foreclosure  suit,  Vie  court, 
will  permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  dismiss  his  suit, 
without  paying  costs  to  Junior  incumbrancers,  who  have  appeared  to  protect 
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their  rights.    So,  as  to  the  mortgager  personal! j  liable  for  the  debt,  who  has 
conveyed  the  mortgage  premisea  subject  to  its  payment    {Id,) 

a.  Sections  805  and  806  apply  as  well  to  appeals  as  to  original  suits.  Where 
there  are  two  defendants,  and  Judgment  is  aMrmed  as  to  one,  and  there  is  a 
complete  reversal  as  to  the  other,  the  reversal,  in  the  absence  of  any  special 
circumstances,  will  be  with  costs  (Mcntgomery  Co,  Bk.  v.  Albany  Oily  B^k,^  3 
Selden,  405). 

b.  In  an  action  for  tort  against  two,  where  there  is  a  verdict  in  &vor  of  one 
defendant,  and  in  favor  of  the  plaintiff  against  the  other  defendant,  the  de- 
fendant prevailing  is  entitled  of  course  to  costs  under  section  806  (Decker  v. 
Gardner^  4  Selden,  29 ;  DarMs  v.  Lyons^  5  td  549 ;  Hinde  v.  MeyerBy  4  How. 
856  ;  Brown  v.  Bou>en,  16  t<i  544 ;  see,  contra,  BuUd^  v.  Smith,  1  Duer,  704) ; 
and  except  in  cases  brought  after  discontinuance  in  a  justice's  court  on  the 
ground  of  title  coming  in  question  {Blake  v.  JameSy  19  How.  ^1).  And  this  is 
so,  although  the  defendant  acquitted  was  absent  from  the  State  at  the  time  of 
the  trial,  but  his  co-defendant  had  in  charge  the  preparation  of  the  cause  for 
trial,  and  the  witnesses  were  subpoenaed  and  att^ded  for  both  defendants 
(Brown  v.  Bou)eny  16  How.  544) ;  and  in  an  action  on  contract  against  two,  if 
the  plaintiff  fails  as  to  one  defendant,  he  is  entitled  to  his  costs  of  course  (Guy- 
ler  V.  GoaUy  10  How.  141 ;  WUUaaM  v.  Ihrgan,  13  id  188 ;  6  Duer,  658). 

c.  Where  the  defence  of  infancy  is  set  up  by  one  of  several  defendants,  the 
plaintiff  may  as  to  him  discontinue  the  action  wWwut  eosU,  on  application  to 
the  court  before  trial ;  but  if  he  goes  to  trial  and  compels  the  derendant  to  es- 
tablish his  defence  of  infancy,  then  the  plaintiff  must  pay  the  costs  (Cuyler  v. 
CoaUy  10  How.  141).  Where  two  are  sued  on  a  joint  debt  and  they  answer 
separateljr,  one  pleading  infancy,  they  thenceforth  cease  to  be  united  "  in  in- 
terest **  within  section  806.  In  such  a  case  the  judge  on  the  trial,  on  the  fact 
of  infancy  being  proved,  may,  in  his  discretion  permit  the  plaintiff  to  discon- 
tinue the  action  as  against  such  infant  without  costs  (BuUer  v.  Morris^  1  Bosw. 
829 ;  WeUingtan  v.  Claeeon,  9  Abb.  177). 

d.  Where,  in  an  action  against  a  foreign  corporation,  it  was  disclosed  on  the 
trial,  for  the  first  time,  that  tlie  plaintiff  was  a  non-resident,  and  the  complaint 
was  thereupon  dismissed  for  "  want  of  jurisdiction  *'  in  the  court,  held  that 
the  defendants  were  entitled  to  costs  as  of  course  without  any  order  for  the 
purpose  (A/cMahon  v.  Mutual  Benefit  Ins,  Co.  8  Bosw.  644 ;  8  Abb.  297 ;  con- 
tra, Harriott  v.  New  Jersey  RB.  Go.S  Abb.  284.    See  ante,  p.  585/. 

e.  Where  one  in  possession  of  chattels,  claiming  them  as  owner,  brought  an 
action  against  the  mortgagee  of  said  chattels  restraining  him  from  taking  pos- 
session of  them  and  then  sold  them  and  received  the  avails.  On  the  trial, 
defendant's  title  to  a  small  portion  of  the  goods  was  established,  and  he  had 
'ud^ent  against  the  plidntiff  for  the  conversion,  in  an  amount  exceeding  $50, 

leld  that  defendant  was  entitled  to  costs  (Ashley  v.  MarshaU,  9  Abb.  861 ;  80 
Barb.  426). 

/.  In  an  action  against  two  defendants  for  the  recovery  of  money  alleged  to 
be  due  fh>m  them  Jointly,  if  either  defendant  has  a  verdict  or  report  of  a 
referee  in  his  favor,  he  is  entitled  to  costs  of  course  (Corbett  v.  Ward,  8  Bcsw. 
632). 

See  note  to  %%  806, 886;  and  as  to  costs  after  an  offer,  see  §  885  and  note. 

§306.  [261.]  (Am'd  1849, 185L)  When  allowed  to  either 
party  in  the  discretion  of  the  court. 

(1.)  In  other  actions  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court. 

(2.)  In  all  actions  where  there  are  several  defendants  not 
united  in  interest  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all, 
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the  court  may  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor,  or  any  of  them. 

(3.)  In  the  following  cases  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  court : 

1.  When  a  new  trial  shall  be  ordered  ; 

2.  When  a  judgment  shall  be  affirmed  in  part,  and  reversed 
m  part 

a.  Costs  In  the  dtooretion  of  the  ooort--The  **<iiher  aetiom**  referred  to 
ill  this  section,  are  eqiiity  causes  of  action  (Bine$  y.  Ifyen,  4  How.  856;  8 
Code  Bep.  48 ;  Qattagher  v.  ^^an,  2  Band.  742).  Costo  are  in  the  discretion 
of  the  court  in  an  action  to  vacate  the  award  of  arbitratorB  (Wood  y.  Brook^ 
Fire  Im.  Co,  10  How.  154).  In  an  action  brought  after  an  Irregular  leyy  and 
Bale  on  execution,  to  enjoin  the  parties  from  penectinff  the  sale,  and  to  recoyer 
damages  for  the  injury  already  done  (Sunney  y.  Boaeh^  4  Abb.  16).  In  an  ac- 
tion against  a  mere  stakeholder  under  the  lien  law  (Sagleaon  y.  Clarke^  2  Abb. 
864).  In  an  action  to  set  aside  an  assignment  for  the  benefit  of  creditors 
( WM  y.  Dagffetl,  2  Barb.  10).  In  an  action  where  the  defendant  succeeds  on 
the  trial  on  a  ground  that  might  have  been  taken  advantage  of  under  section 
154  (Bridae  y.  7%ty«m,  5  Sand.  217).  In  actions  of  strict  foreclosure  {(/Hara  y. 
Brophy,  24  How.  879);  of  foreclosure  (Bartow  y.  Cieaveland,  16  How.  864;  7 
Abb.  880).    On  appeal  where  a  new  trial  is  granted  (8  Doer,  669). 

b.  The  court  may  set  aside  the  report  of  a  referee,  and  mnt  a  new  trial,  on 
the  ground  that  the  decision  is  against  the  weight  of  eyidence,  without  im- 
posing costs  ( Wentworth  y.  (kmdee,  17  How.  405). 

c  The  court  hss  no  discretionaiy  power  to  charge  either  party  with  the 
entire  costs,  in  partition,  upon  the  ground  that  he  has  unreasonably  refused  to 
make  partition  by  deed  (McGowin  y.  Morrouo^  8  Code  Rep.  9). 

d  In  an  action  against  several  as  Joint  debtors,  where  the  costs  are  In  the 
discretion  of  the  court,  and  where  each  defendant  appears  by  a  separate  at- 
torney and  counsel,  and  the  Judgment  Is  for  the  defendant,  the  court  will  not 
allow  full  costs  to  each  defendant  as  of  course.  Thus  where  the  action  was 
against  seven  dDBTerem  insurance  companies  who  each  appeared  by  separate 
attorney  and  counsel,  on  ludgmeut  in  favor  of  the  defendants,  only  three  sets 
of  costs  were  allowed.  And  per  Mitchell,  J. :  **  The  fact  that  the  defendants 
are  incorporated  companies,  and  have  each  their  own  attorney,  gives  them  no 
greater  right  than  pnvate  individuals  have  **  ( Wood  v.  Brooklyn  Fire  Im,  Ok 
10  How.  154) ;  and  m  an  action  against  several  defendants  not  united  in  in- 
terest, and  making  separate  defences  by  separate  answers,  on  iudment  for  all 
the  defendants  it  is  in  the  discretion  of  the  court  to  restrict  the  defendants  to 
one  bill  of  costs  or  to  allow  certain  of  the  defendants  each  a  bill  of  costs  (Ear- 
per  V.  mambniain,  14  Abb.  406). 

See  notes  to  §§  804, 805. 

e.  Several  defendants  not  united  in  interest;  making  separata  defences 
by  aeparate  answera. — This  clause  applies  to  aU  actions,  whether  of  a  l^al 
or  an  equitable  nature  (Rk  of  Attica  v.  Wolf,  18  How.  102 ;  WiekUw  v.  jfiK, 
id.  397).  One  of  several  defendants  not  united  in  interest  who  defends  sepa- 
rately and  succeeds,  is  not  entitled  to  costs  of  course,  but  must  obtain  an  order 
for  their  allowance  ( WiUiams  v.  Bbrgan,  13  How.  138) ;  otherwise  if  the  defend- 
ants are  united  in  interest,  and  the  case  is  one  of  those  mentioned  in  §  804. 
(Id,)  And  where  several  defendants  sued  as  makers  and  indorsers  of  a  pro- 
mi^ry  note,  answered  separately,  and  one  of  them  succeeded  on  the  defence 
of  infiincy,  held  he  was  not  entitled  to  costs  of  course ;  and  he  having  entered 
judgment  for  his  costs  without  any  order  for  the  purpose,  wtis  held  to  be 
irregular  In  so  doing  (Bk  of  Attica  v.  Wolf  18  How.  102 ;  Wickiow  v.  Bea,  id. 
897).  But  where  such  defendants  do  not  make  a  sepi^te  defence  by  separate 
answers,  but  unite  in  one  general  denial,  such  as  the  plaintiff  fails  to  recover 


§  306.]  BEVESAL  DlfFENDANTB.  699 

against  are  entitled  to  costs  of  cotine  under  section  805  {Zinek  y.  AUmbwrg, 
18  How.  106). 

a.  In  an  action  to  dissolye  a  copartnership  and  for  an  accountinfl;,  the  de- 
fendants appeared  by  one  attorney,  but  put  in  separate  answers,  held  that  the 
defendants  were  not  entitled  to  separate  bills  of  costs  {HaU  y.  Lindo^  8  Abb. 
841). 

b.  Where  two  defendants  appear  by  the  Mime  aUonyey^  but  put  in  separate 
answers,  and  the  plaintiff  succeeds  in  the  action,  either  after  a  yerdict  in  his 
&yor,  on  demurrer,  or  otherwise,  he  can  haye  but  one  bill  of  costs  (L<Uham  y. 
jKm»,  18  How.  416 :  Buel  y.  Jay,  13  id.  83 ;  Phipp%  y.  Van  CoU,  15  id.  110 ; 
EaU  y.  Lindo,  8  Abb.  841 ;  see,  contra,  CofnOoek  y.  HaUeek,  4  Sand.  671).  So, 
if  the  defendants  appear  by  different  attorneys,  but  pending  the  action,  the 
defendants  unite  in  employing  the  same  attorney,  but  one  bill  of  costs  can  be 
allowed  them  if  they  succeed  (Cos^tfltofuw  y.  BeawiOe,  2  Band.  670 :  8  Code  R 
204). 

e.  Where  defendants  seyer  in  their  defences,  coUuslyely,  and  to  increase  the 
costs,  the  court  on  judgment  for  defendants  will  allow  but  one  bill  of  costs 
{SkUer  Bank  y.  8tu!rdy,  15  Abb.  75).  The  fact  that  the  attorneys  who  appear  for 
defendants,  seyering  in  their  defences,  occupy  the  same  office,  afford  strong  pre- 
sumption that  the  seyerance  was  to  increase  costs.  (Id.)  But  where  in  jKOod 
fledth  several  defendants  appear  by  different  attorneys  and  defend  snccessftdly, 
each  defendant  was  held  entitled  to  costs,  although  the  action  was  on  an  indem- 
nity bond,  executed  by  the  defendants  who  at  the  time  were  partners  (Bridge- 
port  Im.  Co.  y.  WiUor^,  7  Bosw.  609) ;  and  where  in  actions  of  tort  separate 
defences  are  made  by  several  defendants  [by  separate  attorneys],  in  good  faith, 
and  not  for  costs,  each  is  entitled  to  a  full  bill  of  costs  on  succeeding  in  the 
suit  (GM«0San4W y.  BftfutnZZe, 2 Sand.  670 ;  2  Code  Bep.  204 ;  CoUmby.  CaldweO, 
1  Code  Rep.  N.  a  41 ;  5How.826;  Bridgeport  Ins.  Co.y,  FFiZwn,  12  Abb.  209  ; 
20  How.  511).  Where  in  an  action  for  an  assault  and  battery  against  seyeniL 
defendants,  who  appeared  and  answered  Jointly  and  by  one  attorney,  the  plain- 
tiff recovered  agfdnst  some  of  the  defendants  only,  and  to  an  amount  not  suffi- 
cient to  carry  costs,  hdd  that  the  defendants  who  had  judgment  in  their  favor 
were  entitled  to  costs  (8tane  v.  Duffy,  1  Code  Rep.  fT.  S.  128 ;  8  Sand.  761 ; 
and  see  Jiarke  v.  Bard,  1  Abb.  63). 

d.  Where  in  an  action  against  several  defendants  sued  jointly,  one  of  them 
appears  and  demurs  to  the  complaint  and  the  other  defendants  appear  by  a 
different  attorney  and  put  in  a  joint  answer,  and  Judgment  is  given  for  the 
defendant  on  the  demurrer  and  the  complaint  is  dismissed,  and  judgment 
thereon  in  &vor  of  the  other  defendants,  two  separate  bills  of  costs  are  taxa- 
ble against  the  plaintiff  ( Wilbur  v.  Wiltsey,  18  How.  506).  But  where  in  such 
a  case  some  of  the  defandants,  who  have  jointly  answered  appear  bv  different 
attorneys  on  the  argument  of  the  appeal  taken  by  the  plaintiff  to  the  general 
term,  they  cannot  recover  separate  bills  of  costs  on  affirmance  of  the  Judg- 
ment   (Id) 

e.  Several  defendants  appearing  by  different  attorneys  who  are  partners,  are 
entitled  if  they  succeed,  to  only  one  bill  of  costs  (CroftB  y.  BockefleXUnBy  1  Code 
Bep.  N.  S.  177) ;  and  where  in  an  action  against  several  defendants  alleged  to 
be  jointly  liable  on  contract,  two  of  the  defendants  appeared  by  one  attorney, 
and  the  other  defendant  appeared  by  another  attorney,  who  was  clerk  in  the 
office  of  the  former  attorney,  and  the  defendants  succeeded,  but  one  bill  of  costs 
was  allowed  (Perry  v.  LivmgsUm,  6  How.  404). 

/.  Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  suffer 
judgment  by  default,  and  the  third  defends  the  suit  and  has  a  verdict  in  his 
favor,  he  is  entiUed  to  costs  against  the  plaintiff  (Gomstock  v.  Bayard,  2  Sand. 
705). 

g.  The  defendants  being  sued  as  drawers  and  endorsers  of  a  note,  and  hay- 
ing put  in  a  Joint  defence,  and  judgment  having  been  entered  for  the  plaintiff 
against  two  of  the  defendants,  and  the  plain  tifrhaving  discontinued  as  to  the 
other  defendant,  such  defendant  is  not  entitled  to  costs ;  because  he  did  not 
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Beyer  in  his  defence,  bnt  joined  with  the  others  {SUffbrd  t.  Onderdonk^  8  Coda 
fiep.  115 ;  8  Barb.  09). 

*  §  307.  [262.]  (Am'd  1849,  1861,  1862,  1867,  1868,  1869, 
1862,1863,1864.)  Amount  of  ooste  allowed. 

When  allowed,  coets  shall  be  as  follows : 

*  1.  For  all  proceedings  before  trial,  inclading  actions  where 
judgment  on  failure  to  answer  can  only  be  tt^en  on  applica- 
tion to  the  Court,  twenty-five  dollars ;  where  judgment  may 
be  taken  upon  failure  to  answer  without  application  to  the 
Court,  ten  dollars ;  for  each  additional  defendant  served  witli 
process,  not  exceeding  ten,  two  dollars ;  and  for  each  neces- 
sary defendant  in  excess  of  that  number  served  with  process, 
one  dollar. 

2.  To  the  defendant  for  all  proceedings  before  notice  of  trial, 
ten  dollars,  and  for  all  proceedings  after  notice  of  and  before 
trial,  fifteen  dollars. 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all 
proceedings  before  such  new  trial  and  after  the  granting  of 
such  new  trial,  twenty-five  dollars;  for  attending  upon  and 
taking  the  deposition  of  a  witness  conditionally,  or  attending 
to  perpetuate  his  testimony,  ten  dollars ;  for  drawing  interrog- 
atories to  annex  to  a  commission  for  the  taking  of  testimony, 
ten  dollars  *  for  attending  the  examination  of  a  party  before 
trial,  ten  dollars ;  for  making  and  serving  a  case  or  case  con- 
taining  exceptions,  twenty  dollars,  except  that  where  the  case 
shall  necessarily  contain  more  than  fifty  folios,  there  shall  be 
allowed  ten  dollars,  in  addition  thereto,  and  for  making  and 
serving  amendments  thereto,  ten  dollars. 

4t.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty 
dollars ;  for  every  trial  of  an  issue  of  fact,  thirty  dollars ;  and 
where  the  trial  shall  necessarily  occupy  more  than  two  days, 
ten  dollars  in  addition  thereto. 

^  6.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  three  hun- 
•dred  and  forty- nine,  before  argument,  twenty  dollars;  for  ar- 
gument, forty  dollars;  and  the  same  costs  shall  be  allowed  to 
•either  part  before  argument,  and  for  argument  on  application 
jfor  judgment  upon  special  verdict,  or  upon  verdict  subject  to 
the  opinion  of  the  Court,  or  for  a  new  trial,  on  a  case  made, 
and  in  cases  where  exceptions  are  ordered  to  be  heard  in  the 

•  Ametukd^See  Appendis, 
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first  insiaiicei  at  a  General  Term,  under  the  proYisions  of  seo^ 
tion  two  handred  and  sixty-five. 

6.  To  either  party  on  appeal  to  the  conrt  of  Appeals,  before 
argument,  thirty  dollars;  for  argument,  sixty  dollars;  and 
when  a  judgment  is  afiSrmed,  the  court  may,  in  its  discretion, 
also  award  damages  for  the  delay,  not  exceeding  ten  per  cent 
on  the  amount  of  the  judgment;  for  preparing  and  serying  a 
case  or  case  containing  exceptions,  in  appeals  to  the  court  of 
Appeals,  twenty  dollars. 

7.  To  either  party,  for  every  circuit  or  term  not  exceeding 
five  circuits,  and  five  special  and  five  general  terms,  at  whi<^ 
the  cause  is  necessarily  on  the  calendar,  and  is  not  tried,  or  is 
postponed  by  order  of  the  Court,  ten  dollars ;  but  in  an  action 
hereafter  brought  to  recover  dower,  before  admeasurement,  of 
real  property  alietied  by  the  husband,  the  plaintiff  shall  not 
recover  costs,  unless  it  appear  that  the  dower  was  demanded 
before  the  commencement  of  the  action,  and  was  refused. 
The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings 
under  chapter  two,  title  twelve,  of  the  second  part  of  this  code 
(sections  three  hundred  and  seventy-five  to  three  hundred  and 
eighty-one)  as  upon  the  commencement  of  an  action. 

Note  to  Bubdkfition  1. 

a.  The  amount  of  costs,  $25  or  |10,  before  trial,  does  not  depend  on  the  fact 
whether  an  application  is  made  to  the  court  or  not,  or  whether  the  issue  is 
such  that  application  to  the  court  would  be  necessary ;  but  on  the  nature  of 
the  action  and  the  mode  of  service,  without  reference  to  the  pleadings  (see 
PUrdM  V.  Schenck,  11  How.  600;  Van  ValhmtniTg  v.  Van  Sehaick,  8  idT  272 ; 
I^Bople  V.  VanDeusen^  2  Code  Rep.  7 ;  Gandee  v.  Ogihiey  5  Duer,  658 ;  contra^ 
Lawrence  v.  DoMe,  7  How.  854 ;  Oould  v.  Cairpenterf  id.  97). 

b.  The  allowance  for  each  additional  defendant  should  only  be  allowed  for 
defendants  who  are  neeessarity  made  parties.  The  objection  may  be  taken, 
for  the  first  time  on  the  acUustment  of  the  costs,  that  some  of  the  persons 
named  as  defendants  are  not  necessarily  parties  (Uaee  y.  Priee^  17  How.  848 ; 
9  Abb.  111). 

Note  to  SubdMsion  2. 

e.  The  fee  foi  all  subsequent  iHX)ceedin£8  before  notice  of  trial,  is  not  charge- 
able until  the  action  has  been  noticed  lor  trial  (Bedeli  y.  Bnodly  8  Code  Rep. 
61 ;  18  Barb.  188 ;  Morrison  y.  Ide,  8  Code  Rep.  27 ;  Burnett  y.  We^/aU,  16 
How.  480) ;  and  on  payment  or  tender  to  the  defendant  of  $10  and  disburse- 
ments, the  plaintiff  may,  at  any  time  before  the  cause  is  noticed  for  trial,  dis- 
contmue  the  action.  (Id.)  Bee  in  note  to  §  822,  poet^  Dkoontinuanee  of  eourea 
on  payment  of  eoete, 

d.  The  charge  after  notice  of  trial  is  taxable  but  once,  although  the  cause  is 
more  than  once  noticed  at  the  circuit,  or  upon  a  reference  (BBrry  y.  Livingston^ 
6  How.  404 ;  Jackson  y.  MeBumey,  ib,  406 ;  Jatikett  y.  J%Ldd,  18  How.  886 ; 
eontrOy  see  Consideromit  y.  BrUtbofne^  1  Bosw.  644). 

«.  Where  a  verdict  was  set  aside  on  payment  of  the  costs  of  the  circuit,  held, 
that  hi  such  costs  might  be  included  the  fee  for  all  proceedings  subsequent  to 
the  notice  of  trial  {Jmchdl  v.  WesUrvdt^  6  How.  26^. 
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a.  Where  in  sn  action  against  aeferal  defcndaatB,  flie  canaehad  been  noticed 
and  pot  on  the  calendar  t^  one  of  the  defendants,  but  bad  nerer  been  noticed 
or  put  on  the  calendar  dther  by  the  plaintiff  or  the  oChw  detedaat,— hdd. 
thai  as  to  that— the  other  defendant,  the  case  had  nerer  been  noticed,  and 
that  on  obtaining  an  order  dismis^g  the  compliant  as  to  him,  he  was  not  en* 
titled  to  the  fee  for  all  proceedinga  after  notice  and  before  trial  (TiUipaugh  r. 
Dick,  8  How.  88). 

d.  On  costs  of  amending  after  decision  upon  a  demurer,  the  saccessftil 
party,  if  a  defendant,  is  entitled  to  charge  for  proceedings  before  notice  of  trial 
{Bendrieks  y.  Bmck,  2  Abbi  860;  4  £.  D.  Smith,  461). 

e.  Wliere  a  defendant,  after  Judgment,  is  let  in  to  defend  on  payment  *'  of 
all  the  costs  of  the  hearing  before  the  referee,  and  of  the  proceedings  snb* 
sequent  thereto,  held  that  the  costs  included  the  chuge  for  all  subMOuent 
proceedings  before  notice  of  trial  {Buckingham  y.  Minor,  18  How.  287)l  Costs 
of  the  circuit  or  term  [to  the  defendant  J  include  costs  after  notice  of  trial  and 
before  trial"  {Shanks  y.  Bae,  19  How.  (MO;  MUeha y.  WcrtancU,  6  How.  265; 
811 ;  Dewey  y.  Stewart,  6  How.  466). 

d.  On  dismissal  of  a  complaint  before  notice  of  trial  for  want  of  prosecution 
of  the  action,  the  defendant  is  entitled  only  to  proceedings  before  notice  of 
trial  and  costs  of  Uie  motion  to  dismiss  {TiO^Mugh  y.  2>»ok,  8  How.  88). 

Note  to  SubdiMan  fL 

«.  For  argument  of  a  motion  for  a  new  trial  what  if  any  fee  can  be  allowed 
see  MborcY.  Chckerqfl,9  Kow.  A79 ;  FbtmUim  RR  Co.  Y.Jacobe,  10  Bow.  4SB; 
SUMDorth  y.  Qooding,  8  How.  1.  These  decisions  were  prior  to  the  amend- 
ments of  1864,  probably  now,  wh0te  a  new  trial  i»  granted^  the  foe  for  argument 
is  included  in  the  allowance  *^far  att  preeeedingi btforenich  new  Mzi,"— but  what 
if  a  new  trial  is  denied  ? 

S^ote  to  Bubdmeion  4. 

/.  Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  fact,  and  the 
presiding  judge  reseryes  sudi  questions  for  Airther  consideration,  and  such 

auestions  are  subsequentiy  decided  at  special  term,  as  a  motion  founded  on 
le  judge's  minutes,  the  successful  party  is  entitied  to  include  in  his  costs  the 
charge  for  the  trial  of  an  issue  of  law  ( Waimimry  y.  WcMterwU^  1  Code  Bep.  N. 
a  215 ;  8  Sand.  749). 

g.  '*  I  am  inclined  to  think  the  proyision  allowing  a  specific  fee  for  the  trial 
of  an  issue,  should  be  so  construed  as  to  entitie  the  prevailing  party  to  that  fee 
as  often  as  the  cause  is  brought  to  a  hearing  upon  the  merits  nnder  the  issue 
that  has  been  made.  Thus,  if  an  issue  of  net  be  brought  to  trial,  and  for  any 
cause  a  Juror  is  withdrawn,  or,  being  unable  to  agree,  the  Jury  is  dlschargea 


dam  k.  B.  Oo.  y.  Jaeabe,  10  id.  454). 

g.  Upon  the  decision  of  a  demurrer  noticed  as  friyolous  nnder  g  247,  the 
preyaiUng  party  is  not  entitled  to  a  trial  fee  of  an  issue  of  IxwiBocheeter  Citif 
Bank  y.  Bapelie,  12  How.  26;  Bk.  of  Ftotidenee  y.  Jaoobeon,  22  How.  470 :  BA 
y.  Noah,  24  How.  478;  conira,PraUy.  Alien,  19  How.  450;  Lawrence y.  D<me^ 
7  How.  854;  BobertSY,  Morrison,  7  How.  896X  It  is  not  the  trial  of  an  issue 
{id),  and  the  fee  is  allowed  only  where  there  is  an  issue  {Bardee  y.  Schenck,  11 
id  500 ;  Cht^nnan  y.  Lemon,  id  286 ;  contra,  see  Boberte  y.  Morrieon,  7  How. 
896). 

A.  Trial  fee  to  each  of  seyeral  defendants,  see  TraTiteripl,  22  Oct  1860. 

i  In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is 
taxable  on  tiie  cause  being  heard  at  the  special  term,  and  a  reference  to  take 
an  account  directed  (Wiggine  y.  Arkenburg,  4  Sand.  688).  Afl;er  the  referee 
had  determined  the  question  of  fact,  there  was  a  motion  for  a  re-hearing  at  a 
general  term ;  held  Uiat  a  fee  for  the  trial  of  an  issue  of  law  was  taxable,  {lb.) 
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a.  Where  the  plaintiff  withdnrwB  a  Joror,  and  is  albwed  to  amend  his  com- 
plaint on  payment  of  ooets  of  the  term,  the  defendant  is  allowed  a  trial  fee^ 
and  for  servioee  aabeequent  to  notice  of  trial  and  before  trial  ilMwey  y.  StMoirL 
«How.  4e5).  • 

d.  A  fee  for  the  trial  of  an  iasne  of  &ct,  ia  allowable  in  an  action  at  iseae 
where  the  plaintiff  fhila  to  appear  when  the  case  is  called  npon  the  calendar, 
and  the  defendant  takes  an  order  that  the  complaint  be  dismissed  (Dodd  y, 
(htrry,  2  Code  Rep.  80;  4  How.  128 ;  Shannon  y.  Btvwer^  %  Abb.  877> 

e.  [In  the  first  Jadicial  district,  an  application  to  the  court  for  Judemexft 
nnder  section  246,  is  regarded  as  a  trial  of  an  issue  of  fkct ;  and  a  trial  fee 
is  always  allowed  on  the  ai^ostment  of  costs.     Bee  howeyer,  11  How. 

d.  The  assessment  of  damages  by  a  sheriff's  Jury  or  a  reference  to  take  an 
account  or  to  ascertam  damages,  is  not  a  trial  (Taak$  y.  Sohmidt,  25  How.  840 ; 
Bandog  r,lfb9ter,4tlLhh.m). 

e.  When  a  plaintiff  yoluntarily  submits  to  a  nonsuit,  after  evidence  admit- 
ted on  both  sides,  and  while  the  defendant's  counsel  is  summing  up,  a  trial  has 
been  had ;  and  smbU^  on  the  adjustment  of  costs,  defendant  is  entitled  to  the 
fte  for  trial  of  an  issue  of  fhct ;  and  so  where  the  plaintiff  is  nonsuited  on  rest- 
ing his  case  (iiOoftrv  y.  Xm,  1  Abb.  125 ;  4Duer,000;  8How.4). 

/.  Bee  anU^  and  note  to  g  252. 

g.  Where  there  Is  but  one  set  of  papers,  one  argument,  and  one  Judgment, 
there  is  but  one  appeal,  and  the  successful  party  is  entitied  to  but  one  bill  of 
costs,  notwithstanding  that  tiie  several  adyersejparties  appeared  by  different 
attorneys  (Evenon  y.  German,  2  Abb.  418).  Thus,  where  three  defendants 
Joined  in  an  appeal  from  the  special  to  the  general  term.  The  notice  of 
appeal  was  signed  by  tliree  different  attorneys,  and  was  of  one  appeal.  The 
respondents  were  obliged  to  give  notice  to  each  of  the  attorneys,  but  there 
was  only  one  set  of  papers,  one  aigument,  and  one  Judgment,  which  was 
for  the  respondent— held  that  he  was  entitied  to  but  one  billof  costs.    (Id.) 

A.  On  an  appeal  to  the  general  term  from  an  order  granting  or  reftising  a  new 
triid.  the  costs  are  $20  before  argument,  and  $40  for  argument  (see  Blmoarth 
y.  Cfooding,  8  How.  1 ;  JadcM  y.  Judd,  18  How.  885). 

NaU  1o  Bubdmnan  ^ 

"  i.  This  subdiyision  is  applicable  to  costs  of  appeals  to  the  court  of  appeaU 
In  special  proceedings  (2&  Bd^  y.  SturtewifU,  0  How.  804). 

j.  In  the  court  of  appeals  all  appeals  are  on  the  same  footing  and  on  the 
dismissal  of  an  appeal  with  costs,  general  costs  foUow  whether  the  appeal  be 
fit>m  an  order  or  a  judgment  (WkUe  y.  Anihony,  28  N.  T.  164 ;  see  Kanoum  y. 
Martin,  2  Sand.  780 ;  PeUr9(m  y.  Diekdl,  8  Abb.  260).  And  where  the  court  of 
appeals,  after  argument  of  an  appeal  on  its  merits,  dismisses  same  with  costs, 
it  will  be  intended  that  full  costs  were  meant ;  if  costs  of  a  motion  only  are 
intended,  it  would  be  so  specified  {W6tb y.  Norton^  10  How.  117). 

k.  Where  there  was  Judgment  at  special  term  for  the  defendant  for  costs 
f  108,  which  Judnnent  was  affirmed  at  general  term  with  $54,  the  court  of 
appeals  affirmed  ttie  Judgment  of  the  eenem  term  with  costs  and  ten  per  cent, 
in  addition  upon  the  amount  of  tiie  Juagment,  held  that  the  percentage  ehould 
be  computed  upon  the  amount  of  both  the  Judgments  below  but  not  upon  the 
faiterest  accrued  thereon  (AdamB  y.  Btrkim,  25  How.  868). 

NoUioBuhdMrnm't. 

L  Where  proceedings  are  stayed  until  the  return  of  a  commission,  a  term 
fee  is  not  allowable  for  any  term  during  such  stay,  although  the  cause  may 
have  been  noticed  and  put  on  the  calendar  (Shufidt  y.  Ptnoei ,  18  How.  80\ 
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a,  Thm  can  be  no  right  to  term  fees  until  the  cause  is  actnall j  at  Issae  (£A>- 
infiUni  T.  VUOe  Monk^  Zine  Mining  Oo,  9  Abb.  255;  4  Doer,  681).  Thna, 
when  the  compldnt  vas  served  in  Febmaiy,  and  the  answer  not  ontQ  May. 
bat  by  stipulation  the  cause  was  placed  on  the  calendar  at  the  March  and 
April  tenns,  held  that  no  term  fee  was  allowable  for  the  March  and  April 
terms.  (Id.)  And  on  costs  of  an  appeal  or  motion  for  a  new  trial  on  a  case, 
no  term  fee  is  allowed  for  a  term  on  which  the  cause  may  be  on  the  cidendar 
before  the  case  is  in  &ct  served  (Stafford  v.  OratHo^  unreported). 

6.  Where  a  cause  is  set  down  for  a  particular  day,  and  is  not  reached  on  that 
or  any  following  day  in  the  term,  the  prevailing  party  is  entitled  to  a  term 
fee  for  that  term  (Ornuby  v.  Babeoek,  2  Abb.  258;  4  Duer,  680). 

«.  *'  If  parties  do  not  dispose  of  thehr  cases  when  reached,  they  are  not  enti- 
tled to  the  oosto  of  the  term"  (JSmdncfo  v.  Boudt,  2  Abb.  860;  4  £.  D.  Smith, 
461). 

d  **  A  cause  is  nMeam/rUy  on  the  calendar  when,  being  at  issue  and  in  readi- 
ness for  trial,  the  party  who  has  noticed  it  for  trial  has  put  it  on  the  cidendar 
for  the  purpose  or  trymg  it  if  he  has  an  opportunity"  \Sipper(y  v.  Wam&r^  0 
How.  888 ;  Truitee$  qfRtin  Tan  v.  Tudl,\h,  400). 

«.  Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  in  his  power 
to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  recover  the  costs 
of  the  circuit  ( WhippU  v.  Williams,  4  How.  28). 

/.  Where,  on  the  application  of  the  defendiant,  a  cause  is  put  over  the  dr- 
cuit  on  pajrment  of  $10  costs  and  disbursements,  which  are  pidd,  the  plaintiff^ 
on  recovering  a  verdict,  is  Hot  entitled  in  hisjceneral  bill  of  costs  to  $10  term 
fee  for  that  (£cuit  (ItusUm  qf  Bmn  Tan  v.  IhiM,  9  How.  400). 

a.  Where  a  stipulation  was  given  in  several  suits  depending  on  the  same 
prmcipal  point,  to  the  effect  that  all  should  abide  the  event  of  the  one 
first  tried,  andf  the  suits  were  noticed  for  trial,  several  terms  thereafter, 
though  notes  of  issue  were  filed  in  one  only, — ^it  was  held,  that  the  plaintiff  on 
recovering  might  tax  a  fee  for  attending  at  those  terms  in  each  of  the  causes. 

h.  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  was 
reached,  and  at  the  first  term  after  it  had  been  placed  on  the  calendar, 
the  respondent  moved  to  dismiss  the  appeal,  and  the  motion  was  allowed 
with  costs,  held,  that  he  was  not  entitled  to  a  term  fee  (Kanouse  v.  Martin,  9 
Sand.  789).  But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the 
first  term,  bat  was  reached  at  a  subsequent  term  and  dismissed,  the  court  re- 
fusing to  hear  it,  there  the  respondent  was  entitled  to  his  term  fee  for  all  the 
terms  daring  which  the  appeal  was  on  the  calendar  and  not  reached,  but  not 
for  the  term  at  which  the  court  refused  to  hear  it  (Eckenon  v.  Spoor,  8  Code 
Bep.  70). 

i.  In  actions  ^^neeesiarily  on  ihe  calendar^  and  referred  at  the  circuit  qfler 
(he  eatue  tooi  caUed,  the  prevailing  party,  on  entering  Judgment,  is  entitled 
to  $10  costs  of  the  circuit  besides  disbursements  (Benton  v.  Sheldon,  1  Code 
Rep.  184). 

4.  Where  a  cause  is  on  the  calendar^  and  before  it  is  reached  is  referred  b^ 
stipulation,  there  the  sucoessflU  party  is  entitled  to  a  fee  of  $10  for  the  circmt 
at  which  the  cause  was  thus  postponed  {Sipperiy  v.  Warner,  9  How.  888 ;  see 
ToU  V.  Thomas,  15  How.  815). 

k.  But  where  the  cause  was  referred  on  motion  Wore  it  was  reached  on  the 
calendar  at  the  circuit,  at  the  instance  of  the  defendant  and  against  the  con- 
tent of  the  plainti^  it  was  held  that  the  $10  for  a  circuit  fee  was  not  taxable : 
the  cause  was  not  necessarily  upon  the  calendar  (Perry  v.  LivingiUm,  6  How. 
404;  Sipperiy  Y.  Warner,  Bnprs).  • 

I  The  term  fee  of  $10  cannot  be  allowed  when  the  cause  ii  unnecessarily 
on  the  calendar  (Jennings  v.  Fay,  1  Code  Rep.  K.  8.  281).  Thus,  where  the 
defendant  after  receipt  of  notice  that  the  plaintiff  had  left  the  State,  and  that 
no  fhrther  proceedings  would  be  taken  in  the  cause,  nevertheless  contin- 
ued to  notice  it  £h>m  time  to  time,  held  that  he  was  not  entitled  to  a  term 
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fee  for  any  term  sabsequent  to  the  notice  that  the  plaiatiff  had  abandoned  the 
BOit    (lb.) 

a.  After  a  cause  has  been  referred  it  is  not  only  not  necessarily  on  the  calendar 
bnt  cannot  properly  be  on  it  at  all.  And  no  costs  can  be  allowed  for  the  terms 
that  elapse  between  ordering  and  closing  the  reference,  for  the  reason  that 
none  are  given  by  law  (Anon,^  1  Duer,  €si ;  8  How.  82). 

h,  A  fee  cannot  be  allowed  for  a  term  sabsequent  to  stipulating  to  settle  the 
action,  and  for  which  term  notice  had  been  given  (LcUham  t.  SUss,  13  How. 
416). 

«.  After  a  cause  had  been  two  terms  on  the  calendar  on  plaintifiTs  notice, 
he  moved  for  and  obtained  Judgment  on  account  of  the  fHvolousness  of 
the  answer,  held  he  was  not  entitled  to  term  fees  (Cfandee  v.  OgthCe, 
5  Duer,  658).  Where  there  is  in  fact  no  issue  to  try.  putth^g  the  cause  on  the 
calendar  will  not  entitle  either  party  to  term  fees  (/TinJM  y.  ScAenck^  11  How. 
GOO). 

d.  Where  a  cause  goes  off  for  the  term  at  the  request  of  one  iMuty,  he  is  not 
entitled  on  his  prevailing,  to  a  term  fee  for  that  term  (Banna  v.  bexUr^  16  Abb. 
185 ;  Hiriman  v.  Berffer,  5  How.  345). 

«.  A  successful  party  is  entitled  to  his  term  fee  for  attending  the  circuit  pre- 
pared for  trial  when,  without  his  own  de&ult,  he  had  fiuled  in  tiying  his 
cause  {FMer  v.  Bunter,  15  How.  156 ;  Minium  y.  Mdin^fi  Sand.  737). 

/.  In  Fbr^  v.  Lock  (8  How.  218),  the  cause  was  on  the  calendar,  and  waa 
noticed  by  both  parties  for  the  April  circuit  On  the  first  day  of  the  circuit 
the  cause  was  reached,  and  called  in  its  order  and  passed,  neither  party  mov- 
ing it.  Afterwards,  and  on  the  same  day,  the  plamtiff*s  attorney  discontin- 
ued the  action,  and  tendered  defendant's  attorney  $12  50  for  the  costs  of  Uie 
defence,  wliich  was  refttsed,  as  not  being  sufficient  by  ten  dollars.  After- 
wards, on  a  second  call  of  the  calendar,  the  cause  was  again  reached,  and 
moved  on  behalf  of  the  defendant.  The  ouestion  was,  to  what  costs  the 
defendant  was  entitled ;  and  per  Welles,  J.,  "  1  think,  under  the  drcumstanoea 
of  this  case,  the  defendant  was  entitled  to  the  additional  |10  claimed.  As 
soon  as  the  qircuit  has  commenced,  the  attorney  becomes  entitled  to  f  10, 
provided  the  cause  is  necessarily  on  the  calendar,  and  either  not  reached  or 
postponed."    {lb,) 

ff.  On  an  appeal  to  the  general  term  from  an  order  granting  or  refusing  a 
new  trial,  or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading],  the 
successful  party  is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  the 
special  term  cidendar  and  not  reached,  and  a  term  fee  for  each  term  the  cause 
was  on  the  general  term  calendar  and  not  reached  (Harris,  J^  Van  Schaiek  v. 
Winne^  8  How.  7  wand  see  Slsioorth  v.  Ocoding.  ib,  1 ;  Maare  v.  Chekcroft,  0  ib.  480 ; 
Bagar  v.  Danform^  8  ib.  448 ;  MeeharUctf  Barudng  ABSodatiim  v.  Kiersted^  10  ib, 
400:  4  Duer,  689 ;  Malan  v.  Simpson,  12  Abb.  225 ;  20  How.  488,  contra,  Jacket 
T.  Judd,  18  How.  885). 

A.  Where  there  are  two  defendants  defending  separately  and  only  one  of 
them  puts  the  cause  on  the  calendar,  the  cause  not  having  been  put  on  the 
calenaar  either  by  the  plaintiff  or  the  other  defendant, — held  that,  as  between 
the  plaintiff  and  the  defendant  who  did  not  put  the  cause  on  the  calendar,  the 
cause  had  never  been  on  the  calendar ;  and  on  a  dismissal  of  the  complaint 
for  non-prosecution  of  the  suit,  it  was  held  that  the  defendant  who  did  not 
put  the  cause  on  the  the  calendar  was  not  entitled  to  a  term  fee  {TUkpaugh  v. 
Biek,  8  How.  83). 

t*.  Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  effsct, 
omitted  to  try  the  cause  when  it  was  called,  by  reason  of  which  omission 
it  was  placed  at  the  bottom  of  the  calendar  at  the  next  term^  and  although 
noticed,  was  not  reached  on  the  calendar,  but  the  plaintiff  had  been  placed 
under  a  stipulation  to  try  the  cause  at  the  last-mentioned  term,— it  was  held 
that  he  was  entitled  to  the  costs  of  that  term  as  costs  in  the  cause  (Poti  v.  Fe»- 
iervHt,  4  Sand.  689). 

j.  Where  the  attorneys  of  the  respective  parties,  by  a  stipulation  fiiirly  ea« 
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tered  into,  agree  that  the  ooets  of  a  tenn  or  dreait  at  ivhlch  the  cause  Is  no- 
ticed, shall  abide  the  final  eyent  of  the  action,  the  amement  should  be  en- 
forced without  limit  to  five  calendar  Ibes  {Emmom  y.  2f,  F.  and  Brie  R  R  Oa,^ 
17  How.  490). 

a.  When  the  cause  was  noticed  at  the  drcnit  by  both  parties,  and  put  upon 
the  calendai  by  the  clerk,  and  on  Saturday  previous  to  the  commencement 
of  the  circuit  on  Monday  the  plaintiff  discontinued,  helcT  the  defendant  was 
not  entitled  to  a  term  fSe  for  the  circuit  whidi  commenced  on  the  Monday 
after  the  discontinuance  {Drew  y.  Oom$tock^  17  How.  409). 

6.  No  term  fees  can  be  allowed  in  the  court  of  appeals  until  the  return  is 
filed  (Rtf.  Dutch  Chwreh  y.  Bnwn,  94  How.  89).  But  the  preyailing  ocuty  is 
entitled  to  a  term  fee  for  eyeij  term  after  the  return  is  filed,  he  is  not  limited 
to  fiye  term  fees  (AdamM  y.  Parhin$^  25  How.  868 ;  Shord  y.  Dmght,  26  How. 
168;  S.  C.  17  Abb.  18 ;  QUnifaofik y.  l/ottfK,  17  Abb.  15). 

6.  A  party  entitled  to  the  costs  of  a  circuit  (for  attendance,  &c.),  should 
moye  the  first  opportunity  after  the  drcnit  adjourns,  or  he  will  be  held  to 
haye  widyed  his  right  to  the  costs  (WMpjpie  y.  WHUaiM^  4  How.  28). 

See  note  to  gg  172, 822. 

d.  Costs  where  fiivora  grantad  on  payment  of  oosti. — The  general 
practice  in  all  cases  where  an  amendment  is  allowed  on  payment  qf  costs,  is, 
that  the  party  payine  such  costs  sliall  be  charged  with  the  costs  of  all  pro- 
ceedings which, hyuie operation  of  the  order  authorizing  the  amendment, 
will  be  yacated.  Thus,  if  upon  the  trial  a  plidntiff  is  permitted  to  amend  his 
complaint  in  a  material  matter,  so  that  a  new  answer  is  required,  he  would  be 
charged  with  the  costs  of  the  former  answer,  whidi,  as  the  effect  of  the  rule, 
would  be  yacated.  In  other  words,  he  would  be  required  to  pay  the  costs 
allowed  for  proceedings  before  notice  of  trial  On  the  other  hand,  if  the  de- 
fendant were  allowed  to  amend  his  answer,  that  being  the  last  pleading,  no 
proceeding  before  the  notice  of  trid  would  be  yacated  as  the  effect  of  the 
order,  and  the  fee  for  proceeding  before  notice  of  trial  should  not  be  allowed. 
8o,  in  case  of  a  demurrer,  if  the  party  demurring  has  Judgment  against  him. 
and  is  permitted  to  withdraw  his  demurrer  and  plead  oyer  upon  payment  of 
costs,  the  fee  for  proceedings  before  notice  qf  trial  is  not  aUowable  on  tlie  taxa- 
tion of  costs  (ydHs  y.  Deforest,  6  How.  418).  But  if  Judgment  is  rendered  in 
&yor  of  the  party  demurring,  and  the  party  whose  pleading  is  found  defect- 
lye  is  allowed  to  amend  on  payment  or  costs,  the  fee  for  proceedings  before 
notice  of  trial  should  be  allowed.  It  is  the  compensation  allowed  for  draw- 
ing and  serying  the  demurrer  (GoUomb  y.  CaUkDeU,  5  How.  SB6).  Harris  J.  in 
Van  Valkenhurg  y.  Van  Schrnek,  8  How.  272. 

«.  In  an  action  against  seyeral  defendants,  each  defendank  appeared  by  a 
separate  attorney,  and  each  demurred  to  the  complaint,  the  demurrer  was  al- 
lowed at  special  term  and  Judgment  ordered  for  the  defendant  with  leaye  to 
the  plaintiff  to  amend.  From  Uiis  decision  an  appeal  was  taken  to  the  general 
term  as  fh>m  an  order,  and  on  such  appeal  the  decision  at  spedal  term  was 
reyersed ;  and  the  demurrer  disallowed  and  Judgment  ordered  for  the  plaintiff, 
with  liberty  to  the  defendants  to  answer  on  payment  of  costa  The  defendants 
desiring  to  answer  the  question  arising  as  to  the  amount  of  the  costs  to  be  paid, 
it  was  held  that,  (1)  the  plaintiff  was  entitled  to  only  one  bill  of  coets ;  (2)  that 
the  plaintiff  was  entitled  to  charge  all  the  disbursements  occasioned  by  the  de- 
fendants' seyering  in  their  defences;  (8)  that  in  such  disbursements  might  be 
included  the  expense  of  printing  the  case  and  points ;  (4)  that  plaintiffmight 
recoyer  for  subsequent  pro^^dings  before  trial ;  (5)  term  fees  not  exceedmg 
three  [fiye] ;  (6)  trial  fee  of  an  issue  at  law  at  special  term  |15 ;  (7)  trial  fee 
at  general  term  $15.  [This  is  our  reading  of  the  decision,  but  we  are  by  no 
means  sure  that  we  correctly  construe  the  opinion  of  the  court,  particularly 
as  to  whether  or  not  it  allowed  the  seyenth  item.— Ed.]  (PIUpps  y.  Van  (Mt. 
15  How.  110). 

/.  Where  a  demurrer  to  a  complaint  Is  sustained,  with  leaye  to  the  plaintiff 
to  amend  on  pa3rment  of  costs,  the  sum  allowed  "^  for  all  proceedings  before  no- 
tice of  trial,"  must  be  induded  in  the  Qos\A(Hendricks  y.  Bovdc,  4  £.  D.  Smith, 
461 ;  2  Abb.  860). 
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a.  Where  on  a  dedsioii  orerrdUng  a  demurrer  to  an  answer,  leare  is  g^ren  to 
the  plaintifT  to  withdraw  his  demurrer  on  parent  of  costs,  the  defendant  is 
not  entitl^  to  claim  costs  before  notice  of  trial,  but  may  demand  costs  for  sab* 
sequent  proceedings  before  trial,  together  with  a  trial  fee  (Ora/ry  t.  Norwood^  5 
Abb.  219). 

h.  When  a  spedal  term  order  which  overrules  a  demurrer  to  an  amended 
complaint  is  on  i^peal  reversed,  and  judgment  is  ordered  in  favor  of  the  de- 
fendant, but  leave  is  given  to  the  plaintiff  to  amend  his  complaint  on  payment 
of  the  costs  of  the  demurrer  at  special  term,  the  defendant  is  entitlea,  (1)  for 
proceedhigs  before  notice  of  trial ;  (2)  for  proceedings  after  notice  of  trial,  al- 
uiough  that  sum  has  been  once  paid  m  the  action  on  sustaining  a  demurrer  to 
the  original  complaint  (CkmUderarU  v.  Brisbane^  1  Bosw.  644 ;  7  Abb.  845,  note/ 
and  see  11  How.  168). 

c  At  the  time  when  the  code  provided  a  fee  to  the  plaintiff  of  $10  for  pro* 
ceedings  subsequent  to  notice  of  trial  and  before  trial,  it  was  held  that  when 
on  the  defendant's  motion  a  cause  was  put  over  the  term  on  payment  of  costs 
of  the  term,  the  i>laintiff  was  entitled  to  the  fee  of  ten  dollars  for  the  costa 
subsequent  to  notice  of  trial  (Shanks  v.  Saa^  19  How.  540). 

d.  Costs  flxed  as  the  condition  of  a  favor  granted  to  the  client  are  suf^ 
flciently  demanded  by  giving  notice  to  the  attorney  (Hdnna  v.  Dexter^  15  Abb. 
186). 

e.  New  trial  on  payment  of  ooata.— Where  a  new  trial  is  granted  on  pay* 
ment  of  costs,  the  costs  to  be  paid  include  the  costs  of  all  such  proceedings  as 
are  vacated  by  the  order  for  the  new  trial ;  and  when  on  the  first  trial  an  ad- 
ditional allowance  has  been  made,  an  order  is  afterwards  made  for  a  new  trial 
on  payment  of  costs,  the  amount  of  the  allowance  will  form  part  of  the  costs 
to  be  paid  (ElMorih  v.  Oooding,  8  How.  1).  This  case  was  dedded  without 
any  reference  to  the  previous  case  of  Hicks  v.  WaUermire  (7  How.  370),  in  which 
the  trial  was  before  referees,  and  on  a  report  in  fiivor  of  the  plaintiff  he  ob- 
tahied  the  allowance  of  a  {percentage  on  the  amount  reported  .due.  Subse- 
quently, the  defendant  obtained  an  order  for  a  new  trial  on  payment  of  the 
'^  costs  of  the  reference  heretofore  had.'*  The  question  raised,  was  whether  the 
peroentaffe  allowed  the  plaintiff  formed  part  of  those  costs ;  and  Barculo,  J., 
held  it  dfil  not ;  for  an  extra  allowance  can  only  be  obtained  on  a  judgment^ 
and  as  no  judgment  has  been  recovered,  and  therv  is  no  certainty  that  the 
plaintiff  will  ever  recover  a  judgment,  there  is,  therefore,  no  basis  upon  whic^ 
a  percentage  can  be  estimated.  In  a  subsequent  case  in  the  superior  court 
{MeQuade  v.  if.  F.  d  Erie  RROo,,ti  Duer,  618 ;  11  How.  484),  it  was  held 
that,  ^*  when  an  action  has  been  twice  tried,  the  Jury  disagreeing  on  the  first 
trial  and  finding  for  the  plahitiff  on  the  second,  and  a  new  trial  is  granted  to 
defenduit  on  condition  that  he  pay  the  costs  of  the  second  trial," — all  a  de- 
f^dant  is  bound  to  pay  is  the  costs  of  the  term  at  which  the  second  trial  was 
had.  He  is  not  bound  to  pay  the  fees  of  plaintiff's  witnesses  for  attending  at  a  ' 
term  or  circuit  intermediate  those  at  which  the  two  trials  were  had.  Nor 
should  he  be  required  to  pav  the  amount  of  any  percentage  that  may  have 
been  allowed  to  the  plaintin  on  the  coming  in  of  the  verdict*' 

/.  Where  a  new  tnal  is  granted  on  payment  of  costs,  it  means  the  costs  of 
the  trial  and  all  subsequent  costs  {North  v.  Sarffeant,  14  Abb.  224),  but  not  term 
fees  on  append  (North  v.  Sargeantj  18  Abb.  259),  but  it  includes  the  costs  of 
proceedings  subsequent  to  notice  and  before  trial  (KeU  v.  Bice^  24  How.  228). 

Ree  Rule  57. 

§  308.  [263.]  (Am'd  1849, 1867,  1862.)*  AddUhnaL  dOauh 
ance. 

In  addition  to  these  fdlowances  there  ahall  be  allowed  to  the 
plaintiff  npon  the  recovery  of  judgment  bj  him,  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
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has  been  issued,  or  for  an  adjudication  upon  a  will  or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  de- 
termination of  claims  to  real  property^  the  sum  of  ten  per 
cent,  on  the  recoreiy,  as  in  the  next  section  prescribed,  for 
any  amount  not  exceeding  two  hundred  dollars ;  an  addi- 
tional sum  of  five  per  cent  for  any  additional  amount  not  ex- 
ceeding four  hundred  dollars ;  and  an  additional  sum  of  two 
per  cent,  for  any  additional  amount  not  exceeding  one  thousand 
dollars. 

And  in  the  actions  above  named,  if  the  same  shall  be  set- 
tled before  judgment  therein,  like  allowances  upon  the  amoont 
paid  or  secured  upon  such  settlement,  at  one-half  the  raftes 
above  specified. 

a.  No  motlcm  liar  aUowance  under  this  fleotion  neoeMaiy.— In  the  cases 
specified  in  this  section  the  clerk  enters  the  extra  allowance  of  ooune ;  no  oo^ 
der  for  the  purpose  is  necessary  {Hunt  y.  Middlebrook^  14  How.  800). 

b,  Bxtra  aUowanoe  may  be  made. — In  an  action  br  the  people  for  the 
repeal  of  royal  letters  patent  for  fraud  (7^  Bsopls  y.  (Jlarke,  5  S^den,  849; 
S.  C,  11  Barb.  887).  Tender  of  the  pnndpal,  interest,  and  costs  in  a  fore- 
closure suit,  before  hearing,  does  not  defeat  the  plaintiff's  right  to  an  allow- 
ance (Connaeticut  River  Banking  Go,  y.  Voorhies,  8  Abb.  178).  And  where 
an  attachment  has  issued,  a  percentage  may  be  allowed  on  the  amount  claim- 
ed, although  no  property  has  been  leyied  upon  {Jackaon  y.  Figamerey  15  How. 
224). 

e,  Bactra  allowanoe  cannot  be  had  In  the  following  oaaaa. — ^An  action 
to  restrain  defendant  from  yiolating^his  written  agreement  to  sell  certain  arti- 
cles to  the  plaintiff  solely  (Oray  y.  Eobfohn,  1  Bosw.  618).  In  proceedings  to 
foreclose  a  mechanic's  lien  (Bandog  y.  Foit&r,  4  Abb.  mi;  8  E.  D.  Smith. 
648).  In  procedings  under  the  act  of  May,  1841 ,  authorizing  the  sale  of  real 
estate  to  pay  assessments ;  or  under  the  act  of  April,  1855,  to  apportion  taxes, 
&c.,  on  such  a  sale  (Pinoen  y.  Barr^  24  Barb.  142.  In  an  action  m  the  nature 
of  a  ^uo  tDorranio^  to  tiy  the  title  to  an  office  {ITte  People  y.  Floffffjld  How.  86 ; 
25  Barb.  652),  or  to  set  aside  a  yoluntary  assignment  (Osborne  y.  Bette,  8  How. 
81).  or  to  compel  spedfic  performance  of  a  contract  for  sale  of  real  estate 

i  Weeks  y.  Southtnek,  12  How.  170),  or  to  restrain  foreclosure  of  a  mortoage 
dprong  y.  Snyder,  6  How.  11),  or  to  set  aside  a  conyeyanoe  (Buchanan  y.  MoT' 
reU,  18  How.  296). 

d.  Where  an  attachment  was  issued  and  letied  on  sufficient  property  to 
satisfy  plaintiff's  claim  (oyer  $8,000),  and  the  attachment  was  subsequently 
discharged  by  the  defendant  giymg  ihe  requisite  undertaking  after  issue  was 
Joined,  the  cause  noticed  for  trial  and  placed  on  the  calendar,  the  parties 
settled  on  the  terms  dJT  defendant  paying  a  certain  sum,  and  plaintiff's  costs 
and  disbursements  in  the  action, — ^held  not  to  be  a  case  in  which  an  addi- 
tional allowance  could  be  made  {BoOwiek  y.  Tioga  R  B.  Oo.^  17  How.  456). 

e.  An  allowance  cannot1)e  made  where,  although  the  construction  and  ad- 
judication of  a  written  instrument  is  material  to  the  decision,  .yet  other  fiu:ts 
established  by  testimony  are  also  material  (State  qf  MicMgan  y.  Phamx  Bank, 
Hoflhian,  J.,  not  reported ;  and  see  1  Bosw.  618).  But  an  allowance  can  be 
made  where  the  action  is  to  set  aside  an  assignment  as  fhiudulent  by  reason  of 
proyisions  on  its  fe^ce.  Otherwise  where  the  judgment  is  on  account  of  fraud 
dehors  the  instrument— established  by  testimony.  The  phrase  "  adjudication 
upon  a  will  or  other  instrument  in  writing ''  imports  construction  and  deter- 
mination upon  the  instrument  exclusively,  except  incases  where  evidence  con- 
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dnciye  to  interpretation  is  admiseible.  The  construction  intended  applies  to 
cases  in  wliich  a  court  of  equity  would  have  been  resorted  to  before  &e  code, 
to  expound,  or  to  expound  and  act  upon  a  written  instciiment  {Lewis  y.  Bryce^ 
Hoffman,  J.,  not  reported). 

a.  The  words,  '*  proceedhiffs  to  compel  the  determination  of  claims  to  real 
property ''  in  this  section,  refer  only  to  the  special  proceedings  authorized  by 
the  reyised  statutes  {Bridges  y.  MiOer,  2  Duer,  683). 

b.  In  the  actions  mentioned  in  this  section  the  court  haye  no  discretion  U 
make  any  allowance  other  than  that  prescribed,  and  the  allowance  can  be  to 
the  plaintiff  only  ( WiSUams  y.  Beman,  13  Abb.  297 ;  HotoUng  y.  Marsfi,  14  Abb. 
161;  18  Abb.  2w,  Twte;  McLees  y.  Avery,  4  How.  441).  Thus  a  defendant 
against  whom  a  judgment  is  obtained  for  an  amount  less  than  he  offered  to  al- 
low judgment  to  be  taken  against  him,  although  entitled  to  costs,  is  not  en- 
titled to  an  extra  allowance  {McLees  y.  Avery,  4  How.  441).  But  in  Livingston 
y.  Gidney  (25  How.  1),  the  court  allowed  two  per  cent,  on  the  whole  amount 
recoyered,  yiz. :  125,000,  on  the  ground  that  there  was  no  sufficient  excuse  for 
the  defence. 

e.  A  plaintiff  in  an  action  in  which  an  attachment  issued  is  not  entitled  to 
costs,  where  pending  the  action  the  attachment  was  yacated  {IseUn  y.  Qraydon 
26  How.  95). 

♦  §  309.  [264.]  (Am'd  1849,  1857,  1858, 1859,  1862.)  Per- 
centage^ how  computed.    Difficult  and  extraoTdinary  cases. 

These  rates  shall  be  estimated  iipou  the  value  of  the  pro- 
petry  claimed  or  attached,  or  affected  hj  the  adjudication  upon 
the  \7ill  or  other  instrument,  or  sought  to  be  partitioned,  or 
the  amount  found  due  upon  the  mortgage  in  an  action  for 
foreclosure.    And  whenever  it  shall  be  necessary  to  apply  to 
the  court  for  an  order  enforcing  the  payment  of  an  installment 
falling  due  after  judgment  in  an  action  for  foreclosure,  the 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last 
section  prescribed,  but  to  no  more  in  the  aggregate  than  if  the 
whole  amount  of  the  mortgage  had  been  due  when  judgment 
was  entered.    Such  amount  of  value  must  be  determined  by 
the  court,  or  by  the  commissioner  in  case  of  actual  partition.: 
In  difficult  and  extraordinary  cases,  where  a  trial  has  been 
had,  except  in  any  of  the  actions  or  proceedings  (other  than 
those  for  the  partition  of  real  estate)  specified  in  section  three* 
hundred  and  eight,  and  in  actions  or  proceedings  for  the  par- 
tition of  real  estate,  the  court  may  also,  in  its  discretion,  make 
a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  amount  of  the  recovery  or  claim,  or  subject-matter- 
involved. 

d.  Where  seotion  does  not  apply.^This  section  does  not  apply  to  appli- 
cations to  tlie  court  for  the  distribution  of  surplus  money  arising  on  a  fore- 
doBure  sale  (N.  T.  Life  Ins.  Co.  y.  Vhnderinlt,  13  Abb.  468) ;  nor  to  trials  of 
feigned  issues  or  issues  in  the  nature  of  feigned  issues  (BurriU  y.  ^mman^  24' 
How.  837).  •  Amendsd'-See  Appetidix. 

a9 
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AUowanee  tn  ddJIeuU  and  egtraordiniarjf  amm. 

a.  When  a  trial  faaa  been  had.— When  a  pUintiff  Yoluntari^  tabmits  to  a 
nonsuit,  after  evidence  has  been  given  on  both  sides,  and  while  the  defend- 
ants' counsel  is  summing  up,  it  cannot  be  objected  on  application  by  the 
defendants  for  an  idlowance  that  a  trial  has  not  been  had  (AUaire  v.  Zm,  4 
Duer,  609;  1  Abb.  125;  WoodY,  lUinoU  Cent  R  R.  Co.  20  How.  285).  On 
dismissal  of  comphunt,  for  plaintiff's  fitilure  to  appeal,  allowance  may  be 
made  (Rogers  y.  iMgan,  4Bo6w.  669 ;  19  How.  119 ;  10  Abb.  818) ;  and  so  where 
the  cause  is  on  the  calendar,  and  the  plaintiff  voluntarily  discontinues  It  (i>a- 
nerUiover  y.  March^  4  Abb.  254).  The  argument  of  a  demurrer  on  which  a  nnal 
judgment  is  rendered,  is  a  trial,  and  the  successful  party  may  have  an  extra 
allowance  where  the  case  is  difficult  or  extraordinary.  But  this  rule  does  not 
apply  to  a  decision  upon  a  demurrer  noticed  as  frivolous,  and  so  adjudged 
(SmaU  V.  Ludlow,  1  Hilton,  807.    See  however  in  note  to  §  247). 

h.  It  has  been  the  practice  in  the  second  iudicial  district  to  make  an  allow- 
ance in  every  case  in  which  there  is  a  trial  {Schwarta  v.  PoughkeepsU  Ins,  Co, 
10  How.  981  But  the  allowance  must  depend  on  the  circumstances  of  each 
case  (id. ;  Saekett  v.  Ball,  4  How.  71).  The  allowance  should  be  denied  in 
doubtful  cases  (Gould  v.  Chapin,  4  How.  185) ;  and  not  allowed  to  executors 
or  administrators  (Fan  Siekler  v.  Oraham,  7  How.  206). 

c.  The  right  of  a  party  to  an  extra  allowance  is  perfect  at  the  time  when  a 
verdict  is  rendered  m  his  fovor,  idthouffh  the  amount  of  such  allowance  may 
not  be  determined  until  afterwards.  Thus,  in  an  action  to  recover  money 
where,  the  cause  was  difficult,  the  pluntiff  obtained  a  verdict  in  his  &vor  at  a 
time  when  the  statute  provided  for  an  extra  allowance ;  held  the  plaintiff  was 
entitled  to  such  allowance  althou£:h  the  order  for  the  allowance  was  not  made 
until  aftei:  the  provision  for  an  aUowance  had  been  repealed  (Cook  v.  N,  T, 
Floating  Dry  Dock  Co.,  1  Hilton,  556).  Costs  are  to  be  ac^usted  accordmg  to 
the  law  in  force  at  the  rendition  of  the  last  verdict  in  the  action  (Jones  v.  cTH- 
deneood,  18  How.  582 ;  Jaekett  v.  Judd,  id.  885). 

d.  What  oaees  are  difflonlt  and  extraordinaiy.— That  a  cause  occupied  a 
long  time  in  the  trial  of  it,  does  not  of  itself  make  it  a  "  difficult  or  extraordi- 
nary case"  (Sands  v.  Sands,  6  How.  453 ;  Dext&r  v.  Gardner,  1  Code  R  N.  S. 
80 ;  5  How.  417 ;  Howard  v.  Borne  Plank  Road  Co.  4  Uow.  416 ;  and  see  Fox 
▼.  Fox,  22  How.  458).  The  term  "  difficult  or  extraordinary*'  is  used  in  con- 
tradistinction to  ^  common  or  ordinary ;"  it  does  not  authorize  the  allowance 
in  all  litigated  cases  (.Fbo;  v.  Gould,  5  How.  279).    But  by  Barculo,  J. :  all  liti- 

Sted  trials  are  "  dllncult  and  extraordinary  "  in  some  respect  (Dyekman  v. 
cDonald,  5  How.  121 ;  Niter  v.  Rosnnan,  id.  158;  see  Schwartz  v.  BifheepeiB 
Mut.  Ins.  Co.  10  id.  98 ;  Mdtthewson  v.  ITumpson,  9  id.  28).  The  motioe  of  a 
plaintiff  in  purchasing  a  note  for  prosecution,  is  not  a  proper  subject  for  an 
extra  aUowanee  of  costs.  After  he  has  got  the  note,  he  may  conduct  the  froee' 
cuiion  of  it  fairly  and  without  objection  (BumeU  v.  WesMU,  15  How.  421). 
Where  a  case  is  retjied,  the  fact  that  an  allowance  was  denied  on  the  first 
trial,  does  not  prevent  an  allowance  being  made  on  the  second  trial  (Fox  v 
Fox,  24  How.  885). 

e.  Extra  allowance  denied  where  defendants  had  separated  in  their  defence, 
and  each  obtained  a  bill  of  costs  (Matthewson  v.  Thompson,  9  How.  281). 

/.  Extra  allowanoe  is  not  made  for  the  sole  purpose  of  punishing  the  de- 
fendant (Anon,,  12  How.  565). 

g.  Amount  of  alloTvance— how  oomputed.— The  amount  of  allowance  with- 
in the  limits  prescribed  by  this  section,  is  entirely  discretionaiy  (Union  Bank 
V.  Mott,  18  Abb.  247).  Unless  the  allowance  exceeds  the  limit  of  section  809,  or 
is  not  authorized  by  that  section,  no  appeal  lies  (id,;  Wilkinson  v.  Tiffany,  4 
Abb.  98;  Cook  v.  Dickenson,  5  Sand.  668;  DieksonT.  McEUoain,  7  How.  189; 
DresB&r  v.  Jennings,  8  Abb  240 ;  Dana  v.  Fielder,  1  Code  Rep.  N.  S.  224). 

A.  It  is  only  where  the  defendant  recovers  judgment  that  the  allowance  can 
1m  on  the  amount  claimed  (WiUdnaon  v.  Tiffany,  4  Abb.  98). 
X  The  value  of  the  property  to  be  directly  affected  by  the  result  of  the  ao- 
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Hon  affords  a  proper  basis  for  computing  the  percentage  anthorized  bj  this 
seetton  as  an  allowance  in  difflcult  and  extraordinary  cases,  so  held  in  an 
action  to  restrain  defendants  firom  discontinuing  and  removing  a  rail-road 
{The  P^  V.  AJboM^ dbV«rm(nU  R  R  Co.  16  Abb.  465). 

a.  Where,  ^^hen,  and  to  -whom  the  application  for  the  allo'o^anoe 
ahoold  be  made. — ^The  application  must  be  made  before  the  entry  of  judg- 
ment {MdriinY.  MeOormusk^  8  Sand.  755;  1  Code  Rep.  N.  S.  214);  but  not 
"  until  all  the  litigation  is  ended  '*  (Potoerii  y.  WoolcaU,  12  How.  565).  It  must 
be  made  to  the  ** court"  and  cannot  be  made  to  a  ^^jiutiee at  ehambera"  {Mann 
y.  Tyler,  6  How.  236 ;  1  Code  Rep.  N.  S.  382 ;  Rule  52) ;  and  it  i^ould  be  made 
in  the  county  where  the  Judgment  is  rendered,  unless  some  special  reason 
exist  for  applying  elsewhere  (aiwr  y.  Rimmanf  5  How.  158 ;  8  Code  Rep.  192  x 
see  Rule  ra). 

b.  When  the  trial  is  by  Jury,  the  application  should  be  made  at  the  coming 
in  of  the  yerdict,  or  at  least  auring  the  term  at  which  the  trial  is  had  {Flint  y. 
RUhardMm,  2  Code  Rep.  80 ;  Van  ReMaekter  y.  Kidd,  5  How.  242).  And  it 
must  be  to  the  Judge  who  tried  the  cause     {lb,   Saekett  y.  BaU,  8  Code  R  47 ; 

4  How.  71).  And  where  a  cause  was  tried  before  Harris,  J.,  in  Noyember, 
1852,  in  which  the  compMnt  was  dismissed  without  costs  as  to  the  defendant 
Belts,  and  with  costs  as  to  the  defendant  Smith — the  defendant  Smith  moyed 
in  March,  1853,  at  special  term  before  Parker,  J.,  for  an  extra  allowance,  and 
attempted  to  excuse  his  delay  In  making  the  application  on  the  ground  of  pro- 
fessional engagements ;  the  motion  was  denied,  {lb.)  But  when  the  trial  was 
at  the  circuit  held  in  July,  and  the  motion  was  made  at  a  special  term  in  Sep- 
tember following,  the  delay  was  held  not  to  be  a  waiyer  of  the  right  to  moye, 
and  an  allowance  was  made  {Saratoga  R  R  Co.  y.  MeOoff,  9  How.  84p. 

e.  Where  ejectment  had  been  brought  in  the  superior  court  of  the  city  of 
New  York,  and  Judgment  passed  for  the  defendant,  which  was  affirmed  in  the 
court  of  appeals,  on  a  motion  in  the  court  of  appeals  for  an  additional  allow- 
ance, Uie  court,  on  denying  the  motion,  said — ^The  additional  allowance  pur- 
suant to  this  section  can  only  be  made  by  the  court  of  original  Jurisdiction, 
and  in  reference  to  the  trial  in  that  court  {Woife  y.  Van  Nostrand,  4  How. 
206 ;  2  Coms.  570). 

d.  It  is  too  late  to  apply  at  general  term  after  Judgment  on  appeal  ( Van  Ben$' 
iOaer  y.  Kidd,  5  How.  2^). 

e.  The  application  should  be  on  notice  {Niter  y.  Rossman,  8  Code  Rep.  192 ; 

5  How.  158 ;  Binoe  y.  Muir,  8  Code  Rep.  21^  "  But  perhaps  there  is  no  objec- 
tion to  entertaining  the  application  at  the  time  of  the  trial  mthaui  a  formal 
notice,  if  the  sameiudge  is  then  holding  a  special  term.  That,  I  suppose,  is 
what  Mr.  Justice  rarker  intended  to  say  in  Van  Renndaer  v.  Kidd,  5  How. 
242).  But  if  not  then  made,  notice  should  be  giyen  as  in  other  cases.*'  (Hand. 
J.,  Mann  y.  Tylety  supra ;  approyed,  Allen,  J.,  Saraiaga  B.  R  Co,  y  McCoy ^  9 
How.  841). 

/.  When  the  allowance  is  made  by  the  Judge  who  tries  the  cause,  at  the 
tame  term  as  that  in  which  the  trial  is  had,  notice  of  the  application  for  an 
allowance  is  not  necessary,  nor  need  the  party  against  whom  the  allowance  is 
made  be  present  in  court  It  is  usual,  so  far  as  my  experience  goes,  to  ask  for 
it  when  the  yerdict  comes  in,  and  for  the  Judge  to  grant  it  then  or  during  the 
circuit,  without  hearing  counsel.  It  would  be  intolerable  if  a  Judge  were 
bound  to  listen  to  affldayits  and  arguments  upon  eyery  such  question  that 
arises.  When  the  cause  is  tried  before  him,  he  obtains  all  the  information  from 
the  trial  itself  which  can  be  of  any  yalue  on  the  subject "  ^arculo,  J.,  MiJt/dkr- 
dl  y.  ffaU,  7  How.  491). 

g.  In  an  action /against  executors,  the  motion  should  not  be  made  until  the 
right  to  recoyer  costs  has  been  adjudged.  But  in  such  an  action  the  motion 
for  costs  and  for  an  allowance  may  be  united  in  one  motion  {Meraereau  ▼. 
Ryer$,  12  How.  801). 

h.  The  unsuccessful  party  has  a  right,  upon  an  application  for  an  allowance, 
to  insist  that  there  be  a  determination  of  the  yalue  of  the  property  recoyerea 
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or  claimed  in  the  action  {Dr€S9er  y.  Jenningi,  8  Abb.  S40).    It  is  competent  to 
such  party  to  waive  this  right    {Id,) 

a.  On  motion  to  vacate  an  order  granting  an  allowance,  held  (1)  that  as  the 
moving  papers  did  not  show  that  wnen  the  cnder  was  granted  the  unsaccesaful 
party  objected  that  no  proper  determination  of  the  value  of  the  property 
mvolved  in  the  action  had  been  had,  it  must  be  presumed  that  the  objection 
was  not  raised.  (2)  That  the  failure  to  raise  it  on  the  application  for  the 
allowance  was  a  waiver  of  the  right  to  such  a  determination.  (8)  That  the 
erauting  of  an  allowance  being  a  matter  within  the  discretion  of  the  Justice, 
his  decision  ought  not  to  be  reviewed  on  motion  before  another  Justice.    (Id,) 

b.  The  last  clause  of  rule  52  was  designed  to  enable  a  party  who  had  suc- 
ceeded in  a  cause  tried  before  a  referee  to  apply  for  an  extra  ^owance  at  a 
special  term  of  the  court  (Saekett  v.  BaU,  4  How.  71).  This  was  necessary,  for 
the  reason  that  no  such  application  could  be  made  to  the  referee  "  (0»b<nrne  v. 
BetU,  8  How.  81). 

&  A  rule  in  the  second  Judicial  district  provide  that  in  actions  tried  at  the 
circuit  or  the  special  term,  application  for  additional  allowance  must  be  made 
to  the  Justice  who  heard  Uie  cause,  unless  he  is  out  of  the  State,  or  unable  to 
attend  to  business  from  ill  health,  or  out  of  office.  And  in  actions  heard  be- 
fore referees,  the  application  must  be  made  in  the  Judicial  district  where  the 
action  Is  pending.  Such  allowance  will  be  made  whenever  there  has  been  a 
trial,  and  the  parties  have  appeared,  and  litigated  the  questions  in  controversy. 
Bee  Rules  in  Appendix. 

dL  Costs  on  motion  for  allowance. — ^It  has  not  been  usual,  at  least  so  far  as 
my  own  experience  allows  me  to  know,  to  allow  costs  on  a  motion  for  an 
extra  allowance  (Harris,  J.,  Dickson  v.  McEHwain,  7  How.  189 ;  and  to  the  same 
effect  \n^8chwarU  v.  P^ughkeepais  MtU.  Ins.  Co.  10  id.  08). 

e.  Allowance  after  trial  before  a  referee. — Where  the  trial  is  had  before 
referees,  the  application  must  be  made  to  the  court  for  the  allowance  (Btnoe  v. 
Muir,  8  Code  Itep.  21 ;  4  How.  252 ;  Niver  v.  Eossman,  5  How.  158 ;  8  Code 
Rep.  102).  The  application  should  be  on  notice  to  the  adverse  party.  (lb.) 
And  the  court  should  be  furnished  with  an  affidavit  of  facts  sufficient  to  enable 
it  to  form  an  opinion  on  the  subject.  The  mere  certificate  of  the  referee  that 
the  cause  is  withhi  this  section,  is  not  sufficient  Facts  must  be  stated.  (lb. ; 
Qotdd  V.  Chapin,  4  How.  185).  But  the  certificate  of  the  referee  is  more 
proper  than  an  affidavit,  to  show  what  took  place  before  him  (Main  v.  Pops^ 
16  How.  271). 

/.  In  cases  heard  before  a  referee,  the  motion  for  an  extra  allowance  for 
costs  is  subject  to  the  same  rules,  with  respect  to  the  place  at  which  it  should 
be  made,  as  any  other  motion  (Sprang  v.  Snyder^  1  Code  Rep.  X.  8. 178 ;  6 
How.  11).  In  a  previous  case,  Niver  v.  Bouman  (8  Code  Rep.  192 ;  5  How. 
158),  it  was  held  that  such  a  motion  should  be  made  in  the  county  where  the 
Judgment  is  rendered,  unless  some  special  reason  exist  for  applying  elsewhere. 

g.  Review  of  order  for  allo'wanoe. — ^The  order  for  an  allowance  is  not 
appealable  (Cook  v.  Dickenson,  5  Sand.  688 ;  Dickson  v.  MaEhoain,!  How.  189)  { 
at  least  it  is  not  reviewable  on  motion  before  another  Judge  (Dresser  v.  Jen- 
nings,  8  Abb.  240).  But  where  the  allowance  exceeds  the  prescribed  percent- 
age, then  it  is  said  the  order  affects  a  substantial  rijrht,  and  is  subject  to  appeal 
( Wilkinson  v.  Tiffany,  4  Abb.  98 ;  Union  Dank  v.  MoU,  18  Abb.  247),  or  review 
on  motion  at  special  term.    (Id.) 


§  310.  [265.J    Interest  on  verdict  or  report^  when  allowed. 

When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  until  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 
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a.  Interest  on  a  report  of  a  referee  is  to  be  oompated  from  the  time  the  re- 
port is  made,  and  not  from  its  date,  if  the  date  difiers  from  the  time  when  the 
report  was  in  &ct  made  (Futt&r  y.  SjtUre,  8  How.  121). 

§  311.  [266.]  (Ara'd  1849, 1857, 1862.)  GoatSy  how  to  he  inr 
serted  in  judgment.  Dif^rsemewtSy  hovi  stated.  Notioe  of  adr 
juslmenU.    Inierlocviory  costs. 

The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days'  notice  to  the 
other,  except  when  the  attorneys  reside  in  the  same  city,  vil* 
lage,  or  town,  and  then  upon  two  days'  notice,  the  sum  of  the 
allowances  for  costs,  as  provided  by  this  code,  the  necessary 
disbursements,  including  the  fees  of  officers  allowed  by  law, 
the  fees  of  witnesses,  the  reasonable  compensation  of  commis- 
sioners in  taking  depositions,  the  fees  of  referees,  and  the  ex- 
pense of  printing  the  papers  for  any  hearing  when  required  by 
a  rule  of  the  court.  The  disbursements  shall  be  stated  in  de- 
tail and  verified  by  affidavit.  A  copy  of  the  items  of  the  costs 
and  disbursements  shall  be  served,  with  a  notice  of  adjust- 
ment. 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  inter- 
locutory proceeding  in  an  action,  or  in  any  special  proceed- 
ings, the  same  shall  be  adjusted  by  the  judge  before  whom  the 
same  may  be  heard,  or  the  court  before  wliich  the  same  may 
be  decided  or  pending,  or  in  such  other  manner  as  the  judge 
or  court  may  direct. 

b.  Taxation  or  ac^astment  of  costs  and  the  entry  of  the  amount  in  the  judg- 
ment, are  not  stayed  by  an  appeal  with  security  (tfurtis  y.  LeaviU^  1  Abb.  118). 
[Can  appeal  be  perfected  until  costs  ascertainea  ?] 

c  The  words  **  prevailing  party''  *in  this  section, "  must  be  understood  to 
be  that  party  whose  right  to  costs  has  prevailed"  (Johnson  v.  Sagar^  10  How. 
654;  Peet  v.  Wurth,  1  Bosw.  653). 

dL  Costs  are  to  be  adjusted  according  to  the  law  existing  at  the  time  of  the 
verdict,  as  to  all  items  prior  to  that  time.  The  recoyery  which  gives  the  right 
to  costs  means  the  veroict.  The  court  cannot  order  Judgment  nunc  pro  tunc 
as  of  a  date  prior  to  the  actual  Judgment,  merely  to  affect  the  amount  of  a 
party's  costs  {Moore  y.  Wetterodt^  14  How.  279 ;  Crary  y.  Norwood,  5  Abb.  219 ; 
rHsher  y.  Hunter^  15  How.  156 ;  Huber  y.  Lockiooody  id.  74 ;  MeCann  y.  Bradley^ 
id.  80;  Torrey  y.  Hadlsy,  14  id.  857 ;  Hani  y.  mddJlebrook,  id.  800 ;  Jones  y. 
Undertoood,  18  How.  5^ ;  Jackett  y.  Judd^  id.  885 ;  contra,  see  Steward  v.  Lamo- 
reaux,  5  Abb.  14 ;  see  ante,  p.  584,  p). 

e.  The  determination  of  an  action  as  respects  the  question  of  costs,  is  the 
final  decision  authorizing  a  Judfpnent  In  the  case  of  a  trial  by  the  court,  it  is 
the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is  the  making 
and  delivery  of  the  report  (Hunty,  Middlebrook,  14  How.  800,  Hubbard,  J.> 
But  in  Torrey  v.  Eadiey,  (14  How.  857)  Davis,  J.,  held  that  in  the  case  of  a  Judg 
ment  on  the  report  of  a  referee,  the  light  to  costs  does  not  accrue  at  the  time 
of  the  making  the  report,  nor  until  the  report  is  filed. 
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o.  When  notice  is  neoeflsary. — A  defendant  not  appearing  is  not  entitled 
to  notice  of  adjosting  the  costs  {RichardB  y.  StMtter^  1  Code  Kep.  117 ;  WUeoat 
T.  Curtis,  ib.  127).  But  giving  notice  of  appearance  entitles  tiie  defendant  to 
notice  of  adjusting  the  costs  (Blimm  y.  JV.  z.  Bguit  Im.  Oo.y  %  Code  Rep.  ao ; 
8  How.  418;  6  How.  288). 

b.  If  t}ie  costs  are  not  a^insted  on  the  day  far  which  notice  is  giyen,  and  the 
opposite  party  does  not  attend,  the  costs  may  be  adjusted  on  a  scmsequent  day 
without  mrther  notice  (1  Johns.  Gas.  32 ;  2  Wend.  202). 

0.  Where  it  is  sworn  posttiyely  that  no  notice  of  adjustment  of  costs  has 
been  receiyed,  it  is  incumbent  upon  the  other  side  to  show  the  time  and  man- 
ner of  sendee  {Van  Wyek  y.  BM,  10  How.  860).  Thus  where  the  defendant 
swore  poeitiyely  that  he  liad  receiyed  no  notice  of  adjustment  of  costs,  and  the 
plaintiff's  attorney  merely  swore  that  he  at  some  time,  without  mentioning  on 
what  day,  but  more  tbuui  four  days  prior  to  the  time  of  a(\ju6tment,  senred  a 
notice  by  mail,  it  was  held  insufficient,  and  a  re-a^Justment  of  the  costs  was 
ordered,    (lb.) 

d,  "Wliat  is  a  BofBolttnt  notioe. — Service  of  notice  on  Saturday  Ibr  Monday 
is  not  a  notice  of  two  days  (WhippU  y.  WiOiiamSy  4  How.  28,  and  tee  MaxweU  y. 
iVi«{A^,6yes.l46;  lUmy,  McQregw.lDovfX.  &  L.  583;  12  M.&W.517; 
Anon.  2  EQll,  876).  The  New  York  common  pleas  held  recently  at  a  general 
term,  that  a  notice  on  Saturday  for  Monday  is  a  notioe  of  two  days.  See  note 
to§4O7,pa0t 

e.  It  is  no  obiection  to  a  notioe  of  the  adjustment  of  costs,  that  it  was  ^yen 
before  the  right  to  recover  was  established,  provided  the  right  to  such  costs 
as  were  noti^  exist  at  the  date  for  which  the  notice  was  given  (Anon,  4 
Sand.  098).  So  held,  where  the  plaintiff,  in  an  action  for  money  only,  in  anti- 
cipation of  a  de&ult  gave  notice  of  a^justii^  the  costs  to  whidi  he  would  be 
entitled  on  taking  Judgment  by  de&ult,  for  a  day  subseouent  to  the  time  when 
he  could  regularly  enter  the  Judgment  (lb.;  and  see  OoAout  v.  Boaih^  12  Johns. 
151). 

/.  Effect  of  omitting  notioe. — ^The  effect  of  omitting  to  give  notice  of  adinst- 
ing  the  costs  in  the  cases  where  the  defendant  is  entitled  thereto,  has  been  differ- 
ently decided ;  thus,  in  BUm  v.  N.  T,  SquiL  /tm.  Co,  (2  Code  Rep.  80 ;  2  Sand.  654), 
Bank  of  MadOm  v.  Dvright  (2  Code  Rep.  49) ;  OMmith  v.  Marpe  (1  Code  Rep.  49), 
Doke  V.  Betk  (ib.  54),  it  was  beld  that  the  omission  made  the  Jutlgment  irregu- 
lar, and  liable  to  be  set  aside  on  motion ;  but  in  Biehardt  v.  Sweto&r  (1  Coide 
Rep.  117),  Uugh4i8  v.  Mulvey  (1  Sand.  92),  Dix  v.  Palmer  (3  Code  Rep.  214;  5 
How.  283),  Tracey  v.  Humphrey  (1  Code  Rep.  N.  S.,  197),  Stimmn  v.  Huggin9 
(16  Barb.  658 ;  9  How.  88);  PotUr  v.  S^niih,  (9  ib,  262),  Maoomber  v.  Mayor  of  N, 
X.  (17  Abb.  87),  Hmry  v.  Bcn^  (20  How.  215),  the  omission  was  held  not  to  aflect 
the  regularity  of  the  judgment,  but  only  to  entitle  the  defendant  to  a  re-adjust- 
ment  at  the  cost  of  plaintiff. 

y.  The  question  was  again  brought  before  the  superior  court  in  GikmarUn 
V.  SmxOi  (4  Sand.  684),  when  Bosworth,  J.,  held  (all  the  Justices  of  that  court 
concurring),  that  the  adjustment  of  costs  without  notice,  where  the  adverse 
party  is  entitled  to  notice,  does  not  affect  the  regularity  of  the  wtry  of  judg- 
ment.  But  the  omission  of  notice  makes  the  inMrUon  of  the  ooiU  in  tbe  entnr 
of  judgment  irregular,  and  liable  to  be  vacated ;  so  also  of  tlie  Judgment  roll, 
the  docket  of  Judgment,  if  perfected,  and  the  execution  if  issued. 

h.  It  is  irregular,  in  cases  where  the  defendant  has  appeared,  to  have  the 
costs  adjustedand  entered  in  the  judgment  vnthoui  notice;  and  it  is  such  an 
irregularity  as  makes  the  entry  of  Judgment  irregular.  "  The  old  practice  of 
perfecting  judgment,  and  then  giving^ notice  of  re-taxation,  cannot  obtain  un- 
der the  code.  ♦  ♦  *  The  true  nile  is  laid  down  in  CHknarUn  v. 
Smith  (4  Sand.  684)  **  (MUehM  v.  RaU,  7  How.  491). 

i.  Power  of  the  clerk.— No  authority  is  conferred  on  the  clerk  to  adjust 
costs,  except  in  cases  of  final  Jud^ent ;  but  the  court  may  confer  such  au- 
thority by  a  special  reference  to  himJEekerton  v.  Spoor,  8  CTode  Rep.  70 ;  Mor- 
rison  v.  i(fo,  4  How.  304 ;  MiicheU  v.  WesterveU,  6  How.  268 ;  iVeOw  v.  DeForreit, 
Id.  418).    The  clerk  may  tax  costs  on  mandamus  (The  People  v.  Colborne,  20 
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How.  878),  but  not  in  special  proceedings,  m  in  street  opening  cases  (Aj^btfrA 
Ave.,  11  Abb.  190). 

a.  The  clerk  is  bonnd  to  perform  any  service  lawfiiUy  required  of  him  on 
being  paid  liis  fee  therefor.  He  cannot  refuse  to  perform  the  service  a.  «.  re- 
fuse to  file  a  Judgment  roll,  because  the  fee  for  some  former  service  remains 
unpaid  {Pwrdy  y.  Fitt&rt,  15  Abb.  160). 

b.  The  clerk  should  examine  the  charges,  whether  they  be  opposed  or  not, 
and  should  strike  out  all  disbursements  and  charses  which,  in  his  ludgment 
have  been  unnecessaiily  incurred  {Belding  v.  OonkUn,  4  How.  199 ;  aUmaon  v. 
Buggim,  10  Barb.  663 ;  9  How.  86).  If  he  has  a  doubt  as  to  the  correctness  of 
a  charge,  he  should  correct  it  (Sogers  y.  Sogers,  2  Paige,  460). 

e.  Has  a  clerk  authority  to  adjust  interlocutory  costs  ?  Senible,  he  has  not 
{Eieks  V.  WaUermire,  7  How.  370 ;  and  see  Van  Shaiek  y.  Winne,  8  i&.  6  ;  Ells- 
worth  y.  Gooding,  8  ib.  1).  And  in  MileheU  y.  WesteroeU  (6  How.  268),  Hand,  J., 
said,  '*  Both  parties  seemed  to  have  acquiesced  In  the  power  of  the  clerk  to  tax. 
If  that  were  not  so,  the  practice  in  such  cases  might  be  a  little  doubtAil.  The 
code  does  not  say  the  clerk  shall  not  tax  or  **  tutftiti"  as  it  is  now  denominated, 
except  on  final  Judgtpent ;  nor  does  it  establish  a  complete  system  in  all  respects. 
But  the  amendment  to  the  Judiciary  act  (Laws  of  1847,  p.  645,  %  88 ;  still  in 
force  in  Se  Fourih  Aw.,  11  Abb.  1^),  prohibits  the  county  clerk  taxing  costs, 
except  where  they  shall  be  limited  by  law,  exclusive  of  aisbursements.  And 
it  has  been  said,  the  clerk  has  no  power  to  tax  costs.  Many  of  the  profession 
have,  however,  treated  the  clerk  as  a  taxing  officer ;  and  rule  88  [now  07]  re- 
cogi^zes  taxation  of  interlocutory  costs,  ^o  doubt  the  better  way  is  to  fix 
the  amount  of  costs,  where  that  can  be  done ;  and  it  would  be  proper  to  di- 
reot  that  process  issue  to  enforce  payment,  which,  in  that  case,  would  issue  of 
course  alter  twenty  days.  And  if  the  sum  cannot  be  ascertained  conyenient- 
ly  by  the  court,  I  have  no  doubt  it  can  be  referred  to  the  clerk  to  ascertain 
or  a^ust  the  amount ;  and  I  see  no  reason  why  the  order  may  not  further 
authorize  process  to  collect  the  amount  so  ascertained  {People  y.  Netins,  1  Hill, 
154)." 

d,  Diflbarsementa,  how  stated  and  ▼erifiecL — What  are  not  aOoufed  as  die- 
bureemente, — ^Foes  for  serving  subpoenas  ( Wheder  y.  Lozee,  12  How.  446 ;  Bur 
neU  v.WestfaU,  15  id,  481);  certificate  of  service  of  object  of  action  {Benedict  y. 
Warriner,  14  How.  568).  In  an  action  to  recover  the  possession  of  lands,  the 
8firTeyor''sfees,  in  procuring  the  boundaries  of  the  land  {Haynee  y.  Kosher,  15 
How.  216). 

/.  What  are  fUlowed  as  diabursemanta. — Disbursements  include  the  ne 
cessary  expenses  in  executing  a  commission  in  a  foreign  state  (Finch,  y.  Caheri, 
18  How.  13 ;  contra.  Perry  v.  Oriffln,  7  How.  263) ;  the  fees  to  witnesses  {Walk&r 
y.  SusaeU,  16  How.  91);  certified  copy  order  of  reference  (ToU  v.  Thomas,  15 
How.  315) ;  referee's  fees  (id.) ;  fees  for  docketing  judgment,  and  for  transcripts 
(id.) ;  for  service  of  object  of  the  action  (Benedict  v.  Warriner,  14  id.  568) ;  for 
service  of  summons  (see  ante,  p.  176,  d,  e) ;  printing  a  case  (Wileox  y.  Curtiss,  10 
How.  91).  A  reasonable  sum  actually  paid  for  service  of  Uie  summons,  com- 
plaint or  notice  of  the  object  of  the  action,  by  any  person  other  than  the 
sheriff,  and  not  exceeding  the  sheriff's  fees  for  the  like  services,  may  be  al- 
lowed as  a  disbursement  (Com  v.  Price,  17  How.  348 ;  9  Abb.  111).  The  affi- 
davit should  show  the  reasonableness  of  the  charge  by  stating  the  facts  re 
specting  such  service.    (Id.) 

g.  It  is  proper  to  allow  as  a  disbursement  proper  sums  pdd  for  necessary 
searches,  and  copies  of  papers  from  the  clerk  s  omce.    (Id.) 

A.  Where  there  are  charges  in  the  bill  for  the  attendance  of  witnesses,  the 
affidavit  should  state  the  respective  names  and  places  of  abode  and  occupation 
of  the  witnesses,  the  distance  they  respectively  travelled,  the  days  they  respect- 
ively actually  attended,  and  that  each  of  them  was,  or  was  befieved  to  be,  a 
material  and  necessary  witness  for  the  party  on  whose  behalf  he  was  subpcB- 
naed  (5  Hill,  595 ;  3  iJ.  457 ;  6  ih.  376 ;  2  Hall  530 ;  19  Wend.  82 ;  1  Code  Rep. 
N.  S.  400 ;  5  How.  458 ;  11  «.  160 ;  12  id.  446 ;  IBcks  y.  Brennan,  10  Abb.  804 , 
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Taaka  v.  Schmidt,  25  How.  840).  If  the  advene  party  show  that  a  number  ot 
witnesses  were  not  called  at  the  trial,  the  party  asking  for  the  expense  of  their 
attendance  most  explain  why  they  are  not  called,  or  me  expense  of  their  at- 
teadanoe  shonld  be  disallowed  (6  Hill,  876;  Msad  t.  Matiory,  27  How.  88). 
The  clerk  is  not  then  at  liberty  loneer  to  follow  the  ordinary  affidavit  (i>9i0fiM^ 
V.  Butih^  6  How.  410).  Allowance  &r  attendance  of  non-resident  witnesses  (4 
Sand.  789). 

a.  Charges  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  in  the  af- 
fidavit that  such  copies  were  actually  and  necessarily  made  for  use  or  used,  and 
it  must  appear  that  the  disbursements  were  necessary  and  reasonable  in  amount 
(2  R  8.  «58,  §  7). 

b.  Where  postage  or  other  disbursements  are  charged  in  a  bill  of  costs,  each 
item  of  such  disbursement,  and  the  occasion  or  circumstance  of  the  expendi- 
ture should  be  particularly  specified  (2  Paige,  469).  And  where  papers  are 
sent  by  express  instead  of  by  mail,  the  amount  of  carriage  p^d,  not  exceed- 
ing what  would  have  been  the  amount  of  postage,  may  be  allowed  (N.  T.  Trutt 
Co.  V.  DaoM,  10  Paige  507).  Expenses  of  serving  complaint  (4  How.  28 ;  2  Sand. 
742). 

e.  Where  the  items  of  disbursement  for  the  attendance  of  witnesses  were  par- 
ticularly stated  in  the  affidavit  of  disbursements,  but  where  stated  in  gross  in 
the  bill  of  costs,  and  objection  was  made  to  the  allowance  of  such  items  on 
that  ground^held.  that  the  objection  was  properly  overruled  (Hagar  v. 
Danforth^  8  How.  448).  In  a  subsequent  case  (akannon  v.  Bravoer^  2  Abb. 
877),  Emott,  J.,  said  he  was  unable  to  agree  with  Parker,  J.,  in  Hagar  v.  Dan- 
f&rih,  and  that  the  items  of  disbursements  must  be  stated  in  detail  in  the  bill, 
and  that  it  was  not  sufficient  that  they  appeared  in  the  affidavit  verifying  tiie 
bai. 

d.  It  is  not  material  to  the  adverse  partv  whether  the  witnesses  opposed  to 
him  attend  in  obedience  to  a  subpoena  or  by  agreement,  as  there  is  now  no 
fee  for  the  service  of  a  subpoena.  Witnesses  are  entitled  to  their  fees  firom  the 
party  at  whose  instance  they  attend,  whether  they  are  subpoenaed  or  not.  - 
And  it  is  not  necessary  that  it  should  be  proved  to  the  clerk,  on  the  adjust- 
ment of  the  costs,  that  the  witnesses  were  subpoenaed.  Where  no  subpoena 
is  used  by  a  party  to  procure  the  attendance  of  his  witnesses,  persons  whose 
fees  he  seeks  to  charge  to  his  adversary  must  be  his  toUnssees  in  the  action. 
And  where  no  subpoena  is  served  on  them  they  cannot  be  considered  his  wit- 
nesses, unless  they  were  examined  as  such,  or  attended  tlie  trial  as  his  wit- 
nesses at  his  request  or  by  agreement ;  such  request  or  agreement  must  be 
stated  in  terms  m  the  affidavit  of  their  attendance,  or  be  clearly  inferable 
therefrom  {Wheder  v.  Lozee,  12 How.  446 ;  Hayne*  v.  Mother^  15  id.  216 ;  TaaJa 
V.  8f^midX,  25  id.  841^.  A  witness  residing  out  of  the  State,  is  entitled  to  fees 
for  the  number  of  miles  he  travels  from  the  boundary  line  within  the  State  to 
the  place  of  trial  {Uxjidi  v.  Sckeneetady  Ins.  €h.,  7  How.  142).  This  distance 
should  be  estimated  by  the  nearest  usually  travelled  route ;  and  due  regard 
should  be  had  to  his  residence  in  the  foreign  State,  and  the  place  where,  by 
the  usually  travelled  route,  he  would  come  to  the  State  line.  And  these  acts 
should  be  stated  in  the  affidavit  used  on  taxation.  If  a  foreign  witness  travels 
from  his  residence  to  the  place  of  trial  for  the  purpose  of  attending  as  a  wit- 
ness, he  may  then  be  subpoenaed,  and  his  travel  fees  will  be  allowed  as  a  for- 
eign witness.  Otherwise,  if  he  attends  the  trial  not  for  the  purpose  of  being 
a  witness,  although  he  is  subpoenaed  at  the  trial  {Id  and  see  jffowltind  v.  Lenox, 
4  Johns.  811 ;  MouUan  v,  Tovmeend,  16  How.  806:  Taakt  v.  Schmidt,  25  How. 
341). 

e.  Where  a  witness  was  duly  subpoenaed  his  trial  fees  and  one  days'  attend- 
ance paid  him,  and  he  left  home  to  attend  pursuant  to  his  subpoena,  but  re- 
turned without  going  to  the  court  on  learning  that  no  court  would  be  held, 
the  party  subpoenaing  him  was  held  entitled  to  tax  as  part  of  his  costs  the  fees 
paid  to  such  witness  (jBW*  v.  Meade,  20  How.  287). 

/.  A  witness  subpoenaed  at  his  temporary  residence  or  place  of  business,  and 
attending,  is  entitled  to  mileage  from  the  place  where  subpoenaed,  if  that 
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place  is  more  remote  than  his  permanent  place  of  residence  (Clark  y,  SUarwaA 
How.  243). 

a.  A  witness  not  attending  court  until  alter  the  cause  has  been  a^Ioumed 
may  be  entitled  to  his  fees.    {Id^ 

b.  A  witness  actuall  j  attending  in  two  cases  between  the  same  parties  is  en- 
titled to  fees  in  both  cases  (Bick»  y.  Brrnnan,  10  Abb.  804) ;  and  whether  the 
witness  attend  pursuant  to  a  subpoBna  or  Toluntary  on  the  request  of  the  par- 
ties makes  no  difference  (Fand^  y.  Speir^  18  How.  168 ;  TaakB  y.  Bchmidi^  25 
How.  841). 

c  An  attorney  of  record,  examined  as  a  witness,  Is  entitled  to  a  witness  fee 
for  the  day  on  which  he  was  examined,  but  is  not  entitled  to  mileage  {Taak$ 
y.  Sehmidt,  25  How.  841). 

d.  Where  an  issue  is  such  that  the  plaintifTs  attorney  must  know  the 
cause  will  be  rtf&rred  by  the  court,  and  he  has  been  requesTed  by  the  defend- 
ant's attorney  to  consent  to  refer  it,  and  reftased,  the  court,  at  the  circuit 
orders  it  to  be  referred,  the  plaintiff  on  succeeding  before  the  referee  is  not 
entitled  to  charge  for  witnesses'  fees  attending  that  circuit  {.Pike  y.  Naah^  1^ 
How.  58). 

e.  Where  a  defendant  subpoonaed  seyenteen  witnesses  upon  an  issue  of  for- 
gery, which  had  been  preyiously  found  against  him  on  a  former  triid  of  another 
action  presenting  the  same  issue,  when  he  had  examined  twelye,  but  the  court 
on  the  latter  trial  allowed  him  to  examine  flye  of  the  seyenteen  only, — ^held 
that  be  should  be  allowed  the  costs  of  all  the  seyenteen  witnesses  iLavierre  y. 
Vaa,  5  Abb.  227). 

/.  'Witnesses'  fees  lor  attandanoe  of  the  party  as  a  witnaaa  on  hia  own 
behal£ — The  defendant  examined  as  a  witness  on  his  own  behalf,  in  answer 
to  the  testimony  of  the  assignor  of  the  demand  in  suit,  is  entitled  to  fees  as  a 
witness,  to  be  taxed  in  the  costs  (Qy^rUde  y.  HUUardj  8  Abb.  81 ;  and  to  the 
like  effect  Logan  y.  Brooks,  8  Abb.  127 ;  17  How.  29 ;  contra,  Cornell  y.  Potter. 
15  How.  278 ;  Walker  y.  RusM,  16  «.  91 ;  Caee  y.  Price,  9  Abb.  Ill ;  17  How. 
848).  And  this  is  held  to  include  trayel  fees  (Rogers  y.  Chamberlain,  7  Abb. 
452).  But  to  authorize  a  charge  for  the  attendance  of  a  parhr  himself  as  a  wit- 
ness, it  should  appear  that  he  attended  solely  as  a  witness  (Hanna  y.  Dexter,  15 
Abb.  135 ;  Brouner  y.  J^Vau^nMo/,  20How.  835 ;  12  Abb.  183).  If  a  paHjf  to  an 
action  can,  in  any  case  where  he  is  sworn  and  testifies  as  a  witness  on  1^  own 
behalf,  recoYer  fees  as  a  tniness  (which  is  doubted),  such  fees  cannot  be  taxed 
on  the  ordinary  afl9dayit  To  authorize  the  allowance  he  should  be  required 
to  show  that  he  did  not  attend  as  a  psrty,  nor  to  conduct  the  triid  of  the  cause, 
that  the  sole  purpose  and  intent  of  his  attendance  was  as  a  witness  (Logan  y. 
Thomas,  11  How.  160). 

g.  If  one  defendant  attends  the  trial  solely  as  a  witness  for  his  co-defendant, 
that  defendant  will  be  entitled  to  charge  the  fee  for  his  attendance  (Walker  y. 
BuueU,  16  How.  91). 

A.  Review  of  a^Juatment — A  motion  in  the  nature  of  an  appeal  from  tlie 
act  of  the  clerk  may  be  made  to  the  court  at  special  term  (3  Code  Rep.  24 ; 
Whipple  y.  WiUiams,  4  How.  28) ;  and  where  costs  are  allowed  to  the  plaintiff 
on  an  a^ustment,  by  the  clerk,  to  which  he  has  no  leeal  right,  and  which  the 
defendant  cannot  be  required  to  pay  without  a  yiolation  of  the  statute,  and 
the  court,  at  special  term,  deny  a  motion  to  correct  the  a<yu8tment,  an  appeal 
lies  to  the  general  term  (SluyierY,  Smith,  2  Bosw.  673). 

I.  The  motion  should  be  made  promptly,  and  before  the  costs  are  paid  (M- 
lamb  y.  CaldteeR,  1  Code  Rep.  N.  8.  41 ;  5  How.  336 ;  Scherm&rham  y.  Van 
Vorst,  1  Code  Rep.  N.  8.  400;  5  How.  458;  DresserY,  Wiekes,2  Ahh,  460). 

j.  On  motion  in  the  nature  of  an  appeal  from  the  decisk>n  of  a  clerk,  allow- 
ing items  in  a  bill  of  costs,  the  affidayit  in  support  of  the  motion  should  ^ow 
that  the  allowance  of  such  items  was  opposed,  and  that  the  items  were  allowed 
under  objection  (People  y.  Cakes,  1  How.  195) ;  or  umble,  that  the  party  was 
debarred  the  opportunity  to  object  (Ooodyear  y.  Baird,  11  How.  877).  On  a 
motion  to  review  the  adjustment  of  costs  by  the  cleric,  Welles,  J.,  said,  *'  In 
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regard  to  the  items  now  oQected  to,  It  is  not  shown  that  they  were  pointed 
OQt  or  objected  to  before  the  derk ;  and  the  objections  now  made  to  them 
cannot,  therefore,  be  considered"  (Ouyler  t.  Coakty  10 How.  142).  BenMe^ 
that  on  the  motion,  only  the  affidavits  presented  to  ue  derk  in  support  of 
the  items  objected  to  can  be  considered  on  the  iHut  of  the  respondent  (LMHm 
▼.  Thama»,  11  How.  160). 

A  Itisthednty  of  a  party  who  it  ^UflsatisfledwUh  the  taxation,  as  to  partic- 
nhir  items,  to  bring  the  qnestion  as  to  sndi  items  directly  before  the  coort  by 
a  motion  on  his  part,  altnongh  the  adverse  party  applies  for  a  readjustment 
as  to  other  items  (Bogen  y.  Sogen^  3  Paige,  400). 

h.  If  the  acQustment  of  costs  bv  the  clerk  of  a  ooontf  oonrt  is  erroneous,  the 
lemedy  of  a  party  amieyed,  is  by  a  motion  In  that  court  in  the  nature  of  an 
appeal  from  the  decnaon  of  the  cferk,  not  by  an  appeal  fit»n  the  Judgment  of 
the  court  (.StoftM  y.  Qim,  15  Baih.  182). 

&  On  a  motion  to  readjust  costs  and  ibr  leaye  to  amend  answer,  the  adjust- 
ment being  sustained  and  the  leaye  to  amend  granted,  the  defendant  was 
charged  $10  costs  of  motion  in  addition  to  the  costs  moyed  to  be  readjusted 
{8hank9  y.  Bm,  10  How.  640). 

cJldjiurtment  of  ooats  by  judge  at  obambera. — The  taxation  of  costs  other 
than  those  in  an  interlocutoir  proceeding,  by  kludge  at  chambers  is  clearly  a 
nullity.  The  clerk  is  the  only  officer  authorized  by  the  code  to  tax  or  adjust 
costs ;  and  his  authority  is  limited  to  the  taxation  of  costs  upon  the  entiy  of 
Judgment,  or  in  an  interlocutory  proceeding  by  an  order  {NM»  y.  De  ibrmL 
6m>w.41d;  Vcmaehaieky.lmn6,Hid,^\  Banna y. ItasCtfr,  16  Abb.  laiQ. 

§  812.  [267.]    CUrks'feei. 

The  clerk  ehall  receive. 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar ; 
on  entering  a  judgment  by  filing  transcript,  six  cents  ; 

On  entering  judgment,  fifty  cents;  except  in  courts  where 
the  clerks  are  salaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  a 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents 
for  every  hundred  words. 

d.  The  fee  of  one  dollar  on  eyery  trial,  flrom  the  party  bringing  it  on,  is  not 
payable  until  the  cause  is  caUed  on  to  be  heard  {)ialo(mA  y.  Jennings^  1  Code 
Kep.  41).  Nor  is  this  fee  payable  in  actions  refcred  at  the  circuit,  and  tried 
before  referees  {BenUm  y.  SnMm,  1  Code  Rep.  184). 

e.  The  clerk  is  not  entitled  to  charge,  in  any  case  whateyer,  for  entering  in 
tlil  rough  minutes,  or  in  the  boolLS,  any  rule  or  order.  Where  either  party 
desires  a  copy  of  an  order,  or  of  any  other  paper,  the  clerk  may  charge  for  the 
same  at  the  rate  of  flye  cents  for  eyery  hundred  words.  There  can  be  no  addi- 
tional charge  for  the  certificate,  or  for  the  signature  to  the  certificate.  This 
proyision  extends  to  eyery  entry  made,  ana  to  eyery  paper  filed  (Be  Clerk 
of  Albany,  8  Code  Rep.  1(& ;  5  How.  11). 

jfi  The  clerk  is  allowed  one  dollar  for  eyery  trial,  to  be  pdd  by  the  party 
bringing  it  on.  This  extends  to  trials  of  issues  of  law  as  well  as  issues  of  &ct 
(I  252).  The  clerk  is,  therefore,  entitled  to  this  fee  for  eyery  cause  actually 
tried  at  the  circuit,  including  demurrers  («!),  and  arguments  at  general  term 
on  questions  reseryed  (Wilcox  y.  CurUia,  10  How.  91). 

g  The  dismissal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of 
prosecution  of  the  action,  is  a  judgment ;  but  the  hearing  of  the  motion  is  not 
a  trial,  and  in  such  a  case  the  clerk  is  not  entitled  to  a  trial  fee  (TUspaugh  y 
i^ieifc,  8  How.  38).    See  a/Ue;,  p.  455, 5 
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a.  The  fee  for  entering  Jtidgmeiit  ia  not  payable  till  the  ladgment  is  perfected 
{ClerKg  Com,  6  How.  11).  It  is  chaigeable  to  the  party  in  whose  favor  Judg 
ment  is  entered,  although  he  may  not  recover  costs  (BurrheUy.  TF^a^o^  ui 
How.  430).  The  fee  befongs  to  the  clerk,  and  he  may  reftise  to  receive  it 
(Sehermerfuyrn  v.  Van  V<yrsl,  1  Code  Rep.  N.  8.  400 ;  5  How.  458). 

h.  The  fee  bill  in  the  revised  statutes,  so  fiu*  as  is  relates  to  clerks'  fee,  is 
jepealed  (The  People  v.  Suipcrvitom  cf  Munro6^  Id  HoWi  325)» 

c  The  clerk  before  performing  any  service  is  entitled  to  insist  on  the  pav- 
ment  of  the  fbes  for  such  service.  If  however  he  performs  the  service  witn 
out  insisting  on  payment  of  the  fees  therefor,  he  gives  credit  to  the  party  who 
is  bound  to  pav  them,  and  must  look  to  him  personally  {Purdy  v.  Peters,  38 
Bow.  828),  and  the  clerk  is  bound  to  perform  each  service  required  of  him  on 
bein^  paid  his  fee  therefor.  He  cannot  insist  that  before  performing  some 
certain  service  required  of  hlm^  he  shall  first  be  paid  his  fees  for  some  pre- 
vious service  for  which  he  has  given  credit    (K) 

§  318.  [268.]    JSefereet^  fees. 

The  fees  of  referees  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties 
may  agree  in  writing  upon  any  other  rate  of  compensation. 

Bee  note  to  TYiaibyrrfer^ei^  p.  001,  a,  ante. 


§  314.  [269.]     Oo^  on  postponement  of  trials 
When  an  application  shall  be  made  to  a  conrt  or  referees  to 
postpone  a  tnal^  the  payment  to  the  adverse  party  of  a  anm 
not  exceeding  ten  dollars,  besides  the  fees  of  witnesses,  may  be 
imposed,  as  the  condition  of  granting  the  postponement. 

d  Where  a  party  obtains  the  postponement  of  a  trial  to  a  subsequent  term 
on  payment  of  costs,  on  the  cause  being  pioved  for  trial,  on  his  omission  to 
pay  the  same,  the  adverse  party  may  insist*  on  having  the  trial  proceed ;  or 
Ae  mav  waive  that  right,  and  the  court  wHI  compel  payment  (Buticdey  v.  Jr«- 
teUoM,  2  Sand.  876).  The  application  for  the  costs  must  be  made  without  de- 
lay, or  the  right  will  be  deemed  to  be  waived,    (lb.) 

e.  The  costs,  on  postponing  a  cause  at  the  circuit,  cannot  exceed  $10,  be- 
sides the  fee  of  witnesses  (Noaxm  v.  BenUey,  6  How.  418)l  The  case  of  MUcfM 
V.  We^erveU  (ib.  866),  does  not  apply  to  a  postponement  under  this  section. . 

/.  The  coPts  should  be  paid  immediately  after  they  are  ascertained,  with- 
out waiting  for  any  demand  (19  Johns.  270).  If  the  trial  be  postponed  at  the 
defendant's  reque^  on  condition  of  his  paying  costs,  if  the  condition  is  not 
complied  with,  the  plaintiff  may  proceed  to  trial  (6  Hill,  616);  or  the  court 
will,  if  the  plaintiff  has  lost  the  opportunity  of  going  to  trial,  enforce  payment 
of  the  costs  by  attachment  (18  Wend.  600).  The  circuit  Judge  cannot  make  a 
direct  order  ror  the  payment  of  the  costs  (6  HiU,  616). 

ff.  Where  the  court  ordered  a  cause  postponed  for  the  term,  at  defendant's 
Instance,  on  payment  of  costs,  within  twentjr  days,  or  that  plaintiff  have  Judg- 
ment, it  was  held  that  on  default  made  in  payment  of  the  costs,  the  plainUff 
might  take  Judgment  (6  Hill,  446). 

h.  In  a  case  since  the  code,  the  trial  was  postponed  on  pa]rment  of  costs 
The  defendant  neglected  to  pay  the  costs.  The  court  denied  a  motion  for  an 
attachment  to  enforce  the  payment  (Vreeland  v.  Hughes,  2  Code  Rep.  42). 
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§  815.  [270.]  (Am'd  1849^  1857.)  EeUting  miU.  Costs 
on  a  motion, 

Cofits  may  be  allowed  oa  a  motion,  iu  the  discretion  of  the 
court  or  jadge,  not  exceeding  ten  dollars,  and  may  be  absolate 
or  directed  to  abide  the  event  of  the  action. 

a,  "When  oosta  are  aUowed. — ^Where  the  notice  of  motion  states  that  the 
moYiag  party  will  ask  for  certain  relief^  m&re  than  the  court,  on  the  hearing  of 
the  motion, dedde  he  is  entitled  to,  he  is  not  entitled  to  costs  {Whipple  t.  WU- 
KafM,  4  How.  28 ;  atsamNankKOym  Co.t.  H^d0d,8id.  60;  BenjtMY,  White,id. 
88 ;  Oorbin  y.  Geor^  3  Abb.  466)  And  where  the  notice  of  motion  asks,  in  the 
alternative,  for  two  different  modes  of  relief  one  of  which  the  party  is  not 
entitled  to,  costs  of  opposing  the  motion  will  be  allowed  to  the  opposite  party 
{amUh  y.  J<me%,  2  Code  Rep.  88). 

&  The  application  for  Judgment  under  section  247  is  a  motion,  and, "  whether 
the  application  is  made  to  a  Judge  out  of  court  or  in  court,  the  plaintiff  may 
be  allowed  the  costs  of  a  motion.  *  *  *  *  If  the  pleading  is  a^Judxed 
friyolous,  the  party  seeking  to  be  relieved  from  it  will  ordinarily  be  entitled 
to  the  costs  of  Uie  application.  If  the  application  (ails,  the  party  whose  plead- 
mg,  Uiough  attackea,  has  been  sostained,  will  be  enUtied  to  the  costs  of  de- 
fending if'  (Qculd  y.  CairpewUr,  7  How.  99). 

e.  In  all  motions  to  change  the  place  of  trial,  where  costs  are  asked  for  by 
the  notice,  costs  to  abide  the  event  will  be  allowed  {Norihrup  v.  Tan  Deumn^ 
8  Code  Rep.  140;  6  How.  184). 

dL  Before  the  code  it  was  held,  that  costs  would  not  be  allowed  on  motions^ 
unless  such  motions  were  necessary  for  the  attidnment  of  some  substantial 
right  in  the  cause ;  or  unless  they  were  awarded  by  way  of  punishment  (Jaoobi 
y.  Hooker,  1  Barb.  71). 

e.  The  court  will  in  fhture  be  disposed  to  grant  costs  to  the  suocessftil  party 
in  motions  involving  the  construction  of  the  code  (IMner  y.  CHbton^  8  Code 
Rep.  16a) 

/.  Wliere  the  objects  of  motions  in  two  or  more  actions  are  alike,  there 
should  be  but  one  sot  of  papers,  and  costs  of  only  one  motion  will  be  allowed 
(BoT^fager  v.  Hornfager,  6  How.  18).  The  defendant  has  made  two  motions, 
when  relief  could  have  been  obtained  by  one.  He  must,  therefore,  pay  $10 
costs  of  opposmg  these  motions  (Mi^fkeuy,  WeeterveU,  6  How.  268,  811). 

g.  On  a  motion  for  a  new  trial,  tlte  court  may  grant  the  costs  of  a  motion, 
not  exceeding  $10  {Ffdiowe  v.  Sffteridan,  6  How.  419 ;  Joiokei  v.  Judd,  18  How. 
886). 

A.  The  court  will  impose  costs  on  all  parties  who  commit  irregularities 
(.8^906^  v.  SemthvDorth,  6  Barb.  78;  1  Code  Rep.  99;  KeOog  v.  Kloek,  2  S.  28). 

i.  In  Saratoga  and  W.  R  R  Co,  v.  McCoy  (9  How.  841),  Allen,  J.,  denied 
costs  of  the  motion,  ^  as  none  are  asked  for  in  the  notice.**  So  in  4  Abb.  226 
a  notice  asking  for  other  relief  was  held  to  include  costs  (Faleoner  v.  Ueoppel^ 
a  Code  Rep.  71). 

j.  In  Bowne  v.  Anihong  (18  How.  801),  Brown,  J.,  held  that  this  section 
applied  only  *'  to  such  motions  as  are  litigated,  or  which  require  the  prepara- 
tion and  service  of  papers  and  notice  upon  the  adverse  party,**  and  not  to 
such  motions  as  ^  applications  for  a  reference,  for  Judgment,  for  confirmation 
of  a  report  of  sale,  in  cases  where  there  is  no  appearance.**  In  that  case,  the 
action  being  to  foreclose  a  mortgage,  the  plaintiff,  on  taking  the  usual  order 
to  compute  the  amount  due,  inserted  in  the  order  a  direction  allowing  $10 
for  the  costs  of  the  motion,  and  in  the  Judgment  inserted  a  direction  that  they 
recover  $10  for  the  costs  of  the  motion  for  Judgment,  and  the  farther  sum  o& 
$10  for  the  cost  of  the  motion  to  confirm  the  sberiCTs  report  of  sale.  These 
tiiree  several  sum  of  $10  were  included  in  the  plaintiff's  bill  of  costs,  and 
allowed  by  the  clerk.  On  motion  of  defendants,  ^rown,  J.,  struck  out  those 
items,  with  $10  costs. 
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a.  In  Weeks  y.  Southwkk  (12  How.  170),  Harris,  J.,  Bays, "  I  ahotild  not  have 
thought  this  a  proper  case  for  charging  the  defendants  with  the  costs  of  the 
motion,  were  it  not  for  the  fact  that  they  have  themselyes  claimed  such  costs 
without  presenting,  in  their  own  ];)apers,  a  case  which,  under  any  drcnm- 
fitances,  would  have  entitled  them  to  costs.  The  motion  must  therefore  be 
denied,  mth  costs.'' 

h.  CSosts  ofa  motion  are  discretionair,  and  cannot  be  interfered  with  on 
appeal  (DenmBon  v.  Denniwny  0  How.  246). 

e.  Order  aboold  determine  amomit  of  costs. — **•  The  amount  of  costs 
upon  interlocutory  proceedings  should  be  fixed  in  the  order  which  awards 
them.  In  cases  where  a  party  is  required  to  pay  costs  as  the  condition  of 
granting  him  a  favor,  the  order  should  specify  the  amount,  or  designate  some 
officer  to  settle  the  amount  It  is  usual  in  such  cases  to  provide  in  the  order 
that  the  costs  shall  be  fixed  by  the  clerk,  or  by  one  of  the  Justices  of  the 
court,  or  bv  a  county  judge"  (Van  Sehaick  v.  Wnne^  8  How.  6 ;  see  4  How 
288 ;  804 ;  Id  How.  801,  overruling  Thomas  v.  OJark,  6  How.  875 ;  1  Code  Rep. 
N.  8.  71). 

d.  Where  no  provision  is  made  in  an  order  at  a  general  term  for  the  taxa- 
tion of  the  costs  to  be  paid  as  the  condition  upon  which  the  party  is  to  have 
the  benefit  of  the  order,  the  proper  practice  is  to  apply  at  a  general  term  for 
a  modification  of  the  order,  so  as  to  fix  the  amount  of  costs,  or  direct  the  pay- 
ment of  such  amount  as  shall  be  fixed  bv  some  officer  aesignated  for  that 
purpose  (Id, ;  and  EUnoorth  v.  Gooding^  8  to.  1). 

e.  By  laws  of  1840,  p.  888,  g.  15,  **  All  orders  awarding  costs  upon  granting 
or  denjin^  special  motions,  shall  specify  the  amount  of  such  costs?'  This 
provision  is  supposed  to  be  still  in  force  {PffUlan  v.  HoughUm^  2  Code  Bep.  14 ; 
Lucas  V.  Johnson,  1  Code  Bep.  N.  S.  801 ;  6  How.  123). 

/.  Where  a  motion  has  been  granted  or  denied,  and  nothing  is  said  about 
costs  in  the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costs  of 
such  motion  in  the  final  costs  of  the  action.  The  code  provides  for  no  costs 
of  motion,  unless  the  same  are  allowed  and  the  amount  fixed  by  the  court  on 
the  decision  of  the  motion  (Morrison  v.  Ids,  8  Code  Rep.  27 ;  4  How.  805 ; 
Van  Wyek  v.  AUiger,  4  How.  164 ;  MUclua  v.  Weiterw^,  6  ib.  265-811 ;  NeOk 
v.  De  Forest,  ib.  418). 

g.  An  appeal  from  an  order  at  chambers  is  a  motion ;  and  where  no  costs 
are  awarded  on  the  decision  of  such  an  appeal,  none  can  be  allowed  (Savage  y. 
DarroWy  4  How.  74).  And  where  the  court  onier  that  **  no  costs  be  allowed  " 
upon  granting  a  motion  in  an  interlocutor}^  order  (dissolving  an  inlunction), 
and  the  party  in  whose  favor  the  motion  is  granted  finally  succeeds  in  the 
suit,  costs  for  such  motion  cannot  be  allowed  with  the  general  costs  of  the 
cause  (Van  Wyek  y.  AJUger,  4  How.  164). 

A.  Costs  on  order  by  defonlt — Where  notice  of  motion  did  not  state  that 
the  moving  party  would  ask  for  costs,  but  concluded  in  the  ordinary  form  by 
stating  that  titie  moving  party,  the  defendant,  would  apply  for  such  other  and 
fhrther  order  in  the  premises  as  the  court  may  deem  proper  to  grant,  the  plain- 
tiff did  not  appear  to  oppose  the  motion,  and  the  defendant  took  an  order  by 
default,  which  order  gave  costs  of  the  motion  to  abide  the  event  of  the  suit. 
It  was,  on  motion  to  strike  out  as  irregular  so  much  of  said  order  as  allowed 
costs,  held,  that  under  the  words  asking  for  such  other  order,  the  party  could 
not  take  costs  of  tlie  motion  (Norlirop  v.  Van  Dettsen,  8  Code  Kep.  140 ;  6 
How.  134 ;  Banta  v.  MaraeUm,  2  Barb.  874 ;  see  however,  Falconer  v.  UeoppeHy 
2  Code  Rep.  71). 

i.  Costs  on  a  motion  and  Interlocutory  costs,  how  oollectedj^— The  pro- 
visions of  law  for  collecting  interlocutory  costs  are  not  repealed  by  the  code 
(Lucas  v.  Johnson,  1  Code  Rep.  N.  S.  801 ;  6  How.  121 ;  FloiUan  y.  EoughUm^ 
2  Code  Rep.  14).    And  these  provisions  are, — 

j.  Laws  of  1840,  p.  888,  §  15.  "  All  orders  awarding  costs  upon  granting  ox 
denying  special  motions,  shall  specify  the  amount  of  such  costs :  and  where 
the  order  for  the  payment  of  such  costs,  or  any  sum  of  money  upon  a  special 
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motion,  is  not  conditional,  a  precept  to  enforce  payment  of  soch  costs  or  sum 
of  money  may  be  issued  without  any  demand  or  application  to  the  court** 

a.  Lftws  of  1847,  p.  481,  §  2.  "  No  person  shall  be  imprisoned  for  the  non- 
payment of  interlocutory  costs,  or  for  contempt  of  court  for  not  paying  costs, 
except  attorneys,  solicitors,  and  counsellors,  and  officers  of  court,  when  or^ 
dered  to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered  to  pay 
costs  on  an  attachment  for  non-attendance  (g  8).  Process  in  the  nature  of  a 
fieri  JaaoM  against  personal  property,  may  be  lamed  for  the  collection  of  soch 
costs,  found^  on  such  order  of  court. 

6.  If  costs  on  a  motion  are  not  paid  within  twenty  days,  no  previous  de- 
mand is  necessary  prior  to  issuing  an  execution  in  the  nature  of  &  A  fa.  tot 
their  collection  {MUehsa  ▼.  Wet&neU.  6  How.  266:  affirmed,  id.  811;  Wd- 
uttr,  SchulUyZ  ^h.  4!9Si  18How.l91).  The  cases  of  JNisanf  y.  Orow  (4  How. 
88) ;  BckerMfi  ▼.  fipoor  (ib.  861) ;  so  ikr  as  they  hold  a  demand  necessaiy  before 
process  can  issue,  overruled.    {Ib,) 

0.  The  act  of  1847  "  does  not  apply  to  those  cases  of  contempt  where  a  party 
may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  injury  to  the 
other  party*'  (LMnfftUmr.  FUtgefaUL,  2  Barb.  896). 

tf  .  Process  in  the  nature  of  a  fieri  fadae  cannot  be  issued  to  collect  costs 
allowed  by  an  order  made  in  supplementary  proceedings,  because  such  an 
order  is  not  an  order  of  the  eauH,  but  only  of  the  judge  or  officer  before  whom 
the  proceeding  is  pending  {HuUav&r  y.  WUm^  11  How.  446). 

e.  The  costs  of  an  application  for  Judgment,  when  made  upon  the  whole  of 
tiie  pleadinss,  relating  to  all  or  only  one  of  the  alleged  causes  of  action,  are  to 
be  collected  as  part  of  the  Judgment  Thus,  where  the  defendant  demurred  lo 
one  of  several  causes  of  action,  and  Judgment  on  account  of  the  fH volousness 
of  the  demurrer  was  ordered  for  the  plainUff,  with  liberty  to  the  defendant  to 
amend  on  payment  of  costs,  the  defendant  appealed  to  the  seneral  term,  where 
the  decision  was  affirmed  with  $10  costs  of  the  appeal,  and  unless  the  dei^d- 
ant  paid  the  costs,  Ac  then  the  plaintiff  was  to  have  Judgment  The  defend- 
ant not  desiring  to  amend,  reftised  to  pay  the  costs,  and  the  plaintiff  moved 
for  leave  to  issue  a  precept  for  their  collection ;  his  motion  was  denied,  and  it 
was  held  that  the  costs  must  be  inserted  in  the  Judgment  roll,  and  collected  as 
part  of  the  costs  of  the  action  (WesUy  v.  Bennett^  6  Abb.  12). 

/.  What  are  intaxlooutory  ooatss.— Where  one  of  several  defences  is  de- 
murred to  and  the  demurrer  is  sustidned  with  liberty  to  the  defendant  to 
amend  on  payment  of  costs,  if  the  defendant  does  not  amend,  the  costs  of  the 
demurrer  are  not  interlocutory,  and  are  not  collectable  by  precept  {Mima  or 
Mora  v.  Sun  Mat  Im,  Co,  22  How.  60;  18  Abb.  804;  FtUmer  v.  Smedley,  18 
Abb.  185).  Interlocutory  costs  are  those  of  some  proceeding  intermediate  tlie 
commencement  of  the  action  and  its  final  dedslon  ( PurcMm  y.  BeBow^  16 
Abb.  108). 

§  816.     CoHs  (tjfiainst  viifimt  plaintiff . 

When  costs  are  adjudged  agaihst  an  Infant  plaintiff,  the 
guardian  by  whom  he  appeared  in  the  action  shall  be  respon- 
sible  therefor,  and  payment  thereof  maj  be  enforced  by  attach- 
ment 

§  317.  (Am'd  1851, 1852.)  Co9U  in  an  action  ly  or  against 
an  executor  or  administrator^  trustee  of  an  express  trusty  or  a 
person  expressly  authorized  hy  statute  to  sice.  Reference  of 
daim  against  a  deceased  person.    Security  for  costs. 

(1.)  In  an  action  prosecuted  or  defended  by  an  executor. 
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administrator,  tmdtee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  shall  be  recovered,  as  in  an  action 
by  and  against  a  person  prosecuting  or  defending  in  his  own 
right ;  but  such  costs  shall  be  chargeable  only  upon  or  col« 
lected  of  the  estate,  fund,  or  party  represented,  unless  the  court 
shall  direct  the  same  to  be  paid  by  the  plaintiff  or  defendant, 
personally,  for  mismanagement  or  bad  faith  in  such  action  or 
defence.  But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  ex- 
empted therefrom  by  section  forty-one  of  title  three,  chapter 
six,  of  the  second  part  of  the  revised  statutes.  (2.)  And  when- 
ever any  claim  against  a  deceased  person  shall  be  referred, 
pursuant  to  the  provisions  of  the  revised  statutes,  the  prevail- 
ing party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disbursements,  to  be  taxed 
according  to  law.  (3.)  And  the  court  may,  in  its  discretion, 
in  the  cases  mentioned  in  this  section,  require  the  plaintiff  to 
give  security  for  costs. 


a,  SnratiaB  and  tmstaea — Any  endorser  or  other  surety,  and  any  assignee, 
ezecntor,  Bdmlntetrator  or  other  trustee,  shaU  be  entitled  to  and  allpw^  to 
recoyer  from  his  principal  or  cestui  que  tnutj  all  necesfiary  and  reasonable  costs 
and  expenses  paia  or  incurred  by  htm  in  good  &ith,  as  surety  or  trustee  in  the 
prosecution  or  defence  in  good  mith  of  any  action  by  or  against  any  assignee, 
executor,  administrator,  or  other  trustee  as  such  (Laws  1858,  ch.  814,  %  8). 

b.  Assignees,  trustees,  and  receiyers  stand  in  the  same  position  as  execu- 
tors, and  administratore,  as  to  their  liabili^  for  costs  {St  John  y.  Denieot^  9 
How.  844). 

e.  Tnwtees  of  an  earpraas  traat  wtthln  tbla  aaotton. — A  general  assignee 
for  the  benefit  of  creditors  (OuntUngham  y.  McOregcTy  13  How.  S)5 ;  5  Duer,  848). 
A  person  who,  pending  the  action  became  assignee  of  one  of  the  plaintifb, 
by  an  assignment,  the  omect  of  which  was  to  indemnify  him,  the  assignee, 
firom  all  loss  by  reason  of  haying  indorsed  and  guaranteed  the  notes  of  such 
plaintiff  (Ganger  y.  Sudscm  RRR  €h,,7  Abb.  255 ;  see,  ante,  p.  119,  b,)  An 
action  brought  on  behalf  of  a  bank,  in  the  name  of  its  president,  is  not  an  act- 
ion prosecuted  in  another's  right  so  as  to  excuse  the  plaintiff,  failing  in  the 
action,  firom  paying  costs  (Lowerre  y.  VdU^  5  Abb.  229).  ^ 

(2.  Bxeontor  plaintiff— oosta  asiainst — ^A  plaintiff  who  sues  as  executor, 
on  Judgment  being  rendered  agfUnst  him,  is  liable  for  coats,  dther  personally 
or  to  be  paid  by  Uie  estate,  in  all  cases  where  one  suing  in  his  own  right 
would  pay  costs  {Curtis  y.  DuUan,  4  Sand.  719;  Woodruff  r.  Cook^  14  How. 
481).  it  is  only  in  actions  against  executors  or  administrators,  not  m  actions 
by  them  that  any  exemption  fh>m  costs  is  proyided  for  {Fox  y.  Ibx,  22  How. 
458). 

e.  Where  one  suing  in  autre  droit  has  commenced  a  wrong  suit  by  mistake, 
or  has  ascertained  that  it  would  be  useless  to  proceed  in  consequence  of  facts 
subsequently  discoyered,  he  will  be  permitted  to  discontinue  without  the  nay- 
ment  of  costs  {Amouas  y.  JBteinbrenner,  1  Ptilge,  88 ;  see  Boeder  y.  Seeley,  4  Obw. 
648;  andPA4Bn«sy..SiZZ,8John&  249;  cited  and  •pprOTtd,  St,  John  y,  Deni- 
«m,  9  How.  845).    Seeiwtlfainote  tog828. 

/.  IbEaontor,  fto.  defendant— coata  aspainat— To  entitle  a  plaintiff  lo 
cbaige  an  executor  deftndant,  with  the  costs  of  the  action,  he  must  establish 
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to  the  satisfiiction  of  the  court,  that  the  demand  being  dnlv  preeented,  pay- 
ment of  it  was,  (1)  unreasonably  n^lected,  or  (2^  unreasonably  resisted,  or  (8) 
that  the  executor  reftised  to  refer,  as  provided  by  •the  statute  [2  R  8. 90.^41] 
Buekhaui  y.  Hunt,  16  How.  407 ;  Bnydir  y.  Toung,  4  How.  217 ;  Van  Vleck  y. 
Burroughi,  6  Barb.  841 :  FimtI  y.  Qooding,  9  m1  888 ;  Buma  y.  Lans,  1  Baib. 
619 ;  BuUoek  y.  Boaardus^  1  Denio,  278).  An  executor  dtfendarU  is  not  liable 
for  costs  for  omitting  to  advertise  for  the  presentment  of  claims  {SMidmr  y. 
Taung,  4  How.  217 ;  Van  Vleck  y.  Burroughi,  6  Barb.  841 ;  22  Wend.  671 ;  6 

ma,  my 

a.  Where  an  action  is  commenced  agunst  an  intestate  in  his  llfb-time,  and 
after  Ms  death  is  by  order  continued  against  his  admtnisraton  pursuant  to 
secticHi  1212^ the  plahitiff  succeed  he  ia  entitled  to  costs  againat  the  esUte 
{Lemm  y.  Wood,  16  How.  286 ;  Benedia  y.  Cafe,  8  Duer,  669),  if  the  yerdict  be 
one  which  would  have  entitled  the  plaintiff  to  recover  coats  of  the  original 
defendant  if  living.  [Id.)  The  exception  in  this  section  (817)  refers  only  to 
actions  comfn&neMtLg&iDBi  executors,  &c,  not  to  an  action  oommenoed  agiunst 
a  testator  and  continued  against  hia  executor  {Id»  UndaB  y.  Jono$,  11  Abb.  268 ; 
19  How.  469).  In  McCann  v.  Bradley,  16  How.  79,  the  general  term  in  the 
first  district  held  that  where  an  action  is  commenced  against  a  defendant,  and 
pendente  lite,  he  dies  and  hia  administrators  are  substituted  aa  defendants,  and 
the  action  is  continued  against  them  without  any  presentment  ct  the  claim  to 
the  defendants,  the  administrators,  that  the  plaintiff  succeeding  in  the  action 
(for  less  however  than  he  claimed),  could  not  recover  costs,  uk  a  subsequent 
case  MUehel  v.  MourUCll  Abb.  218),  the  New  York  Common  Pleaa  followed 
the  case  of  Lemen  y.  Wood  (16  How.  286),  and  held  that  the  provisiona  of  2 
Bev.  Btat  90,  §  41  do  not  affect  actions  brought  against  a  testator  or  intestate 
in  his  lifetime  and  revived  by  his  executors  or  administrators. 

b.  When  in  an  action  upon  a  promissory  note  broufffat  against  the  repreeenta* 
tivesof  a  deceased  Joint  debtor  upon  the  insolvency  of  the  survivor,  in  which  the 
surviving  Joint  debtor  was  made  a  co-defendant,  and  a  recovery  had  in  fevor 
of  the  plaintiff,— held  that  the  plaintiff  was  entitled  to  recover  hia  costs  (Torke 
y.  i^jdfc,  9  How.  201). 

e.  Offer  to  refer.— The  offer  to  refer  may  be  by  parol  {Lanning  v.  Bwaritj 
9  How.  484). 

d.  Disputed  olaint— A  disputed  claim  cannot  be  tried  by  the  Surrogate 
{Andreuft  v.  WaUige,  17  How.  2^ ;  Diuonoag  v.  B*k  of  Washington,  24  Barb.  60). 

e,  Unreaaonable  resistanoa. — A  claim  cannot  be  said  to  be  unreasonably 
resisted  where  on  the  trial  it  has  been  materially  reduced  {CH^ihhankr 
Cfruikthank.9  How.  860;  Ofmstockr.  Olmitead,%uLl7;  Buekhouty.  Hunt,  16 
id.  407 ;  and  cases  there  cited).  A  reduction  from  $1,000  to  $860,  or  from 
$6,000  to  $8,000  ia  a  material  reduction.   (Id,) 

f,  A  claim  against  an  estate,  cannot  be  said  to  be  unreasonably  resisted 
where  ^he  credit  was  originally  given  and  the  amount  charged  to  a  third  per- 
son, but  on  the  hearing  proved  to  be  for  the  benefit  of  the  deceased  (OoTn^ock 
y.  Oimttead,  6  How.  77>;  nor  where  the  administratrix  had  good  reason  to  sup- 
pose there  was  a  valid  defence  to  the  claim  in  whole  or  a  material  part  of  it, 
and  that  probably  the  defence  interposed  would  have  been  successful  if,  at  the 
trial,  she  could  have  procured  her  witness  {Stepheneon  y.  Olark,  12  How.  282). 

g.  Unreaaonable  neglect — Where  a  claim  was  presented  thirty-four  days 
after  the  issuing  of  letters  testamentary,  and  was  put  in  suit  fifteen  days  after 
its  presentment,  held  that  it  had  not  been  unreasonably  n^lected  ( Buekhaui  v. 
^unt,  16  How.  407;  and  see  Steph&nson  r.  Olark,  12  id.  SsSiiBueaely.  Lane^ 
1  BaiU  619 ;  fM  y.  Gooding,  9  Barb.  888 ;  Knapp  y.  Curtis,  6  Hill,  886). 

h.  Refasal  to  refer.— In  order  to  .charge  an  estate  with  costs,  on  the  ground 
of  a  reftisal  to  refer  a  claim,  it  must  appear  affbmatively  that  there  was  a 
refusal  by  the  legal  representative  to  refer.  Where  the  claimant  said  to  the 
administratrix,  on  preacntinff  his  account, "  I  don't  want  any  trouble  about  it« 
as  we  have  always  been  good  friends,  and  I  am  willing  to  have  the  account 
referred  to  some  disinterested  persons,"  and  she  replied,  "  I  hope  there  will 
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be  no  trooble  about  it ;  and  I  will  see  George  [her  sonl  about  it ; "  and  on  the 
same  day  a  summons  on  the  claim  was  put  into  the  sheriff's  hands,  but  not 
senred  until  some  fourteen  days  afterwai^ds, — ^held  that  it  was  natural  that  the 
administratrix  should  understand  that  a  general  leaving  out  of  the  maiter  in 
the  nature  of  an  arbitration  was  mtendeo.  instead  of  a  strict,  legal  reference 
under  the  statute  ;  besides,  there  was,  in  tact,  no  rental  to  refer  {SUipktMon  ▼. 
Olarht  12  How.  283).  The  refusal,  by  executors,  to  refer  a  claim  against  the 
estate,  may  be  either  by  the  rejection  of  an  offer  to  refer,  made  by  the  cred- 
itor, or  by  some  equivalent  act  on  their  part  An  unqualified  rejection  of  the 
claim,  unaccompanied  with  an  offer  to  refer,  is  equivalent  to  a  refiisal  to  refer 
{Fori  V.  Oooding^  9  Barb.  888 ;  see,  however,  what  is  said  as  to  that  case, 
Buekhout  V.  Hunt^  16  How.  412).  It  Is  not  enough  to  show  that  the  adminis- 
trator refused  to  arbitrate  (Swifl  v.  Blodr,  12  Wend.  278).  Nor,  where  a  claim 
was  presented  to  one  of  several  executors,  which  he  disputed,  but  decliusd  to 
refer,  saying  he  wished  to  consult  hia  co-executors  before  doing  so,  and  the 
creditor,  without  waiting  a  reasonable  time  for  that  purpose,  commenced  a 
suit  {Kmlpp  v.  OuTtu^  6  Hill,  880).  An  unqualified  rejection  of  the  claim^ 
unaccompanied  with  an  ofter  to  refer,  is  not  equivalent  to  a  refusal  to  refer 
{Proude  v.  WkUon^  15  How.  804 ;  coTvtra,  Fort  v.  Gooding,  9  Barb.  894 ;  but  see- 
16  How.  412).  A  creditor  having  a  claim  against  executors,  &c.,  who  desirea 
a  reference,  must  move  first ;  he  must  offer  to  refer,  and  until  he  does,  the  exe- 
cutors, &c.,  cannot  be  said  to  refuse  to  refer  {Proude  v.  WhUon,  16  How.  804); 
It  is  not  sufficient  for  the  executors,  &c.,  to  offer  to  refer  the  claim  to  three 
referees  named  by  themselves  If  such  an  offer  is  rejected,  and  the  claimant 
proposes  that  the  parties  shall  appear  before  the  surrogate,  to  have  refereea 
sel  cted,  the  executors  must  accept  such  offer  to  save  the  liability  for  costff 
(Oorham  v.  Bipl^,  16  How.  818). 

a.  What  claims  the  executors  are  not  bound  to  refer  {SaTubT.  Orajt^  18  How.- 
488 ;  Franeiaoo  v.  FiUh,  25  Barb.  180). 

b.  Actions  on  disputed  claim  need  not  be  within  six  months  {flo^beer  v.  Ckmy^ 
19  Barb.  149). 

c  Costs  against  the  estate  will  be  allowed  to  a  creditor  who  succeeds  in  an^ 
action  against  an  executor  or  administrator  on  a  claim  the  payment  of  whidL 
was  unreasonably  resisted  {Boyd  v.  WiUHn,  28  How.  187). 

d.  In  suits  agcdnti  executors,  or  administrators,  trustees  of  express  trusts, 
Ac.,  the  plaintiff  cannot  include  costs  in  his  judgment  without  obtaining  leave* 
of  the  court  (Menereau  v.  Ryerss,  12  How.  801 ;  Woodruff  v.  Oook^  14  How.  481 ; 
MnrA  V.  Humy,  4  Bosw.  614).  K  costs  are  included  without  leave  of  the 
court  they  will  on  the  defendant's  motion  be  stricken  out  {Snyder  v.  Toung^ 
4  How.  217).  .  Such  leave  may  be  given  at  the  trial  or  upon  a  motion  subse- 
queutly  made  for  the  purpose  (LanHng  v.  Cole,  8  Code  R  246^  Where  a  mo- 
tion  for  costs  against  executors  or  administrators  is  made,  at  a  term  of  the* 
court  not  held  by  the  same  Judge  before  whom  the  trial  was  had,  the  cor- 
ticate of  the  judge  before  whom  the  trial  was  had  must  be  presented,  show- 
ing what  fiicts  baring  on  the  question  of  costs  appeared  on  the  trial.  Whether' 
where  the  motion  for  costs  is  made  at  a  term  held  by  the  same  Judge  who- 
presided  on  Uie  trial,  any  certificate  is  necessary,  query?  {FarkhiU  v.  HiOman, 
12  How.  858).  A  certificate  of  the  referee's  that  the  claim  was  "  unreasona- 
bly resisted,'*  is  no  evidence,  (lb.)  But  the  better  course,  it  is  said,  is  to  pre- 
sent a  certificate  of  the  referee,  of  what  took  place  on  the  trial  {Menereau  y 
Bye/ru,  12  How.  808).  < 

e.  Under  §  817  of  the  code  which  repeals  §  17,  title  1,  ch.  10,  part  8,  of  the 
Revised  Statutes  (2  R  S.  615)  if  an  executor  or  administrator  fails  in  an  action 
prosecuted  by  him  In  his  representative  capacity,  the  defendant  recovers 
costs  as  a  matter  of  course,  to  be  collected  out  of  the  estate  represented,  but 
the  defendant  cannot  enter  judgment  for  costs  against  the  plaintiff  pereinaUy 
tmless  the  court  so  directs  (Woodruff"^,  Cooky  14  How.  481). 

/.  Reference  of  a  claim  against  executors^  &€.,  without  action. — On  a. 
reference  without  action  of  a  claim  against  an  executor  or  administrator  after- 
the  referees  have  made  their  report,  judgment  cannot  be  entered  thereon* 
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vifhout  an  application  to  the  court  at  special  term  (Bojfd  y.  BSffeUw^  14  How. 
612;  Radleyy,FH9h€r,  24  How.  404).  Then  either  party  dinatisfled  may 
oppofle  the  confirmation  of  the  report  or  moye  to  set  it  aside.  If  the  report  is 
confirmed,  Judgment  is  entered  thereon,  and  then  appeal  may  be  brought 
from  the  judgment  to  the  general  term.  Such  an  app^  is  within  the  **  act 
in  relation  to  special  proc^ings/*  and  no  security  need  be  jriyen  by  the  ap- 
pellant in  the  nrst  instance  ;  but  if  he  desire  to  stay  proceeAigs  pending  the 
appeal  he  must  apply  to  the  court  or  a  Judge  for  an  order  for  that  purpose. 
An  appeal  can  be  brought  only  in  the  case  of  a  Judgment  entered  by  order  of 
the  court,  and  not  firom  a  Judgment  entered  on  a  stipulation  {Boifd  y.  ^ffehw^ 
14  How.  511).  On  a  motion  to  confirm  the  report  the  court  must  either  con- 
firm the  report  or  set  it  aside,  it  cannot  order  a  Judgment  contrary  to  the 
report  (Ooe  y.  Coe,  14  Abb.  86). 

a.  The  agreement  to  refer  must  be  filed  and  an  order  entered  to  giye  the 
court  Jurisdiction  {Oonutoek  y.  (Hmttead,  6  How.  77). 

b.  A  claim  against  the  estate  of  deceased  executor,  for  assets  held  by  him  as 
executor  at  his  death  is  not  a  debt  of  the  estate  ana  is  not  referrable  under 
the  statute  (Sands  y.  Crqfl,  10  Abb.  216). 

6.  Where  it  is  agreed  to  refer  a  claim,  the  agreement  to  refer  need  not  notice 
matters  of  defence.  On  the  approval  by  the  surrogate  of  the  agreement  to 
refer  and  on  filing  the  same  in  Uie  office  of  a  clerk  of  the  supreme  court,  the 
agreement  became  operatiye  as  a  yoluntaiy  submission  by  the  parties  to  the 
Jurisdiction  of  the  court  No  pleadings  are  necessary.  On  the  trial  the 
plaintiff  must  proye  his  claim  as  on  a  trial  and  the  executors  may  insist  upon 
any  defence  they  think  proper  {Traeif  y.  Suifdam^  80  Barb.  110  {  Muntan  y. 
BaweU,  12  Abb.  77 ;  20  How.  59). 

d  Costs  on  a  roferenoa  of  a  olaint — ^Where  a  daim  against  an  estate  had 
in  good  faith  been  referred  under  the  rerised  statutes  (2  R  S.  80),  and  a  lengthy 
litigation  ensued, — on  inotion  by  the  preyidUng  party  for  confirmation  or  the 
report  and  for  costs,  held  that  section  817  of  the  code  exdudsd  all  coats  or 
allowance  other  than  the  the  fees  of  referees  and  witnesses  and  disbursements, 
and  such  fees  and  disbursements  were  all  that  could  be  allowed  to  the  prevail- 
ing party  (Affery  y.  8miih,  0  How.  849).  And  to  the  like  effect  is  Van  Siekitr 
y.  Graham  (7  id.  208) ;  but  in  Linn  y.  Ohw  (14  id.  508),  Harris,  J.,  considered 
the  rulings  in  the  preceding  cases  had  been  made  **  apparently  without  much 
consideration,''  and  he  awarded  costs  of  an  action  ana  disDursements  to  a 
claimant  who  succeeded  on  a  reference  without  action ;  and  see  Boyd  y.  Bioe- 
knoAA  How.  511 ;  and  see  Munum  y.  HmM,  20  How.  59 ;  12  Abb.  77 ;  BatU^ 
y.  Fisher,  24  How.  404). 

e.  The  provision  of  the  Revised  Statutes  authorizing  the  court  to  a^Jad^e 
costs  on  a  reference  of  a  claim  against  executors  or  aiuninistrators  remains  m 
force  {Badl^  y.  Fishar,  24  How.  404). 

/.  Where  a  claim  a^^dnst  executors  or  administrators  is  referred  and  the  ref- 
eree reports  adversely  to  the  claimant,  the  executors  or  administrators  are 
entitled  to  costs  against  the  claimant  as  in  an  action  (Badley  y.  Fishier^  24 
How.  404 ;  Mansan  v.  HoweU,  20  How.  59 ;  12  Abb.  77 ;  Linn  y.  Okno,  14  How. 
508 ;  Boifd  v.  Biffdow,  14  How.  511). 

g.  Whether  a  proceeding  on  a  referred  claim  is  to  be  conridered  an  action 
(Cde  v.  Ooe,  14  Abb.  86;  and  note  i<t 89 ; i2«22^ y.  FiOer,  24  How. 404). 

A.  Ezacntor,  &o.  When  peraonally  liable  for  coata. — Costs  are  not 
allowed  against  executors  or  administrators  personally,  except  for  wantonly 
brin^g  a  suit  {Thsriat  v.  Ptinee,  12  How.  451),  or  for  liability  arising  by  their 
own  act  {Aekerman  v.  Smith,  8  Barb.  626).  Wnere  two  persons  sue  as  execu- 
tors and  fail  in  the  action,  one  of  them  cannot  be  charged  with  costs  on  the 
ffTOund  that  he  was  beneficially  interested  in  the  recovery  in  right  of  his  wife 
{Finley  v.  Jones,  6  B(u*b.  229).  But  the  code  does  not  exempt  every  assignee  or 
trustee  from  personal  liability  to  costs,  though  he  be  not  guilty  or  mismanage- 
ment or  bad  faith.  Where  the  estate,  ftind,  or  parW  represented,  are  not 
brought  before  the  court  by  the  pleadings,  Judgment  for  coats  will  be  given 
ligainst  the  assignees  or  trustees,  personally,  should  the  defendant  recover,  be- 
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cause  Judgment  can  only  be  given  against  the  parties  actually  before  the  court 
Would  an  assignee  who  has  a  fund  at  the  commencement  of  the  suit  from 
which  the  costs  ought  to  be  paid,  should  he  be  successful,  be  deemed  to  have 
mismanaged,  if  he  pay  his  own  costs,  &c,  instead  of  reserving  it  for  the  oppo- 
site party,  who  would  otherwise  be  entitled  to  it  ?  Per  Mitchell.  J.,  at  special 
term,  April,  1852,  in  Smith  v.  Norris  (not  reported):  A  trustee,  &c,  must  sue 
as  such  m  order  to  avoid  personal  liability  for  costs ;  for  if  he  sues  in  his  own 
rij^ht  and  is  defeated  he  must  pay  costs,  and  no  order  is  necessary  to  charge 
him  personally  (Murray  v.  Hendriekaon^  6  Abb.  96 ;  1  Bosw.  685 ;  Camdhan  v. 
P&nd,  15  Abb.  194).  And  a  receiver  who  sues  without  leave  of  the  court  and 
is  defeated,  will  as  a  general  rule  be  held  personally  liable  for  the  costs  (Smith 
T.  Woodrvff,  6  Abb.  65 ;  PMp%  v.  CdU,  8  Code  Rep.  157). 

Ow  An  executor  or  administrator  suing  as  such  is  penonaUy  liable  for  costs 
in  any  action  not  nec^uoHlp  prosecuted  in  his  representative  character.  And 
those  actions  anfy  are  necessarily  prosecuted  in  nis  representative  character 
where  his  testator  or  intestate  mui  a  complete  cause  of  action  in  his  life-time 
{Woodruff  r.  Cook,  14  How.  481). 

b.  Where  a  plaintiff  sues  as  assignee  or  trustee  of  an  express  trust,  and  the 
court  holds  the  instrument  under  which  he  claims  void,  and  that  he  is  not  in 
&ct  assignee  or  trustee,  he  cannot  claim  any  exemption  from  costs  under  this 
section  (SibeU  v.  Benuen,  80  Barb.  441). 

dL  The  provisioii  as  to  mismanagement  and  bad  faith  should  be  confined  to 
cases  of  mismanagement  or  bad  &ith  on  the  part  of  the  plaintiff  in  commenc- 
ing the  action,  and  not  extended  to  his  conduct  in  the  management  of  his 
trust  (Kimberlp,  Bec'r,  i&c.  v.  Stewart,  29  How.  281 ;  Kmberiy  v.  Blackford, 
22  How.  448).  Where  bad  fiiith  in  a  receiver  in  commencing  the  action  is 
shown,  he  will  be  required  to  give  security  for  costs.  Security  ordered  (Kim- 
herly  v.  Ooodrieh,  22  How.  424). 

e,  A  receiver  having  appealed  from  the  decision  at  special  term,  and  &lled, 
is  no  evidence  of  mismanagement  or  bad  faith,  nor  is  the  &ct  of  his  having 

giid  a  subsequent  Judgment  any  such  evidence  (Devendorf  r,  JHekinaon,  21 
ow.  275). 

/.  Facts  other  than  those  appearing  on  the  trial  are  proper  to  be  considered 
in  determining  whether  costs  shall  be  recovered  against  executors  or  admin- 
istrators (Mercereau  v.  Byerss,  12  How.  801). 

g.  No  Judgment  for  costs  against  an  executor,  &&,  penonaOy,  can  in  any  case 
be  entered  unless  nor  until  the  court  so  directs  (Woodruff  v.  Cook,  14  How. 
481;  Dewndorf  v.  Diekiruon,  21  How.  275;  Marsh  v.  Bumy,  4  Bosw.  614; 
Execution  affaind  EoBeeuiar,  OfmOead  v.  Vredenburg,  10  How.  215 ;  arUe,  p.  624,  a). 

A.  A  motion  to  comoel  a  receiver  to  pay  a  Judgment  for  costs  recovered 
against  him,  should  not  be  made  xrniW  ^ter  an  order  that  he  pay  such  costs 
personally  (Detendorf  v.  IHMnaon,  21  How.  275). 

i  Real  estate— oosts  against  ezeoutors.— Costs  awarded  against  executors 
can  in  no  event  be  a  charge  on  real  estate  in  the  hands  of  an  neir  (Sanford  v. 
Granger,  12  Barb.  892). 

j,  Seourity  for  oosts— when  not  required.— Security  for  costs  will  not  be 
required  of  an  assignee  who  brings  an  action  to  recover  possession  of  property, 
which  has  been  se&ed  on  an  attachment  at  the  suit  of  the  creditor  of  the  as- 
signor, on  an  allegation  that  the  assignment  is  a  fraud  upon  creditors  and  the 
assignee  is  a  party  to  the  fraud,  unless  there  be  such  evidence  of  the  truth  of 
the  allegation  as  renders  it  highly  probable  that  the  allegation  is  in  accordance 
with  the  facts  of  the  case  (Shejpherd  v.  BuH,  8  Duer,  645).  Nor  of  an  executor, 
administrator,  or  trustee,  merely  upon  the  ground  that  the  estate  which  he 
represents  is  hisolvent  (Darhy  v.  OanOUA,  iJuer,  599).  Unless  it  also  appears 
that  the  pkintiff  is  hhnself  insolvent    (Id) 

See  ante,  note  to  g  808. 
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§  818.  (Am'd  1862.)  Casts  on  review  of  a  decision  of  (vnin^ 
ferioT  court  in  a  special  proceeding. 

When  the  decision  of  a  conrt  of  inferior  jurisdiction  in  a  spe- 
cial proceeding)  inclading  appeals  from  surrogates'  courts,  shall 
be  brought  before  the  supreme  court  for  reyiew,  such  proceed- 
ings shall,  for  all  purposes  of  costs,  be  deemed  an  action  at 
issue,  on  a  question  of  law,  from  the  time  the  same  shall  be 
brought  into  the  supreme  court,  and  costs  thereon  shall  be 
awarded  and  collected  in  such  manner  as  the  court  shall 
direct,  according  to  the  nature  of  the  case. 

o.  Where  plaintiff  was  nonsuited  in  the  court  below,  and  upon  appeal 
to  the  Bnpreme  court  it  was  held  that  he  was  entitled  to  reooyer  part  of  what 
he  had  claimed  in  his  action,  held,  that  the  costs  in  such  case  are  oiscretionaiy 
with  the  court  [Weit  ▼.  Newiony  5  Monthly  Law  Rep.  N.  8. 164). 

h,  A  summary  proceeding  to  compel  a  party  to  support  a  relatiye,  brought 
by  certiorari  from  the  court  of  sesdons  to  the  supreme  court  for  review,  is 
within  this  secti6n  (HavOartd  y.  While,  7  How.  164). 

e.  On  an  appeal  to  the  supreme  court  from  an  order  of  commissioners  of 
highways,  touching  the  laying  out  of  the  highway,  no  costs  can  be  allowed  to 
the  prevailing  party  {Th$  PeopU  v.  Heath.  20  How.  804.  overruling  The  Bsople 
y.  Flake,  14  How.  527 ;  see  however  The  fieople  v.  Commfn  if  8eho£uk,  27  How. 
168 ;  The  People  v.  Board  of  JPoUee,  17  Abb.  824,  fk)(e,  holding  that  costs  are 
allowed  to  the  prevailing  party  on  a  common  law  certiorari). 

<1  Where  the  general  term  on  a  common  law  certiorari  reversed  a  decision 
of  a  county  Judge  and  referees  upon  the  question  of  laying  out  a  private  road, 
without  any  direction  as  to  costs,  held  that  a  Judgment  entered  without  order 
for  costs  was  irregular  {Ihe  People  v.  Bobineon,  26  How.  845).  An  order  in 
such  a  case  at  special  term  for  costs  is  not  appealable,    (id) 

See  Laws  1854,  p.  598,  g  8,  as  to  costs  on  appeal  in  special  proceedings,  in 
note  tog  849,  jpoit. 


§  319.     Costs  in  actions  hy  the  people. 

In  all  ciyil  actions  prosecuted  in  the  name  of  the  people  of 
this  State,  by  an  ofScer  daly  authorized  for  that  pnrpose,  the 
people  shall  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  as  private  parties.  If  a  priyate  person  be  joined 
with*  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs ;  which  shall  not  be  recoyered 
of  the  people,  till  after  execution  issued  therefor  against  such 
priyate  party  and  returned  unsatisfied. 

§  320.     Costs  in  actions  hy  the  people. 

In  an  action  prosecuted  in  the  name  of  the  people  of  this 
State  for  the  recoyery  of  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  any  county,  citj,  town  yillage, 
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corporation,  or  person,  costs  awarded  against  the  plaintiff 
shall  be  a  charge  against  the  party  for  whose  benefit  the  action 
was  prosecnted,  and  not  against  the  people. 


a.  In  BoitB  inBtitated  by  the  district  attorney  of  a  county  in  the  name  of  the 
jople,  under  the  Metropolitan  Police  Act,  for  selling  intoxicating  liquors  on 
unday,  if  the  defendants  succeed  the  people  are  liable  for  costs  (The  People 
T.  StaaU,  17  How.  10). 


peo 
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§  321.  Oo8t^  against  assignee  of  cause  qfadian^  after  acHon 
hroughi. 

In  actions  in  which  the  canse  of  action  shall,  bj  assignment 
after  the  commencement  of  the  action,  or  in  anj  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action, 
snch  person  shall  be  liable  for  the  costs,  in  the  same  manner  as 
if  he  were  a  party,  and  payment  thereof  may  be  enforced  by 
attachment 

&  If  an  action  be  brought  in  the  name  of  another,  by  an  assignee  of  any 
right  of  action,  or  hj  any  person  beneficially  interest^  in  the  recovery  m 
such  action,  such  assignee  or  person  will  be  liable  for  costs  in  the  same  cases  and 
to  the  same  extent  in  which  the  plaintiff  would  be  liable  (3  R  a  619,  |  44), 
[and  the  payment  of  such  costs  maybe  enforced  by  attachment  (id.);  and  this 
power  of  the  court  is  not  taken  away  by  laws  of  1847,  ch.  290  s.  2  (Oiles  y. 
mibert,  2  Keman.  82)1 ;  1  Hill,  029 ;  18  Wend.  672 ;  10  »({.  622 ;  see  EfDans  y. 
i20M,  1  DowL  N.  S.  8»B :  1  Gale  and  D.  679 ;  1  Ad.  and  Ell.  N.  8.  679).  Such 
assignee  or  person  also  Is  bound  to  Indemnify  the  plaintiff  on  record,  and  will 
be  directed  to  pay  the  costs,  on  his  application  (20  Wend.  630 ;  7  ib.  497). 
Iftheparty  in  interest,  howeyer,  succeed  in  the  action,  and  the  defendant 
sues  out  a  writ  of  error,  and  the  Judgment  is  reyersed,  the  former  is  not  liable 
for  the  costs  of  the  reyersal  (19  w.  151 ;  and  see  11  Abb.  269). 

e.  An  assignee  is  liable  to  the  defendant  for  costs,  although  the  assignment 
is  made  pending  the  suit,  if  he  afterwards  proceed  in  the  action  (5  Cow.  17 ; 
Oamahan  y.  J^nd,  15  Abb.  194) ;  and  in  such  a  case  he  takes  ^e  demand 
eum  onere^  and  is  liable  for  the  costs  which  had  accrued  before  as  well  as 
those  which  may  arise  after  the  assignment  (10  Wend.  622 ;  20  tit^.  690 ;  Oreighion 
IngerKUj  20  Barb.  541).  Where  the  plaintiff  pending  the  action,  made  a  gen- 
eral assignment  to  trustees  for  the  benefit  of  creditors,  and  the  cause  was  after- 
wards tned  and  the  defendants  had  Judgment,  the  assignees  not  haying  inter- 
meddled witii  the  prosecution,  held,  that  they  were  not  liable  for  tbe  defend- 
ant's costs  (Taylor  y.  Bokner^  2  Denio,  198).  And  where  a  receiyer  of  a 
Judgment  deotor  brought  suit  as  such  receiyer  and  failed,  held  the  Judgment 
debtor  was  not  liable  for  the  costs  (Wheeler  y.  WrigM,  14  Abb.  858). 

d.  Where  a  recU  plaintiff  prosecuted  a  suit  against  the  defendant  for  a  pen- 
alty, by  ylrtue  of  a  parol  agreement  to  diyide  the  amount,  if  successful,  with 
the  nominal  plidntiff  on  record,  and  the  defendant  succeeded,  held  that  the 
real  plaintiff  was  liable  for  the  defendant's  costs  (Oile9  y.  Halbert,  5  How.  819 ; 
2  Keman,  82). 

e,  A  person  interested  by  way  of  mortgage  or  li^,  and  who  prosecutes  the 
suit,  is  subject  to  the  costs  (1  Hill,  629 ;  15  Abb.  194).  Bo  he  is  liable,  al- 
though an  assignee  of  only  part  of  a  demand  (1  Denio,  656). 

/.  A  landlord,  or  other  person,  who  is  entitled  by  statute  to  be  substituted 
in  the  place  of  or  loined  with  the  defendant  in  an  ejectment  suit,  wno  with- 
out causing  himself  to  be  made  a  party,  defends  such  suit  unsuccessfiilly  in 
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the  name  of  the  original  defeodanl,  will  be  ordered  to  pay  the  costs  of  the 
plaintiff;  after  execation  jigainst  the  defendant  on  the  record  has  been  returned 
unsatisfied  (Farmenf  Loan  and  Tnut  €o,  y.  Kurteh^  1  Selden,  658).  See  amie^ 
p.  684,/. 

a.  Where  pendinj;  an  action,  the  cause  of  it  becomes  the  property  of  an- 
other, not  a  party  to  the  action,  the  test  of  such  person's  liability  ror  costs 
under  §321  is,  would  he  have  been  liable  if  he  had  brought  the  action  (Cb»- 
ger  y.  Hudtan  RB.RCo.,7  Abb.  266). 

§  322.     Oosta  on  a  settlement 

TJpon  the  Bettlement,  before  judgment,  of  any  action  men- 
tioned in  section  304,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  by  that 
section. 

b.  Costs  on  settlbment — ^Excess  of  costs  paid  to  an  attorney  on  the  settle- 
ment of  an  action  may  be  reooyered  by  action— it  is  not  a  yoluntary  payment 
{BnUtm  y.  Frink,  4  How.  144). 

e.  Payment  after  action  oommenoad. — Where  plaintiff  brought  a  suit 
upon  a  note,  and  and  before  the  time  to  answer  expired,  the  defendant  ten- 
dered to  plaintiff's  attorney  the  amount  claimed  to  be  due  on  the  note— 
principal  and  interest — which  he  refused  to  receiye,  on  the  ground  that  he 
was  also  entitled  to  $7  costs,  held  on  a  motion  by  defendant  to  stay  all  plain- 
tiff's proceedmgs,  and  that  the  note  be  deliyereu  up, — that  the  plaintiff  was 
entitled  to  such  costs,  and  that  the  amount  should  also  haye  been  tendered, 
in  order  to  haye  made  such  tender  of  any  ayail  to  the  defendant  {HoektfeOaw  y. 
Wiederwax,  2  Code  Rep.  8 ;  8  How.  882).» 

d.  Where  a  defendant  after  suit  brought  called  at  the  plaintiffs*  store,  and 
in  their  absence  paid  to  a  derlE,  who  was  ignorant  that  a  smt  had  been  brought, 
the  amount  claimed  in  the  complaint,  but  without  costs,  held  that  the  pUin- 
tiffs  were,  notwithstanding,  entitled  to  costs,  and  it  seems  that  if  the  defend- 
ants refuse  to  pay  the  costs,  the  plainti&  may  proceed  in  the  action  (Bogardui 
y.  RtdUmeyer^  8  Abb.  179).  [Perhaps  to  Justify  proceedings  with  the  action  the 
amount  paid  ^ould  be  repaid  or  tendered  to  defendant]  (See  1  Parsons, 
eonira^  231,  note  ;  and  see  EuU  y.  PeUrs,  7  Barb.  831.)  A  defendant  may,  pend- 
ing the  action,  satisfy  the  pl^tiff  *8  claim,  and  then  set  up  such  satisfaction  in 
his  answer  ( WiUk  y.  Ohipp,  9  How.  668). 

e.  Query?  Can  a  tender  be  made  after  action  commenced,  except  in  the 
form  of  an  offer  to  allow  judjnnent  for  a  specific  sum  with  costs.  It  certainly 
cannot  in  a  foreclosure  suit  (nur^n  y.  Marsh,  6  Abb.  393 ;  14  How.  572). 

/.  Several  dafendanta. — In  an  action  against  seyeral  defendants  defending 
separately,  if  the  plaintiff  settles  with  one  or  some  of  the  defendants,  without 
the  concurrence  of  the  other  or  others,  he  is  liable  to  such  other  or  others  for 
the  costs  of  the  defence  (9  Wend.  435 ;  and  see  p.  597, 6,  ante), 

g.  When  persons  seyerally  liable  are  united  as  defendants,  but  appear  by 
different  attorneys  and  answer  separately,  and,  after  issue  joined  and  after  the 
action  has  been  noticed  for  trial,  settled,  and  as  part  of  the  terms  of  settlement 
agree  to  pay  to  the  plaintiff  the  legal  costs  of  the  action,  the  plaintiff  is  enti- 
tled to  only  one  bill  of  costs.  He  cannot  haye  a  ftiU  bill  against  each  defend- 
ant. He  is  entitled  to  all  the  disbursements  actually  made,  and  which  would 
haye  been  taxable  if  the  defendants  had  been  sued  separately  (Latham  y.  JBIim, 
13  How.  416).    See  ante,  p.  599. 

h.  Diaoontinuanoe  of  obnrae  on  payuAnt  of  oosta. — ^It  is  a  matter  of 
course  exc^t  in  tJie  cases  after  mentioned,  to  permit  a  plaintiff  to  enter  an  order 
to  discontinu<},  on  payment  cfooeis  at  any  time  before  an  interlocutory  or  final 
decree  has  been  made  (Averiil  y.  PaUenan,  10  How.  85 ;  10  N.  T.  600 ;  8chenck 
y.  Fancher,  14  How.  95 ;  Burnett  y.  WeetfaU,  16  ici  430 ;  Cooke  y.  Beach,  25  id, 
856 ;  and  see  2  Johns.  Ch.  Rep.  478 ;  1  Yes.  Jun.  401).    But  an  order  for  the 
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Jtnipoee  is  neoesaaiY  in  all  cases :  a  notice  will  not  suffice  (id  ;  Morrimn  y. 
&,  8  Code  R  27;  4  How.  804;  BedOi  ▼.  PaweU,  13  Barb.  188;  MoffaUy,  Ford, 
14  Barb.  677 ;  ;  Weigan  v.  Held,  3  Abb.  462).  He  cannot  have  an  order  in 
any  case  to  discontinue  wthoui  coeis  unless  upon  a  motion  on  notice  to  tdl  the 
defendants  who  have  appeared.  An  ex-parte  order  to  discontinue  is,  therefore, 
always  upon  the  condition  of  payment  of  costs  (Pignolsi  y.  Daveau,  2  Hilton, 
584).  The  order  is  nugatory  unless  the  costs  are  paid  (AwrUl  y.  PaUeraon,  10 
N.  Y.  500).  And  the  action  is  not  out  of  court  so  as  to  authorize  the  plaintifT 
to  commence  a  new  action,  until  he  has  paid  or  at  least  tendered  or  offered  to 
pay  the  costs  to  the  adverse  party  {GummtM  y.  Bennett^  8  Paige,  81).  The 
order  for  leave  to  discontinue  on  pa3rment  of  costs  is  not  p&r  m  a  stay  of  pro- 
ceedings {BeeUm  v.  Jupp,  15  M.  &  W.  149 ;  15  Law  Jour.  Ex.  120) ;  nor  is  the 
action  discontinued  until  the  costs  are  paid  {Jennings  v.  Fay,  1  Code  Rep.  K. 
B.  231).  If  the  costs  are  not  paid  defendant  may  proceed  or  ask  to  have  the 
action  dismissed  if  not  prosecuted,  but  he  cannot  enter  a  Judgment  for  costs 
{Hicks  y.  Brennan,  10  Abb.  304;  420).  Where  the  complahiant  obtains  the 
usual  order  to  disconthiue,  upon  payment  of  costs,  the  defendant  may  apply 
to  the  court  to  enforce  the  payment,  or  if  the  costs  are  not  paid  after  a  de- 
mand, he  may  9onsider  the  action  as  still  in  court,  and  ma^  plead  its  pendancy 
as  a  defence  to  a  subsequent  action,  or  apply  to  the  court  to  stay  proceedings 
in  the  second  suit,  until  the  costs  of  the  first  are  paid  {Cfummins  y.  Bennett,  8 
Paige,  81 ;  and  to  the  like  effect  is  JSHmpaon  y.  Bretoster,  9  tid.  246 ;  8aaUan  y. 
SUnoOl,  11  id,  520). 

a.  SetnNe,  after  a  defendant  has  been  arrested  at  the  commencement  of  the 
action  and  moved  to  vacate  the  order  of  arrest,  the  plaintiff  cannot  discon- 
tinue of  course  without  paymg  the  cosls  of  the  motion  to  vacate  {Crockett  y 
Smith,  14  Abb.  62) ;  after  an  order  for  a  new  trial  at  j^eneral  term,  plaintiff 
will  not  be  allowed  to  discontinue  while  the  amount  of  the  costs  is  in  dispute 
and  unpaid  {North  v.  Sergeant,  14  Abb.  224). 

b.  Where  the  plaintiff's  attorney  i#ocures  from  the  defendant  personally,  a 
consent  thai  plamtiff  may  discontinue,  and  gives  no  notice  of  such  consent  to 
the  defendant's  attorney,  and  suffers  lum'  to  proceed  in  the  action,  the  plaintiff 
cannot  discontinue  without  paying  the  defendant's  attorney  his  costs  subse- 
quent to  obtuning  such  consent  to  discontinue  {PUger  v.  Cfore,  21  How.  155; 
12  Abb.  244). 

e.  If  before  the  service  of  an  order  allowing  a  party  to  discontinue  on  pay- 
ment of  costs,  the  adverse  party  has  noticed  the  cause  for  trial,  such  advei^ 
party  is  entitled  as  a  part  of  the  costs  on  the  discontinuance  to  the  fee  for  pro- 
ceedings subsequent  to  notice  of  trial  {Hall  v.  Lindo,  8  Abb.  341). 

d,  DJaoonttnuanoa  before  notice  of  retainer. — ^If  an  attorney  has  been 
actually  employed,  though  no  notice  of  retainer  has  been  served,  the  plaintiff 
cannot  dlscontmue  except  on  payment  of  costs  {Foeter  v.  Bowen,  1  Code  Kep.  N. 
S.  236 ;-  see  Bedell  v.  PoteeU,  13  Barb.  188).  The  contrary  was  said  in  Schenek 
v.  Fhncher  (14  How.  95),  by  Paiee,  J.,  following  the  case  of  Smith  v.  White  (7 
Hill,  520),  in  which  the  court  of  errors  decided  that  if  a  suit  was  discontinued 
before  a  notice  of  retcdner,  although  after  an  actual  retainer,  the  attorney  of  the 
defendant  was  not  entitled  to  any  costs. 

e.  Diacontinuance  wlthoat  oosta. — Where  a  plaintiff  recovers  costs  against 
one  of  several  defendants,  defending  Jointly,  he  may  enter  a  discontinuance  as 
to  the  others  without  payment  of  costs  {Stafford  v.  Onderdonk,  8  Barb.  99 ;  2 
Code  Rep.  115). 

/.  A  plaintiff  who  is  not  an  executor  or  administrator  [or  it  is  presumed  a 
trustee]  will  rarely  be  allowed  to  discontinue  without  payment  of  costs,  not 
even  if  it  should  appear  that  he  would  be  entitled  to  a  judgment  if  he  pro- 
ceeded in  the  action  {Letois  v.  Oermond,  1  Paige,  300 ;  and  see  Hammersley  v. 
Barker,  2  id,  872).  And  a  plaintiff  under  the  section  allowing  him  to  amend 
of  course  (section  172),  cannot  amend  by  leaving  out  the  name  of  a  defendant,  , 
so  as  to  discontinue  as  against  him  without  costs  {Chase  y.  Dunham,  1  Paige, 
672 ;  see  ante,  623,  e), 

g.  Where  plaintiff  in  bad  fiiith  prevented  defendant  from  making  a  tender  be- 
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fore  salt,  for  which  he  was  prepared,  held  that  deftndaat  was  entitled  on  pay* 
ment  of  the  amonnt  claimea  into  court  to  have  a  diaoontinuanoe  without  coeta 
{Tlte  PeopU  v.  N,  T.  Superior  Court,  19  Wend.  104). 

a.  Plaintiff  allowed  to  disoontinne  without  coats  where  defendant  is  sent  to 
the  State  prison  or  is  insolyent  {lackey  y.  McDonald,  1  CaL  116 ;  Bart  y.  Story^ 
1  Johns.  148;  Stetnbacky.  HaUetl,  1  John6.*141);  bnt  query?  if  on  the  ground 
of  insolvency,  nnlese  defendant  has  been  diachai^ged  in  insolyency  ( Wneaion  y. 
McQlade,  1  Wend.  Ut 

b.  On  the  death  of  a  sole  plfdntiff  pending  an  action,  his  executors  may  be 
allowed  to  discontinue  without  costs,  on  showing  that  the  defendant  is  insol- 
yent {Banla  y.  MareeUue,  3  Barb.  878). 

c.  Where  a  consul  is  inadvertently  sued  Jointly  with  other  defendants  the 
plaintiff  may  in  certain  cases  discontinue  tnthaut  eoiU  as  to  such  defendant 
{Taake  y.  SehmuU,  19  How.  418). 

d.  In  an  action  on  two  promissory  notes  made  by  J.  Erause  A  Brother,  the 
parties  intended  to  be  sued  were  Isidore  Krause  and  Henrv  Erause ;  but  the 
defendants  were  in«&ct  described  as  Isidore  Erause  and  Moriu  Erause.  The 
summons  were  serfed  on  Isidore  Erause  only,^ut  one  Jtfmto  Erause  appeared 
voluntarily,  and  put  in  an  answer  denying  that  he  whs  a  partner  of  Isidore 
Erause.  On  motion  the  plaintiff  was  aUowed  to  discontinue  as  to  Moritz 
Erause,  and  amend  the  summons  and  proceedings  by  substitutmg  the  name  of 
Henry  for  Moritz,  without  costs  (Waterbury  Leather  Manvf,  Co.  y.  Krauee,  9 
Abb.  175,  nffU), 

e.  U  by  the  plaintiff's  own  act,  the  object  of  the  action  is  defeated,  he 
cannot  be  permitted  to  discontinue  without  costs  (Hammer^  v.  Barker,  3 
Paige,  872). 

/.  Where  a  suit  is  commenced  cm  the  author!^  of  a  reported  decision,  and 
such  decision  is  afterwards  reversed  or  overruled,  the  courts  will  usually  and 
where  application  is  made  promptly,  i^e»knowledge  of  such  reversal  or  over- 
ruling, relieve  the  party  who  rehed  on  such  reversed  or  overruled  decision, 
by  permitting  him  to  discontinue  his  action  without  costs  (Bobinsan  v.  Bother,  1 
You.  &  Col.  7).  And  in  Sunney  y.  Boaeh  (4  Abb.  16),  the  iNew  Yorlc  common 
pleas  permitted  an  appellant  from  a  Judgment  of  the  marine  court  to  discon- 
tinue without  costs ;  the  court  of  appeals  having,  after  the  appeal  was  taken, 
decided  contrary  to  what  had  previously  been  held  by  the  common  pleas,  that 
no  appeal  could  be  maintained.  And  a  discontinuance  of  an  appeal  without 
costs,  was  allowed  where  the  law  had  been  changed  by  statute  after  the  appeal 
taken  (Gaie  v.  WdU,  7  How.  191 ;  B:n'ter  v.  Jones,  id  192). 

g.  Discontinuance  on  ground  of  defendant's  insolvency  {Fbrd  y.  Stock,  1 
Dowl.  Pr.  Cas.  N.  8.  768j. 

h  Discontinuance  not  a  bar  to  a  new  action. — ^Where,  before  trial,  an 
order  is  entered,  discontinuing  or  disoiissing  the  action,  such  discontinuance 
or  dismissal  does  not  bar  a  new  action  for  me  same  cause  {Earl  y.  Campbdi, 
14  How.  880). 

i.  Diaoontinuanoe  is  a  step  in  the  cause, — ^An  order  for  a  disoontinuauce 
a  step  in  the  cause,  and  therefore  a  violation  of  a  rule  staying  the  proceedings 
{Murray  v.  SUver,  1  New  Prac  Cas.  266). 

i,  Bffeot  of  discontinuanoe. — ^A  discontinuance  terminates  the  action  fbr 
all  purposes,  and  operates  to  dissolve  an  injunction  {Hope  v.  Acker,  7  Abb. 
808).  It  is  a  final  determination  of  the  rights  of  the  parties  to  the  action  within 
g  245  (Crockett  y.  Smith,  14  Abb.  62). 

k.  I^oonttnuanoe  after  ooonter-clalm  interposed. — After  a  counter- 
claim has  been  set  up  and  admitted  of  record  [i  e,  not  repiied  to],  the  superior 
court  will  not  allow  the  plaintiff  to  discontinue  as  a  matter  of  course ;  special 
grounds  must  be  shown  in  favor  of  the  application;  he  must  make  a  case 
showing  such  an  interference  proper  to  prevent  a  plaintiff  from  being  in- 
equitably prejudiced  in  his  rights  or  remedies,  and  which  at  the  same  time 
will  not  work  any  practical  wrong  to  the  defendant  {CocMe  v.  Underteood,  1 
Abb.  1 ;  8  Duer,  676). 

i.  In  the  supreme  court  (1st  district),  it  has  been  held  that  the  right  of  a 
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plaintiff  to  ducontinae  at  any  time  before  Judgment,  ibrmerly  existed,  and  ia 
not  abrogated  by  the  code,  and  that  even  where  the  defendant  sets  up  a  coun- 
ter-claim the  plaintiff  may  discontinue  of  course,  htfcrt  the  'expiration  of  the 
time  limited  for  a  reply.  They  distinguish  their  decisfon  from  that  in  the 
superior  court;  the  application  to  discontinue  in  that  case  not  havinff  been 
made  until  afUr  the  tune  to  reply  had  expired,  and  when  by  not  replyms  the 
plaintiff  bad  admitted  of  record  the  counter-claim  {9eaboa/rd  a/nd  RoanSoe  B, 
k  Ch.  ▼.  IVard,  1  Abb.  47;  18  Barb.  606;  see  WUscm  r.  Whedmr,  6  How.  49). 

a.  In  the  New  Yoik  conmion  pleas  it  was  held  at  general  term  (OakaTwUh  y. 
BuiAerland,  4  Abb.  16;  1  Hilton,  266);  that  the  fact  that  defendant  has  an- 
swered, setUng  UB  counter-claim,  does  not  preclude  the  plaintiff  from  discon- 
tinuing btfare  reply  or  demurrer  to  the  counter-claim  or  the  expiration  of  the 
time  to  reply.  Th^,  as  did  the  supreme  court,  distinguish  the  case  from  that 
of  Ooekle  r.  Underwood  (supraV  by  the  fact  that  the  application  for  leaye  to 
discontinue  was  made  before  tne  expiration  of  the  time  to  reply. 

b.  In  Bees  y.  VanPMten  (18  How.  268),  after  an  answer  setting  up  a  counter* 
claim  and  the  cause  had  been  referred  and  part  heard,  the  plaintiff  moyed  for 
leaye  to  discontinue.  The  moMon  was  opposed  on  the  ground  that  the  an- 
swer set  up  a  counter-claim.  Paige,  J.,  granted  the  motion,  and  after  adyert- 
ing  to  the  decisions  of  Coekis  y.  Vhdenoood,  and  Seaboard  and  Boanoke  B  B, 
Co.  y.  Ward  (supra),  said  that  he  thought  the  latter  most  in  accordance  with 
the  true  construction  of  the  code.  **  Undoubtedly,  leaye  to  the  plaintiff  to 
discontinue  should  be  refhsed  where  the  defendant,  by  a  discontinuance,  would 
lose  his  remedy  on  his  counter-claim,  as  where  such  remedy  would  be  barred 
by  the  statute  of  limitations."  Thus,  where  in  an  action  for  a  balance  of  an  ac- 
count, the  defendant  set  i4>  a  counter-claim,  for  services  as  attorney,  &c.,  claim- 
ing a  balance  due  him.  and  after  issue  joined  seyeral  years  passed  without 
brmging  the  cause  to  trial,  in  consequence  of  the  referee  haying  left  the  country ; 
on  motu)n  by  the  plaintiff  for  leaye  to  discontinue  the  action,  the  defendant, 
in  opposition,  alleged  that  if  the  action  was  discontinued  the  statute  of  limi- 
lations  would  be  a  bar  to  his  counter-claim.  Leaye  to  discontinue  was  denied, 
with  permission  to  substitute  a  referee  {Van  Akn  y.  Bcherm/erhom^  14  How. 
287). 

c.  DJaoontfnnanoe  in  action  to  diaaolye  partnarabip. — SenMe^  the  court 
will  not  permit  a  suit  for  the  dissdjution  of  a  partnersiup  and  the  settlement 
of  the  partnership  debts,  to  be  discontinued  by  act  or  consent  of  the  parties. 
There  must  be  a  special  application  to  the  coiurt,  and  notice  to  the  partnership 
creditors  (Butter  y.  TaUu,  6  Band.  612). 

d  Diacontinuanoe  in  foreoloanre  aotiona. — ^In  a  foreclosure  suit,  the  court 
will  permit  the  plaintiff,  on  receiying  his  debt  and  costs,  to  dismiss  his  suit, 
without  paying  costs  to  Junior  incombrancers,  who  haye  appeared  to  protect 
thefr  right&  So  as  to  the  mortgagor  personally  liable  for  the  debt,  who  has 
conyeved  the  mortgaged  premises  subject  to  its  payment  (Oattagher  y.  Egan^ 
2  Sand.  742;  see  ante,  sec  806). 

«.  In  an  action  to  foreclose  a  mortgage,  where  the  principal  has  become  due 
in  consequence  of  de&ult  in  payment  of  interest  within  the  time  prescribed 
therefor,  the  court  has  not  thepower  to  stay  or  discontinue  the  action  on 
payment  of  the  interest  due  {mtrU  y.  Keeeh,  8  Abb.  204 ;  Ferris  y.  Ferrie,  28 
&arb.  29 ;  see  Lywih  y.  Chinninffham,  6  Abb.  94;  Barlow  y.  Cleveland,  7  Abb. 
889 ;  PraU  y.  BamideU,  16  How.  69;  6  Abb.  840,  note;  Thunton  y.  Marth,  14 
How.  672 ;  6  Abb.  889). 

/.  Diaoontinnanoe  after  order  for  new  trial — ^After  a  new  trial  has  been 
ordered  by  the  general  term  on  payment  of  costs,  plaintiff  will  not  be  allowed 
to  discontmue  while  the  amount  of  the  costs  are  in  dispute  and  unpaid  {Ifdrth 
y.  Sarffeant,  14  Abb.  224). 

0.  Instalment  on  bond. — Diacontinuanoe  on  bond  payable  by  instalments 
when  only  put  due  (ITie  People  y.  ilT.  T.  Superior  court,  19  Wend.  104V  As  to 
ordering  a  discontinuance  or  stay  to  prevent  iniustice  (see  Joiue  y.  ninkfield^ 
10  Bing.  808;  8  M.  &  &  846;  Amei  y.  Ba^,  2  Dowl.  85). 
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«.  Forgery^— Difloontlniianoe  on  deftnoe  of  forgery  (i^Mlry.  SUur^  8  BeniOy 
166 ;  LoyMrrt  y.  VaU,  5  Abb.  280). 

ft.  Piooeedixiss  against  inmxanoe  oompaniea^-The  attorney-general  has 
Mwer  to  diacontinue  proceedings  institoted  by  him  under  Laws  <m  1858,  ch. 
466,  to  close  the  Business  of  fire  insurance  companies;  the  power  is  with  the 
State  comptroller  {Bd  MechanM  Fire  In^  Co,,  5  Abb.  444). 

c  Another  aotioa  pending. — The  fact  of  another  action  pending  for  the 
same  cause  in  a  foreini  state  is  no  reason  for  ordering  a  dlsoontinuanoe  of  the 
action  in  this  State  {MepMietf  MmeoT,  Arrangou,  1  Abb.  487). 

d.  The  pendency  of  an  action  on  behalf  of  all  the  creditors  is  not  a  reason 
Ibr  ordering  disoonUnuance  of  an  action  by  an  indiyidnal  creditor  {La  Cham 
T.  L^rd,  10  aow.  462). 

«.  DisGontiniianoe  after  answer  of  aotion  penfflng  has  bean  set  np  aa  a 
defsnce  to  a  subaeqnent  action  for  His  same  oanse.— Where  the  pendency 
of  a  former  action  ispleaded,  the  plaintiff  may  afterwards  discontinue;  and 
such  discontinuance  defeats  the  answer  (Awivl  y.  PnUenon,  10  How.  85 ;  10 
N.  T.  500;  see,  arUe, p.  280,  ft, 851,^). 

f,  Dlaoontimianoe  after  a  defenoe  of  in&noy.— In  an  action  against  sere- 
lal  as  Joint  defendants,  if  one  of  them  seta  up  the  defenoe  of  innincy,  the  court 
on  motion  wUi  give  leave  to  discontinue  as  to  such  defendant  without  costs 
iOuylBr  V.  CooOea,  10  How.  141 ;  WdUnffton  v.  CUumm,  18  How.  10;  9  Abb. 
175);  provided  the  plaintiff  moves  promptly  after  the  answer:  if  he  suffers 
fiirther  costs  to  be  incurred,  after  he  has  knowledge  of  the  defence,  he  must 
pay  such  subsequent  costs  before  he  will  be  permitted- to  discontinue  {81.  John 
Y.  Barij  16  id.  192).  And  where  defendants  were  minorij  and  obtained  mer- 
chandise on  credit,  and,  when  sued,  interposed  the  pica  of  infencv,  the  plain- 
tifEs  were  permitted  to  discontinue  without  costs  ( Van  Burtn  v.  Fort,  4  Wend. 
209 ;  see,  ante,  p.  129,  A,  597,  e), 

g,  Biaoontinuanoa  of  actions  by  overseers^ — Overseers  of  the  poor,  after 
the  expiration  of  their  term  of  office,  and  after  others  have  been  elected  to  their 
places,  cannot  discontinue  an  action  previously  commenced  in  their  names  as 
overseers  ( Wright  v.  8miith,  18  Barb.  414). 

h,  Disoontinuanoe  in  aotion  to  recover  possession  of  personal  property. 
— See  ants,  p.  890,  g. 

i,  Dlaoontinnanoa  as  to  one  defiendant  at  the  triaL — ^Where  on  the  trial 
the  plaintiff  asks  for  leave  to  discontinue  as  to  a  defendant  who  has  answotid 
separately,  be  may  be  permitted  to  do  so,  but  it  should  be  on  the  condition  of 
paving  the  costs  of  such  defendant  {Mark»  v.  Bard,  1  Abb.  68).    See  ante,  p. 

J,  Dlscontinnanoe  after  sopplemantal  oomplaint — ^Where  a  plaintiff  in  a 
supplemental  complaint  daims  the  same  relief  as  that  claimed  in  the  original 
oomplaint,  if  he  discontinues  it  must  be  on  payment  of  costs  in  both  actions 
(Fi8her  v.  HaU,  0  How.  259). 

k,  Disoontinoanoa  without  notioe  to  attorney. — ^Where  aft»r  a  defendant 
has  appeared  b^  attorney,  and  after  issue  the  plaintiff  obtains  a  consent  fh>m 
the  defendant  m  person  for  a  discontinuance,  and  falls  to  notify  the  attorney, 
or  to  enter  an  order  for  a  discontinuance,  a  Judgment  by  de&ult  dismisung 
the  complaint  with  costs  taken  by  sudi  attorney  will  not  be  set  aside  except 
on  payment  of  costo  (PUger  v.  Gore,  12  Abb.  244 ;  21  How.  155). 

I  I>iaoontinuanoa  of  appeaL— An  appellant  cannot  dismiss  his  appeal  by 
serving  a  notice  of  discontinuance;  he  must  enter  an  order  to  discontinue  and 
pay  the  costs  (Burnett  v.  Harkneee,  4  How.  158 ;  and  see  Oale  v.  iVelie,  7  How. 
191 ;  Porter  v.  Jonee,  id.  192). 

nk  X&eotlon  to  dUsoonttmie. — ^An  order  at  special  term  provided  that  the 
plaintiff  might  discontinue,  and  in  case  he  elected  to  do  so  within  twenty  days, 
and  served  notice  of  his  election  on  the  defendants,  the  defendants  were  re- 
quired to  stipulate  to  answer  in  a  new  action.  The  plaintiff,  instead  of  serv- 
ing notice  of  his  election  to  discontinue,  appealed  to  the  general  term,  where, 
more  than  twenty  days  after  the  order  at  special  term,  the  order  was  affirmed ; 
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held,  (1)  that  plaintiff  was  not  required,  Sn  order  to  disoontiniie  the  action, 
to  enter  an  order  for  that  pnrpose,  bnt  service  of  a  notice  of  his  election  to 
discontinue  would  have  effected  a  discontinuance;  and  (2),  that  it  was  too 
late,  notwithstandiDfi^  the  appeal,  to  serre  such  notice  after  the  twenW  days 
limited  by  the  order  had  expired  (Ferry  y.  Bank  of  Cenfl  N,  York,  9  Abb.  100.) 

a.  Sotting  asida  dlaoontimianaa^— The  court,  after  a  lapse  of  eighteen  years, 
reftised  to  set  aside  a  discontinuanoe  entered  by  consent  {State  of  Indiana  y. 
Woram,  15  Abb.  204). 

dee  ante,  p.  628,  e. 
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TITLE  XL 
Of  Appeals  in  OvcU  Actions.* 

CBAFISBB  L  APFBAIil  Df  QKBTBHAIfc  |r. 

IL  Afpbaus  to  thb  ooitbt  or  aptbalb.  (^ 

in.  APPBALS  to  thb  BDFBBMB  OOTTBT  FROM  AK  EfnBBIOB  OOUB^ 

rv.  Affbalb  nr  thb  sufbbhb  ooxtbt,  abd  thb  sufebiob  ooubt, 

AHD  THB  OOUBT  OF  OOmfOH  FLBAB  IN  THB  CITT  OF   HBW 
TOBK,  FBOV  A  SEROUB  JXTDGB  TO  THB  OBRBBAL  TBBM. 
y .  ApFBAL  TO  THB  OOUBT  OF  OOlOf ON  FLBAB  FOB  THB  CTIT  AND 
OOUNTT  OF  NBW  TOBK,  OB  TO  A  OOUNTT  OOUBT,  FBOV  AN 
DIFBBIOB  OOUBT. 


Chaftbb  L 
Appeals  in  OeneraL 

BEcnoa  828.  Writs  of  error  abollflhed,  and  appeals  sabBdtated. 

824.  Orders  made  out  of  court,  how  vacated  or  modified. 

826.  Who  may  appeal 

826.  Parties,  how  designated  on  appeal 

827.  Appeal,  how  made. 

828.  Clerk  to  transmit  papers  to  appellate  conrt 

829.  Intermediate  orders  affecting  the  Judgment  may  be  roTiewad 

on  the  appeal  from  the  Judgment 

880.  Judgment  on  appeaL 

881.  Time  for  appealing. 

882.  Thelike. 

§  823.  [271.]    MMstinf  suits.    Writs  of  error  abolished^  and 
appeals  substituted. 

Writs  of  error  in  civil  actioDSy  as  thej  have  heretofore 


•  a,  Bztetlog.saitB.— In  all  suits  conmienced  before  flia  code,  the  parties 
must  ^yem  themsdves  on  appeal,  as  &r  as  may  be  practicable,  by  ihe  new 
machmery ;  but  where  that  will  not  answer  the  purpose,  they  may  resort  to 
the  former  practice,  unless  that  course  has  been jMainly  forbidden  by  the  le^rls- 
lature  (^brmtfT^  Loan  <fi  Tnut  Co,  r.  OaarroUJi  How.  211 ;  see  idso  Mtmor,  Sc, 
ofN,  t.  y.  SohmMrham,  1  Code  Rep.  100;  Spalding  ▼.  Kinfj^nd,  ib.  110;  SO- 
dm y.  VermHyii, ih^iBuHor y.  MiUer^ ib.;  Lake y.  Oilf9on.9 fiow.420;  I%omp' 
9on  y.  BlaneAard,  4  bow.  200;  JBeott  y.  Beek&r,  8  f(2.78 ;  JMy  y.  .Sh?um,ib.  87^ 
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existed,  are  abolished ;  and  the  only  mode  of  reviewing  a  judg- 
ment, or  order,  in  a  civil  action,  shall  be  that  prescribed  by 
this  title. 


a.  Writ  of  enror,  when  proper^— A  Jadgment  npon  an  award  must  be  re- 
viewed by  writ  of  error  {^baacs  t.  The  Beth  Mmedrash  Society,  19  N.  Y.  584), 
and  80  must  a  determination  of  tllb  supreme  court  in  prohibition  {Beeker  t. 
ThB  twpU,  18  N.  Y.  487),  or  mandamus  prior  to  8  April,  1869 ;  (/d,  IM  BBopU 
V.  Okureh,  20  N.  Y.  629 ;  and  see  Laws  1869,  ch.  174,  and  note  to  1 883,  pott; 
and  as  to  writ  of  error  in  criminal  cases  under  act  of  1862,  see  JPlBople  v.  Barry, 
10  Abb.  226). 

b.  Pauper  appeal.— A  party  cannot  appeal  in  Jbrma  pauperis  {Ostrander  v. 
Eourper^l4c'Bo^,  16 ;  and  see  8  Pdge,  278 ;  and  in  note  to  §  471,  posQ. 

e»  Appeal  by  the  peopler— An  appeal  may  be  brought  by  the  people  of  this 
State  from  any  Judgment  against  them  in  any  court,  without  any  undertaldng 
or  security  whatever,  and  such  appeal  shall  operate  as  a  stay  of  proceedings  on 
the  Judgment  appealed  from,  in  the  same  manner  as  if  security  had  been  ^yen 
as  now  requirea  oy  law  (Laws  1868,  ch.  87,  §  2). 

d  Appeals  by  the  people^  State  offloem,  Ao^  may  be  without  eeouilty. — 
An  appeal  may  be  brought  by  the  people  of  this  State  or  any  State  officer  or 
board  of  State  officers  from  any  Judgment  or  order  against  uem  in  any  court 
witi^out  any  undertaking  or  security  whateyer ;  and  such  appeal  stiall  operate 
as  a  stay  of  proceedings  on  the  Judgment  or  order  appealea  from  (Laws  1861, 
eh.  288). 

e.  Appeals  by  municipal  oorporation& — ^All  appeals  by  municipal  corpora- 
tions from  the  Judgment  or  decree  of  any  court  of  this  State,  shidl  be  yalld  to 
stay  proceedings  on  such  Judraient  or  decree,  without  security  or  undertaking 
being  given,  unless  the  court  m  which  such  Judgment  or  decree  is  renderea 
shall  otherwise  direct ;  and  in  such  case  an  undertaking  executed  in  their  official 
capacity,  by  either  the  mayor,  comptroller,  or  counsel  to  the  corporation,  in  the 
name  and  on  behalf  of  said  corporation,  shall  be  valid  for  the  purpose  of  such 
appeal,  and  shall  bind  said  corporation  to  the  performance  of  the  conditions  of 
said  undertaking  (Laws  1869,/;h.  262,  g  1).  And  see  in  note  to  sect.  864,  pott 

f.  "WalTer  of  right  to  appeal. — ^The  right  to  appeal  is  waived  by  acceptance 
of  any  benefit  under  the  Judgment  or  order,  as  costs  (Lewis  v.  Irving  Ins.  Co. 
16  Abb.  140,  n;  see  Noble  v.  Pre8coU,4K  D.  Smith,  189;  Badway  v.  Oraham.  4 
Abb.  468 ;  KOly  y.  mwm,  17  Abb.  229). 

g.  Appeal  a  new  action. — An  appeal  is  in  the  nature  of  a  new  ac^pn 
(Tmdal  y.  Jones,  11  Abb.  269;  contra,  Johnson  y.  Teomans,  8  How.  140).  It 
was  probably  on  the  ground  that  an  appeal  is  in  the  nature  of  a  new  action, 
that  the  general  term  of  the  New  York  common  pleas  held  that  a  notice  of 
appeal  required  a  fifty  cent  United  States  revenue  stamp ;  held  contra  by  county 
judge,  Jackson  v.  AUen,  26  How.  116).  That  an  appeal  is  not  a  new  action, 
but  a  continuance  of  the  former  action,  see  Banriey  y.  Stringer  (4  Bosw.  668) ; 
Johnson  y.  Teomans  (8  How.  140). 

h.  Relief  on  motion,  instead  of  appeaL— Where  Ikcts  have  arisen  rince  a 
Judgment  was  entered  of  such  a  nature  that  it  is  clear  the  Judgment  oucht  not 
to  TO  executed,  relief  against  the  Judgment  may  be  eiven  upon  a  motion  to 
yacate  same,  proyided  t)ie  facts  are  undisputed  (Wetmore  y.  Law,  84  Barb. 
616 ,  and  see  The  People  v.  The  Mayor,  11  Abb.  66).  An  error  that  the  ludg* 
ment  was  entered  for  more  than  the  verdict  and  interest  and  costs,  should  he 
corrected  by  motion  in  the  court  below  before  an  appeal  to  the  court  of  ap- 
peals :  it  cannot  be  corrected  after  the  decision  of  the  case  in  the  court  of 
appeals  (OriswM  v.  Haven,  26  How.  170;  16  Abb.  418).  Thus  where  after 
Judgment  for  plaintiff,  defendant  obtained  an  order  for  a  new  trial,  which 
order  was  reversed  in  the  court  of  appeals  and  judgment  ordered  on  the  ver- 
dict, the  court  below  refused  to  go  behind  the  Judgment  and  inquire  iuto  iti 
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§  324.  [272.]  JStisting  suits.  Orders  made  out  qf  eourt^ 
h(no  vacated  or  modified. 

An  order,  made  out  of  conrt,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  withotit  notice,  by  the 
fudge  who  made  it,  or  may  be  vacated  or  modified  on  notice, 
in  the  nuumer  in  which  other  motions  are  made. 

a.  It  Is  competent  for  a  Jn^  to  vacate  and  modify  an  injunction  order 
withont  notice;  bat  it  la  not  ue  .better  practioe.  and  should  never  be  done 
except  when,  from  the  urgency  of  the  case,  it  oeoomes  necessary  to  gnard 
against  serious  loss,  which  mignt  sometimes  be  occasioned  by  the  delay  inci- 
dent to  senring  notice  (Brtiee  v.  JMaware  and  Hudaon  Canal  Cb.,  8  How.  440). 

A.  This  section  was  not  intended  to  g^re  an  unlimited  right  to  vacate  orders 
granted  «B|Nir(9,  but  only  to  allow  a  Judge  who  had  improyidently  granted  an 
order  to  rectify  the  error  if  applied  to  immediately  and  before  any  subsequent 
step  had  been  taken  in  the  action.  After  a  subsequent  Bt^  in  the  action  no 
Judge  can  vacate  the  order  «9  parU  {Peek  v.  TaHm^  d4  How. 


regularity,  or  to  entertain  a  ouestion  as  to  the  verdict  having  been  taken  sub- 
ject to  an  adjustment  (tdL).  The  remedy  for  irregularity  Is  not  by  appeal, 
out  by  motion  to  set  aside  the  proceedings  {PiU  y»i)amonj  87  Barb.  97 ;  and 
see  in^^rsoBv.  .fibiMdd,  22  N.T.  426;  Dart  y.  McAdam,  2^  Barb.  187;  Bank 
cf  Oene9ee  v.  J^peneer,  15  How.  14);  or  by  habeoi  eorpui  {{VUea  v.  Brown,  3 
Barb.  87). 

c  Parting  with  intsreet — ^The  objection  that  a  par^  had  parted  with  his 
interest  in  the  subject-matter  of  an  action  before  or  pending  an  appeal  brought 
by  him  to  the  court  of  appeals,  will  not,  except  in  a  palpable  case  of  fraud, 
authorize  the  supreme  court  to  set  aside  the  Judgment  of  the  appellate  court 
and  afterwards  made  the  Judgment  of  the  supreme  court,  nor  to  grant  a  per- 
petual injunction  against  the  enforoementof  such  Judgment  (Jfunn  v.  WorraXL 
16  Barb.  221). 

d.  EfFeot  of  appeaL— When  a  right  of  action  has  accrued  against  a  sheriff 
for  not  returning  an  execution,  such  right  of  action  cannot  be  divested  by  an 
appeal  taken  from  the  Judgment  on  wmch  such  execution  issued  (Bowman  v. 
C^mOL,  89  Bart).  89). 

6,  An  appeal  from  a  Judgment  suspends  the  power  of  a  surrogate  to  enter- 
tahi  a  proceeding  to  enforce  its  payment  (Ourtu  v.  BtUwdL,  82  Barb.  854). 

/.  So  long  as  a  Judgment  is  subject  to  an  appeal,  the  court  below  may  cor- 
rect or  mo<&fy  it  m  its  discretion  (Hf.T,  lee  Co.  v.  If.  Wed  1m,  Ce.  12  Abb. 414; 
21  How.  296) ;  and  while  an  appeal  is  pendhig  in  the  court  of  appeals,  the 
court  below  have  still  control  over  the  Judgment  in  regard  to  makmg  amend- 
ments, and  the  Judgment  is  for  all  purposes  of  amendment,  regarded  as  re- 
maining in  the  court  below  (Judson  v.  Oray^  17  How.  289). 

g,  Seoond  appeal  altar  first  diamisaad  or  abandoned. — ^A  yoluntair  dismis- 
sal or  abandonment  of  an  appeal,  Is  no  bar  to  a  further  appeal  by  tne  same 
Sirty,  within  the  time  prescnbed  by  the  statute  (CfrttfU  v.  Ivea,  court  of  appeals, 
ctober,  1852) :  as  in  the  case  of  an  appeal  dismissed  for  want  of  a  proper 
undertaking  (Martina  v.  Galardo,  5  Ga£  165 ;  KeUof  r.  Oompbea,  14  Abb.  868 ; 
88  Barb.  2&).  Where  an  appeal  had  been  dismissed  with  costs,  and  the  costs 
had  not  been  paid,  and  the  appellant  entered  another  appeal,  the  court  on 
motion  of  the  respondent  stayed  the  proceedings  on  the  second  appeal  until  the 
costs  of  the  first  were  paid  (j>resier  v.  Brooks,  5  How.  75). 

A  I>iaoontinnanoe  of  appeal^-Aii  appellant  cannot,  at  pleasure,  discontinue 
or  dismiss  his  appeal  on  payment  of  costs  (Warren  v.  Sddif.ld  Abb.  28 ;  82 
Barb.  664 ;  eonira,  see  Burnett  v.  JBarkneee,  4  How.  158 ;  Porter  v.  Jonm,  7 
How.  192). 
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a.  To  get  rid  of  an  order  improperly  made  by  a  Judge  at  chambers,  the 
remedy  u  by  motion  to  the  court  to  aet  it  aside,  not  an  appeal  {Bk  tf  Qtnum 
y.  SpmotTy  15  How.  14). 

h,  A  county  judge  who  has  mnted  an  order  m  an  action  in  the  supreme 
court, «.  g,  an  order  of  arrest,  has  no  power  to  vacate  it  on  notice  (Bogen  t. 
McElhoru,  12  Abb.  292). 

c  Tills  section  does  not  apply  to  an  order  made  out  of  court  upon  wHiee 
(FoUeU  y.  TfM,  8  How.  860).  fiut  it  extends  to  an  order  to  examine  a  defend- 
ant in  proceedings  supplementary  to  an  execution  {lAndtay  v.  Sherman^  1  Code 
Rep.  If.  a  25;  5  How.  808;  Bldks  v.  Locg,  G  How.  106);  an  order  of  arrest 
(Cayuga  Co,  ffk  y.  WarfiM^  18  m2.  489) :  for  an  Injunction  {Bruce  v.  Ddatoare 
Canal  Co,y  8  How.  440;  see  anis^  p.  410,  a;  and  Bk  of  Qmeae$  t.  SpeneoTf  15 
How.  14 ;  and  see  %  27,  arUe). 


§  825.  [278.]    Esoistmg  suUa.     Who  may  appeal. 
Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  title. 

dL  Only  the  party  who  is  agari^iMd  by  the  Judgment  can  apply  to  rererse,  and 
the  party  in  whose  fkyor  the  Judgment  is  nven  cannot  be  aggrieced  by  it,  and 
consequently  cannot  apply  to  reverse  it  (Vmrbanki  y.  OMmt,  1  Abb.  165).  And 
a  party  who  is  aggriered  by  one  part  of  a  Judgment  only,  cannot  by  appeal 
call  in  question  another  part  of  the  same  Judgment  in  wliich  he  is  not  .inte- 
rested (Cuyler  r.  MoTdandJ^  Paige,  278).  A  stranger  to  the  action  cannot 
appeal  (see  E,  B,  v.  E.  C,  B.  8  Abb.  44;  Be  BrieM,  16  Abb.  897;  Martin  v. 


Kanouee^  id.  892).  Although  a  stranger  to  the  action  may  be  allowed  to  apply 
for  relief  against  a  proceeding  in  such  action,  ret  if  his  application  is  de- 
nied, he  cannot  appeal  from  the  order  denying  his  application  {Be  Bristol^  16 
Abb.  897). 

«.  Any  one  of  several  parties  conceiyinff  himself  amieved  by  the  Judgment 
may  appeal,  whether  his  ccM>laintiflb  or  ms  co-defendants  Join  in  the  appeal 
or  not  (mattuon  v.  Janee^  9  How.  152). 

/.  Where  a  party  to  an  appeal  dies  after  the  return  is  filed  in  the  court  of 
appeals,  that  court  having  thereby  obtained  Jurisdiction,  has  the  power  to 
auow  the  legal  representaBves  of  such  deceased  party  to  be  substituted  in  his 

Elace  (HatUnge  v.  MeKifdey,  8  How.  175).  In  that  case,  after  the  return  was 
led  in  the  court  of  appeals,  the  respondent  died,  and  his  executrix  applied  to 
be  substituted  in  his  stead.  It  was  objected  that  the  motion  for  substitution 
should  have  been  to  the  court  below ;  but  the  otjection  was  overruled,  and 
the  motion  granted. 

§  826.  [274.]  J&dsting  suits.  Parties^  haw  designated  on 
appeal. 

The  party  appealing  shall  be  known  as  the  appellant,  and  the 
adverse  party  as  the  respondent  Bat  the  title  of  the  action 
shall  not  be  changed  in  consequence  of  the  appeal. 

^.  In  an  proceedings  on  appeal  in  tho  court  of  appeals  the  papers  must  be 
entitled  in  tluat  court,  and  not  in  the  court  from  the  decirion  of  which  the  ap- 
petd  is  brought  {OUnkman  v.  OiOmam^  1  Corns.  611 ;  1  Code  Rep.  08). 
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§827.  [275.]  (Am'd  1849.)    ExMing  wiU.    Appeal^  how 
made, 

(1)  An  appeal  xnnst  be  made  by  the  eeryice  of  a  notice  in 
writing  on  the  adverse  party,  and  on  the  clerk  with  whom  the 
jn^gment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  same  or  some  specified  part  thereof.  (2)  When  a 
party  shall  give,  in  good  faith,  notice  of  appeal  from  a  jnclg. 
ment  or  order,  and  shall  omit  through  mistake,  to  do  any  other 
act  necessary  to  perfect  the  appeal  or  to  stay  proceedings,  the . 
conrt  may  permit  an  amendment  on  snch  terms  as  may  be 
*]ast. 

Ok  Wotioa— what  wifBolwit— Where  a  notice  of  appeal  stathig  that  the  de- 
fendant appealed  "  fiom  the  Judgment  entned  in  this  action  to  the  general 
term  "  was  objected  to,  Harris,  J.,  said. "  such  a  notice  Is,  I  think  a  siimcient 
compliance  with  the  requirements  of  the  code.  It  is  enough  if  the  notice  spe- 
cify what  part  of  the  Judgment  it  is  intended  to  review  upon  the  appeal"  (WU- 
%on  V.  AUen^  8  How.  872).  A  notice  of  appeal  from  a  Judgment  at  special  term, 
in  a  special  proceeding,  which  stated  that  the  appeal  is  taken  to  the  *'  supreme 
court  ^'  instead  of  the  **  general  term  of  the  supreme  court**  as  required  by 
Laws  1854,  p.  692,  held  suffldent  (ThB  FiBople  v.  Boykian^  17  How.  120). 

b.  The  serving  of  exceptions  or  a  case  [without  anv  other  notice]  is  notice  hi 
writing,  that  the  party  doinff  so  intends  to  appeal ;  it  gives  notice  to  the  ad- 
verse party  as  distincuy  as  if  an  express  notice  to  that  effect  were  served.  It 
should  always  therefore  be  deemed  a  sufficient  notice  of  appeal  if  served  in 
due  time,  espedally  if  not  objected  to  (Shennan  v.  Welk,  14  How.  625).  [July 
12, 1858,  Emott,  J.,  referring  to  the  case  Just  cited,  said :  '*  Thjit  is  not  law  in 
this  (second)  district  It  Lb  a  repeal  of  the  provision  of  the  code  on  the  sub- 
ject,*' nevertheless  Shennan  v.  WM  was  followed  at  general  term  in  the  first 
district  in  Jaekscm  v.  Famtt,  12  Abb.  281 ;  88  Barb.  645]. 

e.  Service  of  notioe.— The  appeal  is  not  made  until  notice  is  served  on 
both  the  el&rk  and  the  adnene  party  ;  therefore  the  notice  of  appeal  must  be 
served  as  well  on  the  clerk  as  on  the  respondent,  within  the  times  respectively 

Erescribed  by  sections  881, 882  (WesUxU  v.  FlaUy  1  Ck>de  Rep.  100),  or  the  appeal 
I  a  nullity  (Morm  v.  Morange,  17  Abb.  86 ;  26  How.  247). 

d  The  deposit  of  a  notice  of  appeal  in  the  post-office  on  the  last  day  for 
bringing  the  appeal,  and  when  such  notice  is  not  received  by  the  party  to 
whom  sent,  until  after  the  time  to  appeal  hai  expired,  is  in  time ;  but  a  like 
service  on  the  clerk  is  not  in  time  and  is  irregular  {McrrU  v.  M^rangey  26  How. 
247 ;  17  Abb.  86). 

«.  The  omission  of  serving  the  notice  of  appeal  on  the  clerk  within  the  time 
lunited  therefor,  can  not  be  rectified  {Morru  v.  Maranae,  26  How.  247 ;  EU- 
worth  V.  FuUon,  24  How.  20;  Irip  v.  jDe  Bow,  8  Code  Kep.  168 ;  5  How.  114; 
The  People  Y.Blldfidffe,  7  Uow.lm\  contra,  Crittenden  r,  Adame,  1  Code  Rep. 
N.  a  21 ;  5  How.  810). 

/.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  che  court 
below,  not  on'  the  psr^  (TWpp  v.  DeSdhe,  8  Code  Rep.  168 ;  6  How.  114 ; 
Crittenden  v.  Adame^  1  Code  Rep.  N.  B.  21 ;  5  How.  110 ;  see  rule  4  court  of 
appeals,  |>mQ. 

a.  The  service  of  such  notice  beinjg  a  Jurisdictional  question,  tne  par^  can 
take  advantage  of  it  any  time,  if  he  has  not  appeared  so  as  to  give  Jurismction 
in  the  case.    {lb,) 

h.  Where  such  service  was  made  upon  the  party  only  who  had  not  appeared 
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so  as  to  g^ve  the  court  Jorisdiction,  held,  that  the  appeal  was  a  nullity  {Tripp 
T.  DeBow,  8  Code  Rep.  168 ;  6  How.  114). 


a.  Amendment. — ^**  It  is  true,  section  827  allows  amendments  in  cases  of 
appeal ;  but  it  provides,  as  a  nne  qua  non,  that  the  party  shall  have  given,  in 
good  faith,  notice  of  appeal,  ^nd  where  there  is  a  failure  to  give,  in  good  faith 
notice  qfappeal^  there  can  be  no  amendment  allowed  "  (The  PecypU  v.  Eldridge^ 
7  How.  106).  And,  therefore,  where  a  party  intending  to  appeal  under  sec- 
tions 851  to  871,  omitted  to  aerve  his  notice  of  appeal  within  twenty  dajrs  alter; 
the  judgment,  as  required  by  section  858 — but  he  had  ^ven  a  verbal [oraX\  notice 
of  app^  within  the  time  prescribed, — it  was  held  that  the  veritai  \oral\  notice 
"  cannot  affect  the  question  ;*'  and  as  to  amending  under  section  827,  it  is  said. 
"  There  is  nothing  to  amend,  nor  to  amend  by.  If  the  notice  had  been  served 
and  had  been  defective  in  some  matter  of  form,  or  perhaps  of  substance,  I 
could  understand  what  is  meant  by  amending.  But  here  is  no  notice,  and  the 
party,  under  the  head  of  amendments,  asks  to  bring  an  appeal  after  the  time 
limited  by  statute  has  expired.  This  no  court  has  authority  to  do,  in  my 
Judgment"  (lb,) 

b.  The  New  York  Common  Pleas  construe  this  section  to  authorize  an 
amendment  of  the  notice  of  appeal  {Irwin  v.  Moorey  18  How.  410 ;  Wood  v. 
KOy,  2  Hilton,  885 ;  disapprovinig  The  People  v.  Eldridge,  7  How.  108V 

c  Where  it  appears  that  an  appeal  firom  the  special  to  the  general  term  is 
taken  in  good  faith,  and  that  the  appeal  does  not  upon  its  merits  appear  to  be 
frivolous,  although  no  proper  undertaking-  may  have  been  filed  and  served 
with  the  notice  of  appeal,  the  court  will  allow  the  undertaking  to  be  filed,  and 
a  copy  of  it  served,  as  of  the  day  when  the  notice  was  served,  with  liberty  to 
respondent  to  except  to  the  sureties,  with  a  stay  of  proceedings  untU  the 
appeal  be  decided  (MtUe  v.  Thur^,  11  How.  129). 

d.  Where  the  undertaking  is  in  an  amount  not  sufficient  to  cause  the  appeal 
to  operate  as  a  stay  of  proceedings,  the  appellant  can  be  relieved  under  this 
section  and  time  may  be  granted  him  to  perfect  his  appeal  by  filing  a  new  or 
additional  undertaking  (Semhaue  v.  Schmidt,  5  Abb.  06). 

e.  Where  a  noitce  of  an  appeal  from  a  judgment  has  been  riven,  in  all  re- 
spects perfect  and  containing  nothing  more,  me  court  will  not  Slow  an  amend- 
ment so  as  to  make  the  notice  also  a  notice  of  appeal  from  an  order  denying  a 
new  trial  (Frif  v.  Bennett,  16  How.  885).  Not  does  the  fact  that  the  respondent 
on  such  appeal  appears,  and  argues  some  points  which  properly  belong  to  a 
motion  for  a  new  trial,  waive  any  notice  of  appeal  from  an  order  denying  a 
new  trial,  nor  does  such  an  appearance  give  the  court  Jurisdiction  to  reverse 
such  order.  (Id.) 

f.  A  notice  of  appeal  from  an  order  when  actually  given  in  due  season,  if 
there  be  particuUur  defects  therein  which  do  not  destrov  its  substantial  char- 
acter, may  be  amended ;  and  so  of  an  appeal  from  a  judgment  (Id.) 

See  Court  of  Appeals  Rules,  in  Appendix ;  and  notes  to  §§  882, 884,  and  84L 


§3y.  [276.]  (AmM  1858, 1863.)  EdatingBuits^  transmiUing 
paper  J  to  appellate  court. 

If  the  appellant  shall  not,  within  twenty  days  after  his  ap* 
peal  is  perfected,  cause  a  certified  copy  of  the  notice  of  appeal 
and  of  the  judgment  roll,  or,  if  the  appeal  be  from  an  order  or 
any  part  thereof,  a  certified  copy  of  snch  order  and  the  papers 
upon  which  the  order  was  granted,  to  be  transmitted  to  the 
appellate  court  by  the  clerk  with  whom  the  notice  of  appeal 
is  filed,  the  respondent  may  cause  such  certified  copy  to  ho 
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transmitted  bj  snch  clerk  to  the  appellate  coart  and  recorer 
the  expenses  thereof,  as  a  disbnrsement  ou  such  appeal,  in  case 
the  judgment  or  order  appealed  from  shall  be  in  whole  or  in 
part  affirmed,  and  this  provision  shall  apply  to  all  appeals 
heretofore  taken  where  the  appeal  has  not  been  dismissed  in 
the  manner  provided  hj  the  rules  of  the  appellate  court. 

0.  The  court  has  power  to  and  will  amend  an  error  in  the  papers  retained 
(Laminff  y.  BuaeUy  4  How.  218 ;  Lucas  v.  Baptkt  Church,  id.  858). 

b.  Where  the  certified  copy  of  the  notice  of  appeal  and  Judgment-ToU  omU- 
led  the  word  ^  copy "  and  the  name  of  the  clerlL  and  was  ofajeeied  to  on 
that  ground,  the  court  permitted  an  amendment  (Lmmng  t.  BumUl^  4  How. 
218). 

See  Court  of  Appeals  Rules,  Rule  2. 


§  329.  [277.]  Edating  suits.  IntermediaU  orders  afecting 
thejudgmetU  may  he  reviewed  an  the  appeal. 

Upon  an  appeal  from  a  judgment,  the  court  may  review  any 
intermediate  order  involving  the  merits  and  necessarily  affect- 
ing  the  judgment. 

0.  On  an  appeal  fh>m  the  Judgment  to  the  aenjoral  term,  the  court  nugr  review 
an  order  strikmg  out  a  pleading  (Ctn^te  v.  (Stotsc,  9  How.  861). 

0.  On  an  appeal  from  a  Judgment  to  the  court  of  appeals,  that  court  will  not 
review  an  order  denying  a  motion  to  stay  the  proceedingB  {JamM  v.  OhaiiMin, 
2  Selden,  209). 

d  Where  a  demnrrer  is  OTerraled  with  leave  to  the  defendant  to  answer  and 
he  avails  himaelf  of  the  permission  he  cannot  in  an  appeal  from  the  final  Judg- 
ment ohiect  to  the  order  overruling  the  demurrer  (  Wwm  v.  Lyon.  2  Gibbe  Mich. 
R270). 

/.  On  an  appeal  from  a  Judgment,  the  court  will  not  review  an  order  made 
at  chamb^v  or  special  term,  and  from  which  no  appeal  has  been  taken  to  the 

general  term  of  the  court  below  (Karymse  v.  MarUn,  1  Code  Rep.  N.  8. 885 ;  6 
ow.  240;  Qraee  v.  Pienon,  8  How.  218;  1  Coma  228). 

As  to  an  order  affecUng  the  meritSi  see  note  to  section  849. 


§  330.  [278.]  (Am'd  1849.)  JEmsting  suits.  Judgment  an 
appeal.    JSestitutian.  ^  « 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  judgme&t  or  order 
appealed  from,  in  the  respect  inentioned  in  the  notice  of  ap- 
peal, and  as  to  anj  or  all  of  the  parties,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  Wlien  the  judgment  is  re- 
versed or  modified,  the  appellate  court  may  make  complete 
restitution  of  all  property  and  rights  lost  by  the  erroneous 
j  ndgment. 


§  330.]  APPEAL.  643 

a.  Extent  of  revlew.-On  an  appeal,  only  sach  porta  of  the  Jndgment  as  are 
appealed  from  can  be  reyiewed  (Kdaey  t.  Western^  2  Coma.  GOO). 

6.  Where  a  Judgment  la  reTeraed,  the  court  mar  send  the  cauae  back  to  be 
properly  disposed  of  at  special  term  (Dvieh  Btf^aCh,  of  Canqjoharie  y.  Woody  3 

0.  On  an  appeal  from  a  judgment  only,  in  an  action  tried  by  a  Jury,  the  court 
will  not  reyiew  the  case  upon  the  eyidence  with  a  yiew  to  determine  whether 
the  yerdict  is  against  eyiaence.  Such  an  appeal  presents  for  the  consider- 
ation of  the  court,  questions  of  law  only  (Btdell  y.  ihm,  Mut  Ins,  Co.,  8  Bosw. 
148). 

d.  **  Where  the  onl^  error  in  a  Judgment  is  an  excess  in  amount,  and  such  ex- 
cess consists  of  a  distmct  item,  or  can  be  definitely  ascertained  by  mere  com* 
putation,  the  appellate  court  may  make  the  reyersal  of  the  Judgment  depend 
upon  the  election  of  the  party  to  relinquish  the  ascertained  excess,  and  in  case 
of  his  so  electing,  may  affirm  the  Judgment "  (Chouteau  y.  JSuydam^  21  N.  T. 
185 ;  Bojfd  y.  Foot,  5  Bosw.  111). 

e.  Ro8tttntion.~''Althoufl[h  the  language  of  the  section  is,  *  maiffnakereiUtU' 
thriy  1  entertain  no  doubt  mat  the  true  construction  Ls,  to  compel  the  appellate 
court  to  make  such  restitution  in'all  proper  cases.  There  is  a  class  of  cases  where 
it  would  or  might  be  improper,  to  oider  restitution ;  such,  for  instance,  as  where 
the  Judgment  appealed  from  is  reyersed  and  a  new  trial  granted.  In  such 
case  the  court  has  a  discretion  in  relation  to  granting  costs,  and  as  the  Judg- 
ment is  not  final,  there  is  no  restitution  to  be  ordered.  But  where  the  Judg- 
ment of  the  appellate  court  is  the  end  of  the  action,  and  no  new  trial  is  or- 
dered, I  think  It  is  imperatiye  upon  the  court  to  order  restitution  of  all  the 
appellant  has  lost  Therefore,  in  a  case  on  appeal  to  the  supreme  court, 
where  the  Judgment  of  the  Justice  and  the  county  court  are  both  reyersed, 
complete  restitution  cannot  be  made  to  the  appellant  short  of  paying  him  his 
doats  of  defending  the  action  before  the  Justice,  and  of  prosecuting  the  appeal 
before  the  county  court,"  together  with  his  coats  in  the  supreme  court  (Eetun  y. 
Baldmn^  9  How.  80). 

f.  On  the  reyersal  of  a  judgment  of  a  district  court,  the  appellant  is  entitled 
to  have  inserted  in  his  costs  of  appeal  such  costs  as  he  would  haye  been  en- 
titled to,  had  a  proper  judgment  been  entered  in  the  court  below  (Jacks  y.  Dor' 
fin,  1  Abb.  282). 

g.  The  restitution  to  which  a  party  is  entitled  upon  the  reyersal  of  an  er- 
roneous Judgment  is  not  restitution  of  everything  he  has  lost  in  consequence 
of  such  judgment.  He  recovers  what  is  still  in  the  possession  of  his  adver- 
sary, but  not  everything  else.  Collateral  things  executed  under  authority  of 
an  erroneous  Judgment  will  not  be  divested  by  its  reversal,  but  collateral  things 
executory  are  aFler  reversal  as  if  no  Judgment  had  ever  been  (Loifeit  v.  Oerman 
Bef'd,  Gk,  12  Barb.  67;. 

h.  Where  the  Judgment  below  has  been  paid  before  appeal,  but  not  satisfied 
of  record,  semble,  on  reversal,  the  appellant  cannot  enter  a  suggestion  and 
award  of  restitution  without  leave  of  the  court,  otherwise  where  the  judgment 
is  satisfied  oi^record  (Sheridan  v.  Mann,  5  How.  201). 

i.  In  case  of  an  attachment  under  §  227,  and  of  a  judgment  recovered  in 
the  action,  where  notwithstanding  an  appeal  the  Judgment  had  been  paid,  on 
reversal  of  such  Judgment  with  an  order  for  a  new  trial,  a  restitution  of  the 
money  paid  on  such  judgment  may  be  ordered.  The  money  to  be  deposited 
in  court  to  abide  the  result  of  the  new  trial  (BriUon  v.  PhffUps,  24  How. 
111). 

j.  The  remedy  by  restitution  is  cumulative,  and  does  not  bar  the  party 
proceeding  by  action  to  recover  the  amount  collected  under  a  judgment  sub* 
sequently  reversed  (Lott  y.  dweeuy,  29  Barb.  87). 

See  note  to  §  860,  poet 

k.  Wliere  a  party  to  an  appeal  pays  coeta,  and  the  decision  upon  which  snch 
costs  were  paid  is  subsequently  reversed  by  the  court  of  appeals,  the  so- 
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preme  court  may  order  restitation  {Whiibeek  y.  PaUerdon^  23  Barb.  87 ;  Safford 
Stevens,  2  Wend.  164). 

a.  Revenud  of  jnstioe'a  jnflgmmit — ^When  a  Jadraient  for  the  plaintiff  in 
the  marine  or  Justice's  court  is  reversed  in  the  New  York  common  pleas  on 
appeal,  without  any  award  of  judgment  final  for  the  defendant  upon  the  merits, 
such  reversal  is  not  conclusive  of  the  rights  of  the  parties ;  and  in  such  case 
the  costs  incurred  bv  the  defendant  in  his  defence  in  the  court  below,  cannot 
be  allowed  him  and  included  in  the  judgment  of  reversal  in  the  appellate 
court.  Whether  such  costs  should  be  allowed  to  the  appellant  (on  appeal 
from  these  courts)  when  the  appellate  court  not  only  reverses  the  judgment 
but  also  orders  a  judgment  final  for  the  appellant  upon  the  merits, — ^  {EOert 
V.  KeUeif,  4  E.  D.  Smith,  12 ;  10  How.  992).  [Semble :  This  section  does  not 
apply  to  appeals  from  justice's  courts.] 

b.  New  tiiaL — The  court  of  common  pleas  for  the  city  and  county  of  New 
York,  have  uniformly  held  that  the  portion  of  section  880  which  authorizes 
the  appellate  court  to  grant  a  new  trial,  has  no  application  to  appeals  from  the 
marine  and  district  courts  of  the  city  of  New  York.    (Id) 

e.  On  appeal  to  the  general  term  on  a  case,  if  the  judgment  is  reversed  on 
a  question  of  law,  a  new  trial  must  be  ordered  {ETaliy  v.  FUrU,  15  Abb.  868). 
The  court  may  reverse  or  affirm  the  judgment  on  a  question  of  fiust  (Chiffln  v. 
Marquardt,  17  N.  Y.  28;  EdmonOon  v.  McLoud,  16  Mi.  543 ;  and  see  arUe, 
p.  481,  g) ;  and  it  may,  where  a  several  judgment  would  have  been  proper  in 
the  court  below,  reverse  a  judgment  as  to  one  defendant  and  affirm  it  as  to 
another  {Girard  v.  Beach.  4  £.  D.  Smith,  27 ;  10  Uow.  869).  And  where  a 
jud^ent  against  two  defendants  is  reversed  wholly  as  to  one  and  affirmed  as 
agamst  the  other,  and  no  special  circumstances  render  a  different  disposition 
proper,  the  reversal  is  with  costs  to  the  appellant  (Montgomery  Co.  Bk.  y.  JJr 
lany  Cify  Bk,  8  Selden,  459). 

d.  Jxtdgmsat  on  rllanilmial. — On  an  appeal  frx>m  the  special  to  the  general 
term,  if  the  appeal  be  dismissed,  the  judgment  should  be : — "  It  is  ordered 
and  adjudged  Uiat  the  appeal  be  dismissed  and  judgment  affirmed  with  costs, 
and  that  the  respondent  have  execution  for  such  costs  when  adjusted  and  in- 
serted in  the  entry  of  the  judgment "  (De  Agreda  v.  Montel^  1  Abb.  180). 

e.  Rereraal  as  to  one  defendant — Upon  appeal  to  the  general  term,  the 
judgment  may  be  reversed  as  to  one  defendant  who  appeals,  without  affecting 
the  judgment  as  to  another  defendant  who  does  not  appeal,  in  cases  where  a 
several  judgment  below  would  be  proper  (Geraud  v.  J^a^t  10  How.  369 ; 
4  E.  D.  Smith,  27 ;  see  Farrel  v  CciUdm,  10  Barb.  848,  in  note  to  §  347,  pok). 

/.  Afflrmanoe  in  part — A  judgment  cannot  be  affirmed  as  to  a  part  of  the 
amoimt  recovered  and  reversed  as  to  the  residue,  where  a  new  trial  is  ordered 
as  to  the  part  which  is  reversed  (Siory  v.  New  York  and  Harlem  B.  R.  Co,,  2  Sel- 
den, 86X 

g.  Judgment  on  a£Bnnanoe. — ^Where  a  judgment  entered  at  special  term  is 
appealed  to  the  general  term,  and  is  there  affirmed,  a  new  judgment  should 
not  be  entered  {JEtw  v.  Crooke,  6  How.  460 ;  De  Agreda  v.  Mantel^  1  Abb.  130). 
The  simple  judgment  of  affirmance,  with  the  awiutl  of  costs  (if  any),  should  be 
attached  to  the  orimnal  roll.  (lb.)  It  is  improper  to  enter  up  two  Judgments 
in  the  same  court  lor  the  same  demand.  (Id.)  The  judgment  of  affirmance 
should  not  embrace  any  sum  secured  by  the  judgment  appealed  from  (fJabey 
V.  FUnt,  15  Abb.  868). 

h.  Jadgment,  nunc  pro  tono.— Where  a  party  dies  after  the  argument  of 
an  appeal  and  before  the  decision  thereon,  the  judgment  mav  be  entered  nunc 
pro  tunc  as  of  a  day  before  his  death  (Beach  v.  Qregory,  2  Abb.  203 ;  and  see 
De  Agreda  v.  Mantel,  1  Abb.  130).  The  judgment,  if  against  the  deecdent, 
may  be  enforced  against  his  representatives  (Beach  v.  Gregory,  2  Abb.  203). 

i.  Judgmi'nt  on  an  appeal  to  the  general  term  cannot  be  rendered  as  of  a 
day  subsequent  to  the  death  of  a  party  appellant  or  respondent ;  but  it  may  be 
rendered  as  of  a  day  prior  to  such  decease,  and  on  which  the  court  was  in  ses- 
sion and  could  have  heard  the  appeal  (De  Agreda  v.  Mantel,  1  Abb.  180 ;  see 
Beach  v.  Gregory,  2  Abb.  208). 
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§  331.  [279.]  (Am'd  1857, 1858.)  Easistmg  suits.  Tvmefor 
appealing. 

The  appeal  to  the  conrt  of  appeals  nnder  subdivision  two 
of  section  eleven  of  this  code,  must  be  taken  within  sixty 
days  after  written  notice  of  the  order  shall  have  been  given 
to  the  party  appealing ;  every  other  appeal  allowed  by  the 
second  and  third  chapters  of  this  title  must  be  taken  within  two 
years  after  the  judgment  shall  be  perfected  by  filing  the  judg^ 
mcnt-roll. 

See  §  11,  ant^  as  to  time  for  appealing  in  cases  arising  in  Justice's  coorts. 

a.  An  appeal  cannot  be  taken  until  after  entnr  of  the  Judgment  appealed 
from  {Bradusy  r.  Van  ZaneU^  8  Code  Rep.  217 ;  McMahon  v.  Harrison^  5  How. 
8S0).  But  it  may  be  t(iken  at  any  time  on  the  same  day  that  the  judgment 
is  entered ;  and  In  that  case  the  court  will  not  inquire  which  was  the  first, 
the  entry  of  the  Judgment  or  the  taking  the  appeal  (BljfderUmrg  v.  Cothealy  tH 
How.  200 ;  and  see  Jones  y.  Porter,  6  How.  286). 

h.  If  the  party  in  whose  &yor  judgment  is  rendered  omit  to  perfect  his 
Judgment,  the  other  party  may  compel  him  to  do  so,  hi  order  that  an  appeal 
may  be  brought  (Bk  of  Geneva  y.  MoUshkise,  1  Code  Rep.  N.  S.  158;  6  flow. 
478;  LentOkon  y.  Mayor  of  New  York,  1  Ck>de  Rep.  N.  &  111 ;  Pwrdy  y.  Feiere, 
16  Abb.  100 ;  and  see  Peet  y.  Oowenkoten,  14  Abb.  66). 

e,  A  stay  of  proceedings  on  the  Judgment  does  not  extend  the  time  to 
appeal  {Btnouil  y.  Harrie,  2  Code  Rep.  71). 

Bee  note  to  %  882,  infra. 


§  332.  [280.]  (AmM  1849.)  Other  appeals  mthin  thirty 
days. 

The  appeal  allowed  by  the  fourth  chapter  of  this  title, 
mnst  be  taken  within  thirty  days  after  written  notice  of  the 
judgment  or  order  shall  have  been  given  to  the  party  ap- 
pealing. 

See  note  to  g  881. 

d.  Time  to  appeal— From  an  order  entered  on  May  d7,  a  notice  of  appeal 
seryed  on  June  27.  is  in  tune  (GaUt  y.  Finch,  24  How.  198). 

e,  SembU,  Where  the  notice  of  the  Judgment  is  seryed  by  mail,  the  oppo- 
site party  has  double  time  to  appeal  (DoHon  y.  Lewie,  7  How.  182). 

f.  Stay  of  proceedinga. — A  stay  of  plaintiff  *s  proceedings,  except  entiy 
of  judgment,  preyents  his  giying  notice  of  the  Judgment  so  as  to  limit  the  time 
to  appeal  therefrom  {WkUe  y.  Klinken,  16  Abb.  ICK^). 

g,  A  stay  of  proceedings  on  the  Judgment  does  not  extend  the  time  to  appeal 
{BenouU  y.  Harris,  2  Code  Rep.  71). 

A.  Waiver  of  objection. — Giying  an  admission  of  due  seryice  of  a  notice 
of  appeal,  is  a  waiyer  of  the  objection  that  it  was  not  seryed  within  the  time 
to  appeal  (Struver  y.  Ocean  Ins.  Co,,  9  Abb.  28). 

i.  Extending  time. — The  code  prescribes  the  time  within  which  an  appeal 
may  be  talcen  from  the  special  to  the  general  term ;  and  it  is  not  in  the  pMOwer 
of  the  court  to  extend  that  period,  or  to  allow  an  appeal  where  the  time  haa 
been  suffered  to  expire  (Code,  §§  332, 405 :  BemmU  y.  Harris,  2  Code  Rep.  71 ; 
Enoe  y.  2/kwikM,  1  iJode  Rep.  N.  a  67 ;  Lindsey  y.  Almy,  ib.  189 ;  BaweU  y.  Me 
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Cormick^  ib.  78 ;  and  iioe  CadvoeH  y.  Ma/ffor  of  Albany^  Puge,  673 ;  TVomti  v. 
iSiVwmotf ,  a  Code  Rep.  96;  7%45  i^sopfo  v.  Eliridae,  7  How.  108;  JPVy  ▼.  BmneU^ 
16  How.  885 ;  7  Abb.  852;  (?aZa  y.  Finch,  24  How.  193 ;  Morrw  v.  Mcrange^ 
26  How.  247 ;  Foi^  v.  Tan  AO^  22  N.  T.  819 :  Sails  t.  ^tfer,  27  How.  188; 
overruling  Sedy  v.  Priehard,  8  Duer,  669 ;  Tolt  v.  Thomas,  18  How.  284;  see 
also  ^an«0  y.  iv.  y.  Olml.  i?.  A  Ck>.y  14  How.  480).  It  is  improper  for  the 
court  to  attempt  to  effect  the  same  thing  indirectly  hj  ordering  a  new  date  to  the 
judgment  (Humphrey  y.  Chamberlain,!  Keman,  274).  And  the  supreme  court 
will  not  set  aside  a  Judgment  for  the  mere  purpose  of  relieving  a  partj  from 
the  loss  of  the  remeay  by  appeal,  although  from  no  &ult  or  n^lect  on  his 
part  (Marston  v.  Minston,  18  How.  98 ;  and  see  Fry  v.  Bennett,  16  id.  885 ;  7 
Abb.  352) ;  a  stay  of  proceedings  on  the  judgment  does  not  extend  the  time  to 
appeal  {Benouil  v.  Harris,  2  Cc^e  Hep.  71). 

a.  Party  appealing — The  term  ** party  appealing"  means  the  party  in 
whom  Ls  the  rig^t  to  appeal  (Beach  v.  Oreyory,  2  Abb.  209). 

b.  Hotioe  of  judgment. — This  must  mean  of  a  jnd^ent  so  perfected  in 
form  that  on  the  veir  day  on  which  notice  is  given  of  its  entry,  the  appellant 
has  on  the  record  a  knowledge  of  all  the  matters  necessary  to  the  perfection 
of  an  appeal,  and  of  a  stay  upon  it  One  of  these  matters  is  the  amount  of  the 
judgment,  and  that  depends  on  the  amount  of  the  costs.  8o  that  while  the 
amount  of  tJie  costs  is  Kept  open  [and  is  uncertain],  no  notice  of  the  entiy  of 
the  judgment  can  be  given,  which  will  limit  the  time  for  an  appeal  (Sherman  v. 
fVeOs,  14  How.  527).  Thus,  where  a  party  adjusted  his  costs,  and  entered 
Judgment,  and  served  notice  of  the  Judgment  on  the  20th  February,  and  after- 
wiunls  stipulated  to  le-submit  the  costs  for  ac^ustm^it,  and  that  any  deduction 
made  should  be  deducted  from  the  Judgment,  held  that  such  stipulation  was  in 
effect  a  revocation  of  the  notice  of  the  Judgment,  and  that  to  limit  the  time  lo 
appod  a  new  notice  of  the  judgment  should  have  been  given  after  the  readjust- 
ment of  the  costs  (id.;  Leavy  v.  Roberts,  8  Abb.  810^,  unless  after  the  order  is  made 
or  judgment  is  rendered  and  entered,  or  filed  ana  constructively  entered,  so  as 
to  become  a  part  of  the  record  or  minutes  of  the  court,  the  party  has  some  vsriUen 
notification  t/iereof,  by  act  of  the  prevailing  party  or  his  attorney,  his  time  to  ap- 
peal continnes  without  limitation.  The  adverse  party  may  acquire  knowledge 
of  the  order  or  judgment ;  he  may  examine  it  on  the  files  of  the  court,  or  on 
its  records,  and  procure  a  copy  of  it.  but  the  knowledge  so  acquired  is  inope- 
rative to  limit  his  time  for  appealing  (Fry  v.  BenncU,  16  Uow.  402 ;  7  Abb.  852 ; 
8eeX«ai^v.i2o6er(«,8Abb.810;  The  F&iple  v.  Bpaulding,  9  Fa,\ge,  Q07 :  Oay  v. 
Gay,  10  id.  870). 

c  The  time  to  appeal  from  an  order  does  not  commence  to  run  until  writ- 
ten notice  of  the  order,  after  it  has  been  d%dy  entered.  A  notice  of  the  order 
before  it  has  been  entered  will  not  limit  the  time  to  appeal  (OaUt  v.  Finch,  24 
How.  198).  And  where  an  issue  of  fact  is  tried  by  the  court  without  a  jury, 
and  a  decision  rendered  thereupon,  notice  of  the  decision  given  by  the  pre- 
vailinff  party  before  the  actual  entxy  of  the  judgment,  is  not  such  a  notice  of 
the  Judgment  as  will  limit  the  time  to  appeal  QAavy  v.  Boberts,  8  Abb.  810). 

d.  A  party  who  undertakes  to  limit  the  time  for  appeal  must  be  held  to 
strict  practice.  A  notice  of  judgment  not  signed  by  the  party,  or  his  attorney, 
and  without  any  place  of  business  indorsed  or  mentioned,  is  a  nullity,  and  wOl 
not  limit  the  time  to  appeal  (Yorks  v.  Feck,  17  How.  192) ;  so  a  notice  of  judg- 
ment is  defective  where  it  omits  to  state  the  clerk's  ofilce  in  which  the  judg- 
ment is  entered,  and  such  a  notice  does  not  limit  the  time  to  appeal  (VaUon 
y.  2fat.  Loan  Fund  Ass.  Soc.,  19  How.  515). 

6.  In  order  to  lunit  the  right  of  appeal,  a  service  of  a  written  notice  on  the 
party  is  necessary,  even  where  the  appeal  is  from  a  Judgment  or  order  en- 
terea  by  the  appellant  himself  (Batmn  v.  Pine,  4  Abb.  809,— general  term, 
second  district).  Thus,  where  the  cause  was  referred,  and  a  report  made  in 
fiEivor  of  the  plaintiff,  for  a  sum  smaller  than  that  claimed,  on  July  19,  1856, 
the  plaintiff  entered  Judgment  for  the  amount  found  due  him.  On  the  19th  of 
November  following,  the  plaintiff  served  notice  of  appeal.  On  motion  to  dis- 
miss said  appeal,  on  the  ground,  amongst  others,  that  it  was  to  late,— it  not 
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appearinff  that  the  defendant  had  eyer  served  the  plaintiff  with  writteiifnbtice 
of  theiooj^ent,  the  motion  was  denied.  And  in  Staring  v.  Jones  (13  How. 
428),  WeHs,  J.,  says,  '*  There  has  been  no  toriUen  notice  of  the  Judgment  (which 
in  &aX  case  was  for  the  plaintiff)  served  upon  the  defendants  or  their  attor- 
neys. Nothingshort  of  tliis  will  limit  the  time  in  which  to  appeal.  Act- 
ual knowledge  of  the  entry  of  the  judgment  by  the  defendants  or  their  attor- 
neys will  not  supersede  the  written  notice." 

/.  When  an  order  obtained  by  a  party  is  settled  «b  parts^  entered,  and  a 
copy  of  it  served,  and  the  Judge  who  made  it  on  a  re-settlement,  which  he 
directs,  modifies  it  b^  altering  the  terms  of  the  original  draft  order,  the  party 
obtiUning  the  order,  if  he  would  limit  the  time  in  which  to  appeal  from  it, 
must  cause  it  to  be  entered  as  it  is  finally  settled,  and  serve  a  copy  of  It  From 
the  time  it  is  resettled,  and  as  resettled,  it  is  the  only  order  there  is  in  relation  to 
the  matter  covered  by  it  (Bmman  y.  Sari^  8  Doer,  001)^ 

See  note  to  section  881* 
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Ghapixr  n. 
AppedU  to  the^Oourt  of  Appeals. 

Baomnr  888.    Appeal,  in  what  caseSb    Jodgment  on  Terdict,  nimeei  to  the 

opinion  of  the  court. 
884    On  appeal,  security  must  be  gtren  or  depodt  made,  nnlen 
waived. 

885.  On  judgment  for  mone]r ;  aecarity  to  stay  execution.    New 

undertaking  on  Bureties  in  the  first  becoming  insolrent. 
Deposit  in  lieu  of  undertaking. 

886.  If  judgment  be  to  deliver  document  or  personal  property,  it 

must  be  deposited  or  security  be  given. 

887.  If  judgment  be  to  execute  conveyance,  it  must  be  executed 

and  deposited. 

888.  Security  where  judgment  is  to  deliver  real  property  or  for  a 

sale  of  mortgaged  premises. 

889.  Btay  of  proceedings  upon  security  being  given. 

840.  Undertakings  may  be  in  one  instrument  or  several. 

841.  Security  to  be  approved  and  sureties  to  justify. 

843.    Perishable  property  may  be  sold,  notwithstanding  appeal 
848.    Undertaking  must  be  filed. 

§  833.  [282.]  (Am'd  1857.)  Eadsting  suits.  Appeal^  in 
what  eases.  Judgment  on  verdict  subject  to  the  opinion  of  the 
oowrt. 

(1.)  An  appeal  maj  be  taken  to  the  conrt  of  appeals,  in  the 
cases  mentioned  in  section  eleven. 

(2.)  When  any  of  tlie  courts  mentioned  therein  shall,  at 
general  term,  render  judgment  upon  a  verdict  taken  subject 
to  the  opinion  of  the  court,  the  questions  or  conclusions  of  law, 
together  with  a  concise  statement  of  the  facts  upon  which  they 
arose,  shall  be  prepared  by  and  unaer  the  direction  of  the  court, 
and  shall  be  filed  with  the  judgment-roll,  and  be  deemed  a 
part  thereof,  for  the  purposes  of  a  review  in  the  court  of  appeals. 

The  provisions  of  the  last  preceding  [this]  section  shall  apply 
to  any  judgment  therein  mentioned  that  has  been  heretofore  ren- 
dered, and  upon  which  an  appeal  has  been  brought,  and  is  now 
pending,  or  upon  which  an  appeal  shall  hereafter  be  bronght. 
When  the  return  has  already  been  filed  with  the  clerk  of  the 
court  of  appeals,  such  statement  shall  be  filed  witli  him,  and  be 
deemed  a  part  of  such  return. 
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a.  fhe  amendment  of  1857  was  the  addition  of  the  second  subdivision.  It 
applies  only  to  new  trials  ordered  and  Judgments  rendered  after  the  amend- 
ment took  effect  (Ely  v.  HoUan,  15  N.  T.  596X  The  only  facts  of  which  the 
general  term  is  authorized  to  make  a  statement  under  this  section  are  those 
uncontroverted  or  conceded  on  the  trial  (Furchaw  v.  Mattiaim^  15  Abb.  402). 
The  general  term  has  no  right  of  itself  to  deduce  fiicts  fh>m  evidence  in  order 
to  found  a  judgment  The  amendment  in  1857,  to  this  section,  has  not  varied 
this  rule,  or  established  another  in  relation  to  proceedings  that  maj  be  had 
at  the  trial,  or  in  relation  to  the  powers  and  duties  of  the  court  at  general 
term  (Brower  v.  Oner,  2  Bosw.  865). 

b.  Where  the  court  at  general  term  establish  findings  of  fact  different  from 
the  facts  found  by  the  court  at  special  term,  or  by  the  referee,  such  finding  o( 
facts  at  ^neral  term  should  be  made  part  of  the  record  on  appeal  to  the  court 
of  appeals  {Smith  v.  €hunt,  17  How.  881).  Where  such  a  case  is  sent  back  by 
the  court  of  appeals  for  re-settiement,  the  general  term  cannot  send  the  case 
to  the  special  term  or  referee,  for  a  restatement  of  the  factSb  The  court  of 
appeals  should  be  fUmished  with  the  same  facts  as  those  on  which  Uie  court 
at  general  term  based  its  judgment  (Id.)  Where,  in  such  a  case,  the  facts  as 
found  by  the  general  term,  have  not  been  stated  in  the  record,  pursuant  to 
rule  88,  the  general  term  may  allow  a  re-settlement  on  terms,   (id) 

e.  "Wliat  decisions  the  oouft  of  appeals  may  revieinr. — The  court  haa 
authority  to  review  only  actual  detemUfuUions,  that  is,  questions  upon  which 
the  inferior  court  has  aetuaUy  passed  {Baynor  v.  Clark,  8  Code  Rep.  280 ;  7 
Barb.  581),  and  only  determinations  made  after  the  code  took  effect  {Biee  y. 
Fufyd,  1  Code  Hep.  112 ;  8  How.  886). 

d.  In  Oridley  v.  Daggett  (1  Code  Hep.  N.  8. 886 ;  6  How.  280),  a  decision  was 
made  at  special  term,  and  appealed  to  the  general  term.  At  the  general  term 
no  hearing  of  the  appeal  took  place,  but  a  Judgment  was  entered  under  a 
stipulation,  and  with  a  view  to  an  appeal  to  the  court  of  appeals^  An  appeal 
was  had ;  and  although  both  parties  asked  to  have  it  heard  upon  the  merits^ 
it  was  held  that  the  court  had  no  discretion,  and  the  appeal  was  dismissed  for 
want  of  such  an  actual  determination  as  the  code  reqmres.  8o  too  there  can- 
not be  an  appeal  to  the  court  of  appeals  ttom  a  Judgment  by  default  at 
the  general  term  (StroTig  v.  Hardenburgh,  25  How.  488). 

e.  The  **  special  proceeding  ^^  mentioned  in  subdivision  8  of  section  11,  are 
not  the  "provisional  remedies**  provided  for  by  §§  178  to  244  (Oenin  v.  Jbmp- 
Jdns,  1  Code  Rep.  N.  S.  415> 

/.  The  words  "  brought  there  from  another  court"  include  suits  pending  in 
the  late  court  of  chancery  on  the  first  Monday  of  July,  1847,  and  transferred 
to » the  supreme  court  by  force  of  the  constitution  (Art.  xiv.  §  5),  and  Judiciary- 
act  (Laws  of  1847,  p.  822,  §12),  where  the  decree  was  made  after  the  code  took 
effect  {Farm.  Loan  and  Trust  Co,  v.  Carroll,  4  How.  211-  2  Code  R  138; 
2  Coms.  566). 

g.  The  judjnnent,  to  be  reviewable,  must  be  a  final  judgment  {Biddock  v. 
Springfidd  Fire  Ins,  Co,  2  Eeman,  601).  Accordingly  where  the  plaintiff  de- 
murred to  portions  of  the  defendant's  answer,  and  Judgment  was  rendered 
thereon  against  the  defendant,  in  the  court  below,  leaving  issues  of  fact  in  the 
cause  undecided,  held,  that  the  Judgment  on  the  demurrer  was  not  reviewable 
in  the  court  of  appeals  until  the  issues  of  &ct  were  disposed  of  and  final  judg- 
ment given  in  the  action  (Td, ;  and  see  The  Beople  v.  Hatos,  84  Barb«  69 ;  Ford 
y.  David,  8  Abb.  886 ;  Harris  v.  Clark,  4  How.  78).  ^\ 

h.  When  an  action  is  tried  before  the  court  without  a  jury,  and  a  decision 
is  made  disposing  of  the  case,  except  .that  a  referee  is  directed  to  take  an 
account  and  an  order  is  entered  in  conformity  to  the  decision,  an  appeal  Trom 
such  order  to  review  decisions  made  at  the  trial  will  be  dismissed ;  they  can 
only  be  reviewed  on  an  appeal  flrom  the  judgment,  which  appeal  cannot  be 
brought  until  the  account  has  been  taken,  and  all  questions  arising  upon  it 
have  been  disposed  of  at  special  term.  Until  then,  the  order  entered  on 
the  final  decision  made  after  the  trial,  does  not  mean  a  judgment,  witliin  the 
racaning  of  that  word  as  defined  by  the  code  {Laiwvence  v.  F^rmertf  Loan  and 
Trust  Co,  15  How.  57 ;  see  Tompkins  v.  IJyatt,  10  N.Y.  584). 
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0.  Where  there  has  been  a  reference  under  sobd.  8  of  Modon  d71»  ereiy 
qaeetion  depending  not  on  the  fecto  found,  bat  on  error  In  the  proceedings 
on  the  trial  or  in  the  determination  of  Uie  acta,  mnat  be  ndaed  by  exception. 
There  can  be  no  review  in  the  court  of  appeals  of  the  correctncBS  of  the  de- 
termination of  the  facts  (ManhaU  r.  dmitk,  20  N.  T.  261). 

b.  The  proTisions  of  the  code  In  relation  to  appeals  to  the  court  of  appeals, 
apply  to  all  Judgments  in  proceedings  upon  mandamus  rendered  after  April 
8, 1^9  (Laws  1^9,  ch.  174,  %  8).  Such  Judgments  rendered  prior  to  that  day 
are  to  be  reviewed  by  writ  of  error  (Bedfa^r  v.  TA«  iV^,  18  N.  Y.  487 ;  and 
as  to  such  judgment,  see  Laws  1859,  ol  174). 

e.  The  court  of  appeals  has  power,  and  it  is  its  duty  to  hear  and  detennine 
all  cases  which  were  pending  in  said  court  on  8th  April,  1859,  upon  writs  of 
error  theretofore  brought  to  review  the  determination  of  the  supreme  court, 
in  awarding  or  refVuinf  to  award  a  peremptory  mandamus,  in  the  same  man- 
ner as  if  such  cases  had  been  brought  into  said  court  of  appeals  by  appeal 
under  the  code  (Laws  1869,  ch.  174,  %  1 ;  and  see  Ibrtber,  id.  §  2). 

d  Upon  a  trial  by  Jury,  the  plaintiff  had  a  verdict,  and  In  the  entry  thereof 
Judgment  for  him  was  ordered.  The  defendant  moved  for  a  new  trial  upon  a 
case  and  exceptions  at  special  term,  and  his  motion  was  granted.  The  plain- 
tiff appealed  from  this  order,  and  it  was  reversed  at  ffeneral  term,  the  order 
thereupon  entered  again  ordering  Judgment  After  uiis  the  plaintiff  applied 
at  special  term  for  an  allowance,  which  was  granted.  This  allowance  was 
affirmed  on  appeal  at  general  term.  An  order  was  entered  containing  an 
order  for  judgment  on  the  verdict,  with  interest  and  costs,  stating  the 
amount  Jbut  not  stating  whether  such  order  was  made  at  general  or  special 
term.  The  defendant  appealed  to  the  court  of  appeals  fh>m  the  judgment, 
and  from  the  order  at  general  term,  affirming  the  order  for  an  allowance :  held, 
on  motion  to  dismiss  the  appeal,  that  the  appeal  was  well  brought,  there 
having  been  an  actual  determination  at  the  general  term  in  a  iudgment  of  all 
the  questions  capable  of  litigation,  and  that  a  previous  appeal  to  the  general 
term,  ttom  the  judgment  rendered  at  special  term,  was  unnecessary  (vaok  y. 
JT.  r.  Fhaiing  Dry  Dock  Co,  18  N.  Y.  229). 

«.  The  holder  of  a  fUnd  bemg  sued  by  two  parties  having  conflicting  claima 
thereto,  brought  the  same  into  court  and  was  dischar^d  from  litigation, 
under  section  122  of  the  code.  There  was  no  formal  substitution  of  dther 
claimant,  as  defendant,  but  a  reference  was  ordered  to  ascertain  the  facts,  and 
upon  the  coming  in  of  the  report,  the  flmd  was  awarded ;  held,  a  final  deter- 
mination, equivalent  to  a  Juagment,  f^om  which  an  appeal  might  be  taken  to 
the  court  of  appeals  (Kirby  Y.Titzpatriek,  18  N.  Y.  484).  The  report  in  such 
case  having  the  effect  of  a  special  verdict,  the  question  which  party  is  entitIM 
to  judgment  is  reviewable,  on  appeal,  altnough  no  exception  has  been  taken. 
(Id.) 

/.  Where  the  case,  on  the  appeal,  fails  to  show  the  court  In  which  judg- 
ment was  rendered,  or  to  show  su<ui  a  judgment  as  is  set  forth  in  the  notice 
of  appeal,  the  appeal  vdl  be  dismissed.  U  is  not  enough  that  the  case  states 
facts  which  make  it  probable,  merely  that  an  appealable  Judgment  has  been 
rendered  [Ldhent  v.  Fidden^  16  Abb.  177).  If  the  court  can  see  that  the  defect 
arises  from  a  mere  clerical  error  or  omission  it  may  allow  an  amendment.  (Id,) 
And  where  the  record  shows  an  actual  determination  made  at  general  term, 
although  it  does  not  affirmatively  appear  that  the  case  was  brought  there  by 
appeal^  the  court  of  appeals  willpresume  that  the  case  was  regularly  at  gen- 
eral term  by  appeal  (aeeeher  v.  Oonradty  11  How.  181). 

g.  Order  granting  a  new  trial — ^An  appeal  to  the  court  of  appeals,  fhnn 
an  order  granting  a  new  trial,  lies  only  when  the  party  obtaining  the  verdict 
is  content,  if  he  cannot  sustain  It^to  fail  wholly  in  his  action  or  defense  (Lan- 
fnan  v.  LetoisUm  R  R  Go.lS  N.  Y.  498).  Where  the  order  is  for  a  new  trial, 
unless  the  plaintiff  will  remit  a  part  of  his  verdict,  he  cannot  appeal  and  re- 
tain the  benefit  of  the  alternative  iudsment  for  a  reduced  amount.  Accord- 
ingly, where,  in  such  a  case,  the  plamtiff  stipulated  that  in  case  the  order  for  a 
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new- trial  Bhoold  be  affirmed,  the  Judgment  should  be  reduced  as  proposed  by 
tne  court  below,  his  appeal  was  diamisaed.    (id) 

a.  ACn  appeal  to  the  court  of  appeals  from  an  order  of  the  court  below,  grant- 
ing a  new  trial,  does  not  bring  up  for  review  questions  of  fhct  If  no  error  of 
ktw  is  found  in  the  decision,  it  will  be  affirmed  and  fln^  Judgment  giyen 
against  the  appellant  accordingto  the  stipulation  required  to  accompany  the 
notice  of  appeal  in  such  cases  C^iffft  t.  Tlwm/pwrC%  ShMcuUm^  19  N.  Y.  207). 

h.  An  appeal  to  the  court  of  appeals  iVom  an  order  denying  a  new  trial  does 
not  per  se  preclude  the  opposite  party  from  proceeding  to  enter  judgment 
But  the  entry  of  ludgment  in  such  a  case  does  not  affect  the  appeal  from  the 
order  {Valton  v.  mU.  Loan  Fund  Life  Ass.  8oc.^  19  How.  516 ;  McMahon  v. 
AUen,  22  How.  198).  The  court  below  may  entertain  a  motion  to  stay  pro- 
ceeding to  Judgment  or  proceedings  on  the  Judgment.  {Id,) 

e.  Where  after  a  trial  by  Juiy  a  new  trial  is  ordered  by  the  court  below,  the 
court  of  appeals  will  affirm  the  order  if  it  can  be  maintained  upon  any  view 
of  the  evidence  (Sanfard  t.  Eigliih  At,  iJL  iS.,  23  N.  Y.  848) ;  for  upon  an  appeal 
from  an  order  Anting  a  new  trial  the  Judgment  cannot  be  reversed  unless 
*  the  case  made  negatives  any  inference  that  Uie  court  below  may  have  granted 
the  new  trial  because  it  came  to  a  different  conclusion  upon  the  facts  from 
that  found  on  the  original  trial  {MHOer  v.  Schupler,  20  N.  Y.  622).  The  party 
defeated  must  ib^  down  to  a  new  trial,  unless  he  can  show  by  a  statement  of 
the  &cts  considered  as  established  at  the  general  term  that  the  Judgment  was 
founded  upon  an  erroneous  conclusion  of  kiw.    {Id) 

d  Action  commenced  In  a  juatioe'a  court — ^There  cannot  be  an  appeal  to 
the  court  of  appeals  from  a  Judgment  of  the  New  York  common  pleas  in  an 
action  removea  into  it  from  a  district  court  without  an  order  allowing  such 
appeal  {Smith  v.  White,  23  N.  Y.  672). 

i  e.  Where  the  record  does  not  show  that  the  action  was  originally  com 
menced  in  a  Justice's  court,  that  fact  may  be  shown  by  affidavit,  on  a  motion 
to  dismiss  the  appefd  {PugOey  v.  KisseUmrgh,  10  N.  Y.  420). 

/.  Irregular  judgment— That  the  Judgment  which  should  have  been  in  the 
alternative  for  the  return  of  the  property  or  for  its  value,  is  for  the  value  ab 
Bolutely,  and  does  not  conform  to  the  report  of  the  referee,  is  an  irregularity 
to  be  corrected  by  the  court  below,  and  is  not  reviewable  on  appeal  {Inffersoll 
▼.  Bastwiek,  22  K.  Y.  426 ;  and  see  ante,  p.  037,  h\ 

g.  No  appeal  lies  to  the  court  of  appeals  in  the  following  oaaea. — ^Where 
there  was  a  verdict  and  judgment  without  any  exceptions  or  proceedines  in- 
termediate the  vercUct  and  filing  the  judgment  record,  and  an  appeal  was 
brought  upon  the  judgment.  The  suit  was  commenced  prior  to  1st  Julyi 
1848 ;  but  the  verdict  and  judgment  were  obtained  after  that  time  {Lake  v. 
Oibsan,  8  How.  420). 

h.  Upon  a  mere  question  of  costs  {Sherman  v.  Daggett,  8  How.  426 ;  Ootlumb 
T.  Head,  24  K.  Y.  617).  But  an  order  otherwise  appealable  is  not  the  less  so 
because  it  affects  only  costs  {McGregor  v.  Vcmutock,  19  K.  Y.  681). 

i.  From  an  order  of  the  supreme  court  at  general  term,  conflrminff  the  re- 
port of  commissioners  for  opening  streets  in  Uie  city  of  New  York  (&  Canal 
iireet,  2  Eeman,  406). 

j.  From  an  order  requiring  a  receiver  of  an  insolvent  corporation  to  give 
security  for  costs  {Briggs  v.  Vandenburgh,  22  K.  Y.  467). 

h  From  a  decision  on  a  motion  to  set  aside  a  judgment  or  decree,  either  for 
irregularity  or  as  a  matter  of  favor  {J^ierman  y.lW,  8  How.  426;  2  Coma. 
186 ;  Dufuop  v.  Edwards,  8  Coma.  841 ;  Humphrey  v.  Chamberlain,  1  £em. 
274).  An  order  of  the  supreme  court,  made  at  general  term,  setting  aside  a 
judgment  and  execution  thereon  for  irregularity,  but  giving  no  direction  in 
respect  to  the  previous  proceedings  in  the  action,  does  not  determine  the  act- 
ion nor  prevent  a  judgment  from  which  an  appeal  may  be  taken,  although  the 
irregularity  alleged  bv  the  defendant  consisted  in  the  service  of  the  summons 
in  pursuance  of  a  chamber  order,  so  that  if  he  was  right  no  action  was  ever 
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commenced.  The  diAmber  order,  not  haTing  been  set  aaide,  the  action  was 
to  be  oonadered  well  commenced  and  still  pending  (Janei  t.  2>0r&y,  16  K.  T. 
242). 

a.  From  the  deciidon  of  the  snpreme  court  on  a  case,  there  mnst  be  excep- 
tions or  special  verdict  6o  held,  where  there  was  a  trial  in  an  action  of 
^ectment,  and  a  yerdlct  taken  subject  to  the  opinion  of  the  supreme  court 
upon  a  case  to  be  madc^which  was  made,  and.  the  general  term  gave  judg- 
ment for  the  defendant  on  the  case ;  which  order  was  appealed  to  the  court  of 
appeals  ( Wright  y.  DaugUu,  8  How.  418). 

b.  From  a  judgment  except  upon  exceptions  or  special  verdict,  presenting 
questions  of  law.  So  held,  where  there  was  a  trial  before  a  Judge,  without  a 
Jury,  and  a  earn  made,  upon  which  the  general  term  denied  a  new  trial,  which 
was  incorporated  in  the  record,  and  appealed  to  the  court  of  appeals  {LMng- 
Hon  V.  RadcUff,  8  How.  417 ;  and  see  arUs,  487,  e). 

e.  From  an  order  of  the  supreme  court  at  a  general  term,  denying  a  rehear- 
ing of  an  order  made  at  a  special  term,  where  the  order  made  at  special  term 
is  suth  as  would  not  be  reviewed  by  this  court  on  appeal,  if  confirmed  by  the 
general  term  (Afarvin  v.  Seymour,  1  Code  Rep.  Ill ;  8  How.  840 : 1  Corns.  585). . 
Thus,  where  a  motion  was  made  at  a  special  term  for  an  order  to  compel  one 
of  the  complainants  to  appear  and  submit  to  an  examination  before  a  master 
to  whom  the  cause  had  been  referred,  and  was  denied,  and  an  appeal  then 
taken  to  the  general  term,  where  a  rehearing  was  denied,  held,  not  an  appeal- 
able order  to  the  court  of  appeals,  even  if  the  general  term  had  confirmed  the 
order,    (lb.) 

d  From  an  order  on  a  rehearing  at  a  general  term  of  the  supreme  court 
vacating  an  order  of  reference  to  ascertain  the  amount  of  damages  occasioned 
by  a  temporary  injunction  (Anon.  4  How.  80). 

e.  From  an  order  setting  aside  a  decree  of  divorce  taken  as  confessed,  and 
allowing  alimony  (CarpetUer  v.  Carpenter,  2  Code  Rep.  88 ;  4  How.  189). 

/.  From  a  decision  on  a  motion  to  dissolve  a  temporaiy  ii\] unction  (Vand^' 
footer  V.  KeUey,  2  Code  Rep.  8 ;  8  How.  888). 

g.  From  the  verdict  of  a  Jury  upon  a  question  of  &ct  upon  the  trial  of  which 
there  is  a  question  as  to  the  credibiUty  of  a  witness  by  which  it  is  sought  to 
be  proved  (iS^  V.  i^^  4  How.  27;  1  Coma  608). 

A.  From  an  order  setting  aside  an  answer  as  Mvolous,  and  that  the  plaintiff 
have  judgment  as  for  want  of  an  answer,  and  a  fiirther  order  that  the  defend- 
ant submit  to  an  examination  on  oath  concerning  his  property,  and  the  judg- 
ment to  be  given  on  the  complaint  It  is  not  the  final  Judgment  in  the  action 
{Dunham  v.  NiehoHaim,  2  Code  Rep.  70 ;  4  How.  140). 

i.  On  reversal  by  supreme  court  of  Judgment  of  common  pleas  on  bill  of 
exceptions  contained  in  the  record  as  an  appeal  under  act  of  I>ecember,  1847. 
{Fargo  v.  Brown,  8  How.  294 ;  1  Coma  429). 

/  From  an  order  of  the  supreme  court  at  general  term,  reversing  a  Judff^ 
ment  obtained  at  the  circuit,  and  ordering  a  new  trial  (DiMnoy,  Northern  KB, 
Co.,  8  Code  Rep.  72;  4  How.  864 ;  8  Coma  545). 

k.  From  an  order  awarding  or  refiising  an  issue  to  be  tried  at  law,  and  the 
granting  or  revising  a  new  trial  (Laneing  v.  MueeeU,  4  How.  218). 

L  From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  an 
account  between  the  parties,  and  for  other  purposes  and  reserves  further  di- 
rections until  the  cominff  in  and  confirmation  of  the  report,  and  then.  ^  that 
such  farther  order  and  decree  may  be  made  thereon  as  shall  be  just'*  It  is 
not  tLjinal  decree  {Cruger  v.  Douglae,  2  Code  Rep.  129 ;  4  How.  215 ;  Harrk  v. 
Clark,  2  Code  Rep.  47 ;  4  How.  78 ;  WeUU  v.  Oibeon,  MS.  October,  1852). 

m.  From  an  order  made  at  the  eeneral  term  of  the  supreme  court  confirm- 
ing an  order  vacating  a  master^  or  receiver's  sale.  It  was  a  matter  in  the 
discretion  of  the  court  ( Wakoman  v.  Price,  8  Code  Rep.  186 ;  2  Coms.  884). 

n.  From  an  order  made  at  the  general  term  of  the  supreme  court  confirming 
an  order  which  denied  a  motion  to  set  aside  a  Judgment  entered  on  a  warrant 
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of  attorney,  before  the  code  went  into  effect  {DutUcp  y.  Edtoards,  8  Code  Rep. 
197 ;  8  Corns.  341). 

a.  From  a  decision  at  the  circnit  on  a  case.  So  held  where  a  case  was  in- 
serted in  the  Judgment  record,  and  was  there  called  a  bill  of  exceptions,  bnt 
had  not  in  fact  been  turned  into  a  bill  of  exceptions  (King  y.  Dennis,  8  How. 
419 ;  2  Coms.  189). 

b.  From  an  order  of  the  supreme  court  at  general  term  denying  a  motion 
for  a  stay  of  proceedings  on  a  Judgment,  and  for  liberty  to  moye  to  set  aside  a 
report  of  referee  without  an  appeal,  or  for  an  order  extending  the  time  to 
appeal  (Enos  y.  ThonuUy  6  How.  859). 

e.  Where  an  action  was  commenced  in  a  justice's  court,  and  the  proceedings 
discontinued  by  reason  of  title  coming  in  question,  and  an  action  for  the  same 
cause  was  commenced  in  the  old  court  of  common  plead,  and  by  operation  of 
law  was  transferred  to  the  supreme  court, — the  appeal  from  the  judgment  of 
the  supreme  court  in  such  action  was  dismissed,  on  the  ground  that  it  was  an 
action  originally  commenced  in  a  justice's  court  (see  Brown  y.  Brown,  6  How. 
820 ;  2  Seld.  106 ;  Pugdey  y.  KesseSmrg,  10  N.  Y.  420.    See  now,  §  11). 

d.  A  refusal  of  a  referee  to  adjourn  the  hearing  before  him,  where  it  is  a 
matter  resting  in  his  discretion,  will  not  be  reyiewed  on  appeal  (Carpenter  y. 
Eaynes,  1  Code  Rep.  K  S.  414). 

e.  The  finding  of  a  referee  on  the  questions,  whether  the  plaintiff  had  per- 
formed his  contract,  and  whether  performance  had  been  waiyed,  will  not  be 
reyiewed  by  the  court  of  appeals  on  appeal  from  the  judgment  of  the  supreme 
court,  affirming  the  report  of  the  referee ;  because  they  are  questions  of  fact 
only  (Newton  y.  Harrie,  1  Code  Rep.  N.  S.  414 ;  and  see  Easterly  y.  OoU,  8  Coma. 
602;  Davie  y.  AUen,  ib.  168 ;  Bor^  y.  Speknan,  4  Coms.  280). 

/.  The  proyision  allowing  an  appeal  from  a  '*  final  order  affecting  a  substan- 
tial right,  made  in  a  special  proceeding,  or  upon  a  summary  application  in  an 
action  after  judgment,  does  not  include  an  order  granting  or  refhsing  a  proyis- 
ional  remedy,  nor  an  order  yacating  or  refiising  to  yacate  8uch  provisional 
remedy;  because  such  proyisional  remedies  are  not  contemplated  by  the 
words  "  special  proceedings,"  in  subdiyision  8  of  section  11  (Qemn  y.  Tonwkins, 
1  Code  Rep.  N.  S.  415). 

g.  An  appeal  from  a  judgment  on  a  report  of  referees,  was  dismissed  on  mo- 
tion, the  record  not  stating  the  facts  as  found  by  the  court  below,  and  there 
being  no  bill  of  ex^ptions,  but  simply  a  case  setting  forth  all  the  eyidence 
giyen  on  the  trial  (Uolie  y.  Brown,  1  Code  Rep.  N.  S.  416). 

A.  From  a  judgment  of  the  supreme  court  affirming  an  order  of  a  surrogate 
denying  a  motion  for  leaye  to  discontinue  proceedings  of  accounting  in  the 
matter  of  a  guardian,  and  directing  that  the  prooft  be  closed  (Tcmpkine  y.  BouHee^ 
7  How.  194). 

i  A  motion  to  open  biddings  on  a  judicial  sale  is  addressed  to  the  discretion 
of  the  court  yelow,  and  a  decision  on  such  motion  cannot  be  appealed  to  the 
court  of  appeals  {Lord  y.  Peieter,  Court  of  appeials,  Oct  1852, 5  Mon.  L.  R  N.  8. 
809 ;  RaOeitm  y.  Wakeman,  8  How.  457). 

j.  From  the  decision  of  the  supreme  court,  on  an  appeal  from  the  county 
court,  as  to  locating  a  toll-gate  {McAUister  v.  Albion  Plank  Rood  Co,  10  K  x. 
858 ;  7  How.  801).  • 

k  Where  a  motion  before  a  surrogate  for  leaye  to  dismiss  an  appucation  was 
denied  there,  the  decision  of  the  supreme  court  affirming  that  order  is  not 
appealable  to  the  court  of  appeals;  because  it  is  not  a  final  determination 
(KmpUns  y.  SauMee,  7  How.  194). 

I,  From  the  decision  of  the  court  below,  awarding  costs  against  executors, 
and  also  makihg  an  extra  allowance  for  costs ;  because  it  is  a  matter  in  the 
discretion  of  the  court  (Fori  y.  Ooodir^s  Exeeuiore,  court  of  appeals,  Oct  1852, 
5  Hon.  L.  R  N.  S.  899). 

m.  From  an  order  denying  a  rehearing  of  an  interlocutory  decree  (King  y. 
Merchants  Exchange  Co.  1  belden,  547). 
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a.  From  an  order  denying  leave  to  file  exceptlona  to  a  report  of  a  referee 
after  the  usual  Ume  for  doing  so  has  expired.    (Jd). 

b.  Where  no  exceptions  to  any  ruling  of  the  court  were  taken  on  the  trial 
below,  there  is  no  question  of  law  to  be  considered  in  the  court  of  appeals,  and 
Uierefore  the  case  cannot  be  reviewed  in  the  court  of  appeals  {Rich  y.  KirrAerly^ 
Court  of  appeals,  Oct  1853, 5  Hon.  L.  R  N.  8.  400 ;  and  see  ante,  page  487,  e), 

e.  Where  no  question  of  law  is  raised  by  the  return,  and  questions  of  fact 
alone  are  presented  for  the  con^deration  of  the  court,  the  judgment  below  will 
be  affirmed  (KendaU  y.  Barris,  Court  of  appeals,  Oct  1852, 5  Mon.  L.  R  N.  S. 
400). 

d  Where  the  exception  in  the  case  is  to  the  whole  of  the  Judge's  charge,  and 
where  some  parts  or  the  charge  are  correct,  the  exception  cannot  avail  the 
party  taking  it  So,  too,  as  to  the  refiisal  to  cham,  where  the  exception  is  to 
the  whole  refbsal,  and  where  some  part  of  the  rerosal  is  right  the  exception 
must  fiiil  (Datwiport  v.  Offwrt^  Court  of  appeals,  Oct  1862, 5  Mon.  L.  R  K.  S. 
899). 

e.  It  appearing  by  the  return  to  the  appeal,  that  no  question  of  law  was 
ndsed  in  the  court  below,  and  no  exception  taken  to  any  ruling  or  decision  of 
the  Judge  or  court  on  the  trial,  and  it  not  appearing,  therefore,  from  the  record 
whether  the  question  discussed  on  the  argument  had  been  actually  raised  and 
finally  determined  in  the  court  below,  the  court  of  appeals  would  not  enter- 
tain such  question  (Barto  v.  Himrod^  Court  of  appeals,  Oct.,  1852, 5  Mon.  L.  R 
N.  a  400.   See  4  Selden,  488). 

f.  In  all  cases  of  an  appeal  fh>m  a  decision  on  a  motion  to  set  aside  a  report 
oi  referees,  there  must  be  a  statement  of  &ct8  prepared  and  incorporated  into 
the  record  by  the  court  below,  showing  to  the  court  of  appeals  how  the  facts 
were  found  and  understood  in  that  court  And  in  a  case  where  the  record 
contained  merely  a  special  report  of  the  referee,  showing  what  evidence  was 
given  before  him,  the  appeal  was  dismissed  for  the  reason  that  no  statement 
of  facts  was  prepared  and  incorporated  in  the  record,  showing  how  the  facts 
were  found  and  understood  in  the  court  below  (Qeer  v.  Weimore^  Court  of 
appeals,  Oct,  1852,  5  Mon.  L.  R  N.  &  400;   Sturge$   v.  Merry,  8  How. 

g.  No  appeal  lies  flrom  an  order  in  proceedings  for  partition  declaring  the 
rights  of  the  parties,  and  appointing  commissioners  to  make  partition ;  because 
it  IS  not  a  final  order  {BeAe  y.  Qriffing,  2  Selden,  485). 

A.  An  order  denjring  a  motion  to  stay  the  trial  of  a  cause  until  the  decision 
of  another  cause,  is  not  an  order  involving  the  merits,  or  necessarify  aJffecting 
the  Judgment,  and  is  not  subject  to  review  by  the  court  of  appeals  on  an 
appeal  from  the  final  Judgment  in  the  cause  {Jamet  v.  Chalmer%,  2  oelden.  209 : 
1  Code  Rep.  N.  S.  418). 

i  If  the  court  of  appeals  has  the  power  to  review  a  decision  of  the  supreme 
court,  denying  an  application  to  order  an  amended  answer  to  stand  as  part 
of  the  pleadings  in  the  cause,  it  can  only  be  exercised  after  i^  final  Judg- 
ment in  the  action,  (Sacketfs  Harbor  Bank  v.  BunM^  9  How.  95). 

J,  From  an  order  of  the  supreme  court,  made  at  a  general  term,  confirming 
the  report  of  commissioners  to  appraise  the  compensation  to  be  miade  for  lana 
proposed  to  be  taken  under  the  Qeneral  Railroad  Act,  and  refusing  to  direct  a 
new  appraisal  {fU  K  T,  Cent,  B.  R  Co.  v.  Mdrvin,  1  Eeman,  276). 

k,  Reading  the  sentence  (sub.  8  of  §  11)  in  connection  with  the  other  parts 
of  the  section,  it  is  evident  that  it  contemplates  a  proceeding  based  upon  the 
Judgment,  and  which  assumes  its  validity ;  and  this  is  the  construction  which 
nas  been  put  upon  it  by  the  court  of  appeals  iSherman  v.  FhU,  8  How.  425 ; 
JDunlop  V.  Bdtoardi,  8  Coms.  841 ;  see  16  iT.  Y.  296).  It  is  not  the  policy  of 
the  code  to  allow  a  review  in  the  court  of  appeals  of  interlocutory  orders  in 
an  action,  unless  they  are  such  as  put  an  end  to  the  suit,  and  prevent  the  ren- 
derine  of  a  Judgment  firom  whien  an  appeal  will  lie,  or  unless  there  is  an 
appesa  fh)m  the  Judgment  (Humphrey  v.  Unamberiain,  1  Keman,  275).  There- 
fore no  appeaJ  lies  fiom  an  order  at  special  term,  confirmed  at  general  term, 
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ordering  a  Jtidffinent  set  aside,  and  re-entered  to  give  a  party  an  opportunity 
to  app«d.  Sacn  an  order  can  only  be  reviewed,  if  at  all,  on  an  appeal  from 
the  Judgment    (lb.) 

a.  No  appeal  lies  from  an  order  of  the  supreme  court  removing  an  action 
commenced  therein  to  the  United  States  court,  on  the  ground  that  the  defend- 
ant is  a  citizen  of  another  State  {lUius  v.  JV.  ffavm  B,  B,  Oo,,  8  Keman,  007 ; 
Kanotue  v.  Martin,  6  How.  240). 

b.  No  review  can  be  had  in  the  court  of  appeals  of  the  determination  of  the 
supreme  court,  on  a  question  of  fact  in  an  equity  suit,  commenced  since  the 
cod%{New(on  y.  Bronton,  8  Keman,  587), 

c.  An  order  vacating  a  Judgment  in  an  action  to  recover  the  ponseasion  of 
land,  and  granting^  a  new  triid  pursuant  to  2  R  S.  809,  is  not  appealable  (JTisaiu 
V.  MiOard,  16  N.  T.  «19). 

d.  That  damages  were  assessed  against  the  defendant  in  the  court  below, 
without  any  proof  of  his  default  to  answer,  is  a  matter  of  practice,  not  review* 
able  (GaOin  v.  BiOingB,  16  N.  Y.  622). 

0.  An  order  at  general  term  striking  out  of  a  Judgment  the  costs  therein 
{Thompson  v.  BuSoek,  16  How.  218). 

/.  The  plaintiff  in  an  action  to  foreclose  a  mortgage,  obtained  an  order  for 
Judgment  at  special  term,  on  the  ground  of  the  fHvolousness  of  a  demurrer  to 
the  complaint  This  order  for  Judgment  was  affirmed  on  appeal  to  the  general 
term.  The  plaintiff  then  obtained  a  computation  of  the  amount  due,  and  a 
Judgment  at  special  term  of  foreclosure  and  sale.  From  this  Judgment  and 
the  order  at  general  term  affirming  the  order  for  Judgment,  the  defendant 
appealed  to  the  court  of  appeala  On  motion  to  dismiss,  it  was  held  that  no 
such  appeal  would  lie.  The  defendant,  after  the  final  Judgment  at  the  special 
term,  should  have  appealed  therefrom  to  the  general  term,  when,  in  case  of 
affirmance,  he  might  have  appealed  to  the  court  of  appeals  {HoUister  B'k  of 
Buffalo  V.  VaU,  15  N.  Y.  503). 

g.  Where  on  the  trial,  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  it  did  not  state  tacts  sufficient  to  constitute  a  cause  of  action, 
which  motion  was  denied  and  exception  taken,  and  the  complaint  was  defec- 
tive in  that  it  omitted  certain  facts  essentisd  to  a  cause  of  action,  but  which 
might  have  been  supplied  by  amendment,  yet  the  plaintiff  proved  such  omit- 
ted facts,  held  that  the  defect  in  the  complaint  furnished  no  sufficient  ground 
for  an  appeal  (Lountbury  v.  Purdy,  18  N.  Y.  615). 

h.  A  Judgment  for  the  sale  of  lands,  and  the  disposition  of  the  proceeds,  In 
accordance  with  the  report  to  be  made  upon  a  reference  therein  ordered,  to 
ascertain  the  shares  of  the  respective  parties,  is  not^n^,  so  as  to  be  the  sub- 

Sect  of  an  appeal  to  the  court  of  appeals,  though  no  provision  is  made  in  Uie 
udgment,  for  a  review  of  the  report,  or  for  suspending  tha  actual  payment  of 
the  moneys,  to  give  an  opportunity  for  appeal  (Tampkina  v.  i^M,  19  N.  Y. 
584). 

ft.  A  Judgment  is  not  final  so  long  as  there  may  be  flirther  litigation  under 
its  provisions ;  and  it  is  for  the  court  below  to  provide,  as  may  be  necessary  to 
secure  to  the  parties  the  practical  fruit  of  such  litigation.  {Id.) 

j.  An  order  of  the  supreme  court,  refusing  to  set  aside  an  execution  issued 
without  leave  after  five  3rears,  is  not  appealable  to  the  court  of  appeals  (Bank 
cf  Genesee  v.  Spencer,  18  N.  Y.  150). 

k.  The  defendant  in  a  Judgment  was  thereby  declared  to  hold  a  lease  for  the 
use  of  the  plaintiff,  and  was  required  to  assign,  upon  beingnndemnified  against 
its  personal  covenants,  and  being  reimburse  by  the  plamtiff  rent  and  taxes 
already  paid ;  after  proceeding  to  enforce  the  provisions  In  his  ihvor,  the  defen- 
dant appealed  flrom  the  residue  of  the  f  udgment,  held  that  all  the  provlrions 
being  connected  and  dependent,  the  right  of  appeal  was  waived  by  tiie  appel- 
lant enforcing  a  portion  of  the  Judgment,  and  his  appeal  was  dismissed  (Benf 
nett  V.  Van  ^fckel,  18  N.  Y.  481). 

1.  An  action  commenced  in  the  county  court,  or  sopreme  court,  under  sec- 
tions 55  and  56  of  the  code,  upon  the  discontinuance  of  an  action  in  a  Justioe^i 
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court,  involving  the  title  to  land,  is  "  an  action  originally  commenced  in  a  conrt 
of  a  Jnatice  of  the  peace  "  ((hok  y.  IfeUii,  18  N.  T.  126)* 

a.  The  allowance  or  refhsal  of  a  common-law  cerUorari  to  review  the  pro- 
ceedings of  commisaionera  of  aaseaaraent,  &c.,  being  matter  of  discretion  in  the 
supreme  conrt,  its  determination  to  quash  such  writ  will  not  be  reviewed  in  the 
court  of  appeals  (ThsP^opU  v.  SUUweU,  19  N.  T.  581>.  It  Mmw,  however,  that 
a  formal  judgment  of  the  supreme  court,  affirming  or  annulling  the  proceed- 
ings below,  would  be  appealable  to  the  court  of  appeals.  (Id.) 

b.  An  appeal  does  not  lie  from  a  Judgment  on  an  award :  it  must  be  reviewed 
by  a  writ  of  error  (laaaes  v.  Beth  Hamedrcuh  Society,  19  N.  Y.  584). 

c  No  appeal  lies  to  the  court  of  appeals  from  a  decision  at  general  term 
reversing  an  order  amending  a  Judgment  (N.  T.  lee  Co,  v.  If.  WetL  Im,  Oo,^ 
81  How.  296 ;  12  Abb.  414). 

d  An  appeal  Uea  to  the  ooort  of  appeals  in  tbe  following  oaaea — 

Where  the  supreme  court  on  appeal  reverses  the  Judgment  or  decree  of  a  sub- 
ordinate court,  although  fhrther  proceedings  were  directed  to  be  liad  in  the 
court  where  the  suit  or  proceeding  originated ;  and,  therefore,  where  a  surro- 
gate dismissed  a  proceeding  instituted  before  him  to  bring  executors  to 
account,  and  the  supreme  court,  on  appeal,  reversed  his  decree  with  costs,  and 
directed  him  to  proceed  with  the  account,  held,  that  an  appeal  would  lie  to 
the  court  of  appeals  {Meeeerve  v.  Sutton^  3  Code  Rep.  198;  8  Coms.  546). 

0.  From  a  decree  at  a  general  term  of  the  supreme  court,  reserving  no  ques- 
tions, and  nothing  to  be  done  but  to  compute  the  amount  due,  after  the  ref- 
eree's report  of  the  amout  due  had  been  confirmed  {SwaHhout  v.  CurtiB,  8  Code 
Hep.  215 ;  4  Coms.  415). 

/.  A  party  against  whom  a  judgment  has  been  rendered  in  the  court  below, 
is  not  prevented  from  appealing  to  the  court  of  appeals,  by  the  fiict  that  he 
has  paid  the  Judgment,  unless  such  payment  wasbv  wav  of  compromise  and 
agreement  to  settle  the  controversy  {WelU  v.  Dar^orth^  1  Code  Rep.  N.  8. 415). 

g.  An  appeal  lies  to  the  court  of  appeals  from  an  order  made  by  the  supreme 
court,  requiring  a  person  beneficially  interested  in  a  recovery  sought  to  be 
had  in  the  name  of  another,  to  pay  the  costs  of  the  defendant  in  the  action 
{OUeey.  Halbert,  2  Keman,  82). 

A.  An  application  by  petition  to  compel  a  specific  performance  by  infant 
heirs  of  a  contract  for  the  sale  of  land  made  by  the  ancestor,  is  a  special  pro- 
ceeding within  section  11  of  the  code,  and  an  appeal  lies  to  the  court  of 
appeals  from  a  final  order  at  general  term,  made  upon  such  application  (Eyatt 
T.  Seeley,  1  Reman,  52). 

i.  An  appeal  lies  from  an  order  made  after  Judgment  rendered  upon  the 
striking  out  an  answer  as  sham  where  such  order  vacates  the  Judgment  upon 
the  ground  that  after  striking  out  the  answer,  the  plaintiff's  cause  of  action 
had  ceased  to  exist  {Edsan  v.  DiOaye,  17  N.  Y.  158). 

j.  An  appeal  lies  to  the  court  of  appeals  from  a  Judgment  of  the  general 
term  rendered  upon  argument,  affirming  a  final  Judgment  of  any  kind,  if  the 
latter  is  an  actual  determination  and  not  merely  rendered  upon  default 
(Lahene  v.  Fidder^  15  Abb.'  177 ;  and  see  Beeeher  v.  vonradt^  11  How.  181),  and 
where  the  supreme  court  at  general  term,  on  the  request  of  a  party  moving 
for  a  new  trial,  the  other  party  not  appearing  to  oppose,  takes  the  papers  and 
examines  the  questions  involved,  its  Judgment  thereon  Is  an  actual  determina- 
tion from  whi(^  an  appeal  lies  (Seneca  mdiamy,  KtUqM^  19  N.  Y.  587). 

k.  Where  the  general  term  has  entertained  an  rppeal  from  and  reversed  an 
order  (not  properly  appealable)  the  court  of  appeals  will  review  the  order  ot 
the  general  lerm  (iV!  7!  lee  Co.  v.  JV.  Weet.  Ine.  Co.,  12  Abb.  414 ;  21  How.  296). 

1.  An  order  merely  directing  the  names  of  certain  parties  plaintiff  to  be 
stricken  out,  may  not  be  reviewable  in  the  court  of  appeals,  but  if  such  order 
goes  further  and  orders  the  parties  whose  names  are  so  stricken  out  to  be 
made  defendants  and  prescribes  what  amendments  shall  be  made  in  the  com- 
plaint it  is  appealable  (Lahsne  v.  Fielder,  15  Abb.  177). 


•^ 
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a.  An  order  of  the  supreme  court  dlsmiBeing  an  appesd  from  a  Judgment  at 
Bpedal  term,  on  the  groond  that  it  was  too  late,  is  appealable  (Bate$  y.  VoorMes^ 
20  r4.  X .  o«o). 

b,  Aji  appeal  lies  from  an  order  of  the  supreme  court  vacating  an  entry  of 
satisfaction,  and  restoring  the  Judgment  (MeOregor  y.  ComUoch^  19  N.  Y.  581) 
An  order  otherwise  appcSdable,  is  not  the  less  so  because  it  affects  only  costs 

c  An  appeal  lies  from  an  order  at  general  term  affirming  or  reversing  an 
order  at  special  term  upon  an  apportionment  of  the  debts  of  an  insolvent 
banlc  {Re  HoUist^  Rk.,  28  N.  Y.  508). 

d  Papers  on  the  appeal — Where  the  case  on  an  appeal  served  on  the 
respondent  is  imperfect,  his  remedy  is  by  motion  on  notice.  A  respondent  is 
at  liberty  to  move  ex  parte  to  dismiss  the  appeal  in  the  court  of  appeals  (Rule  VII.) 
only  where  there  is  a  total  fiUlure  to  serve  any  case  {JBowerB  v.  Taumadge^  24 
N.  y.  166). 

«L  A  case  or  exceptions  cannot  form  part  of  the  papers  on  an  appeal  unlesi 
filed  prior  to  entry  of  iudgment,  or  unless  an  order  be  obtained  authorizing  the* 
case  or  exceptions  to  oe  annexed  to  and  to  form  part  of  the  Judgment  loU 
(Andenon  v.  Dickie,  26  How.  199). 

f.  An  appeal-book  is  insufficient  if  it  does  not  contain  a  case  or  exceptionsr 
presenting  the  conclusions  of  fiict  and  of  law,  and  a  proper  statement  of  the 
questions  presented  and  exceptions  to  rulings.  Such  an  appeal-book,  although  ^ 
it  contains  the  pleadings,  the  referee^s  report,  the  Judgment  and  notice  of 
appeal,  presents  no  record  into  which  the  court  can  look  for  the  reasons  and 
grounds  of  the  Judgment,  or  to  find  errors,  if  any  there  were  at  the  trial ;  and 
when  those  parts  of  such  a  record  which  have  no  relation  to  the  trial,  present 
no  error,  the  court  will  affirm  the  judgment,  if  appealable  (OtiB  y.  Spmcer.  6 
Abb.  127 ;  16  N.  Y.  610). 

g.  Where  an  order  which  the  court  of  appeals  has  no  Jurisdiction  to  review,, 
and  the  papers  upon  which  such  order  was  granted  by  the  court  below,  are 
incorporated  in  the  appeal-book,  they  will  be  stricken  out,  upon  motion,  in* 
the  court  of  appeals  (SmUh  y.  QrarU,  15  N.  Y.  590). 

*  K  In  BmUk  y.  Orcmt^Ui  N.  Y.  590)  the  cause  was  tried  by  the  court  without 
a  Jury,  and  decision  in  &vor  of  the  plaintiff.  The  decision  contained  a  state- 
ment offsets  found  and  and  of  conclusions  of  law.  After  Judgment,  defendant 
made  a  case,  which  set  forth  the  history  of  the  trial,  but,  instead  of  containing  a 
statement  of  facts  and  conclusions  of  law,  as  found  by  the  Judge,  it  referred  to 
his  written  decision,  as  contained  in  the  Judgment-roll.  Instetui,  also,  of  con- 
taining the  exceptions  taken  to  the  decision,  it  referred  to  a  separate  paper 
*<  annexed,"  which  was  a  copy  of  the  exceptions  served  by  the  defendant  On 
motion  to  dismiss  the  appeal  on  the  ground  that  "  the  case  did  not  contain  a 
statement  of  fiicts,  the  conclusions  of  law  and  the  exceptions  thereto,"  the 
court  permitted  the  appeal  to  stand,  but  observed  that  **  the  case  was  informally 
made  up  and  settled.*^ 

».  Where  ajudgment  on  a  trial  by  the  court  comes  up  for  review  without 
any  finding  of  facts,  nothing  can  be  presumed  against  the  correctness  of  the 
Judge's  decision  ( VieU  v.  Troy  and  Boston  B.  R  Co,,  20  N.  Y.  18^.  The  court 
never  presume  anything  against  the  Judgment,  but  if  compelled  by  the  im- 
perfection in  Uie  statement  of  foots  to  resort  tojpresumptions  will  adopt  such 
only  as  will  sustain  the  judgment  {Carman  v.  Ato,  21  xT.  Y.  547). 

j.  The  court  of  appeals  cannot  look  beyond  the  findings  of  fact  contained  in 
the  case  in  order  to  draw  any  inference  of  fact  bearing  on  the  appeal  {Stewart 
y.  Smith,  14  Abb.  75). 

k.  The  review  in  the  court  of  appeals  must  be  upon  the  same  case  as  that 
upon  which  the  cause  was  decided  below,  and  therefore,  except  under  peculiar 
circumstances,  there  cannot  be  a  re-settlement  of  the  case  for  tbe  purposes  of  the 
appeal  to  the  court  of  appeals  (see  CatUn  v.  Cole,  10  Abb.  887,  and  note  id.) 

I  On  an  appeal  from  the  superior  court  of  Buffalo,  where  no  question  as  ta 
its  Jurisdiction  was  raised,  Jurisdiction  was  assumed  to  have  existed  {BidweU  v. 
AMor  Mut.  Ine,  Co.,  16  N.  Y.  268). 
42 
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See  note  to  %  268»  ante, 

a.  Power  of  the  ooort  en  appeal — Tb\B  coart  cannot  review  those  parts 
of  a  decree  of  a  court  below  not  appealed  from  (Boberi»n  y.  BuUioM,  1  Eeman, 
243 ;  K^U^  y.Westemy 2  Coma.  600). 

b.  The  court  will  not  reverse  a  Judgment  overroline  a  demurrer,  where  the 
defect  in  the  pleading  demurred  to  was  formal  andf  technical  merely,  and 
should  have  been  amended  by  the  court  below  {McOprmiek  y.  Pickering,  4  Corns. 
276)^  A  judgment  ought  not  to  be  reversed  on  the  ground  merely,  that  the 
court  below  neglect-ed  to  make  a  formal  amendment,  which  nought  and  ought 
to  have  been  made  {2b.  282). 

e.  The  court  may  refer  to  the  evidence  in  the  case,  for  the  purpose  of  giving 
a  construction  to  a  finding  of  fi&ct  which  will  support  the  Judgment  (l^eneer 
y.  BaUau,  18  N.  Y.  827). 

d.  In  Cody  v.  AUen,  18  N.  Y.  574,  it  is  said  *"  The  appeal  to  this  court  is  upon 
the  law  only,  and  we  are  to  determine  the  law  after  all  matters  of  fact  are  de- 
termined and  embraced  in  a  proper  finding.  Where  we  see  that  the  Ju^U;ment 
is  fUlly  supported  by  the  facts  as  settled  by  the  referee  or  judge,  we  do  not 
grope  through  the  evidence  m  order  to  see  whether  there  may  not  be  aground 
of  reversal. 

e.  Where  the  finding  of  a  referee  sets  forth  an  agreement  by  the  deftodant 
reciting  a  good  consideration,  but  states  no  other  fact  relating  to  that  point, 
the  court  of  appeals  cannot  examine  the  evidence,  to  determine  whether 
or  not  such  agreement  is  supported  by  a  good  consideration,  although  the  case 
contains  an  exception,  taken  at  the  trial,  to  the  referee's  decision  on  that 
question.    (Id.) 

f.  Where  a  referee  reported  that  the  defendant  had  received  damage  to  the 
amount  of  *'  from  |12  to  |15,"  but  which  he  did  not  allow  to  the  defend- 
ant, although  in  the  judgment  of  the  court,  he  ought  to  have  done  so,  the 
court  of  appeals  on  appeal  fh)m  the  judgment  for  the  plaintiff,  entered  on 
such  report,  cannot  determine  the  amount  of  defendant's  damage,  but  is  bound 
to  order  a  new  trial  (Mbffet  v.  SackeU,  18  N.  Y.  522). 

g.  The  court  of  appeals  will  not,  in  the  absence  of  any  other  error,  affirm  a  Judg- 
ment ordered  at  general  term  upon  exceptions  heara  there  in  the  first  instance 
under  the  stipulation  of  the  parties,  there  having  been  no  previous  iudgment, 
nor  direction  to  suspend  judgment,  by  the  Judge  trying  the  cause.  The  error 
being  mereljr  formal,  and  amendable  by  the  court  below,  and  the  Judgment 
not  beinff  void  for  want  of  such  amendment,  held  that  it  was  unnecessary  to 
reverse  the  judgment  and  remit  the  record,  in  order  to  have  the  amendment 
made  (Lake  Ontario  R  KOo.y.  Martdne,  18  N.  Y.  085). 

h.  After  a  return  has  been  filed,  and  an  order  made  which  finally  disposes 
of  the  appeal,  whether  upon  the  merits  or  not,  it  is  proper  to  remit  the 
proceedifigs  to  the  court  below  (4  How.  184 ;  Langley  y.  IVamer,  2  Code  Rep. 

97). 

i.  "  After  a  cause  has  been  regularly  remitted  to  the  oonrt  below,  the  court 
of  appeals  has  no  jurisdiction  to  grant  relief  against  any  irregularity.  The 
only  remedy  is  a  new  appeal  (Newton  v.  Barrie^  1  Code  Rep.  Xi.  0.  191 ;  8 
Barb.  806)." 

9*.  Where  too  much  costs  are  charged  on  the  dismissal  of  an  appeal,  the  rem- 
edy is  by  motion  to  the  court  below  (Dreseer  v.  Brooks,  2  Code  Kep.  180 ;  4 
How.  207). 

k.  A  remittitur  cannot  be  made  on  the  the  dismissal  of  an  appeal  under  rule 
2  of  the  court  of  appeals,  for  the  reason  that  no  return  has  been  filed ;  for  if 
no  return  be  filed  there  is  nothingto  remit (4  How.  211,  note ;  see  Rules,  in 
Appendix).  In  Doty  v.  Brown  (4  How.  429;  2  Code  Rep.  8),  where  the  plain- 
tiff appealed  to  the  court  of  appeals,  but  the  bill  of  exceptions  was  alone  re- 
turned to  the  court  of  appeals,  without  the  Judgment  record,  the  appeal  was 
dismissed  for  that  cause. 

L  After  a  remittitur  filed  in  the  court  below,  the  court  of  appeals  has  no 
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further  Jurisdiction  of  the  cause,  and  a  motion  in  such  a  case  for  an  amend- 
ment or  the  judgment,  should  be  made  in  the  court  below  (Frazer  y.  Western^ 
8  How.  335 ;  Martin  y.  WUson,  1  Coms.  340) ;  but  the  court  does  not  lose 
Jurisdiction  until  the  remittitur  is  actually  filed,  as  until  that  be  done,  the 
court  can  order  the  remittitur  to  be  sent  back  so  as  to  restore  Jurisdiction 
^Surkle  y.  Lucey  8  How.  286 ;  see  also  Dresser  y.  Brooks^  2  Code  Kep.  180;  4 
How.  207). 

a.  After  an  action  has  heen  remitted  to  the  court  below,  and  the  remittitur 
filed,  the  court  below  will  not,  and  cannot,  entertain  a  motion  to  re-remit  *the 
remittitur  to  the  appellate  court,  in  order  that  a  motion  may  be  there  made  to 
amend  alleged  errors  of  that  court  {Selden  y.  VennUpa^  8  Sand.  688 ;  6  How. 
41).  Although  where  an  appeal  is  regularly  dismissed,  and  the  remittitur  sent 
down,  the  appellate  court  loses  all  control  oyer  the  cause ;  yet  where  an  order 
dismissing  an  appeal  is  irregularly  obtained,  or  entered  upon  a  false  or  gar- 
bled affidavit,  the  appellate  court  will  doubtless  grant  relief  by  vacating  the 
order  of  dismissal ;  but,  so  lon^  as  the  order  of  the  appellate  court  dismissing 
the  appeal  stands,  the  court  below  is  bound  by  it,  and  has  no  power  to  make 
an  onler  impidring  its  force  (NevoUm  y.  Harris^  1  Code  Rep.  N.  S.  191 ;  8  Barb. 
806). 

5,  Where  the  order  entered  on  the  decision  of  a  cause  in  the  court  of  appeals 
does  not  correctly  state  the  Judgment  pronounced  by  the  court,  it  will  be 
amended  on  motion,  notwithstanding  the  remittitur  may  haye  been  sent  to  the 
court  below  and  filed  there  [Palmer  y.  Lawreruse^  1  Selden,  455). 

e.  The  court  of  appeals  has  the  power  to  enforce  a  mutual  stipulation  made 
between  the  parties  in  the  court  below,  by  which  they  agreed  that  the  decision 
in  such  case  m  the  court  below  should  be  final,  and  that  no  appeal  should  be 
taken.    The  duty  of  hearing  appeals  inyolves  the  Jurisdiction  to  determine 

'  whether  a  particular  case  is  properly  before  the  court  on  appeal,  and  to  dis- 
miss it  if  brought  in  yiolatlon  or  the  agreement  of  the  parties  (Ttntnsend  y,  Ths 
Maeterson  Sfone  Dressing  Co.,  15  K  Y.  587). 

d.  Proceedings  after  deciflion  of  the  court  of  appeals. — [After  an  appeal 
to  the  court  of  appeals  has  been  dismissed  or  the  Judgment  affirmed  or  re- 
versed, the  party  m  whose  fayor  the  decision  is,  obtains  the  remittitur  from 
the  clerk,  and  his  next  step  is  to  obtain  an  order  of  the  court  from  which  the 
appeal  was  taken,  that  the  decision  or  Judgment  of  the  court  ot  appeals  shall 
be  and  become  the  decision  or  Judgment  of  the  court  below.  This  order  is 
usually  obtained  exparUy  the  remittitur  filed,  a  copy  of  the  order  or  Judgment 
of  the  court  of  appeals  served  on  the  opposite  party,  with  a  copy  of  the  costs 
and  notice  of  adjustment]. 

0.  The  Judgment  of  the  court  of  appeals  is  to  be  remitted  to  the  court  be- 
low to  be  enmrced  accordins  to  law.  It  must  therefore  be  brought  formaJXy 
to  the  notice  of  the  court  below,  and  be  made  one  of  its  Judgments.  There 
is  no  other  means  of  enforcing  the  Judgment  of  the  court  of  appeals,  and  until 
the  court  below  orders  the  Judgment  of  the  appellate  court  to  become  a  judg- 
ment of  the  court  below,  no  proceedings  can  be  taken  to  enforce  the  Judgment 
Filing  the  remittitur  with  the  clerk,  and  bis  adjustment  of  costs  Uiereupon, 
will  not  suffice  (Seacard  v.  Morgan^  17  How.  894,  and  see  note  id,  898).  But 
where  the  court  of  appeals  had  reversed  the  Judgment  below,  and  ordered  a 
new  trial,  and  the  party  who  had  obtained  the  reversal,  and  to  whom  the  re- 
mittitur bad  been  delivered,  brought  the  cause  to  trial  without  filing  the  re- 
mittitur, held  that  he  could  not  insist  that  the  court  below  had  no  Jurisdiction 
to  try  by  reason  of  the  remittitur  not  having  been  filed  (Judsan  v.  Gray,  17 
How.  289). 

f.  After  the  decision  of  an  appeal  the  court  of  appeals  may  before  the  re- 
mittitur is  filed  in  the  court  below,  amend  any  error  therein,  but  after  the  re- 
mittitur is  filed  in  the  court  below,  the  court  of  appeals  loses  all  Jurisdiction 
{Burkle  v.  Luee,  1  Coms.  289). 

g.  After  an  appeal  has  been  determined  in  the  court  of  appeals,  the  court 
below  will  not  order  a  stay  of  filing  the  remittitur,  to  enable  the  applicant  to 
move  for  a  re-argument  of  the  appeal  (Jarms  v.  Shaxo,  16  Abb.  415).>  But 
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such  a  stay  will  be  ordered  after  an  order  has  been  obtained  from  a  Judge 
of  the  court  of  appeals  for  the  opposite  party  to  show  cause  why  a  re-aigu- 
ment  should  not  be  had.    (id) 

a.  The  costs  of  an  appeal  tn  the  court  of  appeals  should  be  adjusted  by  the 
clerk  of  the  court  below  and  inserted  in  the  entry  of  Judgment  in  that  court 
{Union  India  Bubb&r  Co,  y.  Babeoek,  1  Abb.  262). 

6.  Where  an  appeal  is  dismissed  with  costs,  ^[enerBl  costs  follow  whether 
the  appeal  be  from  an  order  or  a  Judgment  ( WkUe  y.  Anthony^  23  N.  Y.  164). 
The  court  below  cannot  make  any  direction  as  to  the  costs  in  the  court  of 
appeals  CffhUbeck  y.  PiaUenon,  22  Barb.  86). 

e.  As  to  entering  Judgment  on  remittitur,  and  for  form  of  Judgment  see 
Union  India  Rubber  Co,  v.  Baboock,  1  Abb.  262. 

4.  Upon  a  remittitur  from  the  court  of  appeals  being  "filed  in  the  court 
below,  the  latter  court  has  no  power  to  render  any  other  Judgment  than  one 
simply  adopting  that  of  the  court  of  appeals  as  its  own  {maogftgor  y.  Bud^  17 
Abb.  81). 

e.  The  order  making  the  Judgment  of  the  court  of  appeals  the  Judgment  of 
the  court  below,  is  an  order  of  course,  and  the  omission  to  enter  it  is  a  formal 
irregularity  which  the  court  below  may  amend  and  which  will  not  be  noticed 
in  the  court  of  appeals  {Chautauqua  Co,  BK  y.  WhUt^  28  N.  T.  847).  The  bet- 
ter practice  is  to  moye  on  notice  in  the  court  below  on  filing  the  remittitur 
to  make  the  Judgment  of  the  court  of  appeals  that  of  the  court  below.  {JLi^ 


^  %  834.  [283.]     On  appeal^  ueourity  must  he  given  or  depasU 
made^  urUess  waived. 

To  render  an  appeal  effectual  for  any  purpose,  a  written 
undertaking  must  be  executed  on  the  part  of  the  appellant^  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs  and  damages  which  may  be  awarded  against  him  on 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars; 
or  that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  or  deposit  may  be  waived  by  a 
written  consent  on  the  part  of  the  respondent. 

/.  An  appeal  without  an  undertaking  is  a  nullity.  It  makes  no  change  in  the 
proceedings  {Kelsey  y.  CampbeO,  88  Barb.  288 ;  14  Abb.  868). 

a.  After  an  appeal  which  is  a  nullity  the  party  may,  if  the  time  to  appeal 
has  not  expired,  disregard  such  appeal  and  prosecute  another  {Kekey  y.  Oamp' 
^88  Barb.  288;  14  Abb.  868;  and  see  ante,  p.  688,  ^). 

A.  A  purchaser  at  a  Judicial  sale,  who  appends  to  the  court  of  appeals  from 
an  order  requiring  him  to  complete  his  purchase,  cannot  be  required  to  file 
any  other  security  than  that  prescribed  by  this  section.  Such  security  is  also 
sufficient  in  such  a  case  to  stay  the  proceedings  {OrimoM  y.  Fowler^  15  Abb. 
868,  note). 

i.  The  objection  that  an  undertaking  to  stay  proceedings  on  appeal  is  in- 
sufficient may  be  waiyed  (HaUaey  y.  F&nty  15  Abb.  868). 

j.  The  affirmance  mentioned  in  an  undertaking  on  an  impeal,  means  an  affirm- 
ance by  any  tribunal  haying  cognizance  of  the  cause,  so  that  on  an  under- 
taking upon  an  appeal  from  the  special  to  the  general  term,  if  the  Judgment  is 
reyersed  at  the  general  term,  but  subsequently  the  decision  at  generalterm  is 
reversed  and  the  Judgment  at  the  special  term  affirmed,  the  sureties  on  the 

*  Amended — See  Appendix, 
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undertaking  on  the  appeal  to  the  general  term  are  liable  {Oardner  y.  Barney^ 
24  How.  467). 

a.  Where  an  appeal  is  from  a  Judgment  against  two  defendants,  the  sureties 
npon  a  joint  undertaking  are  liable  if  the  judgment  is  affirmed  against  one 
(Gardner  v.  Barney  24  How.  467). 

b.  Where  in  an  action  against  several  defendants  who  defended  separately, 
the  Judgment  of  tlie  court  below  was  that  one  defendant  {Lj/fiea)  recover 
against  the  plaintiff  $2006  98,  and  that  the  other  defendants  recover  against 
the  plaintiff  $412  08.  There  was  but  one  Judgment  record.  The  plaintiff 
appealed  to  the  court  of  appeals,  and  me  one  unidertaking  to  cover  the  two 
sums  adjudged  to  the  defendants,  and  another  undertaking  to  pay  all  costs 
and  damages  which  might  be  awarded  against  him  on  the  appeal,  not  exceed- 
ing $250.  On  motion  to  dismiss  the  appeal  on  the  ground  that  there  should 
have  been  two  undertakings  in  the  sum  of  $350  eadi,  one  to  Lynes,  and  one 
to  the  other  defendants,  the  court  denied  the  motion,  and  held,  that  as  there 
was  but  one  Judgment,  though  it  was  for  two  sums,  and  as  the  appellant  had 
given  security  for  both  those  sums,  and  an  undertaking  for  all  costs,  &c,  not 
exceeding  $^,  there  had  been  a  full  compliance  with  the  statute  {Smith  y. 
Zynea,  4  How.  209 ;  2  Corns.  609 ;  and  see  note  to  section  838). 

0.  On  an  appeal  from  two  orders,  an  imdertakinff  in  the  sum  of  $250  is 
not  sufficient ;  but  the  undertaldng  may  be  SimejidGa  (Schermerham  y.  Ander- 
mm,  2  Code  Rep.  2 ;  1  Coms.  480). 

d.  Where  an  appellant  from  a  Judgment  directing  the  payment  of  money, 
gave  an  undertaldng  to  pay  the  amount  of  the  Judgment  and  *'  all  damages 
awarded  agamst  the  appellant  upon  the  appeal,"  but  made  no  mention  of 
*'  coste,"  it  was  held,  on  motion  to  dismiss  the  appeal,  tliat  the  undertaking 
did  not  comply  with  the  requirement  of  this  section  (384),  and  that  the  appeal 
was  not  effectual  for  any  purpose  (Langley  v.  Warner,  1  Code  Bep.  ill ;  3 
How.  868 ;  1  Coms.  606 ;  Wileon  y.  Men,  8  How.  869). 

e.  Can  the  court  allow  a  new  undertaking  to  be  filed  nunc  pro  tunc  f  {Id.) 
Such  a  power  was  in  effect,  although  not  m  express  terms,  exercised  by  the 
supreme  court,  in  Harrie  v.  Bennett  (8  Code  Rep.  28) ;  where  on  a  motion  to 
dismiss  an  appeal  for  a  defect  in  the  undertaking,  the  court  (Edmonds,  J.) 
ordered  a  new  undertaking  to  be  filed  (See  section  889 ;  and  Jtiaaam  y.  Mar- 
ehaU,  10  Abb.  424). 

/.  If  the  undertaking  substantially  complies  with  the  statute,  and  secures 
to  the  respondent  all  mat  the  law  designed  for  him,  it  is  sufficient  {fiotman  y. 
Bi9we,  4  Sme.  &  M.  747;  Smith  v.  Norval,  2  Code  Rep.  14).  It  is  no  objection 
to  the  undertaking  that  it  is  for  a  larger  sum  than  is  necessary  {Re  Basterbrook, 
6  Cow.  27).  But  an  undertaking  not  pursuant  to  the  statute,  and  which  ex- 
.presses  no  consideration  for  the  making  thereof  and  which  is  not  under  seal,  is 
void  (Robert  y.  (^DonneU.  10  Abb.  454>  Where  the  undertaking  is  pursuant 
to  the  statute  it  need  not  express  any  consideratioa  on  its  face  (Thompson  v. 
Blanehard,  8  Coma  335 ;  Seacord  v.  Morgan.  17  How.  894).  The  undertaking 
is  binding  whether  the  Judgment  be  affirmed  in  whole  or  in  part,  and  the 
obligors  are  liable  to  pay  a  Judgment  of  affirmance  as  to  one  of  several  parties, 
although  there  is  a  reversal  as  to  the  others.  (Id.)  The  undertaking  may  be  gooa 
for  the  purpose  of  sustaining  the  appeal,  although  it  is  wholly  msufficient  to 
stay  the  proceedings  (Ooithe  y.  Crane,  1  Barb.  Ch.  R  21). 

g.  An  affidavit  of  lustification  made  by  the  sureties  upon  an  appeal  to  the 
court  of  appeals,  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states 
that  the  sureties  are  each  worth  double  the  amount  of  the  Judgment ;  but  in 
order  to  stay  the  prooeedines  upon  the  Judgment,  the  sureties  must  also  Jus- 
tify in  double  the  amount  ($250)  required  to  be  inserted  in  the  undertaking  to 
cover  the  costs  of  the  appeal  (Newton  v.  Harris,  1  Code  Rep.  N.  S.  191 ;  8  Barb. 
806 ;  Eoppoek  y.  CottrtM,  18  How.  461). 

A.  The  undertaking  only  extends  to  the  case  of  an  affirmance  of  the  Judg- 
ment, and  the  sureties  are  not  liable  on  the  dismissal  of  the  appeal  ( Watson  v. 
Musson,  1  Duer,  2^ ;  affirmed  on  appeal,  Drumm(md  y.  Husson,  4  Eeman,  60) 
See  g  385. 
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a.  ^  Perfecting  an  appeal  from  a  Judgment  at  spedal  term  to  the  general 
term,  or  from  a  judgment  of  affirmance  by  the  general  term  to  the  court  of 
appeals,  by  ^ving  such  an  undertaking  as  stays  all  fbrther  proceedings  in  the 
court  below  upon  the  Judgment  appealed  fh>mf  neither  dliyests  the  lien  of 
either  of  the  Judgments  appealed  fit^m,  nor  discharges  the  sureties  on  the  ap- 

Beal  first  taken  from  the  special  to  the  general  term  **  {ParsoM  v.  JVam,  3- 
^uer,  662).  Therefore,  where,  on  an  appeal  fh>m  a  judgment  at  special  term 
to  the  general  term,  a  sum  of  money  was  deposited  m  hen  of  an  undertaldng 
to  stay  proceedings  on  the  Judgment,  the  Judgment  was  affirmed  at  the  gen- 
eral term,  and  an  appeal  was  taken  to  the  court  of  appeals,  and  perfected  by 
giving  an  undertakmg  to  stay  proceedings  on  the  Judgment,  the  appellant 
will  not  be  allowed  to  withdraw  the  sum  deposited  on  the  appeal  to  the  gen- 
eral  term.  (lb.)  And  where,  pending  the  appeal,  the  money  deposited  ia 
lost  without  any  act  of  ^e  respondent,  the  loss  as  between  the  respondent 
and  appellant  mils  on  the  latter  (Pairsoru  v.  Trains,  5  Duer,  650).    See,  Infra, 

b,  A  defendant  appealed  to  the  court  of  appeals  fix>m  a  decision  of  the  gen- 
eral term,  affirming  an  order  denjring  his  motion  to  vacate  a  Judgment 
against  him.    He  filed  an  undertaking  in  the  sum  of  $250  for  costs  and  dama- 

ges ;  held  that  the  appeal  was  not  per  m  a  stay  of  proceedings,  but  that  it  was 
1  the  discretion  of  the  court  below  to  grant  a  stay  in  such  a  case  (TUn  y. 
Camahan,  8  Abb.  69 ;  Ibrd  y.  DaM,  8  Abb.  885). 


§  835.  [284.]  (Am'd  1869, 1862, 1863.)  JExnsting  suits.  On  judg- 
ment for  money  :  security  to  stay  execution.  Sureties  hecomvng 
insolvent.    Deposit  m  lieu  of  undertaking. 

If  the  appeal  be  from  a  jndgment  directing  the  payment  of 
money,  it  shall  not  stay  the  execution  of  the  judgment,  unless 
a  written  undertaking  be  executed  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  to  the  effect,  that  if  the  judgment  ap- 
pealed from  or  any  part  thereof  be  affirmed,  or  the  appeal  be 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  agaiust  the  appellant 
upon  the  appeal.  Whenever  it  shall  be  made  satisfactorily  to 
appear  to  the  court  that  since  the  execution  of  the  undertaking 
the  sureties  have  become  insolvent,  the  court  may,  by  rule  or 
order,  require  the  appellant  to  execute,  file  and  serve  a  new 
undertaking  as  ^bove  ;  and  in  case  of  neglect  to  execute  such 
undertaking  within  twenty  days  after  the  service  of  a  copy  of 
the  rule  or  order  requiring  such  new  undertaking,  the  appeal 
may,  on  motion  to  the  court,  be  dismissed  with  costs.  When- 
ever it  shall  be  necessary  for  a  party  to  any  action  or  proceed- 
ing to  give  a  bond  or  an  undertaking,  with  surety  or  sureties, 
he  may  in  lieu  thereof  deposit  with  the  officer,  or  into  court,  as 
the  case  may  require,  money,  to  the  amount  for  which  such 
bond  or  undertaking  is  to  be  given.    The  court  in  which  such 
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action  or  proceeding  is  pending  may  direct  what  disposition 
shall  be  made  of  sach  money,  pending  the  action  or  proceed- 
ing.   In  any  case  where,  by  this  section,  the  money  is  to  be 

deposited  with  an  officer,  a  judge  of  the  court,  at  special  term 
or  at  chambers,  upon  the  application  of  either  party,  may,  be- 
fore snch  deposit  is  made,  order  it  to  be  deposited  in  coart  in- 
stead of  with  sach  officer;  and  a  deposit  made  pursuant  to 
sncli  order,  shall  be  of  the  same  effect  as  if  made  with  such 
officer. 

a.  Stay  of  proceecUii0[i.~The  undertaking  required  by  this  section  must  be 
filed  and  seryed  with  the  notice  of  appeal  and  not  afterwards.  An  under- 
taking pursuant  to  this  section  filed  after  the%ppeal  has  been  perfected,  will 
not  operate  as  a  stay  of  proceedings  (N.  T.  O&nL  Ins,  Oo,  y.  Safford^  10  How. 
844).    See  §  340,  and  note. 

b.  Where  the  undertaking  to  stay  proceedings  is  irregular,  but  not  yoid.  the 
respondent  cannot  disregard  the  stay,  but  shomd  moye  to  set  aside  the  under- 
taking (FarfiU  y.  Warner,  18  Abb.  471). 

c  An  appellant  who  has  giyen  an  undertaking  intending  to  stay  the  proceed- 
ings, but  insufficient  for  that  purpose,  may  unaer  section  837  be  allowed  time 
to  file  a  further  undertaking  (SternJuiue  y.  Schmidt,  5  Abb.  66). 

d.  On  an  appeal  to  the  court  of  appeals  ft-om  an  order  of  the  general  term 
granting  a  new  trial,  an  undertaking  in  $350,  under  section  884,  does  not  stay 
proceedings  in  the  order  in  the  court  below.  To  obtain  a  stay  a  motion  must 
oe  made  in  the  court  below  (SicMahon  y.  AUen,  33  How.  193;  VaUon  y.  Nat 
Loan.  Jhind,  19  id.  615 ;  Tier$  v.  Camahan,  3  Abb.  69). 

6,  All  proceedings  on  9k  judgment  ordering  a  new  trial  and  awarding  restitu 
tion  are  stayed  by  an  appeal,  and  the  giying  an  undertaking  as  prescribed  by 
§§  834, 835,  for  an  amount  sufficient  to  coyer  the  amount  adjudged  to  be  re- 
stored, and  costs  (BriUon  y.  PMUips,  17  Abb.  88) ;  but  where  the  restitution  is 
ordered  by  order  apart  from  and  subsequent  to  the  judgment,  then  an  appeal 
from  the  judgment  would  not  stay  procee  dings  on  such  order.    (Id.) 

f.  A  judgment  directing  the  payment  of  money  out  of  a  fund  in  court,  is 
not  a  judgment  directing  the  payment  of  money  within  this  section  (Curtiu  y. 
LeaiiU,  1  Abb.  374 ;  10  How.  481). 

g.  The  undertaking  should  state  the  amount  of  the  Judgment  appealed  from 
{Harris  y.  Bennett,  3  Code  Rep.  38).    See  section  889. 

A.  Sureties  beoomiog  ineolvent — The  proyisidn  as  to  sureties  becoming 
insolyent  does  not  apply  to  the  case  of  sureties  in  an  undertaking  giyen  to 
secure  a  judgment  as  a  condition  of  opening  a  default  (Eiseman  y.  Swan,  11 
Abb.  113). 

i.  Before  the  power  was  conferred  b^  this  section  the  court  could  not  order 
a  new  undertaking  because  the  sureties  in  the  first  had  became  insolyent 
(WUlett  y.  Stnnger,  15  How.  810.) 

j.  Action  on  ondertakini;.  Extentof  liability  of  sureties. — ^The  proyis- 
ion  as  to  actions  on  undertakings,  «&c.,  applies  only  to  the  class  of  undertakings 
specified ;  it  does  not  apply  to  a  bond  or  agreement  to  be  answerable  for  a  Judg- 
ment {Biee  y.  WhiOock,  16  Abb.  335). 

k.  The  proyision  prohibiting  actions  on  undertakings  pending  an  appeal  is 
retrospective  {Wolfkid  y.  Maaan,  16  Abb.  33U 

2.  On  affirmance  of  a  Judgment  the  sureflb  on  the  appeal  become  liable, 
and  no  leave  of  the  court  is  neccessary  before  suing  on  the  undertaking  (iV.  Y, 
Cent,  Lis.  Go.  y.  Nat.  Pro.  Ins.  Co.  10  How.  844) ;  nor  is  it  necessary  to  take 
the  undertaking  off  the  file  of  the  court.    (Id.) 
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a.  The  sareties  on  an  appeal  from  an  order  made  at  a  q>ecial  term  of  the 
supreme  coart  which  was  reversed  at  general  term,  are  not  thereby  dis- 
charged, but  are  liable  upon  the  affirmance  of  the  first  order,  by  the  court  of 
appeals,  on  an  appeal  to  wliich  they  were  strangers.  It  is  immaterial  that  the 
jadgment  of  the  court  of  appeals  was  made  ine  Judgment  of  the  supreme 
court  at  a  special  and  not  at  a  general  term  (Boidnmm  y.  Plimpton,  25  if.  T. 
484). 

b.  Where  the  Judgment  is  affirmed  in  part  and  rerersed  in  part,  the  sure- 
ties on  the  appeal  are  liable  to  the  extent  of  the  reyersal  {Sioeord  y.  Morgan. 
17  How.  8»4). 

e.  An  order  to  execute  a  new  undertaking  not  complied  with  does  not  exon- 
erate the  sureties  in  the  undertaking  already  executed  {JeweU  y.  Crane  18 
Abb.  97.) 

d  ZfOttiDg  in  saretdea  to  defend. — Sureties  may  be  let  in  to  defend  on  tl^e 
merits  in  the  place  of  their  principal  even  after  a  Jud^^ent  against  him  {JeW' 
0tt  y.  Orane,  18  Abb.  97).  « 


§  886.  [285.1  (Am'd  1849.)  Ibiitin^  suits.  If  Judgment 
he  to  deliver  documentSy  <6c.y  they  must  he  deposited. 

If  tho  jadgment  appealed  from  direct  the  assignment  or 
delivery  of  documents,  or  personal  property,  the  execution  of 
the  judgment  shall  not  be  stayed  by  appeal,  unless  the  things 
required  to  be  assigned  or  delivered  be  brought  into  court,  or 
placed  in  the  custody  of  such  officer  or  receiver  as  the  court 
shall  appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such 
amount  as  tho  court,  or  a  judge  thereof,  or  county  judge,  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court  upon  the  appeal. 

§  887.  [286.]  Existing  suits.  If  to  execute  eonveyanoe^  U 
must  be  executed  and  deposited. 

If  the  judgment  appealed  from  direct  the  execution  of  a  con- 
veyance or  other  instrument,  the  execution  of  the  judgment 
shall  not  be  stayed  by  the  appeal  until  the  instrument  shall 
have  been  executed  and  deposited  with  the  clerk  with  whom 
Ihe  judgment  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

6.  Upon  an  appeal  from  a  Judgment  directing  the  execution  of  an  instru- 
ment, the  proceeding  can  be  stayed  only  by  Uie  execution  and  deposit  of 
Buch  instrument,  and  by  giving  the  security  required  by  section  834  (Waring 
v.  AyrM,  12  Abb.  112). 

/.  A  deed  of  land  was  depoeitJ^with  a  clerk  in  chancery  for  the  purpose  of 
staying  proceedings  on  a  decree  tor  specific  performance,  and  was  lost.  The 
aecree  was  afterwards  affirmed, — held  that  the  appellant  was  bound  to  execute 
a  new  deed  (WorraU  v.  Munn,  17  N.  Y.  475;. 
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§  338.  [287.]  JBxiitAng  suits.  Secwrityy  where  judgment  %s 
to  deliver  realproperty  or  for  a  sale  of  mortgoffed  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  deliyerj  ot 
poBsession  of  real  property  the  execution  of  the  same  shall 
not  be  stayed,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  with  two  sureties^  to  the  effect  that  dur- 
ing the  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  ap- 
peal until  the  delivery  of  possession^ thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the 
court  by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  such  deficiency. 

a.  Where  the  Judgment  directs  the  sale  of  real  estate,  the  court  has  no  dis- 
cretionary power,  unless  the  appellant  be  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  to  limit  the  amount  of  security  (  Watt 
V.  WaU,  15  Abb.  867,  note.    See  g  889). 

b.  On  an  appeal  from  a  Judgment  for  a  sale  of  mortgaged  premises,  the  appel- 
lant gave  an  undertaking  pursuant  to  section  884,  and  it  was  held  effectual  to 
permit  the  appeal,  but  not  to  stay  proceedmgs  (FuwncnCs  Iiu.  Co.  ^AVniny  y. 
my^  2  Code  Bep^  8).    See  section  889. 


§  339.  [288.]  (Am'd  1849, 1851.)  Eosistvng  suits.  Stay  of 
proceedings^  upon  security  gwen.  When  court  may  dispense 
with  security. 

Whenever  an  appeal  is  perfected  as  provided  by  sections 
835,  336,  337,  and  388,  it  stays  all  further  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein ;  but  the  court  below  may  proceed 
upon  any  other  matter  included  in  the  action,  and  not  affected 
by  the  judgment  appealed  from.  And  the  court  below  may  in 
its  discretion,  dispense  with  or  limit  the  security  required  by 
sections  three  hundred  and  thirty-five,  three  hundred  and 
thirty-six,  and  three  hundred  and  thirty-eight,  when  the  appel- 
lant is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right ;  and  may  also  limit  such  security  to 
an  amount  not  less  than  fifty  thousand  dollars,  in  the  cases 
mentioned   in  sections   three  hundred  and  thirty-six,  three 
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hondred  and  thirty-^even,  and  three  hondred  and  thirty-eight, 
where  it  would  otherwise,  according  to  those  sections,  exceed 
that  sunu 

<L  An  appeal  is  " perfected**  when  the  proper  undertaking,  with  an  affidavit 
of  the  soretiea,  has  been  executed,  and  notice  of  the  app^  has  been  aerved 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  Judgment  or  order  is 
entered ;  and  the  twenty  days  under  Rule  2,  and  the  forty  days  under  Rule  7, 
commence  running  from  that  time  {Thamjmfn  t.  Blanchtirdf  4  How.  310). 

b.  An  appeal  from  tiie  Judgment  to  the  general  term,  fliough  accompanied 
with  the  proper  undertaking  for  the  payment  of  the  Judgment  and  the  coats 
of  the  appeal,  does  not,  per  aa,  supersede  an  execution  previously  issued  and 
levied  on  personal  property  (Odok  t.  JOiek&ntm^  1  Duer,  679).    See  Ii^a. 

A  In  construing  a  similar  provision  in  Mississippi  the  court  said,  **  An  exe- 
cutor is  entitled  to  an  appeal  without  surety,  when  the  Judgment  is  to  affect 
only  the  assets  in  his  hands ;  aUter^  where  he  is  in  a  situation  in  which  a  per- 
sonal Judgment  can  be  rendwed  against  him  **  ( Ward  v.  Ameriean  OoloniuUian 
Soc,  4  Sme.  &  M.  670;  8eoU  v.  Seartst,  1  ib,  600;  Unney  v.  J3a22i(2ajf,  8 Ran.  1. 
See  note  to  section  817). 

d  On  an  appeal  by  execatoA  a  statement  of  the  want  of  assets  sufficient  to  pay 
the  Judgment,  would  no  doubt  be  regarded  as  a  good  reason  why  the  security 
should  be  limited,  at  least  to  the  amount  of  assets  disclosed  applicable  to  the 
payment  of  the  Judgment  appealed  fit>m  {AiiUs  v.  Fbrbes,  IS  How.  466) ;  and 
this  would  be  the  case  as  well  on  an  appeal  t6  the  general  term  as  on  an  appeal 
to  the  court  of  appeals.    {Id) 

e.  Where,  after  an  execnti<»i  has  been  levied  the  defendant  appeals  to  the 
court  of  appeals,  and  gives  the  security  required  for  a  stay  of  execution  on  the 
Judgment,  it  does  not  remove  the  lien  of  the  execution.  The  proceeding  on 
the  execution  is  suspended  untU  the  decision  of  the  appellate  court  If  the 
appeal  is  dismissed  or  the  Judgment  affirmed,  the  respondent  is  entitled  to 
resume  proceedings  on  his  execution  and  will  have  priority  over  a  subsequent 
execution  (Re  Berry,  26  Barb.  65).    See  supm,  and  note  to  g  867. 

/.  The  effect  of  giving  security  is  merely  to  stay  proceedings  on  the  Judg- 
ment ;  it  discharges  nothmg,  but  merely  stops  the  Judgment  creditor  where  he 
was  at  the  time  of  giving  security.  It  f^ves  the  court  no  authoritv  to  vacate 
any  proceeding,  or  release  any  ri^ht  previously  acquired,  and  thereiore  where 
an  execution  had  been  levied  before  the  requisite  undertaking  to  atay  proceed- 
ings had  been  given,  ttie  court  refhsed  to  supersede  such  execution  (BcMnme 
y.  Morris,  9  Abb.  213). 

g.  The  taking  an  appeal  and  giving  security  to  stay,  do  not,  per  §e,  openXe 
to  discharge  a  previous  levy,  nor  supersede  an  execution  issued  before  the 
appeal  was  taken  {Strieker  v.  Wakeman,  18  Abb.  85).  But  where  such  an  ap- 
peal is  taken  in  good  &ith  and  ample  security  given,  the  court  will  ordinarily 
supersede  a  previous  execution  and  discharge  a  previous  levy.    {Id.) 

h.  The  giving  an  undertaking  with  security  sufficient  to  stav  the  proceed- 
ings, is  not  a  defence  to  an  action  previously  commenced  on  the  undertaking 
riven  on  the  appeal  to  the  general  term  {Burrall  v.  VanderbiU,  6  Abb.  70 ;  1 
Sosw.  687).  But  semble,  the  defendant  miffht  on  motion  obtain  a  stay  of  the 
proceedings  in  such  action  until  the  decision  on  the  appeal  (see  Van  VJeeek  v. 
Oktrk,  24  How.  190 ;  and  see  now  section  848). 

See  nodke  to  §  8da 


§  840.    [289.]    (Am'd  1819.)     Emsting  9uU9.     Underidh- 
mgs  may  he  in  one  insirumenit  or  icveral. 
The  undertakings  prescribed  hj  sections  334,  835,  386  and 
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888,  may  be  in  one  inetrament  or  seyeral,  at  the  cation  of  the 
appellant ;  and  a  copy,  including  the  names  and  residence  of 
the  sureties,  must  be  served  on  the  adverse  party  with  the 
notice  of  appeal,  nnlese  a  deposit  is  made  as  provided  in  sec* 
tion  834,  and  notice  thereof  given. 

a.  This  section  in  terms  requires  copies  of  aU  undertakings  necessaiy ;  and 
which  the  appellant  intends  to  ^ve,  to  be  served  with  the  notice  of  appeal, 
and,  therefore,  where  the  notice  of  appeal  was  given  on  the  7th  of  August, 
and  an  undertaking  under  section  8S4  filed  at  the  same  time,  and  on  the  4th  of 
September  following,  an  undertaking,  pursuant  to  section  886  was  filed,  it  vas 
held,  that  it  should  nave  been  filed  witn  the  notice  of  appeal,  and  as  it  was 
not,  it  did  not  stay  the  proceedinffs  {I^.  T.  Gentrai  Im.  Co.  v.  Safford,  10  How. 
644;  Chuhman  v.  Mari/ne,  18  Ai.  402;  SmUh  v.  Eeermancs,  18  <1  dSl ;  and  see 
MOU  V.  Thunby,  11  id,  129). 

b.  But  if  it  be  shown  that  the  omitting^  file  the  undertaking  when  notice 
of  appeal  was  served,  was  the  result  of  acmdent,  the  court  has  power  to  rectify 
the  mistake,  and  stay  the  proceedings,  under  section  827  (Jf.  i.  Central  Int^ 
Co.  V.  8afford^  supra). 

c  The  court  wlU  impose  costs  for  any  disregard  of  this  aection  (BnuA  v. 
Southwrth,  1  Ck}de  Rep.  99 ;  6  Barb.  178). 


§  841.  [290.]  (Am'd  1849.)  Emsimg  vuita.  Sureties  to 
Justify. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect*  unless 
it  be  accompanied  by  the  affidavit  of  the  sureties,  that  thej 
are  each  worth  double  the  amount  specified  therein.  The  re- 
fipondent  maj,  however,  except  to  the  sufficiency  of  the  sure- 
ties, within  ten  days  after  notice  of  the  appeal ;  and  unless  they 
or  other  sureties  justify  before  a  judge  of  the  court  below,  or  a 
county  judge,  as  prescribed  by  sections  195  and  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  un- 
dertaking  had  been  given.  The  justification  shall  be  upon  a 
notice  of  not  less  than  five  days. 

d.  Where  the  notice  of  Justifying  is  served  bj  mail,  it  must  be  double  time, 
cr  ten  days  Writer  v.  Brookt^  5  How.  75).  Thus,  where  the  respondent  on 
the  6th  of  June  served  by  mail  a  notice  of  exception,  which  was  received  by 
the  appellant  on  the  10th  of  June,  the  appellant  on  the  same  day  (the  10th) 
cave  notice  by  mail  that  the  sureties  woula  Justify  on  the  17th ;  and  the  sure- 
ues  did  Justify  on  that  day.  The  court  on  motion,  held  that  the  appellant 
was  irregular, "Dut,  on  mund  being  shown  therefor,  extended  the  time  for  tho 
sureties  to  Justify.    (Id,) 

0.  The  sureties  need  only  Justify  to  double  the  amount  of  the  Judgment 

■   Ifep. " 


{fiiUh  V.  Beekman,  2  Code  Rep. 

/.  The  exception  should  be  to  the  "  sureties,"  not  to  the  undertaking  (Young 
V.  Coibify  2  Code  Rep.  68). 

a.  A  notice  of  exception  to  sureties  served  within  ten  days  after  the  under- 
tabng  \Bftled,  is  in  tUne  although  more  than  ten  days  have  elapsed  since  ser- 
vice of  a  copy  of  the  undertaking  and  notice  of  appeal  on  the  respondent 
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(TF^&stor  T.  Sitpkem,  8  Abb.  287;  6  Dner,  000).  Thus,  where  the  notice  of 
appeal  and  copy  undertaking  was  aenred  on  Auffost  18,  bat  the  nndertakinc 
was  not  filed  audi  Septemb^  18,  and  on  September  16  the  respondent  seryea 
notice  of  exception,— held  that  he  was  in  time.    (id). 

a.  May  the  appeOant's  attorn^  be  a  sorety?  (StudmU  t.  Pabner,  6  Paige, 
67).  Where  the  sureties  named  in  a  bona  giyen  on  a  writ  of  error  were 
excepted  to.  &iled  to  Justihr,  and  the  writ  of  error  was  in  oonsequenoe 
Buper^ded,  it  was  held  that  the  sureties  were  discharged  {Ward  y.  £|fm«,  1 
CkKle  Rep.  IC.  a  266). 

b.  On  an  application  for  Justification  of  sureties  on  an  appeal,  the  merits  of 
the  appeal  ynh  not  be  considered  (Bradleif  y.  HaU,  1  OaL  R.  199> 

c  Where  sureties  on  appeal  iustified  on  notice  to  the  respondent's  attorneys^ 
who  refosed  to  attend  the  Justification,  because  the  hour  for  which  notice  was 

fiyen  was  cone  by  (the  delay  being  excused),  held,  on  an  affldayit  of  the  respon- 
ent  that  me  sureties  were  irresponsible,  that  he  was  entitied  to  an  order  of 
dismissal  of  the  appeal,  unless  the  appellant  seryed  a  new  notice  of  justifica- 
tion and  the  sureties  Justified  anew  in  pursuance  of  such  notice,  or  unless  new 
flureties  should  be  substituted  who  should  Justify  {B^  t.  SneU,  8  How.  185). 

d  The  benefit  of  an  exception,  duly  taken  to  sureties  on  an  appeal  is  waiyed 
by  the  failure  of  the  respondent  to  attend  the  officer  before  whom  the  notice  of 
Justification  is  giyen,  although  the  sureties  also  fitil  to  attend.  The  party 
excepting  is  the  actor  in  the  proceeding,  and  no  stepis  necessaiy  to  be  taken 
except  on  his  requisition  {Bulard  y.  MUard,  18  N.  Y.  491). 

e.  When  the  sureties  in  an  undertaking  &il  to  Justify,  the  notice  of  appeal 
and  all  proceedings  on  the  appefld  fiill  through,  and  the  parties  are  in  the  same 
condition  as  though  no  appeal  had  been  ti&en  {KeUey  y.  Camjpbdl^  88  Barb. 
288 ;  14  Abb.  868 ;  Chamberlain  y.  Dempmy,  18  Abb.  421 ;  22  How.  856). 

/.  nn4er  an  order  made  on  the  rejection  of  proposed  sureties,  granting  the 
appellant  ten  days'  time  to  file  a  new  undertaking  with  new  sureties,  and 
staying  all  proceedings  on  the  part  of  the  respondent  during  said  ten  days,  the 
appellant  must  not  only  file  a  new  undertaking,  but  procure  the  Justification 
of  nis  sureties  within  said  ten  days.  The  respondent  need  not  except  to  such 
new  sureties.  Such  new  undeitaking  does  not  operate  as  a  stay  until  the 
sureties  Justify  {Ohamb&rlain  y.  DanjM^^  18  Abb.  421 ;  22  How.  856). 


§  349.  [291.]  (Am'd  1849.)  Exdattng  suits.  Perishable 
property  may  he  sold^  notwithstanding  appeal. 

In  the  cases  not  provided  for  in  sections  835^  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  by  giving  the  undertaking 
mentioned  in  section  334,  shall  stay  proceedings  in  the  court 
below  upon  the  judgment  appealed  from,  except  that  where  it 
directs  the  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate 
court. 

g.  Where  a  surrogate's  decree  is  appealed  from  to  the  supreme  court,  and 
the  decision  of  the  supreme  court  is  appealed  from  to  the  court  of  appeals, 
the  surrogate's  court  is  the  court  below,  within  the  meaning  of  this  section 
{Anon.  8  Code  Rep.  69). 

Bee  ante,  p.  428, «. 

A.  On  an  appeal  to  the  court  of  appeals  from  a  Judgment  awarding  a  peremp- 
tory mandamus,  the  giving  an  undertaking  pursuant  to  section  8Si  stays  all 
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fhrther  prooec^dlius  in  the  ooort  below  (The  PeopiU  ▼.  Oomm*n  cf  EighwayB  of 
MUUm,  25  HowTulT). 

Ow  On  an  appeal  from  a  Judgment  awarding  plaintiff  a  perpetnid  Injunction 
against  certain  acta  by  the  defendant,  an  unoertaking  pnisoant  to  aection  8d4 
operates  as  a  staj  of  all  proceedings  upon  the  Judgment  (Emo9  y.  SeoHng^  6 
Bosw.  684). 

(.  An  application  to  punish  the  defendant  for  a  violation  of  said  inlnnction 
is  a  proceeding  on  the  Judgment,  and  is  stayed  by  snch  an  appeal  {Id,) ;  bat 
the  (injunction  is  not  vacat^   (id.) 

OL  On  appeal  from  a  Judgment  directing  the  delivery  of  personal  property, 
Buch  as  wm  depreciate  by  time  and  use,  tne  court  will  not  order  a  stay  of  pro- 
ceedings or  an  undertakmg  to  obey  the  order  of  the  court  upon  the  appeal,  but 
will  require  the  respondent  to  be  indemnified  against  loss  by  the  depreciation 
of  the  property  (Bead  y.  PtftUr,  11  Abb.  41^ 


*  §  843.  [292.]    Emgtmg  stdts.     Undertaking  must  he  filed. 

The  undertaking  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  was  entered. 
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Chapteb  in. 
Ajppeal  to  the  Supreme  Court  from  an  inferior  Court. 

Bacnos  844.  Appeal,  in  what  eases. 

845.  Security'  most  be  giyen  as  upon  appeal  to  conrt  of  appeals. 

846.  Appeab,  where  heard. 

847.  Ja4gment  on  appeal,  where  entered  and  docketed. 

§  344.  [293.]  (Am'd  1849,  1858,  1860.)  EBisting  suite. 
Aj>pealj  in  what  caeee. 

An  appeal  may  be  taken  to  the  anpreme  court,  from  the 
jadgment  rendered  by  ft  county  court,  or  by  the  mayors'  courts 
or  the  recordQra'  courts  of  cities. 

An  appeal  also  may  be  taken  to  the  supreme  court  from  any 
order  affecting  a  substantial  right,  made  by  a  county  court,  or 
a  county  judge,  in  any  action  or  proceeding,  and  such  appeal 
shall  be  heard  on  a  copy  of  the  papers  on  which  the  order  ap- 
pealed from  was  made. 

A  Upon  an  appeal  from  an  inferior  court  to  the  supreme  court  under  this 
section,  the  supreme  court  possesses  no  other  powers  than  formerly  upon  writ 
of  error.  Accordingly  upon  an  appeal  from  a  mayor's  court  to  the  supreme 
court,  the  latter  cannot  reverse  the  Judgment,  because  the  Jury  have  given 
excessive  damages;  such  errors  are  to  be  corrected  in  the  court  Mow 
{ThurberY,  Townsend,  22  N.  Y.  517;  and  see  Ljfneh  v.  MeBeth,  7  How.  118; 
Dorr  V.  Birge,  5  How.  823 ;  8  Barb.  851). 

/.  Appeal  lies  to  the  supreme  court  frY>m  orders  made  before  Judgment  in 
actions  m  the  city  court  of  Brooklyn,  when  such  orders  involve  the  merits  and 
will  necessarily  imisct  the  Judgment  to  be  rendered  (Moore  v.  Wood,  19  How. 
405). 

g.  On  an  appeal  frt>m  the  city  court  of  Brooklyn,  the  supreme  court  may 
Older  a  new  trial  (  Von  Latham  v.  Sovoan,  17  Abb.  288). 

h.  The  granting  a  new  trial  in  a  suit  before  a  Justice  of  the  peace,  under  sec- 
tion 866  of  the  Code  is  a  matter  of  discretion,  and  where  the  county  court  has 
denied  a  new  trial  except  upon  terms,  the  supreme  court  cannot  review  the 
order  (Waeely,  WOea,  24  How.  635). 

i.  The  supreme  court  can  review  only  Judgments  actually  made  after  hearing 
the  parties  in  the  county  court  {Lynck  v.  mcBeihy  7  How.  118) ;  and  cannot 
review  a  judgment  by  default  (Dorr  v.  Birdge,  8  Barb.  851 ;  5  How.  823) ;  nor 
a  judfl;ment  entered  by  stipulation,  and  to  enable  the  party  to  appeal,  before 
the  disposal  of  all  the  issues  on  the  record  (Perkins  v.  Farnham,  10  How.  120). 
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§  845.  [294.]  Emgting  suits.  Security  must  he  giveftj  as 
upon  a^eal  to  covH  of  appeals. 

Security  must  be  given  npon  such  appeal,  in  the  same  man- 
ner, and  to  the  same  extent,  as  npon  an  appeal  to  the  court  of 
appeals. 

d.  IJnlefls  security  ba  given  as  reqtiired  by  flection  884,  the  appeal  is  ineffect- 
ual for  any  purpose  {Jonn  y.  Decker,  14  Abo.  891). 

b.  The  undertaking  must  state  the  residences  of  the  sureties  {Blood  ▼.  Wilder^ 
6  How.  446;  and  see  g840> 


§  846.  [295.]    Existing  suits.    Appeals^  where  heard. 

Appeals  in  the  supreme  court  shall  be  heard  at  a  general 
term,  either  in  the  district  embracing  the  county  where  the 
judgment  or  order  appealed  from  was  entered,  or  in  a  county 
adjoining  that  county,  except  that  where  the  judgment  or  order 
was  entered  in  the  city  and  county  of  Kew  York,  the  appeal 
shall  be  heard  in  the  first  district 

«.  An  appeal  ih>m  a  surrogate's  court  admitting,  or  reftudng  to  admit,  a  wQl 
to  probate  should,  in  the  first  instance,  be  heard  at  general  term  (  WoUb  y,  Aikon^ 
4  How.  489). 

d  On  an  appeal  from  an  inferior  court  to  the  supreme  court,  the  date  of 
issue  is  the  day  of  filing  the  Judgment  roll  in  the  appellate  court  {Anon,  2  Code 
Rep.  41). 

e.  Appeals  to  the  county  court  which  are  transferred  to  the  supreme  court 
in  pursuance  of  section  81  of  the  act  amending  the  act  in  relation  to  the  Judi* 
ciary,  passed  December  14, 1847,  are  not  such  app«ils  as  are  provided  for  by 
section  846  of  the  Code,  and  may  be  heard  and  decided  cU  a  special  term.  Seo- 
tion  846  was  intended  to  provide  for  an  appeal  from  an  inferior  court  to  the 
supreme  court  (Sheldon  y.  Albro,  8  How.  805 ;  and  see  Chmm^rs  of  HtghiDoyye  qf 
Sdiroepd  v.  OeieeffoPlank  Rd  Oo.,  7  ^94). 

See  ante,  p.  41. 


§  347.  [296.]  (Am'd  1849.)  Emsting  suUs.  Judgment  on  wp- 
pealy  where  entered  and  docketed. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed 
with  tlie  clerk  in  whose  office  the  judgment  roll  is  filed. 
When  the  appeal  is  heard  in  a  county  other  than  that  where 
the  judgment  roll  is  filed,  or  is  not  from  a  judgment  of  a  county 
court,  the  judgment  upon  the  appeal  shall  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

/.  This  section  authorizes  the  entry  of  a  new  Judgment  on  the  appeal  to  the 
supreme  court  {tfno  y.  Orooke,  6  How.  462). 

g.  In  all  cases  of  appeal  from  the  circuit,  the  Judgment  on  the  appeal  ahoyld 
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be  certified  by  the  clerk  with  whom  the  roll  is  filedf  to  be  there  entered  &nd 
docketed  (Andrews  y.  Ihirant,  6  Hew.  191).  Where  the  defendants  entered 
Judgment  as  of  a  nonsnit,  and  filed  the  roll  in  Ulster  county,  where  the  ycnoe 
was  laid,  and  on  appoil  to  the  general  term  at  Albany,  Jadsment  was  afibmed, 
and  the  defendant  entered  Judgment,  and  filed  another  roll  in  Albany  county, 
~it  was  held  that  the  latter  Judgment  was  irregular,    (lb,) 

a.  Where  the  appeal  is  on  the  ground  that  the  court  below  has  no  Jurisdic^ 
tion  and  the  Judgment  is  reymed  on  that  ground,  the  reyersal  may  be 
with  ooita  (ChrnUey  y.  MoIniOBh^  22  Baib.  871 ;  and  see  anie^  p.  685,  /). 
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Ohapteb  IV. 

Appeala  in  the  Supreme  Courts  wnd  the  Supei^ior  OovH  and 
Court  of  Common  Pleas  of  the  cUy  of  Neua  Tbrky  from  a 
single  jud^e  to  the  general  term, 

SBcnoN  848.    Appeals  from  circuit  and  special  term  to  same  court  in 

general  term.    Security  on  appeals.    Action  on  under- 
taking. 

849.  Appeals  from  orders  at  special  term. 

850.  Appeals  from  orders  at  chambers. 

§848.  [297.]  (Am'd  1849,  1851,  1862,  1859,  1862.)  Ap- 
peals  from  circuit  and  special  term  to  same  court  in  gen- 
eral term.    Security  on  Appeal.    Action  on  undertaking. 

In  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  and  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  an  appeal  upon  the  law  may  be  taken  to  the  gen- 
eral term  from  a  judgment  .entered  upon  the  report  of  referees 
or  the  direction  of  a  single  judge  of  the  same  court, in  all  cases, 
and  upon  the  fact  when  the  trial  is  by  the  court  or  referees. 
Such  an  appeal,  however,  does  not  stay  the  proceedings,  nnless 
security  be  given  as  upon  an  appeal  to  the  court  of  appeals, 
and  such  security  be  renewed  as  in  cases  required  by  section 
335  on  motion  to  the  court  at  special  term,  or  unless  the  court, 
or  a  judge  thereof,  so  order,  which  order  may  be  made  upon 
such  terms,  as  to  security,  or  otherwise,  as  may  be  just",  such 
security  not  to  exceed  the  amount  required  on  an  appeal  to  the 
court  of  appeals.  In  the  supreme  court  the  appeal  must  be 
heard  in  the  same  manner  as  if  it  were  an  appeal  from  an  in- 
ferior court. 

No  action  shall  be  commenced  upon  any  undertaking  given 
or  to  be  given  in  pursuance  of  the  provisions  of  this  section, 
until  ten  days  after  the  service  of  notice  on  the  adverse 
party  of  the  entrv  of  the  order  or  judgment  affirming  the 

48 
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judgment  appealed  from.  And  in  case  an  appeal  has  been  or 
shall  be  taken  to  the  conrt  of  appeals  trom  snch  order  or  jndg- 
ment  of  affirmance,  an<^  secnritj  given  according  to  law  so  as 
to  stay  the  issuing  of  execution,  no  action  shall  be  commenced 
or  recovery  had  upon  any  undertaking  given  or  to  be  given  in 
pursuance  of  the  provisions  of  this  section  until  after  the  final 
determination  of  such  appeal. 

a.  Whether  the  decision  on  a  demnrrer  shoold  be  apjpealed  from  under  this 
section  or  section  84U>,  depends  on  whether  such  a  decision  is  an  order  or  a 
Jud^ent,  and  as  to  this  see  note  to  section  400 ;  and  so  of  a  decision  under 
section  247.  " 

b.  Appaal  from  jndsiment  on  fiivoloaa  demnrror. — ^When  a  Judgment  is 
ordered  for  the  plaintiff  on  a  frivolous  demurrer  to  the  complaint,  and  such 
order  is  afflrmea  at  general  term,  and  then  the  plaintiff  enters  his  Judgment, 
such  judgment  may  be  appealed  from  to  the  general  term,  and  it  must  be  in 
order  to  have  a  review  in  the  court  of  appeals  {HoUiOer  Brk.  v.  VaUf  15  K.  Y. 
693 :  see  ante  p.  45^,  A). 

e.  Stay  of  prooeedingB.  Seonritv.^The  court  may  make  an  ex  parte  or* 
der  staying  proceedings  on  the  judgment  on  the  report  of  referees,  pending 
an  appeal  from  such  ludgment  under  this  section.  But  a  Judge  out  of  court  is 
not  authorized  to  make  such  an  order ;  the  most  he  can  do  is  to  grant  an  order 
to  show  cause,  before  himself  or  some  other  judge,  or  some  court,  whv  pro- 
ceedings should  be  stayed,  &c.  {Steam  Navigation  Co.  v.  JVeed^  8  How.  49)  In 
a  8ubs<^uent  case  (Ottu  v.  Spencer,  8  How.  171),  held,  that  a  county  Judge  had 
power  to  make  an  order  staying  proceedings  upon  a  judgment  entered  on  a  re- 
port of  referees,  but  not  to  stay  proceedings  on  a  ju(Upment  after  a  verdict ;  that 
the  expression  "  unless  the  court  or  a  ju^e  thereor  so  order,"  refers  to  the 
court  in  which  the  judgment  appealed  from  was  obtained,  or  a  Judge  of  that 
court ;  and  that  a  county  judge  had  no  authority  to  make  an  order  directing 
what  security  should  be  given  in  an  action  in  the  supreme  conrt. 

d.  On  an  appeal  to  the  general  term,  from  a  Judgment  entered  on  the  report 
of  a  referee,  or  at  special  term,  no  security  is  required,  unless  the  appellant 
desires  a  stay  ofproceedings  {Paraone  v.  aupdam,  4  Abo.  184 ;  Kilee  v.  BaUer- 
ehaU,  2&  How.  98 ;  Haiaey  v.  FUnt,  15  Abb.  867 ;  Kitehina  v.  Diehl,  40  Barb. 
483 ;  Ten  Brouck  v.  Hudson  Biver  B.  /?.,  7  How.  187).)  If  he  would  have  pro- 
ceedings stayed  upon  the  judgment,  he  must  either  give  with  his  notice  of  ap  • 
peal  the  security  required  on  an  appeal  to  the  court  of  appeals,  or  obtahi  an 
order  for  a  stay  of  proceedings  from  the  court  or  a  judge  (Nilee  v.  BatterehaU^ 
26  How.  98;  Smith  y.Meermanee,  18  How.  261;  Starifho  y,  Janet,  18  How. 
423). 

e.  On  an  appeal  to  the  eeneral  term  the  court  may  order  a  stay  although  no 
undertaking  nas  been  filed  {Mitte  v.  2  hurainL  11  How.  129 ;  and  see  IVright  v. 
DeHafiM,  11  How.  465 ;  Staring  v.  Jonee,  13  How.  428). 

/.  The  court  may,  if  it  think  fit,  make  the  order  without  requiring  notice  to 
the  adverse  party ;  but  when  the  application  is  made  to  a  judge  out  of  court, 
the  most  he  is  authorized  to  do  is  to  make  an  order  that  the  adverse  party  show 
cause,  before  himself  or  some  other  Judge,  or  some  court  having  authority  to 
entertain  the  application,  why  the  proceedings  should  not  be  stayed  until  the 
case  can  be  heani  and  decided  upon  the  appeal,  and  staying  proceedings  in 
the  meantime.    The  last  paragraph  of  the  401st  section  of  the  code  is  as  ap- 

glicable  to  such  an  order  as  any  other  {Steam  Navigation  Co.  v.  Weed,  8  How. 
0).  And  in  that  case  an  ex  parte  order  of  a  Judge  of  the  supreme  court,  made 
out  of  court,  staying  proceedings  on  the  judgment,  pending  the  appeal,  was 
set  aside  as  unauthonzed.  See  LoUimer  v.  Lord  (4  £.  D.  Smith,  184).  The 
court  refused  a  stay  of  proceedings  on  appeal  where  appellant  had  consented 


§  348.]  VROM  A  JUDGMENT.  676 

to  accept  respondent's  bond  ta  return  the  amount  collected  on  the  Judgmeot 
if  the  Judgment  should  be  reversed  {Mills  y.  Thursby,  11  How.  124). 

a.  Amount  of  aeoiirlty  to  stay  prooaedings  under  this  aaotion. — On  an 
appeal  under  this  section,  the  undertaking,  in  order  to  stay  proceedings,  in  the 
absence  of  any  order  on  the  subject,  must  provide  for  the  payment  of  all 
the  costs,  M  wU  M  the  damages  which  may  be  awarded  against  the  appellant 
on  the  appeal,  not  exceeding  $250 ;  if  the  undertaking  omit  to  provide  *for  the 
damages  on  the  appeal,  it  is  good  so  far  as  it  goes,  but  does  not  stay.  Uie  pro- 
ceedings {Chemung  Canal  Bank  v.  Judton^  10  How.  183 ;  HaUey  y.  FHnL  15 
Abb.  867). 

b.  "Wliat  Judgments  cure  a{>pealable. — The  Judgment  from  which  an  appeal 
may  be  taken  to  the  general  term  means  the  same  thing  as  a  Judgment  irom 
which  an  appeal  may  be  taken  to  the  court  of  appeals — a.  final  judgment 
(Lawrence  v.  Farmer!  Loan  and  Tmet  Co.j^l^  How.  57 ;  lyitemoie  y.  LeaviU^ 
8  Abb.  59 ;  McMaJum  y.  AUen,  7id.l;  The  People  y.  Howe,  84  Barb.  89 ;  Grtf- 
Jin  y.  CranetoHj  5  Bosw.  658).  And  therefore  where,  on  the  decision  of  a  cause 
by  the  court,  a  decision  is  made  subject  to  an  accounting,  the  party  as- 
grieved  cannot  appeal  from  the  decision  until  such  accounting  has  been  had. 
tld) 

6.  A  Judgment  is  to  be  deemed  entered  b^  the  direction  of  a  single  Judge 
when  it  is  entered  by  the  clerk  at  the  circuit  upon  the  verdict  of  a  Jury  under 
section  264 ;  from  such  a  Judgment  an  appeal  upon  the  law  as  presented  by  ex- 
ceptions may  be  taken  to  the  general  term  without  any  motion  previously 
made  at  special  term  for  a  new  trial  {Morrison  v.  if.  T,  £  Harlem  R,  R.  Go,^  §2 
Barb.  568 ;  Morange  y.  Morris,  12  Abb.  164 ;  32  Barb.  650 ;  Jackson  v.  F^useU^ 
12  Abb.  281). 

d.  If  the  general  term  without  objection  from  either  party,  entertain  an  ap» 
peal  in  a  case  not  properly  appealable,  Uieir  decision  on  such  appeal  is  binding- 
on  the  parties  {lyitemois  v.  LeaviUj  8  Abb.  59 ;  Griffin  y.  Cranston.  5  Bosw. 
658). 

e.  There  can  be  no  appeal  in  the  first  instance  to  the  general  term  on  a 
question  of  fact  only.  A  motion  for  a  new  trial  must  first  be  made  at  the  spe- 
dal  term  {OoOinsY.  Albany  4Ao,RROo.,!i  How.  485;  Lobaeh  y.  Botehkiss,  17 
Abb.  88). 

/.  Properly  there  can  be  no  appeal  to  the  general  term  from  a  Judgment  at 
special  term  deciding  the  matters  in  issue  and  ordering  a  reference  to  ta^e  an 
account,  until  after  such  reference  has  been  terminated  and  a  final  Judgment, 
entered  {Oriffin  y.  Cranston,  5  Bosw.  658). 

g,  A  Judgment  is  deemed  entered  by  the  direction  of  a  single  Judge  when  it 
is  entered  by  the  clerk  at  the  circuit,  upon  the  verdict  of  a  juiy,  pursuant  to 
section  264  {Morrison  y.  New  Eaioen  R  &  Co,,d2  Barb.  568 ;  Morange  v.  Morris, 
82  Barb.  650). 

h.  Appeal  from  Judgment  for  want  of  an  sjmwer.Semlfle,  there  can- 
not be  an  appeal  from  a  Judgment  for  want  of  an  answer  {Jones  y.  Kip,  1  Code 
Bep.  119 ;  Pbpe  v.  Dinsmore,  8  Abb.  429 ;  29  Barb.  367 ;  8teu)art  y.  Morton,  8 
Abb.  429,  note;  see,  however,  A^iu^  v.  Clark,  3  tii.  280;  Dutch  Church  y. 
Wood,  8  Barb.  421). 

tL  Noticing  appeal  for  curgoment — Semlie,  the  respondent  may  notice  the 
appeal  for  arrament  immediately  after  the  case  or  exceptions  are  settled  (An- 
derson y.  Di<£ie,  26  How.  199),  or  mimediately  after  the  appMMd  is  perfected 
{JOinwt  y.  Hatens,  Superior  Court,  N.  Y.  Oen.  T.  Nov.  1863;  but  see  Donohus 
v.  Hicks,  21  How.  488). 

J.  Order  of  appeal  on  calendar. — ^There  is  no  rule  allowing  an  appeal  to 
be  heard  out  of  its  order  on  the  calendar,  on  the  ground  that  the  appeal  is 
frivolous  ( WUder  y.  Lar^,  84  Barb.  54 ;  12  Abb.  851). 

k.  Motion  to  dlamlwi  appeal — A  motion  to  dismiss  an  appeal  for  irregu* 
larity  must  be  made  at  the  general  term  {Bamum  v.  Seneca  th.  Hk.,  6  How. 
82)  before  the  appeal  is  called  for  aivument ;  and  where  a  party,  instead  of 
moving  to  dismiss  an  appeal  imme£ately  on  its  being  brought,  waits  until 
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Uie  hearing,  before  taking  the  objection,  he  wUl  not  be  allowed  hia  costs  (WU' 
Hams  y.  Fitch,  15  Barb.  654). 

a.  Appeal  book. — ^An  appeal  book  is  not  sufficient  onless  it  contain  a  case 
or  exception  presenting  the  conclusions  of  fiict  and  of  law,  and  a  proper  state- 
ment of  the  questions  presented  and  of  the  exceptions  to  rulings  (OtuY.  Spen- 
cer,  6  Abb.  127).  The  court  will  not  look  into  the  Judgment  roll  to  ascertain 
what  if  any  errors  were  committed  on  the  trial.    {Id.) 

b.  Failing  to  aettle  and  serve  the  case. — Where  on  an  appeal  to  the  general 
term,  the  appellant  fdls  to  serve  a  case,  and  the  appeal  is  regularly  noticed 
tmd  reached  on  the  calendar,  the  respondent  may,  if  the  appellant  does  not 
appear,  take  a  iudgiuent  of  affirmance.  He  is  not  limited  to  a  motion  to  dis- 
miss the  appeal  or  to  strike  it  from  the  calendar  (Ortem  y.  Oroupe^  15  Abb. 
268 ;  see,  howeyer,  Warren  y.  Sddp,  82  Barb.  664 ;  13  Abb.  28). 

e.  When  an  appeal  is  moyed  in  its  order  on  the  calendar,  the  court  will  pre- 
sume that  the  case  therein  has  been  settled,  unless  informed  otherwise  (Frati 
y.  Smith,  7  Bosw.  108). 

d.  It  is  too  late  after  commencing  the  ar^ment  of  the  appeal  to  object  that 
the  case  has  not  been  settled  (Sosleif  y.  Chittenden,  4  How.  265).  The  object- 
ing party  should  haye  moyed  to  strike  the  appeal  from  the  calendar.    [Id,) 

e.  "What  qaestions  may  be  raised  on  the  appeaL — On  an  appeal  from  a 
Judgment  the  appellant  cannot  insist  that  the  yerdict  was  against  evidence ; 
that  question  could  only  be  raised  on  a  motion  for  a  new  trial  \AnOumy  y. 
Smith,  4  Bosw.  508). 

/.  Al  question  as  to  the  Jurisdiction  of  the  court  cannot  be  raised  for  the  first 
time  on  appeal  {Moeeelman  v.  Caen,  21  How.  248). 

g.  ^  Generally  the  question  in  a  court  of  review  is  whether  the  Judgment  of 
the  subordinate  tribunal  was  erroneous  when  pronounced  upon  the  law  as  it 
then  stood.  This  is  so,  I  think,  upon  appeals  arising  under  the  code  "  (Denio, 
J.,  HaHung  y.  The  Pwpfo,  22  N.  Y.  108). 

A.  Where  on  appeal  fh)m  a  Judgment  the  case  states  that  the  cause  was  sub- 
mitted, "  counsel  ror  the  defendant  admitting  that  defendants  are  liable  for 
payment  of  a  bill,"  being  one  of  the  bills  on  which  plaintiffs  sought  to  recover, 
the  defendants  on  appeal  cannot  question  the  correctness  of  the  decision 
{Kdhkr  v.  Wright,  7  Bosw.  818). 

i,  The  court  at  general  term  cannot  find  the  &cts  on  which  to  base  a  final 
Judgment  The  fiicts  must  either  be  conceded  on  the  trial  or  haye  been  found 
by  a  Jury  (Purchase  v.  Matteeon,  25  N.  Y.  211). 

/  On  an  appeal  fi^m  a  Judgment  on  a  verdict  by  a  Juiy,  the  appellant  can- 
not be  heard  upon  the  question  whether  the  verdict  is  contraiy  to  evidence 
{Anihonp  v.  Smith,  4  Bosw.  503).  That  question  can  only  be  raised  on  a 
motion  for  a  new  trial  or  on  an  appeal  from  an  order  on  such  motion.    {Id.) 

k.  Where  the  case  states  that  the  Judge,  amonf  other  things,  charged  the 
Jury,  ^sc,  the  court  will  presume  tliat  he  charged  correctly,  unless  the  con- 
trary appear  (Paraone  v.  Brawn,  15  Barb.  590). 

I.  The  court  at  general  term,  en  an  appeal  from  a  Judgment  at  special  term, 
cannot  look  into  the  question  whether  an  order  of  arrest  was  properly  granted 
{Rm  V.  West,  2  Bosw.  860). 

m.  Where  the  complaint  does  not  state  focts  sufficient  to  constitute  a  cause 
of  action,  and  the  defect  is  not  cured  by  proof  on  the  trial,  in  that  case,  al- 
though the  objection  is  not  taken  by  demurrer,  or  on  the  trial,  it  may  be  taken 
on  appeal  from  the  Judgment  {Cole  v.  Blunt,  2  Bosw.  117 ;  contra,  see  Pope  v. 
Dinemore,  8  Abb.  420 ;  20  Barb.  367) ;  and  eemble,  the  court  cannot  review  er- 
rors appearing  on  Xbe  face  of  the  record  where  no  exceptions  have  been  taken 
{Brewer  v.  Ineh,  12  How.  481). 

n.  Upon  appeal  to  the  general  term,  the  court  may  treat  the  pleadmgs  as 
having  been  amended  so  as  to  conform  to  the  facts  proved,  in  an^  respect,  in 
which  the  court  ought  clearl^^  to  allow  an  amendment  upon  application  at  spe- 
cial term  {Bowdain  v.  Coleman,  8  Abb.  481). 
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o.  The  appellate  court  may  and  ought  to  take  an  objection  apparent  on  the 
record  and  which  goes  to  the  merits  although  not  taken  m  the  court  below, 
especially  where  ixuSuits  are  concerned  {8ani{ford  y.  Oranger,  12  Barb.  392). 

b.  An  objection  which  was  not  raised  at  the  trial,  and  which  if  it  had 
been,  might  probably  have  been  obviated,  cannot  be  urged  on  appeal  {Stswart 
y.  Smith,  14  Abb.  75 ;  Oroohe  y.  MdU,  11  Barb.  205 ;  see  Pepper  y.  Sadght,  20 
Barb.  429 ;  SneU  y.  SneU,  8  Abb.  480 ;  Jackson  y.  Smith,  16  Abb.  201 ;  Smith  v. 
lYoyd,  18  Barb.  528;  GokoeU  v.  Lawrence,  24  How.  824) ;  and  where  the  court 
is  satisfied  from  the  general  scope  and  tenor  of  the  proceedings  on  the  trial, 
that  a  particular  &ct  was  not  a  matter  of  contest,  nor  ground  of  objection 
there,  but  was  assumed  or  taken  for  granted  in  the  conduct  of  the  cause,  the 
appellate  court  will  conclude  the  fact  was  as  it  was  assumed  to  be  {Paige  y. 
Jfaiakeriy,  86  Barb.  892).  For  what  is  assumed  as  true  on  the  trial  cannot  be 
questioned  on  the  appeal  (Munson  v.  Hegeman,  18  Barb.  218) ;  and  any  tact 
assumed  on  the  trial  is  as  much  in  the  case  as  if  it  were  properly  proved 
(Paige  v.  FrmLckerly,  86  Barb.  895).  For  what  is  assumed  as  true  on  the  trial  cun- 
not  be  questioned  on  the  appeal  {Muneon  v.  Hegeman,  10  Barb.  112);  and  any 
fact  assumed  on  the  trial  is  as  much  in  the  case  as  if  it  were  already  proved 
(Paige  v.  Fazackerly,  86  Barb.  892). 

c.  Where  no  exception  is  taken  by  the  successful  party  to  a  finding  of  the 
court  below  upon  a  question  of  fact,  nor  any  attempt  made  to  review  su:.h 
finding,  such  finding  must  on  the  appeal  be  taken  as  true  (Fake  v.  WMppls.  89 
Barb.  889). 

d  On  an  appeal  from  a  Judgment  entered  on  the  verdict  of  a  Jury,  the  court 
will  not  consider  whether  or  not  the  verdict  is  contrary  to  the  evidence,  that 
question  can  only  be  raised  on  a  motion  for  a  new  trial,  or  on  an  appeal  from 
the  decision  on  such  motion  (ArUkony  v.  Smith,  4  Bosw.  503). 

«.  Where  special  questions  of  fact  are  submitted  to  a  Jury  and  the  charge  of 
the  judge  in  submittmg  them  is  not  stated  in  the  case,  it  will  be  presumed 
on  appeal,  nothing  appearing  to  the  contrary,  that  such  instructions  were  cor- 
rect (}farine  Bank  v.  Ulements,  6  Bosw.  166). 

/.  When  the  case  made  does  not  contain  the  charge  of  the  Judge,  nor  show 
any  exception  to  the  charge,  it  will  be  assumed  that  all  questions  of  fact  in- 
volved on  the  issues  were  fully  submitted  to  the  jury  with  all  proper  instruc- 
tions (Winter»m  v.  Eighth  Ate,  RRCo.,2  HUton,  889). 

g.  On  appeal  the  respondents  are  entitled  to  the  benefit  of  any  presumption 
which  will  uphold  their  Judgment,  in  the  absence  of  evidence  properly  in  the 
case,  upon  the  point  in  question  (Lee  ffk  v.  Satterlee,  17  Abb.  6). 

h.  Where  evidence  is  objected  tx)  and  excluded,  and  neither  the  grounds  of 
objection  nor  the  object  of  the  proof  is  stated,  and  the  appellate  court  can  see 
that  a  good  objection  might  have  been  taken,  it  will  presume  that  the  proper 
objection  was  taken  and  the  decision  made  upon  that  ground.  So  where  the 
evidence  is  admitted,  after  objection,  appearing  by  the  return  to  be  a  general 
objection,  and  the  court  sees  that  subject  matter  of  the  evidence  was  proper, 
and  that  only  the  matter  of  proof  was  objectionable,  it  will  presume  no  objec- 
tion was  made  to  the  manner  of  proof  (BeUowe  v.  Sackett,  15  Barb.  96). 

i,  "Wlien  judgment  will  be  reversed. — A  judgment  cannot  be  reversed  be- 
cause some  counts  in  the  complaint  are  bad,  if  the  complaint  contains  good 
counts  to  which  all  the  evidence  applies  (SneU  v.  SneU„S  Abb.  426). 

j.  A  judgment  which  is  authorized  by  the  &cts  found  by  the  court  or  ref- 
eree will  not  bo  reversed,  for  the  reason  that  the  court  below  or  the  referee 
has  found  errroneous  conclusions  of  law  (Scott  v.  PiUdngton,  15  Abb.  280). 

k.  Admission  of  illegal  or  irrelevant  testimony  is  error  entitling  to  a  reversal 
unless  it  be  shown  that  no  harm  was  done  (Ward  v.  Wa^  J/W.  (7<9.,  6  Bosw. 
280). 

I,  Judgment  on  appeal — The  judgment  on  appeal  should  be  certified  to  the 
clerk  with  whom  the  roll  is  filed  and  the  Judgment  is  to  be  there  entered  (An^ 
dretos  v.  Diirant,  6  How.  191). 

m.  The  court  on  reversing  a  Judgment  cannot  render  Judgment  in  f^vor  of  the 
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appellant    It  should  order  a  new  trial  {Meyer  ▼.  City  cf  LouimOe^  26  Barb. 
609 ;  7  Abb.  6). 

a  The  court  on  reversing  a  Judgment  baa  no  power  to  order  a  re-trial,  either 
wholly  or  in  part,  on  the  evidence  given  on  the  previous  trial  (BisseU  v.  Ham  ■ 
lin,  13  Abb.  22). 

b.  Costa. — Where  a  psitv  in  the  action  has  no  interest  in  a  question  which 
is  brought  up  on  an  appeal  by  another  party,  the  party  who  has  no  interest 
should  not  be  allowed  or  charged  costs  {BiUklep  v.  Van  Wyek^  6  Paige,  536). 

See  anfe,  §  806. 

c.  Death  of  party  pending  an  appeal — An  order  of  affirmance  by  default, 
founded  upon  a  notice  of  argument,  addressed  to  and  served  upon  the  attorney 
of  an  appellant,  after  the  death  of  the  latter,  and  after  such  attorney  had 
been  notified  of  the  death,  is  irregular  {Warren  ▼.  Eddy,  32  Barb.  664;  18 
Abb.  28). 

d.  Where  a  part^  dies  after  the  argument  of  an  appeal  and  before  the  decsion 
and  Judgment  agamst  him  is  entered  nunc  pro  tunc  as  of  a  day  before  his  death 
the  prevailing;  party  may  proceed  to  collect  his  Judgment  and  the  representa- 
tives of  the  deceased  party,  must  at  their  peril  cause  themselves  to  be  made 
parties  or  the  Judgment  may  be  enforced  against  them  (Beach  v.  Gregory ,  2 
Abb.  208). 

e.  If  the  personal  representative  of  a  deceased  appellant  is  a  non-resident, 
BO  that  the  action  cannot  be  revived  In  his  name,  the  proper  course  for  the 
respondent,  if  he  desires  to  prosecute  the  appeal  after  notice  of  the  death  of 
the  appellant,  and  that  his  representative  abandons  the  appeal,  is  to  have  an 
administrator  appointed  and  then  apply  to  have  the  action  revived  in  the 
name  of  such  aaministrator  (Warren  v.  JBkidy,  82  Barb.  664;  13  Abb.  28). 

f.  Foreign  executors  or  administrators  cannot  either  continue  or  dismiss  an 
appeal  by  their  testator  or  intestate  pending  at  his  decease  in  a  court  in  this 
titate  ({Varreny,  Eddy,  18  Abb.  28;  32  Barb.  664). 

g.  Re-argument. — A  motion  for  re-argument  of  an  appeal  denied  where 
there  was  a  conflict  of  evidence,  the  plaintiff  and  defendant  being  the  only  wit- 
nesses upon  whose  testimony  Judgment  was  rendered  (FMer  v.  Mermn,  25 
How.  284). 

A  Opening  Judgment  taken  for  defiatilt — ^Where  a  case  had  been  settled 
by  lapse  of  time  and  a  Judgment  of  affirmance  taken  by  default,  and  there  was  a 
great  delay  in  moving  to  open  the  defkult,  the  court  refused  any  relief  ( WhiUng 
V.  KimbaU,  6  Bosw.  690). 

».  A  motion  to  open  a  default  at  general  term  should  be  made  at  special 
term,  but  the  court  at  general  term  also,  has  Jurisdiction  of  such  a  motion 
(Strong  v.  Bardenbwrgh,  25  How.  488).  It  is  no  objection  to  such  a  motion  that 
a  notice  of  appeal  to  the  court  of  appeals  from  such  Judgment  has  been  served. 
(Id,) 

j.  It  is  the  practice  of  the  superior  court  of  New  York,  at  general  term 
where  a  defoult  is  taken  on  the  first  day  of  the  term,  to  open  such  default  and 

eermit  the  same  to  be  argued  upon  terms  If  the  application  is  made  without  de- 
iy  at  the  same  term,  unless  some  bad  faith  appears  or  there  is  reason  to  believe 
the  appeal  is  fHvolous,  or  that  the  purpose  is  delay  (Bra^ord  v.  Oreenwieh  Ine. 
Co.,  8  Abb.  261). 

§  849.  [299.]  (Am'd  1849, 1851, 1862, 1862.)  Orders  hy  a 
single  judge  may  he  appealed  from  in  certain  cases. 

An  appeal  may  in  like  manner,  and  within  the  same  time, 
be  taken  from  an  order  made  at  a  special  term,  by  a  single 
jndge  of  the  same  court  or  county,  or  a  special  county  judge, 
or  b}'  a  recorder,  or  by  any  recorder's  court  of  any  city,  in  any 
stage  of  the  action,  including  proceedings  supplementary  to 
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the  execution ;  and  may  be  thereupon  reviewed  in  the  follow- 
ing cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies, 
a  provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

8.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents  a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

a.  Appeal  In  special  prooeedlngiiL — ^The  849th  sectioii  of  the  code  does  not 
apply  to  appealB  in  special  proceedings  {Be  OoapertUnon  IKank  Boad  Go.^  3» 
Code  Rep.  148 ;  Bedeu  y.  Stickles,  4  How.  433).  luat  an  appeal  maj  be  taken 
to  the  general  tenn  from  any  Judgment,  order,  or  final  determination  made  at 
a  special  term  in  any  Bpecial  proceeding ;  such  an  appeal,  however,  shall  not 
stay  the  proceedings  unless  the  court  or  a  judge  thereof  so  order,  which  order 
may  be  upon  such  terms,  as  to  security  or  otherwise,  as  may  be  just ;  such  se- 
curity not  to  exceed  the  amount  required  on  an  appeal  to  the  court  of  appeals 
(Laws  of  18H,  p.  952,  §  1). 

&  Sections  327,  329, 330  and  332  of  the  codti  apply  to  appeals  in  special  pro- 
ceedings.   (76.  §2). 

e.  In  special  proceedings  and  on  appeals  therefrom,  costs  may  be  allowed 
in  the  discretion  of  the  court  and  when  allowed  shall  be  at  the  rate  allowed 
for  similar  services  in  civil  actions ;  and  aU  appeals  heretofore  had  or  taken 
and  undetermined  in  special  proceedings,  shall  be  as  valid  and  effectual  as 
though  had  or  taken  under  the  provisions  of  this  act  (lb,  §  3) ;  see  §  818» 
ante. 

d.  This  act  authorizes  the  review  by  an  appeal  to  the  general  term  of  the 
supreme  court  of  an  order  at  special  term  confirming  the  report  of  commis- 
sioners of  appraisal  for  lands  taken  for  a  railroad,  and  this  where  the  appeal 
was  taken  and  undetermined  at  the  time  of  the  passage  of  the  act  {Boehester  db 
Oenesee  VaUey  B.  K  Ch,y.  Beckwith,  10  How.  168).  It  also  authonzes  an  ap- 
peal from  an  order  directing  a  mandamus  to  issue  {The  People  v.  Sckoonmaker, 
19  Barb.  657).  And  an  appeal  from  an  order  at  special  term  denying  a  motion 
to  set  aside  a  report  of  a  referee  on  a  reference  of  a  claim  against  executors 
{Boyd  V.  Bigdow,  14  How.  511). 

A  As  to  appeals  in  cases  of  street-openings  in  New  York  city,  see  £0 1^  Bow- 
ery  (12  How.  96 ;  2  Abb.  368) ;  Pryofs  appSal  (5  Abb.  272). 

/.  An  appeal  lies  in  proceedines  to  chai^  the  stockholders  of  a  bank  {Be 
Bhnpire  City  Bk^  8  Abb.  192).  This  provision  does  not  authorize  an  appeal 
from  an  order  entered  by  cojiMnb  or  upon  drfauU  {Boyd  ▼.  BiydoiDy  14  How. 
511 ;  but  see  4  Abb.  98). 

g.  As  to  appeals  from  the  decision  of  the  county  court  in  the  matter  ofj)ro- 
ceedings  to  change  the  location  of  a  toll  gate,  see  McAUister  v.  Mbion  Flank 
iJ'dCS.  (11  Barb.  610). 

K  The  allowance  of  costs  to  the  relator  on  awardinff  a  peremptory  man- 
damus is  not  the  subject  of  review  on  appeal  {The  Feope  v.  AJMgkl,  14  Abb. 
305). 

f.  From  an  ex  parte  order  of  a  county  judge  vacating  an  order  of  arrest 
granted  by  him  an  appeal  lies  to  the  general  term  of  the  supreme  court  {Lan- 
ca»Ur  Y.  ioorman,  20  How.  421). 
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.  a.  An  appeal  wHl  be  entertfdnedfirom  an  order  mnting  Judnnent  on  aooonnt 
of  the  frivdousness  of  a  demurrer,  if  the  appeal  u  taken  before  the  entiy  of 
Judgment  on  such  order  (Lee  y  Aintiee,  1  nflton,  277). 

b.  From  a  decision  in  supplementary  proceedings  the  appeal  must  be  to  the 

general  tenn  of  the  district  in  which  the  Judgment  roll  is  filed  {MaBory  y.  Oi^ 
ck,  15  Abb.  807,  note}, 

e.  An  order  is  not  final  so  as  to  authorize  an  appeal  where  there  is  an  order 
of  reference  outstanding  and  undetermined  {ThsPBopleY,  Hawe^  21  How.  178). 

d.  An  appeal  from  an  order  which  grants  a  &yor  to  the  appellant  *^  proyided 
he  complies  with  the  terms  within  a  certain  specified  time,  does  not  operate 
to  enlage  the  time  for  complying  with  such  terms  {Ferry  y.  B*k  of  CenL  JV.  JI 
9  Abb.  100). 

e.  No  appeal  Ilea — From  an  ^^rdsr— Granting  or  refbshig  an  eo^^^airU  order 
(Savage  y.  Beiyea,  8  How.  276 ;  1  Code  Rep.  42;  Ifieholmm  y.  Dun^m,  1  Code 
Bep.  119;  Lindeay  y.  Sherman,  1  Code  Rep.  N.  &  25 ;  6  How.  808) ;  or,— 

/.  Befusine  leaye  to  reply,  after  the  time  for  replying  had  passed  (Thomg^aon 
y.  StarhMOMor^  2  Code  Bep.  41)  or, — 

g,  Befttsingto  strike  out  immaterial  or  redundant  ayerments  {Whitney  y. 
Waterman,  4  How.  818 ;  BedeU  y.  StickHee,  8  Code  Rep.  105 ;  4  How.  488) ;  or— 
*  h.  Directing  a'bond  of  trustees  appointed  by  the  late  court  of  chancery  to  be 
prosecuted  (220  White,  8  Code  Rep.  141) ;  or,— 

I.  Granting  a  new  trial  and  assessment  of  damages  under  the  act  relating  to 
plank  roads  {Be  Ooopertfovm  <fto.  Plank  Rood  Co.,  8  Code  Rep.  148) ;  or, — 

j.  Granting  a  new  trial  on  the  ground  of  newly  disooyered  eyidenoe  (Sedey 
y.  ChiUenden,  10  Barb.  908) ;  or,— 

k.  For  temporary  alimony  {Abbey  y.  Abbey,  6  How.  840,  n.) ;  or, — 
I,  For  an  attachment  for  diisobedience  to  an  order  granting  temporary  ali- 
mony {lb) ;  or, — 

m.  For  a  reference  {Oray  y.  Fox,  1  Code  Rep.  N.  B.  884 ;  Bryan  y.  Brenmm, 
1  Bow.  SS9 ;  Dean  Y.  BfMnre  Mut.  Ins.  Oo.9ib.e»;  UbedOLy.&oty^  Abb.  142; 
1  Hilton,  178 ;  Bmith  y.  Dodd,  8  R  D.  Smith,  848;  Oram  y.  Bradford,  4  0. 198); 
or,— 

n.  Denying  a  motion  to  enter  on  the  docket  of  a  Judgment  the  words 
**  secured  by  appeal "  {Fitdi  y.  Limngston,  4  Sand.  712) ;  or, — 

o.  Granting  or  reftising  an  extra  allowance  (Diekeon  y.  McEhoain,!  How.  188 ; 
(JookY.  Didaneon,  5  Sand.  668;  Dana y.  Fidder,  1  Code  Reo.  N.  S.  224;  WiOo- 
ineon  y.  Tiffany,  4  Abb.  98) ;  or, — 

p.  Denying  a  motion  to  set  aside  a  judgment,  for  irregularity,  on  the  ground 
that  no  court  is  named  in  the  summons  {TaUman  y.  Hinman,  10  How.  89) ; 

[.  Granting  a  commission  with  a  stay  of  proceedings  {Thatcher  y.  Bennett, 
The  Fw^  y.  BtOman,  7  CaL  117) ;  or,— 

r.  Allowing  or  denying  costs  of  a  motion  {Dennieon  y.  Bennieon,  9  How.  246 ; 
Perry  y.  Moore,  2  E.  D.  Smith,  32 ;  Joyce  y.  Mayor  of  if.  F.  20  How.  489) ; 
or,- 

8.  Imposing  terms  as  a  condition  of  relief  fh>m  a  default  (Ghle  y.  Vernon,  4 
Sand.  790 ;  MercharU^  Bk  y.  MiUs,  8  £.  D.  Smith,  210 ;  Jaobbe  y.  MarehaU,  6 
Duer,689);  or,— 

t.  Denying  a  motion  to  remoye  a  referee  after  trial  had  before  him,  and  the 
cause  referred  back  for  further  testimony  {Perry  y.  Moore,  2  E.  D.  Smith,  ^ ;  8 
Code  Rep.  221) ;  or,— 

u.  Giying  time  to  a  party  to  make  a  motion,  and  staying  proceedings  in  the 
mean  time  {Hunt  y.  Bennett,  2  E.  D.  Smith  53) ;  or, — 

«.  Denying  an  application  of  an  assignee  of  an  interest  pendenie  Ute  \jo  h^ 
made  a  party  to  the  action  {MeOown  y.  Leaventoorth,  2  id.  24) ;  or, — 

V).  Made  by  a  county  Judge  in  proceedings  supplementary  to  execution  in  a 
cause  originating  in  a  Justice's  or  county  court  (Smith  y.  mirt,  11  How.  203) ; 
or,- 


MS.; 
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a.  At  special  tenn  conflnninff  the  report  of  oommiasioners  for  opening 
streets  in  the  city  of  New.  York  (Jn  the  Matter  cfihe  Bowery,  12  How.  97 ;  & 
76«A  Street,  12  Abb.  817 ;  see  however,  Pryai'e  appeal,  6  Abb.  272) ;  or,— 

d.  Where  no  papers  are  used,  and  the  motion  is  made  by  consent  {8mUh  t  * 
DodA,  8  E.  D.  Smith,  215 ;  Pierret  y.  MoOer,  id.  674) ;  or,— 

e.  A  mere  opinion  of  the  court  given  upon  deciding  a  motion  to  determine 
%  party's  right  to  costs  upon  a  verdict  {Siuyder  v.  Bei^,  id.  235). 

d  On  a  motion  for  a  receiver  {8heid(m  v.  Weeki,  2  Barb.  582). 

e.  On  a  motion  to  open  a  sale  under  a  judgment,  on  the  ground  of  misappre- 
hension  or  any  other  circumstances  not  affe^ing  the  regularity  of  the  proceed- 
ings {KingOand  t.  BartUU,  28  Barb.  480). 

/.  On  a  motion  to  open  a  de&ult  (WhUaker  v.  Betfoeee,  7  Bosw.  678 ;  JUtOard 
T.  Van  Hanet,  17  Abb.  819  naU  ;  see,  however,  LeigMan  t.  Wood,  17  Abb.  177 ; 
ante,  p.  464  g), 

g.  There  is  no  appeal  from  an  order  setting  adde  a  sale  in  foreclosure  (Bufi. 
fob  Savings  Ek  y.  Neuit&n,  28  N.  Y.  160) ;  or,— 

A.  Striking  out  an  answer  as  snam  or  irrelevant  (Briggs  y.  Bergen,  23  N.  Y. 
162) ;  or,— 

i.  From  an  order  muting  an  allowance  under  section  809,  unless  the  amount 
allowed  exceeds  the  limit  presdbed,  or  the  case  is  not  one  in  which  any  allow- 
ance should  be  made  {JJ'Mon  B'k  v.  Mott,  18  Abb.  247 ;  WiXkineon  y.  TifTany,  4 
Abb.  98). 

j.  Denying  leave  to  amend  a  pleading  {Madoneen  y.  Babcock,  18  Abb.  268 ; 
SaUue  y.  Qenin,  19  How.  288 ;  10  Abb.  478 ;  Matjidd  y.  Seeor,  1  Hilton,  585). 
unless  the  leave  be  denied  on  the  ground  of  want  of  power  to  grant  it 
{McElwain  v.  Oormna,  12  Abb.  16 ;  Ariieamf  Bk.  y.  TreadmeO,  84  Barb.  558 ; 
SueaeU  v.  Conn,  20  N.  Y.  81) ;  or,— 

k.  Amending  a  judgment  by  granting  leave  to  a  party  to  amend  his  pleading 
and  proceed  in  the  action  (if,  T.  lee  Oo.  y.  JV.  Tftff^.  Ine,  Oo.,  21  How.  296 ;  12 
Abb.  414) ;  or,— 

C  From  taxation  of  costs  of  opening  streets  in  the  ci^  of  New  York 
alter  the  commissioners'  report  has  been  confirmed  {Be  S^y-Jijth  Street,  28 
How.  256 ;  Be  Setienty-^ixth  Street,  12  Abb.  817) ;  or,— 

m.  Confirming  report  of  commissions  for  opening  streets  in  the  City  of  New 
York  (Be  Seven^-eixth  Street,  12  Abb.  817) ;  or,— 

n.  Denying  or  allowing  alimony  or  an  allowance  for  expenses  of  the  action 
In  an  action  for  a  divorce  (firiffln  y.  Qriffln,  28  How.  189 ;  Moneritf  y.  Mon- ' 
erief,  10  Abb.  315) ;  or,— 

0.  For  production  and  discovery  of  books  and  papers  (IVhUe  v.  Munroe,  88 
Barb.  650 ;  12  Abb.  857) ;  or,— 

p.  Granting  defendants  sued  as  ball,  fiirther  time  to  render  their  principal 
(Bk  of  Geneva  v.  Beynofde,  20  How.  19) ;  or,— 

q.  Denying  or  allowing  a  motion  to  open  defiiult  and  set  aside  an  inquest 
(Mvldenor  v.  McDonogh,  2  Hilton,  46 ;  BoUon  y.  Depeyater,  8  Code  Rep.  141 ; 
CAwyA«Sv.  Jfa22i«>;k2Hilton,  70;  Foshay  y.  Droit,  4  Bosw.  664;  LeigMonY, 
Wood,  17  Abb.  177 ;  Leurii  v.  Graham,  16  Abb.  126 ;  Mead  v.  Mead,  2  E.  D.  Smith. 
223);  unless  upon  a  certificate  under  rule  of  New  York  Common  Pleas  ot 
March,  1852  (id,  and  see  Clark  v.  Lyon,  2  Hilton,  91 ;  Quinn  y.  Gate,  2  Hilton, 
467) ;  or,— 

r.  For  judgment  debtor  to  apply  property  to  the  discharge  of  the  judgment 
{Joyce  Y,  Uomook,  2  Hilton,  94) ;  or,— 

e.  On  an  application  to  commit  for  contempt  for  diaobe3rinff  order  in  supple- 
mentary proceedings  (Joyee  v.  EMrook,  2  Hilton  94 ;  7  Abb.  838 ;  but  see  adt^ 
tein  Y,  Mce,  15  Abb.  dK/J ;  Lmngeton  v.  Steift,  28  How.  1) ;  of  reference  made 
on  a  proceeding  upon  mandamus  {The  Pe^  y.  Howe,  12  Abb.  204) ;  or,— 

t.  Reducing  amount  of  bail  on  an  order  of  arrest  (Hart  y,  Kennedy,  15  Abb. 
290). 
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a.  MAde  on  moUon  of  ball  fbr  lesTo  to  tarrender  fheir  principal  after  the 
time  allowed  b^  law  ftkereto  had  expired  {BkufOmma  r.  .BqriMidf,  12  Abb. 
81);or,— 

b.  Deojring  *  motion  for  re-sale  on  a  foredosore,  on  tiie  groond  of  inade- 
quate pnce  r^(MCfv  y.  Bloomsr^  22  How.  888) ;  or, — 

&  Beflifliaf  kaye to  amend  at  circuit  {MeOartif  y.  Edwank,  24  How.  288); 
or,— 

d.  AcUudging  a  witness  examined  before  the  trial  to  be  in  contempt  {2h$ 
People  y.  Difckman^  24  How.  222) ;  or, — 

e.  Denying  a  motion  to  dismiss  the  complaint  on  the  ground  that  the  plain- 
tiff, a  foreign  corporation,  had  omitted  to  file  security  for  costs  {lifrane  and 
Lock  Eaten  R  R  Co.,  y.  Sehenek,  18  How.  275). 

f.  The  refosal  of  the  court  to  allow  a  party  to  serye  a  bUl  of  particulars  after 
his  time  to  do  so  had  expired  cannot  be  reyiewed  (CMngs  y.  FtiUen.  17  Abb. 
889). 

g.  Applications  for  leaye  to  amend  are,  in  all  cases,  addressed  to  the  ^scre- 
tioQ  of  the  court ;  and  no  appeal  lies  fh>m  an  order  refosing  leaye  to  amend,  in 
the  N.  Y.  common  pleas,  unless  a  certificate  is  obtained  pursuant  to  the  role  of 
that  court  adopted  22d  March,  1851  {Hatfldd  y.  Seeor,  1  Hilton,  585). 

K  An  appeal  lie& — Frcm  an  order  allowing  an  attachment  {ffk  ofLandng- 
burg  y.  MeKie,  7  How.  864 ;  Canklin  y.  Duteher,  1  Code  Rep.  N.  8.  49) ;  or,— 

i  For  the  plaintiff  to  pay^  the  defendant's  costs,  in  an  action  where  an  offer 
has  been  made,  and  the  plaintiff  has  recoyered  less  than  the  sum  mentioned 
in  the  offer  (McOrcOh  y.  Van  Wyek,  1  Code  Hep.  K  B.  157) ;  or,— 

j.  For  a  reference  after  judgment  by  defiiult,  in  an  action  to  roooyer  per- 
sonal property,  to  ascertain  the  plaintiff's  damages  occasioned  by  the  taking 
and  detaining  (Bmermn  y.  Bumiy^  1  Code  Bep.  K.  B.  189);  or, — 

k.  Directing  a  defendant  to  pay  the  amount  admitted  due  by  the  answer 
(MerrUt  y.  Thofnpe(m,  1  Abb.  228);  or,— 

L  Striking  out  portions  of  a  pleading,  if  the  portion  stricken  out  may  affect 
the  rights  of  the  party  ( TTAi^iMy  y.  Waterman,  4  How.  818 ;  (Mm  y.  jBom,  8 
ib.  195) ;  or— 

m.  In  supplemental  proceedings  {JSaieh  y.  Wegbum,  8  How.  188),  the  cases 
eontra,  Linaaay  y.  8hennan  (5  id.  808),  and  ContDay  y.  BUMne  (9  Barb.  878)» 
were  decided  before  the  amendment  made  in  1851 ;  or — 

n.  Denying  a  motion  to  set  aside  proceedings  on  the  ground  that  no  sum- 
mons had  been  seryed  ( Van  Benseelaer  y.  Ohadwid^  7  How.  2^ ;  or— 

o.  Denying  a  motion  to  enter  an  exoneretor  of  baU  (OoL  Int.  Co.  y.  Force,  8 
How.  858) ;  or— 

p.  Directing  a  reference,  in  a  case  not  authorized  by  law  {WkUaker  y.  Dee^ 
feme,  7  Bosw.  678 ;  Kenedy  y.  ShiUan,  1  Hilton,  546 ;  see  ante,  p.  495,  b) ;  or— 

q.  Opening  a  judgment  against  tiie  dty  of  New  York  on  motion  pursuant 
|o  the  law  of  1859  (Joyce  y.  Mayor  ofN,  F.  20  How.  489 ;  12  Abb.  809);  or— 

r.  Of  the  supreme  court,  reyersinga  final  decree  of  a  surrogate  in  a  pro- 
ceeding for  an  account  ( Wagener  y.  ReUey,  4  How.  195) ;  or— 

«.  Reyersing  a  surrogate's  decree  admitting  a  will  to  probate  for  error  in 
law  (Talbot  y.  Talbot,  28  N.  Y.  17) ;  oi^ 

t  Dismissing  the  proceedings  to  an  attachment,  to  compel  the  appearance 
of  the  Judgment  debtor  (Holetein  y.  Biee,  15  Abb.  807 ;  24  How.  185) ;  or— 

u.  Denying  motion  to  open  Judgment  for  default  of  an  answer,  defendant* 
swearing  to  a  defense  on  the  merits  (Qutnn  y.  Com,  2  Hilton,  467) ;  it  is  other- 
wise where  the  order  is  made  as  a  mere  fayor  (Foehay  y.  Droet,  4  Bosw.  664) ,  or 

e.  Allowing  an  amendment  of  the  complaint  by  the  insertion  of  an  addi- 
tional and  inconsistent  cause  of  action  (ShMon  y.  Adams,  27  How.  179 ;  Union 
Bank  y.  Matt,  19  How.  267;  11  Abb.  42 ;  see  SaUere  y.  Oenin,  10  Abb.  478 ;  19 
How.  288);  or— 

to.  Denying  a  motion  to  set  aside  a  report  of  referees  (Matthewe  y.  Jonee^ 
1  £.  D.  SmiUi,  42d; ;  or— 
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a.  Denying  a  motion  to  enter  Batisfaction  of  a  Judgment,  so  as  to  enlbrce  the 
]icn  of  an  attorney  (Ward  y.  Wardsuxnihy  1  E  D.  Smith,  599) ;  or,— 

b.  Allowing  an  action  to  be  entertained  in  the  name  of  Bunriving  plaintiffs, 
and  admitting  others  in  place  of  a  deceased  plaintiff  (8L  Ji^n  v.  CrSd^  10  How. 
253) ;  or,— 

6.  Denying  a  motion  te  set  aside  a  Judgment  on  the  ground,  amongst  others, 
that  the  defendant,  the  moying  party,  had  not  been^eryed  with  notice  of 
trial  {Ttcu^  y.  N,  7.  8Uam  Faucet  CI?.  1  E.  D.  Smith,  857) ;  or,— 

d.  Denying  a  motion  to  set  aside  a  Judgment  on  the  ground  that  it  was  en- 
tered after  a  settlement  and  satisfGUStion  of  the  cause  of  action  (MarqtuU  v. 
Muky,  9  How.  460)  j  or,— 

*\  Denying  a  motion  for  leaye  to  examine  an  adyerss  party  before  the  trial 
{Oreen  y.  Waod^  7  Abb.  277) ;  or,— 

/.  Confirming  the  report  of  commisdoners  of  estimate  and  assessment  In 
proceedings  for  a  street  improyement  in  the  city  of  Kew  York  {Pryor'M  Ap- 
peal,  6  Abb.  272 ;  see,  howeyer,  In  the  maUer  of  ik$  Bowery^  12  How.  97 ;  2 
Abb.  868) ;  oi^ 

g.  Allowing  a  defendant  to  put  in  a  supplemental  answer,  setting  up  a  new 
defence,  whicn,  if  established,  will  be  &tal  to  the  plaintiff's  action  (Harring' 
ton  y.  Slade,  22  Barb.  161 ;)  or— 

A.  Denying  a  stay  of  proceedings  until  the  return  of  a  commission  to  exam- 
ine witnesses  abroad  (That^ier  y.  Bennett^  MS.) ;  that  was  an  appeal  from  so 
much  of  an  order  for  a  commiB^on  as  stayed  the  proceedings  of  the  plaintiff 
until  the  return  of  the  commission.  The  general  term  of  the  supreme  court 
in  the  first  district  held  that  the  staying  the  proceedings  was  in  the  discretion 
of  the  judge,  and  that  they  would  not  review  that  discretion  where  the  order 
was  for  a  sta^r ;  but  where  the  Judge  refbsed  a  stay,  there  although  it  was  still 
a  matter  in  his  discretion,  yet  masmuch  as  an  erroneous  exercise  of  that  dis- 
cretion might  deprive  the  defendant  of  a  substantial  right,  they  would  in 
such  a  case  entertain  an  appeal  from  the  order. 

t.  A  pui*chascr  at  a  forecloeure  sale  may  appeal  to  the  general  term  from  an 
order  setting  aside  the  sede  (Mortimer  y.  liaeh,  17  Abb.  2^,  note), 

j.  An  order  refusing  an  attachment  against  a  witness  disobeying  a  subpcena 
duces  tecum,  is  appeaiable  (so  said  in  La  Forge  y.  La  Fonrge  Fire  Ins.  Uo.  14 
How.  29). 

k.  An  order  denying  a  motion  to  set  aside  for  irregularity  and  as  a  fiiyor,  a 
Judgment  talcenby  default  upon  the  answer  as  sham,  was  held  to  be  appeal- 
able (FMSseU  y.  TcMmadge,  15  Abb.  205). 

2.  An  order  giving  an  allowance  beyond  what  the  law  permits  is  appeal- 
able ( Wilkinson  y.  JVfany,  4  Abb.  98 ;  Unhn  Bank  y.  Mott,  IS  Abb.  247).  And 
where  costs  are  allowed  to  which  the  party  has  no  legal  right,  and  which 
defendant  cannot  be  required  to  pay  without  a  violation  of  the  statute,  and 
the  court  at  special  term  deny  a  motion  to  correct  such  adjustment,  an  appeal 
lies  to  the  genervd  term  (dtu^ter  v.  BmAth,  2  Bosw.  678). 

m.  If  a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause,  or 
accepts  any  benefit  or  advantage  under  it,  he  will  be  precluded  firom  asking  its 
review.  Therefore  where  an  order  was  granted  that  the  defendant  be  allowed 
to  answer  on  payment  of  costs,  and  plaintiff  accepted  the  costs  and  received 
the  answer,  Eeid,  that  the  acceptance  of  the  costs,  if  they  were  received  h^ore 
the  appeal,  was  a  waiver  of  the  rieht  of  appeal,  and  if  received  after ,  it  was  a 
waiver  of  the  appeal  (iStufway  y.  wrahamy  4  Abb.  466;  and  see  liw%»  y.  Irving 
Ins,  Co.  15  Abb.  140,  n). 

n.  A  moving  party  cannot  appeal  firom  an  order  denying  his  motion,  where 
he  has  availed  himself  of  a  provision  of  the  order  givmg  him  leave  to  renew 
the  application  (Noble  y.  Preecoit,  4  E.  D.  Smith,  139). 

o.  Where  after  an  appeal  taken  firom  an  order  denjrin^  a  motion,  an  order  i^ 
obtained  for  leave  to  renew  such  motion,  the  court  will  not  hear  the  appeal 
wliile  such  order  giving  leave  to  renew  remains  in  force  (IM  v.  EUiott,  16  flow. 
483). 
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a.  No  appeal  can  be  had  from  an  order  nntU  it  is  entered  and  the  moving 
papers  filed  ¥nth  the  clerk  {Smith  y.  Dodd,  3  E.  D.  Smith,  216 ;  McCunn  v.  Bar- 
MU,2id.  521 ;  IfanhaU  y.  Frandaoo,  10  How.  147 ;  PUOoy.  KeUy,  16  Abb.  188 ; 
OaiU  y.  Finehj  24  How.  198).  That  there  is  at  the  foot  of  the  order  a  written 
direction  of  the  Judge  to  enter  it  makes  no  difference  ( WkUaker  y.  Besfoney  7 
Bosw.  678).  But  where  an  appeal  has  been  argued  without  any  objection  or 
BUffgestion  that  the  order  has  not  been  entered,  the  court  will  not  assume  that 
it  has  not  been  entered,  but  will  decide  the  appeal  on  its  merits.    (Id.) 

b.  Subdi'vision  2. — The  provision  allowing  an  appeal  from  an  order  when  it 
sustains  or  overrules  a  demurrer,  is  applicable  to  all  cases  where  leave  to 
amend  is  given  in  connection  with  a  decision  on  a  demurrer,  and  also  to  decis- 
ions on  demurrer  to  part  of  a  pleading  (Bauman  v.  If.  T,  Central  R  R.  Co.  10 
How.  208;  Cook  y.  Pomerag,  ib.  221,  revershiff  a  G.  t&.  103).  On  the  other 
hand,  it  has  been  held  that  this  provision  appues  to  every  case  of  a  decision 
on  a  demurrer  where  the  appeal  is  taken  bemre  any  Judgment  1b  actually  eu.- 
tered  (iVottem  V.  The  Western  R  R  Cb.lOHow.  97;  yUHay.  DeForea,  Q  ib.  419 ; 
ReunokU  v.  Freeman^  4  Band.  702;  Phipps  v.  Van  C^,  4  Abb.  90 ;  7t«9  v.  MiUer^ 
19  Barb.  197).  Again,  it  has  been  held  that  in  no  case  can  a  decision  on  a 
demurrer  be  app^ed  from  as  an  order;  that  this  provision  is  inoperative; 
and  that  the  only  mode  of  reviewing  a  decision  on  a  demurrer  is,  to  allow 
^dgment  to  be  entered,  and  then  appeal  frx>m  the  judgment  {Lewis  v.  Aeker^  8 
How.  414 ;  Bruce  v.  Pinekney^  ib.  897).  These  cases  follow  the  decisions  in 
Bmtiey  V.  Jones  (8  Code  Rep.  87 ;  4  How.  886),  King  v.  Stafford  (5  How.  30),  that 
the  decision  on  a  demurrer  is  a  judgement  and  not  an  order.  (See  note  to  sec- 
tion 400).  In  Ford  v.  Turner  (5  Duer,  684 ;  3  Abb.  886 ;  13  How.  193) ;  the 
superior  court  held  that  a  decision  at  a  special  term  overruling  a  demurrer  to 
a  complaint,  and  giving  leave  to  amendj  is  not  a  Judgment  while  the  privilege  given 
to  answer  is  continuing,  and  the  decision  may  be  appealed  from  as  an  order. 
That  the  decision  at  general  term  on  such  an  appeal  is  itself  an  order,  when 
the  complaint  is  one  on  which  the  court  must  subsequently  decide  at  special 
term  what  is  the  nature  and  extent  of  the  relief  to  be  granted.  The  defend- 
ant's appealing  from  such  order  at  general  term  to  the  court  of  appeals  does 
not  stay  the  proceedings  in  the  action,  and  the  court  will  not  in  such  a  case 
order  a  stay. 

e.  In  Martin  v.  Kanouse,  (2  Abb.  390),  there  was  an  order  nronoundng  the 
answer  frivolous ;  from  this  order  an  appeal  was  taken.  On  motion  to  dis- 
miss that  appeal,  Mitchell,  J.,  said,  ^*  Another  ground  alleged  for  dismissing 
the  appeal  by  Eanouse,  is  that  the  appeal  is  from  the  order  of  the  Judge  pro- 
nouncmg  the  answer  frivolous,  and  not  from  the  judgment  entered  on  that 
order,  and  is  without  security  for  costs.  There  is  one  decision  at  general  term 
sanctioning  the  defendant's  course,  when  the  order  against  the  answer  is 
made  at  chambers ;  and  for  that  and  other  reasons  alreac^  alluded  to,  it  is  not 
deemed  expedient  to  resort  to  the  summary  proceeding  of  absolutely  dismiss- 
ing the  appeal,  although  our  impression  is  strong  that  the  appeal  should  be 
from  tlie  judgment,  as  the  order  was  made  at  special  term,  and  not  only  pro- 
nounced the  answer  frivolous,  but  proceeded  also  to  declare  the  appropriate 
judgment  in  the  whole  case.  At  all  events,  it  is  proper  that  the  defendant  file 
security  for  costs.  If  he  does  so  the  motion  to  dismiss  the  apperi  is  denied 
without  costs." 

d.  Merits. — An  order  "  involves  the  merits," —  means  all  orders  in  the  pro- 
gress of  a  cause,  except  such  as  relate  merely  to  matters  resting  in  the  discre- 
tion of  the  court,  or  to  mere  matters  of  practice  or  form  of  proceeding.  An 
application  for  the  necessary  process  to  enforce  the  Judgment  of  the  court,  in- 
volves the  merits  (Cruger  v.  iJouglas;  2  Code  Rep.  123 ;  and  see  Si.  John  v.  iVest^ 
4  How.  831 ;  TaUman  v.  Hinman,  10  id.  90).  In  Tracy  v.  Neui  York  Steam 
Faucet  Co.  (1  E.  D.  Smith,  857),  Woodruff*,  J.,  after  approving  of  the  definition 
of  merits  as  found  in  Si.  John  v.  West^  (supra),  says,  "  Where  a  Judgment  has 
been  obtained  in  violation  of  an  express  provision  of  the  code,  a  motion  to 
vacate  it  involves  the  merits."  An  order  that  a  plaintiff  recover  costs  on  the 
eronnd  that  a  claim  of  title  to  real  property  arose  on  the  pleadings,  or  came 
m  question  on  the  trial,  is  an  appealable  order.    **  It  involved  a  part  of  the 
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mtiiU  of  the  action.  It  was  a  matter  of  strict  I^gal  right  as  to  the  allowance 
of  costs.  The  order  did  not  relate  to  a  matter  of  practice  or  procedure,  or 
rest  in  the  discretion  of  the  court "  (8  Barb.  829 ;  Burharu  y.  TibbiUa.  7  How. 
78). 

a.  SulMrtantial  right — A  party  cannot  be  said  to  have  a  right  to  what  a 
court  has  a  discretion  to  grant  or  withhold.  The  legislature  must  haye  in- 
tended by  a  9ub8ianikU  rights  a  fixed,  determined  right,  independent  of  the  dis- 
cretion of  the  court,  and  of  some  yalue.  Such  a  right  must  exist  and  be  inju- 
riously aflfected  by  an  order,  to  bring  a  case  within  the  8rd  sub.  of  sect.  849 
{TaUfnan  y.  Hinman^  10  How.  90).  An  order  admitting,  or  refusing  to  admit, 
an  action  to  be  continued  in  the  name  of  a  sunriyin^  plaintiff,  or  in  the  names 
of  the  representatiyes  in  interest  of  a  deceased  plamtiff,  affects  a  tubtianUal 
right  {St  John  y.  Oroeiy  id.  258).  An  order  denying  a  party  the  exclusiye  right 
to  a  large  sum  of  money,  affects  a  substantial  nght  and  is  appealable  (Ariuaruf 
B'k  y.  TreadiD^,  84  Barb.  558). 

b.  Revieyv  of  order  granting  or  refnalng  a  new  triaL — The  decision  on 
a  motion  for  a  new  trial,  can  be  reyiewed  only  oq  an  appeal  from  the  order 
dcnyiu^  (he  new  trial  (Morange  y.  Morris^  12  Abb.  164:  82  Barb.  650 ;  Morriscm 
r.N,  r.ib  Harlem  R  B.  Co.,  82  Barb.  568).  An  appeal  may  be  taJken  from  an 
order  denying  a  motion  for  a  new  trial,  although  judgment  has  been  entered 
where  it  was  entered  before  the  appeal  taken,  but  after  the  order,  appealed 
fh>m  was  made  {PumpeUy  y.  ViUage  of  Otoego,  18  Abb.  887 ;  22  How.  885 ;  see 
BnerhiSL  y.  Post,  22  How.  886) ;  and  an  appeal  lies  to  the  supreme  court  from 
an  order  of  the  city  court  of  Brooklyn  denying  a  motion  for  a  new  trial  {duy- 
dam  y.  Orand  Street  db  Newtoum  R  R,  17  Abb.  805 :  Bennei  y.  Oily  ofBrookLyn^ 
19  How.  810). 

6.  Where  an  appeal  is  taken  from  the  Judgment  and  also  from  the  order  de- 
nying a  new  trial,  the  fiict  that  the  party  had  no  right  to  moye  for  a  new  trial 
does  not  prejudice  his  appeal  from  the  judgmentlc/oeA^^n  y.  Ihsseit.  12  Abb. 
281). 

d.  To  present  a  question  of  fact  upon  the  eyidence,  or  to  obtain  a  new  trial 
on  the  ground  of  surprise,  newly  discoyered  eyidence  or  the  like,  a  motion 
must  be  made  at  special  term  before  Judgment  (Morrison  y.  JV.  T.  dk  Harlem  R 
R  Co.,  82  Barb.  568 ;  Morange  y.  Morris,  12  Abb.  164 ;  82  Barb.  650). 

tf.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  motion  for  a 
new  trial,  does  not,  per  m,  preyent  the  respondent  entering  Judgment  in  the 
court  below.  Such  Judgment  does  not  affect  the  appeaf  The  court  below 
cannot  stay  the  proceedings  on  the  appeal  iVom  the  order  ( VaUan  y.  Nat.  Loan 
Fund  Ass.  Soe,,  19  How.  515 ;  see  McMahon  y.  Alien,  22  How.  198). 

/.  Review  of  order  anstaining  or  oyermling  a  demurrer. — ^Where  a 
demurrer  is  oyerruled  or  sustained,  a  party  may  appeal  as  from  an  order  before 
judgment  is  actually  entered,  but  not  after  judgment  is  entered  {Ivea  y.  MtUer, 
19  Barb.  197;  Sutherland  y.  Tyler,  11  How.  251) ;  and  an  appeal  may  be  taken 
from  an  order  oyerruling  a  demurrer  to  one  of  seyeral  defences  with  liberty 
to  reply  (Maitoon  y.  Baker,  24  How.  829). 

g.  Where,  on  a  demurrer  to  the  complaint,  the  court  at  special  term  ordered 
judgment  for  the  defendant,  that  the  complaint  be  dismissed,  unless  the  plain- 
tiff should  amend  and  pay  costs  within  twenty  days.  The  plaintiff  within 
twenty  days  took  an  appeal  to  the  general  term  firom  the  decision  at  special 
term,  as  from  an  order.  On  motion  to  dismiss  that  appeal  on  the  ground  that 
it  should  haye  been  from  a  Jndgment,  held  that  the  appeal  haying  been  taken 
within  the  twenty  days  allowed  the  plaintiff  in  which  to  amend,  it  was  prop- 
erly brought  as  from  an  order  {Phipps  y.  Van  CoU,  15  How.  110), 

K  Seonrity  on  appeal — On  appeals  fh)m  orders  no  security  is  required 
{Beach  y.  Southworth,  1  Code  Rep.  99 ;  6  Barb.  178 ;  Ificholson  y.  Dunham,  1 
Code  R  119;  Allen  y.  Johnson,  2  Sand.  629;  Emsrson y.  Bumey,  6  How.  82 ; 
Cook  y.  Pomeroy,  10  ib.  108) ;  unless  a  stay  of  proceedings  is  desired  (Bacon  y. 
Beading,  1  Duer,  622). 

i.  Stay  of  prooeedinga  on  an  appeal— Does  an  appeal  from  an  order 
to  the  general  term  operate,  per  ae^  as  a  atay  of  proceedlnga  ?— In  JSmer^ 
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¥m  T.  Bumny^  (6  How.  82),  it  was  held  that  an  appeal  from  an  order  is,  ^er  m, 
a  stay  of  proceeding ;  so  in  Cook  y.  Fmnarcy  (10  id,  108),  Trugiee$  qfPenn  Tan 
T.  Forbeg^  (8  id,  286) ;  the  latter  case  was  affinned  on  appeal  by  the  general 
term  {Stewart  y.  Saraioga  R  R  Co,,  (12  id  480).  On  the  other  hand,  in  Story 
y.  Ihiffy,  (8  id  487),  it  was  held  that  such  an  appeal  is  not,  jmt  m,  a  stay  of  pro- 
ceedings ;  and  hela  the  same  way  in  I/brbe$  y.  Oaia  (2  Abb.  120) ;  and  all  the 
Justices  of  the  superior  court  were  said  to  be  of  opinion  that  the  appeal  is  not, 
perse^tL  stay  (Baeon  y.  Beading,  1  Duer,  622).  In  Biek»  y.  Bmi(h  (4  Abb.  285), 
Birdseye,  J.,  at  general  term,  reyiewed  all  the  preyious  decisions ;  and  the 
conclusion  arrived  at,  was  that  an  appeal  from  an  order  is  nai,  per  m,  a  stay  of 
proceedinga  That  learned  iudge  had  preyiously  dedded  the  same  way  at 
special  term  (Johmon  y.  Qcr¥oen,  8  Abb.  208 :  see  VaUon  y.  Not  Loan  Fund  An, 
10  How.  515). 

a.  On  an  appeal  from  an  order  granting  an  injunction,  the  court  may  grant 
a  stay  of  proceedings  on  the  order  (Qenin  y.  Chadaey,  12  Abb.  69).  Security 
on  stay  of  injunction  against  use  of  trade  mark  or  sign.    (Id) 

h.  Where  an  undertaking  is  required  as  a  condition  of  granting  a  stay  of 
proceedings  pending  an  appeal  from  an  order,  such  undertaking  is  an  availa- 
Dle  security  to  the  respondent  if  the  order  be  affirmed  {Wimternoff '^^  Biegert^ 
18  Abb.  182). 

c  Hearing. — On  the  hearing  of  the  appeal,  the  motion  papers  must  be  pro- 
duced to  the  court  (Smith  y.  DodA,  8  £.  D.  Smith,  215). 

d  Where  the  necessaiy  papers  upon  the  appeal  are  not  submitted  to  the 
court,  the  appeal  will  be  distnissed.  So  held  where  the  papers  did  not  show 
whether  the  appeal  was  taken  from  a  judgment  upon  a  demurrer,  or  from  an 
order  striking  out  a  demurrer  as  frivolous  (Sun  Mvi,  Int,  Co,  y.  UlmglU^  1  Hil- 
ton,  60). 

6,  Formal  and  preliminaTy  objections,  not  inyolyin^  the  merits  of  a  motion, 
will  not  be  considered  upon  appeal  unless  it  affirmatively  appears  that  they 
were  taken  and  overruled  when  the  motion  was  brought  on  for  hearing  (Mer- 
riU  y.  Thompson,  1  Hilton,  551). 

/.  Objection  to  motion  papers  which  might  have  been  remedied  at  speda. 
term  by  amendment  if  the  objection  had  been  there  made,  cannot  be  urged  on 
the  argument  of  the  appeal  (Jaekaon  y.  Smith,  16  Abb.  201). 

g.  On  an  appeal  from  an  order  on  a  motion  where  no  affidavits  were  read 
in  opposition  to  those  in  support  of  the  motion,  every  intendment  is  in  favor 
of  the  statements  in  those  affidavits  (Jaekaon  v.  Smith,  16  Abb.  201). 

A.  On  an  appeal  from  an  order  proper  to  be  granted  only  as  a  matter  of 
fitvor,  the  court  at  general  term  in  support  of  the  order  will  presume,  till  the 
contrary  appears,  that  it  was  so  granted  (LeighUm  v.  fVood,  17  Abb.  177). 

i  Where  on  a  motion  to  set  aside  proceedings  for  irregularity,  the  irregu- 
larity is  not  stated  in  the  notice  of  motion,  and  the  motion  is  denied,  the  court 
at  general  term  on  an  appeal  from  the  order  denying  such  motion  may  pre- 
sume the  denial  was  for  the  defect  in  the  notice  (Lmoe$  y.  Graham,  16  Abb.  126 ; 
and  see  14  Abb.  449). 

J,  On  an  appeal  from  ah  order  the  objection  that  the  order  does  not  con- 
form in  its  terms  to  the  decision  actually  made  cannot  be  considered  (Ehie  v. 
EaUor,  6  Bosw.  661). 

k.  The  principle  that  the  finding  of  ikct  of  an  inferior  tribunal  is  not  to  be 
reversed  by  the  appellate  court,  merely  because  it  is  against  the  weight  of 
evidence,  has  no  application  to  appeals  to  the  general  term  from  orders  made 
in  the  progress  of  the  action,  upon  affidavits  {^rodakif  y.  Ihm$,  16  Abb.  251 ; 
25  How.  474). 

I  Costa. — An  appeal  under  this  section  is  a  motion,  and  the  costs  are  in 
the  discretion  of  the  court ;  and  if  not  awarded  on  the  decision  of  the  appeal, 
and  the  amount  stated  in  the  order,  none  can  be  obtained  (Savage  y.  Darrmo, 
2  Code  Rep.  57 ;  NeUis  v.  De  Forrest,  6  How.  418 ;  and  see  section  815  and  note). 

On  an  appeal  from  an  order  granting  or  refusing  a  new  trial,  the  costs 
are,  before  argument,  |15 ;  for  argument,  |80  (Jaekett  y.  Judd^  18  How.  885). 
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a.  In  the  superior  court  of  New  York,  costs  are  always  granted  on  the 
affirmance  of  an  order  (Purchase  y.  BeUauoSf  16  Abb.  105). 

b.  New  7ork  Common  Pleas.— Appeals  from  orders  on  pohits  of  practice 
in  this  court  are  regulated  by  rules  of  court,  which  will  be  found  in  tiie 
Appendix. 

§  350.  [300,]  Orders  at  ehamhersy  to  he  entered  before 
appeal. 

The  last  section  shall  include  an  order  made  out  of  court 
upon  notice ;  but  in  snch  case,  the  order  must  be  first  entered 
with  the  clerk.  And  for  the  purpose  of  an  appeal,  any  party 
affected  by  such  order  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 

e.  Ordprs  granted  by  a  Justice  at  chambers,  ex  parte,  voider  %  405  [8661, 
need  not  be  entered  with  the  clerk  (Savage  r.  Sdyea,  S 'Eow,  vt6 :  1  Coae 
Bep.  42),  But  upon  motions  made  upon  notice  under  section  401  [860],  the 
affidavits,  &a,  used  on  the  motion,  must  be  filed  with  the  clerk  of  the  county 
where  the  yenue  is  laid  (Id;  and  Niekcieon  y.  Dunham,  1  Code  Rep.  119) ;  or 
if  the  place  of  trial  has  been  changed,  then  with  the  clerk  of  the  county  to 
which  the  other  papers  in  the  cause  are  transferred.  And  the  order  or  aed- 
Bion  in  such  cases  must  be  entered  with  the  clerk  of  the  county  in  whidi 
such  papers  are  filed.  It  is  the  duty  of  the  respective  attorneys  to  file  the 
papers  used  by  them  on  such  motion,  and  of  the  prevailing  party  to  see  that 
the  order  is  entered  conformably  to  the  decision.  Ud,)  An  order  improperly 
entered  will  be  struck  out  on  motion  (Beddl  y.  PoweU^  8  Code  Bep.  61). 

See  anie,  p.  684,  a. 
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Ohapteb  v.* 

Appeal  to  the  Court  of  Common  Pleas  for  the  city  and  county 
ofNefU)  Yorky  or  to  a  county  courts  from  an  inferior  courts 

Baanos  851.  Existing  laws  repealed,  and  thia  chapter  substituted. 

852.  By  what  courts  judgments  to  be  reyiewed.    New  tiiaL 

853.  Appeal,  when  to  be  taken. 

854.  Notice  of  appeal  to  be  seryed  on  Justice,  and  costs  of  return 

to  be  paid. 

855.  Security  to  stay  execution. 

856.  Form  of  undertaking. 

857.  Execution,  how  staved. 

858.  In  case  of  death  of  Justice,  undertaking  to  be  filed. 

859.  Filing  in  lieu  of  service  of  notice  of  appeal. 
8(K).  Return,  when  and  how  made  and  compelled. 
861.  How  made  if  Justice  be  out  of  office. 

863.  Further  return. 

868.  Justice  dead,  insane,  or  absent 

864.  Hearing  upon  return.    Dismisdng  appeal,  if  not  brought  on. 

865.  Appeal  to  be  heard  on  the  ori^al  papers. 

866.  Judgment  on  appeal    New  tnai 

867.  Judgment-roll. 

868.  Costs,  how  awarded. 

869.  Restitution. 

870.  Setting  off  costs  and  recovery. 

871.  The  costs  on  appeal 

§  851.  [301.]  (Am'd  1849.)  Exyisting  suite.  Existing  laws 
repealed^  and  this  chapter  eubeiituted. 

All  BtatuteSy  now  in  force,  providing  for  the  review  of  jndg- 
ments  in  civil  cases,  rendered  by  courts  of  jastices'of  the  peace, 
by  the  marine  court  of  the  city  of  New  Tork,^y  the  jastices' 

a.  *  Regolarity  of  pirooeedingB  in  marine  court — ^The  court  of  common 
pleas  will  not  examine  upon  motion,  the  regularity  of  proceedings  whereby  a 
Judgment,  of  which  a  transcript  is  filed,  nas  been  obtained  m  the  marine 
court  The  remedy  in  the  court  of  common  pleas  is  by  appeal ;  and  in  case 
the  time  for  appealms  has  expired,  the  marine  court  is  empowered  by  recent 
statutes  to  gnmt  relief.  An  order  of  the  marine  court  vacating  a  Judgment, 
must  be  actually  entei^  in  that  court,  before  the  court  of  common  pleas 
will  entertain  a  motion  to  set  aside  an  execution  issued  thereon.  Where  on 
a  motion  to  set  aside  an  execution,  on  the  «t)und  that  a  decision  had  been 
made  in  the  marine  court  vacating  the  Judgment  whereon  it  was  issued,  it 
appeared  that  the  decision  had  not  been  entered  or  reduced  to  the  form  of 
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couits  in  the  city  of  New  York,  by  the  municipal  court  of  the 
city  of  Brooklyn,  and  by  the  justices'  courts  of  cities,  and  reg- 
ulating the  practice  in  relation  to  such  review,  are  repealed  ; 
and  hereafter,  the  only  mode  of  reviewing  such  judgments 
shall  be  an  appeal,  as  prescribed  by  this  chapter. 

> 

*  §  352.  [302.]  (Am'd  1849, 1857, 1862, 1863, 1864.)  Eadsting 
suits.    By  what  courts  Judgments  to  he  reviewed.    Nem  trial. 

When  a  judgment  shall  have  been  rendered  by  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  or  by  a  jus- 
tice of  a  justice's  court  of  that  city,  the  appeal  shall  be  to  the 
court  of  common  pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  court  pre- 
scribed herein,  shall  be  from  an  actual  determination  at  such 
general  term  only,  and  shall  be  taken  within  twenty  days  after 
judgment  by  such  general  term. 

In  the  city  of  Buffalo,  the  appeals  from  the  courts  of  justices* 
of  said  city  shall  be  to  the  superior  court  of  said  city.  And. 
when  the  appeal  is  to  the  superior  court  of  Buffalo,  in  the  cases 
in  which  by  the  terms  of  this  section  a  new  trial  may  be  had,, 
such  new  trial  shall  be  had  in  the  said  superior  court. 

When  rendered  by  any  of  the  other  courts  enumerated  in 
section  three  hundred  and  fifty-one,  the  appeal  shall  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered. 

an  order,  in  consequence  of  the  loes  of  papers,  it  was  held,  that  the  proper 
course  was  to  renew  the  motion  below,  and  apply  in  the  mean  time  to  the 
oonrt  of  common  pleas  for  a  stay  of  proceedings  upon  the  execution  (McGunn 
V.  Bamett,  2  E.  D.  Smith,  521). 

a.  City  of  BufGalC'In  cases  arising  in  Justices'  courts  in  the  city  of  Baf- 
fiilo,  an  appeal  lies  from  the  county  court  to  the  superior  court  of  that  city 
only,  and  the  decision  of  the  latter  court  is  final  (Burgart  y.  Stocky  12  How. 
569). 

h.  Mechanics'  liena — A  Jud^ent  of  a  Justice^s  court,  in  proceedings 
under  the  mechanics'  lien  law,  is  a  Judgment  in  a  civil  action,  and  is  the 
subject  of  review  on  appeal  to  the  county  court,  the  same  as  other  Judgments 
(Ths  People  v.  Qmnty  Judge  of  Bensgelaer,  13  How.  899). 

e.  Justices'  judgments. — As  the  only  mode  of  reviewing  a  iudjnnent 
rendered  in  a  Justice's  court,  is  that  prescribed  by  the  code  (2  Sand.  684;  11 
How.  83),  if  the  provisions  of  the  coae  are  not  complied  with,  the  appellate 
court  has  no  Jurisdiction  (TuUoek  v.  Bradshaw^  1  Code  Rep.  53 ;  Thompaon  v. 
Mifppery  id.  108 ;  Derby  v.  Uannin^  15  How.  82.  See  note  to  section  854). 

d,  Sonimary  Proceedings. — ^This  chapter  does  not. apply  to  summary  pro- 
ceedings to  recover  possession  of  land,  which  must  stul  be  reviewed  by 
eartioran  (The  People  v.  Bigelote jll  How.  83,  Duel  v.  Rust,  24  Barb.  438 ;  Tha 
People  V.  Willie,  5  Abb.  205;  Freeman  v.  Ogden;  17  Abb.  826,  note;  contra 
David  V.  Hudaon,  5  Abb.  61 ;  Bomaine  y.  Kinshimer,  2  Hilton,  519). 

See  Rules,  in  Appendix. 

^  •  Amended-^See  Appendix, 
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On  such  appeal,  when  the  amount  of  the  claim  or  claims  of 
either  party  litigated  in  the  coart  below  shall  exceed  fifty  dol- 
lars, or  when  in  an  action  to  recover  the  possession  of  personal 
property,  the  valae  of  the  property  as  assessed  and  the  damar 
ges  recovered  shall  exceed  fifty  dollars,  exclusive  of  costs,  a 
new  trial  shall  be  had  in  the  county,  court  in  the  following 
cases: 

1.  When  the  jndgment  was  rendered  upon  an  issue  of  law 
Joined  between  the  parties. 

2.  When  it  was  rendered  npon  an  issue  of  fact  joined  between 

the  parties,  whether  the  defendant  was  preseiit  at  the  trial  or  . 

not 
Provided,  however,  that  the  appellant  may  in  cases  where 

the  amount  litigated  exceeds  fifty  dollars,  state  in  the  notice  of 
appeal,  that  such  appeal  is  taken  upon  questions  of  law  only, 
in  which  case  a  new  trial  shall  not  be  had  in  county  conrt,  bnt 
the  appeal  shall  be  heard  and  determined  in  the  same  manner  y 
as  if  the  amoant  litigated  in  justices'  court  in  said  cause  ap- 
pealed was  fifty  dollars  or  under. 

a.  New  trial— The  new  trial  is  a  matter  of  right  of  which  the  appeUant 
cannot  be  deprived  on  the  ground  of  any  particularity  in  the  statement  in 
his  notice  of  appeal,  of  the  ground  of  appeal  (J^btolfr  y.  Weaitwuii^  17  Abb. 
59). 

0.  Where  there  is  an  application  for  a  new  trial  the  comity  court  must 
hear  and  decide  upon  all  the  questions  raised  by  the  appellant  as  well  those 
upon  which  the  judgment  is  alleged  to  be  erroneous,  as  those  on  which  the 
appeUant  seeks  a  new  trial  {Oook  y.  Bw(fi  10  Abb.  212). 

Appeal  bif  Ii\ftmt8f  see  ante,  p.  128,  ff, 

§  858.  [303.]  (Am'd  1851, 1852.)  EeUtmg  9uiU.  Appeal^ 
when  to  he  taken. 

The  appellant  shall,  within  twenty  days  after  judgment, 

serve  a  notice  of  appeal,  stating  the  grounds  upon  which  the 

appeal  is  founded.    If  the  judgment  is  rendered  upon  process 

not  personally  served,  and  the  defendant  did  not  appear,  he 

shall  have  twenty  days,  after  personal  notice  of  the  judgment, 

to  serve  the  notice  of  appeal  provided  for  in  tbis  and  the 

next  section. 
Bee  note  to  sect  854 

I 

§  854.  [304.]  (Am'd  1849,  1851, 1852,  185T,  1858.)  Bxh 
isting  9t$it8.  Notice  of  appeal  to  be  eerved  on  justice^  and 
cods  paid.     Undertaking  or  deposit. 

The  notice  of  appeal  must,  within  the  same  time,  be  served 
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on  the  justice,  personally,  if  living  and  within  the  county,  or 
on  his  clerk,  if  there  be  one,  and  on  the  respondent,  personally, 
or  by  leaving  it  at  his  residence,  with  some  person  of  suitable 
age  and  discretion ;  or  in  case  the  respondent  is  not  a  resident 
of  such  county,  or  cannot,  after  due  diligence,  be  found  therein, 
in  the  same  manner  on  the  attorney  or  agent,  if  any,  who  is  a 
resident  of  such  county,  who  appeared  for  the  respondent  on 
the  trial ;  and  if  neither  the  respondent  nor  such  agent  or  at- 
torney can  be  found  in  the  county,  the  notice  may  be  served 
on  the  respondent  by  leaving  it  with  the  clerk  of  the  appellate 
court,  and  the  appellant  must,  at  the  time  of  the  service  of  the 
notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein  pro- 
vided (except  in  cases  of  appeals  from  the  district  courts  in  the 
city  of  New  York,  and  the  general  term  of  the  marine  court  of 
the  city  of  New  York),  pay  to  such  justice  or  clerk  the  costs  of 
the  action,  included  in  the  judgment,  together  with  two  dollars, 
costs  of  the  return,  which  shall  be  included  in  the  judgment 
for  costs  on  reversal.  In  all  cases  of  appeal  from  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  and  from 
the  district  courts  of  the  city  of  New  York,  to  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  the  appel- 
lant shall,  at  the  time  of  the  service  of  the  notice  of  appeal, 
pay  to  the  clerk  of  the  marine  court,  or  to  the  justice  or  clerk 
of  the  district  court,  two  dollars,  as  costs  of  the  return  to  such 
court  of  common  pleas,  which  costs,  so  paid,  shall  be  included 
in  the  judgment  for  costs,  in  case  the  judgment  of  the  court 
below  shall  be  reversed ;  and  the  appellant  shall  also  execute, 
on  the  appeal,  a  written  undertaking  on  his  part,  with  one  or 
more  sufficient  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs,  disbursements,  and  extra  costs,  awarded  against  him 
in  the  court  below,  if  such  judgment  shall  be  affirmed  by  the 
appellate  court,  on  such  appeal,  together  with  all  costs  and 
damages  which  may  be  awarded  against  him  thereon ;  such 
sureties  to  justify  in  double  the  amount  specified  in  the  under- 
taking ;  such  uudert^iking  and  the  sufficiency  of  the  sureties  to 
be  approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  court  of  common  pleas,  or  the  appellant  may  de- 
posit, with  the  clerk  of  the  court  of  common  pleas,  the  costs, 
disbursements,  and  extra  costs,  included  in  the  judgment  in  the 
court  below,  and  the  sum  of  fifteen  dollars,  to  meet  any  costs 
that  may  be  awarded  against  him  in  such  appeal ;  and  sucb 
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appeal  from  the  general  term  of  the  marine  coart  and  the  dis- 
trict coart  shall  be  ineffectaal,  unless,  within  the  time  specified 
for  bringing  the  appeal,  the  appellant  execnte  such  undertak- 
ing or  make  such  deposit ;  the  undertaking,  when  executed 
and  approved,  to  be  filed  with  the  clerk  of  the  court  of  common 
pleas ;  the  amount  so  deposited  shalj  be  repaid  by  said  clerk, 
to  the  appellant,  if  he  succeed  on  the  appeal ;  and  in  case  the 
judgment  be  affirmed,  the  said  clerk  shall,  after  execution  is 
issned,  pay  over  the  amount  so  deposited,  to  the  respondent, 
which  shall  be  credited  on  the  execution  issued  on  the  judg- 
ment of  affirmance,  to  the  extent  thereof,  and  the  balance,  if 
any,  on  the  execution  issued  on  the  judj|ment  appealed  from. 

a.  Appeal  from  judgmants  in.  tbe  nmrinn  and  district  ooorts  in  tbe  city 
NeiKT  Tork,  in  actions  againBt  the  mayor,  &c.  of  said  city. — On  appeals 
by  the  mayor,  Ac  of  New  York,  from  judgments  in  the  marine  and  district 
courts  of  said  city  against  said  mayor,  kc  the  service  of  the  notice  of  appeal, 
without  more  and  without  any  security,  stays  the  proceedings  on  the  judg- 
ment ;  and  the  said  mayor,  &c,  is  not  required,  in  order  to  appeal,  either  to 
pay  the  costs  of  Judgment  or  the  fee  for  the  return  (Laws  1858,  ch.  834). 

b.  Appeals  by  municipal  Corporations. — See  awU^  p.  637,  0. 

A.  Appeals  by  the  People. — See  arUe^  p.  687,  e,  <i 

d  Who  may  appeal — Both  parties  may  appeal  from  one  and  the  same 
udgment  (Olassner  y.  WheaUm,  2  K  D.  Smith,  858 ;  Boffbins  y.  Oodman,  4  K 
.  Smith,  816). 

e.  "Wliat  judgments  are  appealable.—- Where  a  justice  dismisses  an  act- 
ion before  him  without  awarding  any  costs  against  the  plaintiff,  it  is  not 
a  case  in  which  an  appeal  can  be  brought  There  is  no  judgment  capable  of 
being  affirmed  or  reversed  (^Eaulenbeck  y.  Gillies,  7  Abb.  421 ;  2  Hilton,  239) ; 
see  however,  Gregory  v.  TVaifkw,  4  E.  D.  Smith,  58,  where  such  an  appeal  was 
allowed.  A  judgment  in  a  proceeding  to  foreclose  a  mechanic's  lien  is  ap- 
pealable {The  People  v.  Beneeelaer  Co.  Judge,  18  How.  898). 

/.  There  can  be  no  appeal  to  the  county  court  from  the  verdict  of  a  juiy 
given  upon  the  laying  out  a  private  road  (The  Fwjgle  y.  BMMon.  17  How. 
534;  29  Barb.  77). 

g.  A  party  may  appeal  from  a  judgment  in  his  iavor  (BmmS  y.  MarehaO^ 
6  Johns.  100 ;  Slaman  y.  Buckley,  29  Barb.  290). 

A.  The  remedy  by  appeal  applies  as  well  to  jurisdictionsl  defects  as  to 
irregularities  {FUch  v.  jJetUn,  15  Barb.  47). 

ft.  There  can  be  no  appeal  to  the  New  York  common  oleas,  from  a  judg- 
ment of  a  single  judge  of  the  marine  court,(7^  People  v.  Marine  Court,  8  Abb. 
57  ;^2  Barb.  502 ;  The  People  v.  Marine  Court,  8  Abb.  5 ;  The  People  v.  MaHne 
Coiirt  2  Abb.  126).  Nor  from  a  judgment  at  the  general  term  of  the  marine 
court,  reversing  a  judgment  of  a  single  justice  without  ordering  a  new  trial, 
or  a  final  judgment,  or  otherwise  determining  the  rights  <»  the  parties 
{Hme  V.  Julien,  9  Abb.  198 ;  Hoioe  v.  Julien,  2  Hilton,  458). 

j.  The  New  York  Common  Pleas  has  no  power  on  motion  to  reverse  or 
vacate  a  judgment  of  the  marine  or  district  court  {Martin  v.  Mayor  of  IT.  T. 
20  How.  87).  It  may  however,  where  a  transcripi  Las  been  filed,  perpetually 
enjoin  the  enforcement  of  such  a  judgment,  {id,) 

k.  "When  notice  of  appeal  may  be  served. — ^Notice  of  appeal  may  be 
served  immediately  after  the  justice  renders  judgment,  without  waiting  for 
the  clerk  of  the  court  below  to  docket  the  judgment  {Gristoold  v.  Van  D^ieen. 
2  E.  D.  Smith,  178). 


^ 
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a,  Notloe  of  appeal— The  Notice  of  appeal  must  be  in  writing— a  wrbal 
notice  is  not  sufficient  (Ths  People  y.  EJdridge^  7  How.  106).  It  must  specify, 
with  reasonable  certainty,  the  idleged  error,  whether  in  the  process,  the  plead- 
ing, the  proceedines  at  the  trial,  or  in  the  giving  of  judgment,  so  that  the  ad- 
verse party,  as  well  as  the  justice,  may  be  fairly  appri^  of  the  ground  on 
which  a  reversal  of  the  judgment  is  pought  {Lee  v.  Schmidt^  6  Abb.  183 ;  Kelip 
V.  Jenkins,  1  Hilton,  78 ;  Irwin  v.  i/wtr,  13  How.  409 ;  4  Abb.  133 ;  WiUiams 
V.  Cunningham,  2  Sand.  632 ;  Ihompaon  v.  Hopper,  1  Code  R  108).  This  is 
necessary  to  enable  the  juFtice  to  make  a  proper  return  (Wihster  v.  Hopkins,  11 
How.  140),  and  to  enable  the  respondent  to  prepare  for  argument,  or  procure 
an  amended  return,  if  the  ori^al  return  is  defective  as  to  any  ground  of  ap- 
peal (Morion  v.  Clark,  11  How.  498).  A  notice  of  appeal  not  stating  any 
f  rounds  of  appeal  would  probably  be  a  nullity  (Chrisiman  v.  FmtU,  16  How. 
7;  Btish  V.  jJennison.  14  How.  807).  Where  the  grounds  stated  were  "  that 
material  testimony  offered  on  the  trial  was  excluded ; "  that  "  material  testi- 
mony was  admitted  which  ou^ht  to  have  been  excluded ;  '*  that  **  the  evidence 
was  iDsufflcient  on  the  qiu^tion  of  damages ;  and  that  the  judgment  was 
a^inst  the  law  of  the  caser*  l^^ld  too  vague,  and  presented  no  points  for  re- 
view (Deiu:hars  v.  Wheaton,  16  How.  471).  A  statement  that  "  the  judgment  is 
clearl^  against  the  law  and  the  evidence  of  the  case,*^  is  not  sufficient  (i>erd^  v. 
Ednnin,o  Abb.  150 ;  15  How.  82).  And  a  general  statement  *'  that  the  jud^ent 
is  unsustiuncd  by  and  contrary  to  law  and  evidence,'*  is  insufficient  (jSKy  v. 
Jenkins,  1  Hilton,  73).  The  notice  must  itself  specify  the  ^unds  of  objection  to 
the  judgment  A  reference  to  the  proceedings  on  the  trial,  as  the  place  where 
the  grounds  of  appeal  will  be  found,  is  not  sufficient  (Mayor  of  New  York  v. 
Green,  1  Hilton,  393).  The  notice  of  appeal  must  distinctly  specify  the  errors 
allej^d,  whether  in  the  process,  pleadings,  proceedings  at  the  trial,  or  in 
^vingjudgment,  so  that  the  respondent,  the  justice,  and  the  appellate  court 
may  be  fully  apprised  of  the  matter  intended  to  be  the  subject  of  review  (Lee 
V.  Schmidt,  1  Hilton,  537).  Where  the  errors  are  not  distinctly  pomted  out  in 
the  notice,  or  where  the  notice  states  generally,  as  a  ground  of  appeal,  that 
the  Judgment  is  against  law  and  evidence,  specific  objections  will  not  be 
heard  on  the  argument,  but  the  judgment  will  be  summarily  affirmed.  (Id.) 
A  statement  in  the  notice  that  the  judgment  is  against  the  weight  of  evidence, 
is  not  sufficient  to  justify  a  review  of  the  judgment  as  being  contrary  to 
evidence,  or  agunst  evidence,  each  being  a  distinct  ground  of  error,  ana,  if 
relied  on,  must  be  stated.  (Id,)  Where  the  notice  of  api>eal  does  not  stale 
any  grounds  of  appeal,  the  judgment  will  be  affirmed  (Davis,  v.  N.  T,  and  Erie 
R.  H.  Co.,1  Hilton,  548).  But  as  upon  an  appeal  to  the  county  court,  where 
the  amount  litigated  exceeds  fifty  dollars,  the  appellant  is  entitled  to  a  new 
trial  as  a  matter  of  right ;  there  is  no  reason  [except  g  371  of  the  code]  for 
requiring  particularity  in  the  statement  of  the  grounds  of  appeal  in  the  no- 
tice of  appeal,  hence  in  such  a  case  a  notice  that  the  judgment  was  against 
law  and  evidence,  was  held  sufficient  (Fowler  v.  WesterveU,  4fy  Barb.  374). 

h.  Must  the  notice  of  appeal  state  "  manifest  injustice  "  has  been  done,  to  en- 
title the  appellant  to  relief  on  that  account  ?  (BUkman  v.  Boiger,  4  £.  D.  Smith, 
436). 

c,  EflFect  of  notloe  not  stating  the  groonds  of  appeal. — If  the  notice  does 
not  state  the  grounds  of  appeal,  the  appeal  will  be  dismissed  (8waU  v.  BendaU, 
2  E.  D.  Smith,  128 ;  Orisioold  v.  Van  Deusen,  id.  178 ;  SuOivan  v.  McDonald,  2 
Sand.  6^,  note ;  Derf^  v.  Hannin,  15  How.  82 ;  Chrixtman  v.  Taul,  16  id,  17 ; 
Busk  V.  Deniion,  14  id.  307) ;  unless  the  court,  as  it  may,  give  the  appellant 
leave  to  amend  his  notice  of  appeal  by  inserting  therein  the  grounds  oi  appeal 
{fnoin  V.  Muiir,  13  How.  409 ;  4  Abb.  133). 

d,  « And  where  the  appellant  set  forth  various  objections. as  having  been 
taken  at  the  trial  and  overruled,  but  did  not  state  the  grounds  on  which  the 
party  appealed,  the  court  dismissed  the  appeal  because  of  this  omission  (Sulli- 
van V.  McDonaid,  2  Sand.  632,  in  note). 

e  Where  a  notice  of  appeal  from  a  justice's  judgment  states  a  single  ground 
of  appeal,  it  confers  jurisdiction  on  the  county  court  to  examine  the  whole 
case,  as  set  forth  in  the  justice's  returns  (Forman  v.  Forman^  17  How.  25 
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Sixth  District ;  advene  to  Dei^  t.  HanMn^  15  How.  82 ;  Buih  t. IknnUon^l^ 
How.  807). 

a,  Tlie  objection  to  the  notice  of  appeal  should  be  taken  by  motion  to  dis- 
miss the  appeal,  not  on  the  appeal  being  called  for  argument  (trwin  t.  Mvir^  18 
How.  409 ;  4  Abb.  188). 

See  section  871,  posL 

b.  Service  of  the  notice.— Notice  cannot  regularly  be  served  on  the  attor- 
ney, if  the  respondent  is  in  fact  a  resident  [or  can  with  due  diligence  be  found 
within  the  county]  {Earis  y.  Chapman,  8  E.  D.  Smith,  216),  although  in  Lom- 
eher  v.  Nordmeyeril^  How.  146 ;  8  Abb.  244),  Gierke,  J.,  seemed  to  be  of  a 
different  opinion ;  and  where  the  notice  was  delivered  to  the  attorney,  who 
stated  the  respondent  was  a  resident,  and  thereupon  the  party  servmg  the 
notice  took  it  back  with  a  view  to  serve  it  on  the  respondent  personally, — it 
afterwards  turned  out  that  the  respondent  was  a  non-resident,  and  no  fUrther 
service  was  made, — ^held  there  had  been  no  sufQcient  service  {EarU  v.  Chapman^ 
supra). 

e.  On  the  motion  by  the  plaintiff  to  dismiss  an^ppeal  upon  the  erpund  that 
no  notice  of  appeal  had  been  served,  founded  on  fdflaavits  of  the  plaintiff  and 
of  the  attorney  who  appeared  for  him  in  the  court  below,  denying  generally 
that  a  service  of  such  notice  had  been  made,  and  not  stating  the  place  of  res- 
idence of  the  plaintiff;  the  motion  was  resisted  on  an  affidavit  or  the  defend- 
ant, stating,  on  irtformation  and  heUefy  that  the  plaintiff  was  a  non-resident ; 
held  that  such  an  affidavit  was  sufficient  prima  jads  evidence  of  the  plaintiff 
being  a  non-resident.  The  motion  was  decided  on  other  grounds  {Barle  v. 
Chapman,  8  E.  D.  Smith,  216). 

d  Where  the  notice  of  appeal  was  served  on  the  respondents  attorney,  on 
motion  to  dismiss  the  appeal  on  the  ground  that  the  notice  was  not  served  on 
the  respondent,  it  appeared  by  the  appellant's  affidavit,  that  "  he  used  ereat 
diligence  to  make  the  service  on  the  respondent,  that  he  called  at  the  residence 
of  the  respondent,  in  the  city  of  New  York,  and  could  not  find  her  there ;  was 
referred  to  another  house,  where,  it  was  said,  she  was  gone  to  service,  and  on 
calling  there  was  told  they  did  not  know  where  she  was,  and  finally,  that  she 
could  not  be  found,"  the  court  held  this  insufficient  to  show  that  the  respondent 
was  not  a  resident  of  the  city  of  New  York,  and  dismissed  the  appeal  {Duffjf 
V.  Morgan,  2  Sand.  681).  [At  the  time  this  decision  was  made  the  only  case  in 
which  service  could  be  made  on  the  attorney,  was  where  the  respondent  was 
a  non-resident.  Now  service  may  be  made  on  the  attorney  where  the  re- 
spondent cannot  with  due  diligence  be  found.] 

0.  The  notice  of  appeal  may  be  served  on  the  clerk  of  the  court,  and  in  that 
case  need  not  be  served  on  the  Justice  (Irufin  v.  Muir,  18  How.  409 ;  4  Abb.  183) ; 
and  the  costs  of  the  action  and  costs  of  the  return  may  also  be  paid  to  tlie 
clerk  (LoMcher  r.  Nordmeyer,  18  How.  146 ;  8  Abb.  244). 

f.  Giving  admission  of  du$  service  of  a  notice  of  appeal  held  a  waiver 
of  the  objection  that  it  is  not  served  in  time  (Btruter  v.  Ocean  Ins,  Co.,  9 
Abb.  23). 

g.  Payment  of  fee  for  retom. — Where,  on  an  appeal  firom  a  Justice's  judg- 
ment, the  fee  for  the  return  was  not  paid  at  the  time  of  the  service  of  the  no- 
tice of  appeal,  but  was  afterwards  tendered  and  refused,  the  Justice  refused 
to  make  any  return,  the  appeal  was  dismissed ;  and  Harris,  J.,  said,  "  If  the 
fee  for  the  return  is  not  paid  on  the  service  of  the  notice  of  appeal,  the  Justice 
is  not  bound  to  make  a  return ;  nor  is  it  in  tlie  power  of  the  appellate  court, 
either  to  compel  a  return,  or  to  hear  the  appeal  in  the  absence  of  any  return  " 
( Van  Heusen  v.  Kirkpatriek,  1  Code  Rep.  N.  8.  74 ;  0  How.  422).  See  note  to 
section  860. 

h.  Appeal,wheii  perfected. — ^An  appeal  fi:x)m  a  justice's  court  is  perfected 
by  the  service  of  notice  of  appeal  on  ttte  Justice,  and  on  the  respondent,  or  his 
attorney,  if  the  respondent  is  a  non-resident ;  and  when  notice  of  appeal  had 
been  served  on  the  Justice,  and  no  notice  had  been  served  ou  the  respondent, 
it  was  held  that  no  appeal  had  been  perfected,  and  that  the  plaintiff  should 
treat  the  service  made  as  a  nullity  and  issue  execution  on  the  judgment :  and 
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a  motion  to  set  aside  the  appeal  was  dismissed  (8ehermer7u>m  v.  GoHrf,  1  Code 
Rep.  K.  8.  290 ;  The  Pisopb  y.  Eldridge,  7  How.  108).  The  appeal  to  the  county 
court  is  not  perfected  until  the  appellant  pays  the  costs  of  the  action  (OTii- 
wild  y.  Van  Deftum,  2  E.  D.  Smith,  178). 

a.  Deposit  or  nndertakliig.— The  deposit  or  undertaking  required  by  this 
section  is  necessary  to  make  an  appeal  effectual,  but  such  undertaking  or  de- 
posit does  not  stay  the  execution  on  the  Jud^ent ;  to  obtain  such  a  stay,  an 
undertaking  must  be  giyen  pursuant  to  section  ^0  {OnderdoTik  y.  BmmoM.  2 
HDton,  fm ;  9  Abb.  187 ;  17  How.  645). 

b.  An  undertaking  pursuant  to  this  section  does  not  bind  the  sureties  for  the 
payment  of  the  dama^  recoyered  by  the  judgment  appealed  from.  The 
**  damages  "  referred  to  in  this  section,  are  sack  sum  as  the  court  may  award 
the  respondent  in  addition  to  the  judgment  appeided  from,  and  beyond  the 
costs  of  appeaL    (id) 

6,  The  undertaking  under  this  section  does  not  stay  proceedings  on  the  judg- 
ment ;  to  stay  proceedings,  an  undertaking  must  be  giyen  puisaant  to  sections 
856  and  856.    (id,) 

d.  The  "  damages  **  mentioned  in  this  section  applies  to  those  cases  where 
on  an  appeal  a  recoy  ery  is  had  by  one  party  and  costs  are  awarded  to  the  other 
{%  870),  and  a  set-off  is  ordered  and  a  judgment  is  giyen  for  the  balance,  such 
balance  if  against  the  appellant  would  be  ^*  damages.'*    {Id.)  , 

*  The  appellant  is  not  required  to  serye  a  copy  of  the  uniertaklng  on  the 
respondent  or  his  attorney  (^axknon  y.  QmUh^  26  How.  476 ;  16  Abb.  201X 

/.  The  court  may  permit  an  amendment  of  any  defect  in  the  undertaking 
{yrood  y.  Ktay^  2  Hilton,  834 ;  Irmn  y.  Mocre,  18  How.  410). 

g.  The  liability  of  sureties  on  an  undertaking  under  this  section  is  fixed  the 
moment  the  judgment  is  aflirmed  (Onderdonk  y.  Emmom^  2  Hilton,  604 ;  9  Abb. 
187;  17HoWi6&). 

h.  Objeotlons  to  ragulazity  of  notioe,  or  that  it  waa  not  In  time^  when 
to  be  taJcen. — ^An  objection  to  the  regularity  of  the  notice  of  appeal  will  not 
be  considered  on  the  argument  of  the  appeaL  The  remedy  for  any  irre^Iar- 
ity  in  that  respect  is  by  motion,  upon  notice  to  the  appellant  to  dismiss 
the  appeal  (Nye  y.  Ayra,  1  E.  D.  Smith,  538 ;  Partridge  y.  Thayer,  2  Sand. 
228). 

i.  An  objection  that  a  notice  of  appeal  has  been  seryed  after  the  time  pre- 
scribed by  the  statute,  can  be  taken  adyantage  of  only  by  a  motion  to  dismiss 
the  appeal,  when  the  fact  of  the  service  being  too  late,  does  not  appear  from 
tlie.retum  (MilU  y.  BhuU,  2  E.  D.  Smith,  139). 

j,  yLoMoa  to  diamiim  appeal  lor  not  stating  grounds  of  appeal  in  notioe. 
— ^The  motion  to  dismiss  an  appeal  because  the  notice  does  not  state  the  grounds 
of  an  appeal  should  be  made  at  a  special  term  (OrmoM  y.  Van  Deiuen,  2  £. 
D.  Smith,  178 ;  see  Inoin  y.  MiUr,  i  Abb.  188 :  18  How.  409). 


§  855.  [306.]  (Am'd  1849, 1863.)  Moisting  suits.  Security 
to  stay  execution. 

When  by  the  terms  of  Bection  three  hundred  and  fifty-twoi 
the  appellant  is  entitled  to  a  new  trml,  in  the  appellate  conrt, 
he  shall,  at  the  time  of  taking  his  appeal,  and  in  all  other  cases, 
if  he  desires  a  stay  of  execution  of  the  judgment,  give  security 
as  provided  in  the  next  section. 

h.  Staying  proceedlnga  on  the  Judgment— The  appellate  court  is  not 
Justified  in  staying  proceedings  on  the  judgment  appealed  from,  upon  any 
other  grounds  than  those  prescribed  by  statute  (BdwlUTu  y.  Jklayor  cf  2f.  7i,  9 
Abb.  &). 


• 
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a.  An  appeal  firom  the  Judgment  of  a  Justiee  of  the  peace,  not  foHowed  up 
by  the  giving  of  the  undertaking  required  by  the  code  (§§  855, 856,  857),  wi& 
not  operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  may  elect 
to  pursue  in  order  to  enforce  the  collection  of  the  Judgment  iJChnftay  y.  BUeh- 
ins,  9  Barb.  878). 

b.  The  appeal  to  the  county  court  does  not  mwenede  the  justioe*8  judgment 
{Fruyn  v.  Tyl&r,  18  How.  881). 

e.  Where  the  respondent  has  issued  an  execution  and  made  a  lery  before 
the  stay  was  perfected,  the  seiTice  of  a  certified  copy  of  the  undertaking  on 
the  oflScer  arrests  the  proceedings  at  the  point  in  which  they  were  at  the  time 
of  such  seryice.  The  levy  is  not  discharged,  nor  can  the  appellant  have  the 
goods  returned  to  him  until  the  appeal  is  disposed  of  (8mm  y.  AH&n.  2  £.  D 
Bmith,  259X 

§856.  [306.]  (Am'd  1849.)  EtMng  suita.  Form  of 
undertaking. 

The  secarit 7  shall  be  a  written  nndertaking,  executed  by 
one  or  more  enfScient  sureties,  approved  by  the  county  judge 
or  by  the  court  below,  to  the  effect  that  if  judgment  be 
rendered  against  the  appellant,  and  execution  thereon  be  re- 
turned unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay 
the  amount  unsatisfied. 

d.  Where  proceedings  have  been  staved  bv  an  undertaking  given  pursuant  to 
this  section,  on  the  Juafment  being  affirmed,  the  stay  ceases,  and  the  respond- 
ent may  proceed  to  coUect  his  Judgment  {Ond&rdonk  v.  Emmons,  2  Hilton, 
504). 

s.  Where  the  county  court  reversed  the  judgment  of  the  lustice  and  the  su- 
preme court  reversed  the  judgment  of  the  county  court  ana  affirmed  that  of 
Uie  justice  with  costs,  held  that  the  sureties  in  an  undertaking  given  pursuaii: 
to  this  section,  were  liable,  not  merely  for  the  amount  of  the  judgment  in  the 
county  court,  but  for  the  amount  recovered  in  the  supreme  court  {Smith  v. 
Cnmse,  24  Barb.  488). 

/.  The  liability  of  sureties  on  an  undertaking  under  this  section  does  not  arise 
until  the  Judgment  is  affirmed  and  execution  therein  is  returned  unsatisfied 
(Ond&rdonk  v.  Emmons,  2  Hilton,  504). 

g.  An  action  will  not  lie  against  a  Jud^  for  an  error  in  Judgment  in  ap- 
proving an  invaUd  undertakmg  (CMckeinng  v.  BMnson,  8  Gushing,  548). 

§  357.  [307.]  (AmM  1849.)  Existing  suits.  Execution^ 
how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  shall 
Btaj  the  issuing  of  execution ;  or  if  it  has  been  issued  the 
«ervice  of  a  copy  of  the  undertaking,  certified  by  the  court 
'below,  upon  the  officer  holding  the  execution,  shall  stay  further 
proceedings  thereon. 

K.  On  appeal  from  the  judgment  of  the  marine  or  one  of  thejustices*  courts, 
if  an  execution  has  been  issued  from  that  court,  and  the  officer  has  levied 
tipon  the  defendant's  goods,  the  giving  of  an  undertaking  on  appeal,  pursuant 
to  §  357  of  the  code,  and  the  service  or  a  certified  copy  on  the  officer,  arrest 
zthe  proceedings  in  the  State  in  which  they  are  at  the  time  of  such  service. 


§§  358 — 360.]  TO  ▲  couimr  oouirr.  697 

Bat  the  levy  is  not  thereby  dischar^;ed,  nor  can  the  appellant  require  that  the 
goods  levlea  apon  be  returned  to  him  before  the  appeal  is  disposed  of  {Smith 
V.  AUen,  2  E.  D.  Smith,  259).  But  where  an  execution  was  handed  to  a  con- 
stable on  the  4th,  and  on  the  5th  the  defendant  perfected  an  appeal  and  seryed 
a  copy  of  the  undertaking  on  the  plaintiff  in  the  forenoon  of  the  same  day, 
and  the  plaintiff,  on  the  same  day,  and  before  the  constable  was  served  with  a 
copy  of  the  undertaking,  directed  him  to  levy  on  a  horse  of  the  defendant, 
the  court  refused  to  sanction  such  a  proceeding,  and  set  adde  the  levy  (Janet 
V.  MeCaH,  7  Abb.  418). 

§  858.  [308.]  (Am'd  1849.)  Edsting  mits.  In  com  of 
decAh  of  justice^  imdertaking  to  he  JUed. 

Where,  by  reaeon  of  the  death  of  a  justice  of  the  peace,  or 
his  removal  from  the  county,  or  any  other  cause,  the  under- 
taking on  the  appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  court,  and  notice  thereof 
given  to  the  respondent,  or  his  attorney,  or  agent,  as  provided 
in  section  three  hundred  and  fifty-four ;  it  shall,  thereupon, 
have  the  same  effect  as  if  delivered  to  the  justice. 

§  359.  [309.]  (Am'd  1849, 1852.)  Existing  suits.  Filing 
in  lieu  of  service  of  notice  of  appeal. 

When  by  reason  of  the  death  of  a  justice  of  the  peace,  or 

4  his  absence  from  the  county,  or  any  other  cause,  the  notice  oi 

appeal  cannot  be  served  as  provided  by  section  three  hundred 

and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 

clerk  of  the  county. 

*  §  360.  [311.]  (Am'd  1849,  1852,  1862.)  Ecisting  suits. 
Heturny  when  and  how  made  and  compelled. 

The  court  below  shall,  thereupon,  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  return 
to  the  appellate  court  of  the  testimony,  proceedings,  and  judg- 
ment, and  file  the  same  in  the  appellate  court.  The  return 
may  be  compelled  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return,  unless  the  fee,  prescribed  by 
the  last  section  of  this  chapter,  be  paid  on  the  service  of  the 
notice  of  appeal. 

c  The  return. — ^The  justice,  in  making  his  return,  acts  mtniaterially,  and  is 
responsible  to  the  party  injured  for  any  errora  therein  (Houghton  v.  Swarihout^ 
1  Denio,  509).  The  return  ahould  contain  all  the  evidence  used  on  the  trials 
documentary  and  oral  (Offden  v.  Sanderton,  8  K  D.  Smith,  167 ;  Orcutt  v.  C<ihiU^ 
24  N.  Y.  578);  and  the  pleadings ;  a  statement  of  the  testimony  and  ludgment  is 
not  sufficient  It  should  also  state  when  the  process  was  returnable,  the  day 
issue  was  joined,  the  adjournments,  if  any,  the  date  of  the  trial,  and  the  day 
whereon  judgment  was  rendered  (Ptien  v.  Diossfff  3  £.  D.  Smith,  115 ;  EouUIom 

*  Amended-^See  Appendix. 
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r.Mc€fteaand,2id.90).  AU  theprocee^gs  (ficMowy.  0UM,8CodeR  184; 
eee  Denison  r.  Camahan,  1  £  D.  Smith,  144, 147,  note ;  MeOafferi^  t.  £€0^,  2 
Sand.  687).  And  the  notice  of  appeal  (StuA  t.  Bemwn^  14  How.  907).  If  the 
notice  of  appeal  is  not  returned,  Uie  appellate  court  wUl  dismiss  the  appeal 
(uL/  Oabre  v.  Shtrgii^  1  Hilton,  160.  Where  the  return  fiiils  to  show  what 
judgment  if  any  has  been  rendered  the  coort  will  on  that  ground  alone  dismiss 
an  appeal  mthofMisiWoodnder,  Fiends,  dR  D.  Smith,  880;  contra,  see  Klenek 
T.  JfeJ/brea,  8  Code  Rep.  185). 

a.  Where  the  return  does  not  state  that  it  contains  all  the  evidence,  the 
court  will  not  presume  there  was  evidence,  not  in  the  return  sufficient  to  war- 
rant the  judgment  {OaSMan  y.  ifiv,  12  How.  495 ;  see  18  How.  96 ;  see  how- 
ever Prosser  v.  Seeor,  5  Barb.  607). 

b.  If  the  return  is  defective  an  amendment  should  be  procured  by  applici^ 
tion  to  the  appellate  court  for  an  order  upon  the  court  below,  to  make  a  Air- 
ther  or  full  return  in  relation  to  the  matters  alleged  to  be  omitted  or  defec- 
tivelv  set  forth  therein  {Batown  v.  Oraw,  4  E.  D.  Smith,  18 ;  Fairbank»  v.  Cor- 
Ue$,  8  id.  588).  The  motion  may  be  on  affidavit  or  other  proof  (CapeweU  v. 
Waterman,  2  tdL  180 ;  Lyntky  v.  Bendegrast,  id.  48).  Parties  shoula  not  bring 
on  the  appeal  fbr  argument  until  the  return  is  complete  {McAUiatar  v.  SeaeUmy 
4  £.  D.  Smith,  41) ;  for  on  the  argument  the  return  is  conclusive  as  to  what 
transpired  in  the  court  below,  and  affidavits  cannot  be  read  to  contradict  or 
add  to  it  (Bawsan  v.  Chmo,  id.  18;  Tnui  v.  Delaptains,  8  td  216;  KUpatrusk  v. 
Carr,  8  Aob.  117) ;  and  this  applies  to  the  charge  of  the  justice  to  the  jury 
(Oarriscm  v.  Pearoe,  8  K  D.  Smith,  255).  Whether  an  allegation  that^  the 
amount  of  recovery  as  certified  in  the  return  is  erroneous  by  reason  of  a 
clerical  error  of  the  justice,  will  be  inquired  into  and  determined  upon  affida- 
vits produced  on  the  appeal,  without  any  preliminary  movement  to  obtain  a 
further  or  amended  return?  Query.  {AUhau$e  v.  i&0,  4  ioL  847 ;  Gapewell  v. 
Orrfuby,  2  td  180;  Kapatnck  v.  Carr^  8  Abb.  117 ;  I^nii^  y.  Ftndegroit,  2  £. 

D.  Smith,  43 ;  Francois  v.  Oeekt,  id.) 

e.  The  return  must  be  submitted  on  the  argument  {Smiih  y.  Van  Brunt,  2 

E.  D.  Smith,  584 ;  see  section  862,  and  note.) 

d.  On  the  hearing  of  an  appeal  from  a  justice's  court,  the  return  of  a  justice 
cannot  be  contradicted  or  impeached  by  affidavit  It  is  conclusive  in  respect 
to  the  statements  contained  in  it  If  a  return  is  erroneous,  it  can  only  be  cor- 
rected by  order  on  motion  to  the  court  {Sbeneer  v.  Beck,  1  Hilton.  276 ;  KeUy 
T.  Brovoer,  id.  514;  Mitchdl  y.  Menkle,  uL  142;  mipatriek  y.  Carr,  8  Abb. 
117.) 

0.  Where  judgment  is  rendered  in  a  justice's  court  without  proof^  and  on 
de&ult,  upon  a  constable's  return  of  the  personal  service  of  a  summons  and 
complaint,  the  statute  must  he  strictly  complied  with.  The  justice*s  return  in 
such  a  case  should  show  that  a  copy  of  the  complaint  was  served,  verified  by 
the  party  pleading,  or  his  agent  or  attorney,  as  the  case  may  be.  A  return 
which  stated  ^  that  the  summons  was,  by  the  return  duly  made  thereon  by 
R.  G.,  one  of  the  constables  of  the  city  and  county  of  New  York,  certified  to 
have  been  served  with  the  compliunt  verified,  on  the  defendant  in  person  in 
the  city  of  New- York,  on,"  &c.,  that  on  the  return-day  plaintiff  appeared,  but 
defendant  did  not,  whereupon  judgment  was  rendered  for  plamtiff  for  the 
amount  specified  in  the  summons,  was  held  to  be  insufficient,  although  a  veri- 
fied complaint  was  annexed  to  the  return.  The  return  did  '*  not  show  that 
the  complaint  upon  which  the  judgment  was  rendered  was  served  with  the 
summons,  or  upon  what  complaint  the  Judgment  was  given ;"  and  the  judg^ 
ment  was  reversed  (Spring  v.  Baker,  1  Hilton.  526). 

/.  An  original  summons  in  a  district  court,  made  returnable  at  9  ▲.  u.  and 
having  been  returned,  personally  served,  a  judgment  rendered  thereon  by 
default,  is  regular,  and  cannot  be  mi  peached  upon  appeal  to  the  court  of  com- 
mon pleas  by  affidavits  showing  the  copy  summons,  served  upon  the  defend- 
ant, to  have  been  made  retumaole  at  10  a.  m.  If  the  constable  did  not  serve 
a  copy  of  the  summons  upon  him  (the  defendant)  he  must  seek  his  remedy  by 


§§  361—363.]  TO  A  OOTOTT  OOUKT.  699 

« 

an  action  for  a  iklBO  return.    The  return  cannot  be  impeached  on  an  appeal 
from  the  Judgment  {JSaugh^  y.  WtUoUy  1  Hilton,  259). 

0.  A  Justice  may  refuse  to  make  his  return  until  his  fees  are  paid,  but  if  he 
makes  his  return,  the  non-payment  of  the  fees  is  no  ground  for  dismissing  the 
appeal  {Bray  y.  Medman^  6  Cal.  287). 

§  361.  [312.]  Eoistmg  miU.  How  made  if  jutftice  he  out 
of  office. 

When  a  justice  of  the  peace,  by  whom  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office  before  a  re- 
turn is  ordered,  he  shall  nevertheless,  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office. 

§  862.  [318.]  (Am*d  1857.)  EssisUng  suite.  Further 
return. 

If  the  return  be  defective,  the  appellate  court  may  direct  a 
further  or  amended  return  as  often  as  may  be  necessary,  and 
may  compel  a  compliance  with  its  order,  by  attachment.  And 
the  court  shall  always  be  deemed  open  for  these  purposes. 

0.  Where  im  order  for  an  amended  return  firom  a  Justice's  court  is  granted 
at  the  first  term  of  the  county  court  after  the  filing  of  the  original,  it  is  im- 
proper to  place  the  appeal  upon  the  calendar  of  the  county  court  until  the 
return  of  the  Justice's  court  has  been  perfected  by  the  filing  of  the  amended 
return.  Where  the  county  court  before  the  filing  of  the  amended  return, 
dismisses  the  appeal  under  and  by  the  mandate  of  S  864  of  the  code,  it  acts 
ministeriaUy,  ana  the  dismissal  is  a  nttlUty,  and  a  mandamus  may  issue  in  like 
manner  as  if  the  appeal  had  not  been  dismissed,  requiring  the  county  court 
to  proceed  to  Judgment  {Tlie  People  r.  Clinton  County  Judge,  18  How. 
277). 

b.  Exceptions  and  rulings  of  the  court  below  not  appearing  in  the  return 
cannot  be  brought  to  the  notice  of  the  appellate  court  except  by  compelling  a 
fhrther  or  amended  return  (Syiand  y.  Sherman,  2  E.  D.  Smith,  285). 

e.  Where  the  return  of  a  justice  on  appeal  fisdled  to  show  in  what  manner 
he  had  disposed  of  a  material  question  touching  the  admissibility  of  eyidence, 
the  case  was  ordered  to  stand  oyer  for  a  further  return,  upon  the  coming 
In  of  which  a  final  decision  was  rendered  (Matthew  y.  FieetHf  2  £.  D.  Smith, 
91). 

Bee  note  to  section  861,  and  rule  68.     • 

§  868.  [814.]  Existing  suite.  Juetide  deady  ineane,  or 
absent. 

If  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  State,  the  appel- 
late court  may.  examine  witnesses  on  oath,  to  the  facts  and  cir- 
cumstances of  the  trial  or  judgment,  and  determine  the  appeal, 
as  if  thQ  facts  had  been  returned  by  the  justice.  If  he  shall 
have  removed  to  another  county  widiin  the  State,  the  appellate 
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court  may  compel  him  to  make  the  return,  as  if  he  were  still 
within  the  county  where  the  judgment  was  rendered. 

a.  A  return  to  a  eertioraTi  made  by  a  Judge  who  was  out  of  office  before  the 
eervioe  of  the  eertioroH  upon  him,  held  vahd  (OTfuwsr  r.  DecUn^  15  How.  470 ; 
The  FHopie  y.  Canot&r,  6  Abb.  228;  Earrit  y.  Whilney^  6  How.  175 ;  oyerrullng 
F96k  y.  Fooiy  4  How.  425). 


§364.  [315].  (Am',d  1862, 1863.)  ExiBting  wlU.  NoiAo- 
ing  appeal  far  hea/ring.  Dismiaaing  a^ppealifnot  Iraugkt  an, 
NefVD  trial. 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had  as  provided  by  this  chapter, 
it  may  be  brought  to  a  hearing  at  a  general  term  of  the  ap- 
pellate court,  upon  notice  by  either  party  of  not  less  than  eight 
days.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon  without  further  notice  until  finally  disposed  of.  But 
if  neither  party  bring  it  to  a  hearing  before  the  end  of  the  sec- 
ond term,  the  court  shall  dismiss  the  appeal,  unless  it  continue 
the  same  by  special  order  for  cause  shown.  If  the  appeal  is 
from  a  judgment  where  a  new  trial  may  be  had,  it  may  be 
brought  to  a  hearing  or  trial  at  any  term  of  the  county  court 
at  which  a  petit  jury  shall  be  summoned  to  attend,  upon  the 
same  notice  as  provided  for  actions  in  the  supreme  court ;  at 
least  eight  days  before  the  court,  the  party  desiring  to  bring 
on  the  appeal  shall  serve  a  note  of  issue  on  the  clerk,  and  the 
clerk  shall  thereupon  enter  the  cause  on  the  calendar  accord- 
ing  to  the  date  of  the  return.  And  the  provisions  of  this  chap- 
ter for  a  new  trial  shall  apply  as  well  to  appeals  heretofore 
taken  and  now  pending,  as  those  hereafter  to  be  brought. 

b.  Proceeding  on  heaxing  of  appeal — On  appeal  from  a  Juatice*8  court, 
under  sections  858  and  8S6,  the  appellate  court  must  hear  at  the  same  time 
and  pass  upon  all  the  questions,  both  those  of  error  in  law  and  of  error  in  fact, 
and  of  a  motion  for  a  new  trial  {Oook  y.  Suoifl,  10  Abb.  213 ;  18  How.  454). 
Where  the  county  court  refused  to  hear  argument  upon  the  whole  case,  at  the 
same  time  reauiring  the  appellant  to  argue  his  motion  for  a  new  trial  before 
proceeding  witn  the  case,  or  lose  the  benefit  of  it,  the  supreme  court  reyersed 
the  Judgment,  and  left  the  cause  pending  upon  the  appeal,  in  the  county  court, 
to  be  proceeded  with  anew.    (Id) 

e.  The  Judgment  appealed  from  will  be  reversed  by  defiiult,  if  the  respond- 
ent does  not  appear  to  argue  the  appeal  (Whitney  v.  jBayardy  2  Sand.  684). 

d.  Where  notice  of  hearing  has  been  given  by  the  appellant,  the  respon- 
dent may  move  for  an  affirmance  of  the  Judgment,  ex  parte,  although  he  has 
civen  no  notice  of  argument  (Chnatant  v.  Wardy  1  CaL  888 ;  Tawnehend  y. 
Aeenan,  per  HUton,  J.,  16  March,  1859). 


\. 
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§  865.  [316.]  (Am'd  1849.)  Edsting  suits.  To  he  heard 
an  original  papers. 

The  appeal  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  famished  for  the  nse  Of  the  coart. 


*  §  866.  [317.]  (Am'd  1849, 1851,  1862.)  Existvng  suiU. 
Searing  on  appeal.  Judgment  on  appeal.  Error  in  fact. 
Judgment  hy  default.    New  trial. 

Upon  the  hearing  of  the  appeal,  the  appellate  conrt  shall 
give  judgment  according  to  the  justice  of  the  case,  without  re- 
gard to  technical  errors  and  defects  which  do  not  affect  the 
merits. 

In  giving  judgment,  the  court  maj  affirm  or  reverse  the 
judgment  of  the  court  below,  in  whole  or  in  part,  and  as  to 
any  or  all  the  parties,  and  for  errors  of  law  or  fact.  i 

If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceed- 
ings, not  affecting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  justice,  the  court  may  determine  the  alleged 
error  in  fact  on  adSidavits,  and  may  in  its  discretion  inquire 
into  and  determine  the  same  upon  examination  of  the  witnesses 

If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  by  the  appellant  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorily  ex- 
cuses his  default,  the  court  may,  in  its  discretion,  set  aside  or 
snspend  judgment,  and  order  a  new  trial  before  the  same  or 
any  other  justice  in  the  same  county,  at  such  time  and  place 
and  on  such  terms  as  the  court  may  deem  proper. 

Where  a  new  trial  shall  be  ordered  before  a  justice,  the  par- 
ties must  appear  before  him  according  to  the  order  of  the  court, 
and  the  same  proceedings  must  thereupon  be  had  in  the  action 
as  on  the  return  of  a  summons  personally  served.  If  the  ap- 
peal shall  be  from  a  judgment  in  which  a  new  trial  may  be 
had  as  in  this  chapter  provided,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  tlie  issue  joined  before  the  justice  was 
an  issue  of  law,  or  to  the  trial  thereof  by  jury,  if  such  issue 
was  upon  a  question  of  fact 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law, 
the  court  shall  render  judgment  thereon  according  to  the  law 
of  the  case ;  and  if  such  judgment  be  against  the  pleadings  of 
either  party,  an  amendmefit  of  such  pleading  may  be  allowed 

*  Amended^See  Appendix. 
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on  the  same  terms  and  in  like  case  as  pleadings  in  actions  in 
the  supreme  court,  and  the  court  may  thereupon  require  the 
opposite  party  to  answer  such  amended  pleading  or  join  issue 
thereon,  as  the  case  mav  require  summarily. 

2.  If,  upon  an  appeid  in  an  issue  of  law,  the  court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall  in  like 
manner  require  the  opposite  party  summarily  to  answer  such 
pleading  or  join  issue  thereon,  as  the  case  may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall 
proceed  to  hear  the  same  tried  by  a  jury  in  the  same  manner 
as  issues  joined  in  the  supreme  court. 

4.  Every  isBue  of  fact  so  joined  or  brought  upon  an  appeal 
shall  be  tried  in  the  same  manner  as  in  actions  commenced  in 
the  supreme  court 

6.  The  court  shall  have  the  same  power  over  its  own  deter- 
minations, the  verdict  of  the  jury,  and  shall  render  judgment 
thereon  in  the  same  manner  as  the  supreme  court  in  actions 
pending  therein. 

6.  Either  party  may  move  for  a  new  trial  in  said  court  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made 
before  or  after  judgment  has  been  entered ;  and  the  provisions 
of  this  act  in  relation  to  the  proceedings  on  receiving  the  ver- 
dict of  a  jury,  exceptions  to  the  decisions  of  the  court,  making 
and  settling  case  and  exceptions,  motions  for  new  trials,  and 
making  up  the  judgment-roll  in  the  supreme  court,  are  hereby 
made  applicable  to  all  appeals  brought  up  for  trial  as  in  this 
chapter  provided. 

a,  Bxoeption  not  neoasaazy.— In  a  Justice's  conrt  no  exception  is  neces- 
sary to  secure  the  right'  to  appeal,  oblection  is  sufficient  [Meeeh  r.  Brown^  4 
Abo.  19).  And  where  evidence  olierea  on  a  trial  before  a  Justice  is  objected 
to  and  excluded,  and  neither  the  grounds  of  the  objection  nor  the  object  of 
the  proof  is  stated,  and  the  court  on  appeal  can  see  that  a  |pod  objection 
miffht  have  been  taken,  it  wUl  presume  that  the  proper  objection  wss  taken 
ana  the  decision  below  made  upon  that  ground  (Bdiawi  v.  Sachett^  15  Barb. 

m 

b.  Only  the  defeota  aet  out  hi  Hie  notioe  can  be  conaidered  on  the 
appeal  (Lee y.  SchmiU^  6  Abb.  188 ;  Dugyy.  Tfumwan^  R  D.  Smith.  178 ; 
Bwik  T.  Denniion,  14  tiow.  807 ;  Damb  v.  Ecfnum,  8  £.  D.  Smith,  861 ;  Derby 
y.  Hannin,  5  Abb.  100;  8tam  v.  Drinker^  2  £.  D.  Smith,  402 ;  Heim  y.  Wolf, 
1  fdL  72).       • 

0.  What  queatlona  are  reviewaible  on  appeaL — As  a  general  rule,  the  conrt 
upon  appeals  fW)m  inferior  courts  disregards  all  oblections  not  taken  at  the 
trial,  nor  distinctly  specified  in  the  noUce  of  appeal  (Desmond  y.  Rtee,  1*  Hil 
ton.  681).  An  exception  to  this  rule  was  made  where  the  plaintiff,  without 
giym^  the  bond  required  by  the  reyised  statutes,  recoyered  Judgment  on  two 
negotiable  notes  which  had  been  lost,  and  no  objection  to  his  rccoyery  on 
that  ground  was  made  at  the  trial.    Held,  neyertheless,  that  the  giving  a 
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bond  was  a  pre-ttmiuUe  to  any  recovery,  and  the  return  not  Bhow!ng  afDrm* 
atively  that  a  bond  was  given,  the  )adgment  must  be  reversed.  (Id) 

a.  The  refusal  of  a  Justice  to  allow  an  amendment  of  a  pleading,  if  in  any 
case  a  ground  of  appeal,  can  only  be  so  when  no  injustice  would  result  from 
granting  the  application.  Where  a  motion  was  made  upon  the  trial  to 
amend  an  answer,  so  as  to  add  a  new  defence ;  held,  on  appeal,  that  it  was 
properly  refused  (TattenajU  v.  EcuSy  1  Hilton,  56).  It  is  improper  for  a  Jus- 
tice to  allow  an  amendment  in  an  action  for  felse  imprisonment,  by  adding  a 
count  for  malicious  prosecution  ( Waldheim  v.  Sichel^  1  Hilton,  45). 

b.  Objection  to  questions  as  leading  should  specify  the  ground  of  objection; 
80  that  the  form  of  the  question  may  be  altered  accordingly ;  otherwise,  the 
objection  will  not  be  considered  upon  appeal    (Id.) 

c  Whether  the  Justice  of  a  district  court  may  open  a  Judgment  rendered 
by  him  on  de&ult  through  mistake,  is  doubtfhl ;  but  if  such  a  Judgment  be 
opened  by  consent  of  the  parties,  and  the  cause  tried  upon  its  merits,  and  on 
such  trial  a  judgment  similar  to  the  one  previously  entered  be  rendered,  it 
will  not  be  deemed  irregular,  where  it  can  be  seen  that  the  evidence  justified 
the  conclusion  arrived  at  by  the  Justice ;  and  the  power  of  the  justice  to  open 
the  default  and  proceed  with  the  trial,  will  not  be  inquired  into  on  appe&l 
(Scrantan  v.  Xet^,  1  Hilton,  261). 

d  Objections  stated  on  the  argument  of  an  appeal,  but  not  contained  in 
the  notice  of  appeal,  will  not  te  considered  {Moar0  y.  Bomerindyke^  1  Hilton, 
199). 

€,  The  decisions  of  the  mar^e  court  upon  questions  respecting  its  practice, 
and  not  affecting  the  merits  of  the  action,  are  not  the  eubject  of  review  in 
the  common  pleas  {Bravon  v.  Jone»y  1  Hilton,  204).  Nor  are  matters  resting 
in  the  discretion  of  the  court  below  reviewable,  unless  they  affect  the  sub- 
stantial rights  of  the  parties,  although  returned  by  the  JusUoe  as  part  of  the 
proceedings  in  the  cause  {MitcheR  v.  MenkUy  1  Hilton,  143), 

f.  The  common  pleas  will  review  the  decision  of  a  justice  of  a  district 
court,  denymg  a  Jury  trial,  although  no  exception  to  the  decision  was  taken 
{Meech  V.  Broum,  1  Hilton,  257). 

g.  An  appeal  will  not  lie  to  the  common  pleas  from  a  judgment  of  the 
general  term  of  the  marine  court,  merely  reversing  a  Judgment  render^  by 
one  of  its  justices,  without  ordering  a  new  trial,  or  giving  final  judgment, 
or  in  any  way  determining  the  rights  of  the  piftrties  to  me  action.  If  an 
appeal  is  taken  in  such  a  case,  it  should  be  dismissed,  and  the  retur*  sent 
back,  that  a  proper  Judgment  may  be  rendered  {Bane  v.  JuUefij  or  Jostien,  9 
Abb.  198 ;  17  How.  888). 

h>  Where,  in  the  marine  court.  Judgment  was  ordered  at  special  term,  sub- 
ject to  the  opinion  of  the  court,  at  ^neral  term,  and  the  general  term  gave 
Judgment  for  the  plidntiff,  on  appeal  it  was  held  that  the  Judge  should  have 
suspended  Judgment  at  special  term,  subject  to  the  opinion  at  general  term 
{BklgerUm  v.  JmsgerM,  9  Abb.  198,  note), 

i.  On  appeal  ttom  a  Justice's  judgment,  the  appellate  court  is  restricted 
to  the  issues  framed  in  the  court  below  {Bou  v.  HamilUm^  8  Barb.  609).  But 
the  appellant  may  show  the  court  below  had  not  Jurisdiction,  although  the 
point  was  not  raised  below  {WUUm  v.  Whoder,  28  Barb.  669). 

/  What  questions  are  not  reviewable. — ^The  court  will  not  review  on 
appeal  the  propriety  of  an  amendment  granted  on  the  appellant's  motion 
{Orwr  V.  Orostman^  4  E.  D.  Smith.  448).  A  decision  on  the  relative  credibil- 
1^  of  two  opposing  witnesses  {MeLaughUn  v.  Barnard,  2  E.  D.  Smith,  872; 
Meitn  V.  Wolf,  1  id  '3).  Or  on  the  competency  of  a  witness  to  testify  as  an 
expert  (Wimns  v.  WaUaee,  19  Barb.  888).  Or  a  question  on  the  form  of  the 
complaint  m  the  court  below  (Neffy.  OhUe,  12  Barb.  466;  see  Otuhmgham  v. 
Phmp$y  1  E.  D.  Smith,  416).  A  decision  on  a  motion  to  dismiss  the  summons 
for  variance  between  that  and  the  complaint  (Broum  v.  Jone$y  8  Abb.  80). 

k.  What  otajeotions  oannot  be  taken  for  the  first  time  on  appeal — A 
pvty  cannot  object  for  the  first  time  on  appeal,  that  a  question  put  to  a  wit- 
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11698  was  leading  (PoUoek  r.  Eoag,  4  R  D.  Smith,  478 ;  Peanon  v.  Fitke,  7  Abb. 
419).  pr  that  when  the  alleged  liability  arose,  she  was  hfeme  eoveri^  without 
having  set  up  that  defence  in  her  answer,  or  raised  the  objection  when  the  fact 
appeared  on  the  trial  (Caatte  y.  Oanelle,  4  £.  D.  Sniith,  425).  Or  that  there 
was  no  formal  proof  of  the  issuing  of  letters  of  administration  to  the  plaintiff 
suing  as  an  administrator  {Danonue  y.  Etnry^  4  E.  D.  Smith,  162).  That  cer- 
tain evidence  was  incompetent  or  inadmisuble  (BcuUUer  v.  Wermcki^  3  id,  310 ; 
Banney  v.  Owynne,  3  id.  59).  That  there  was  a  misjoinder  of  parties  plaintiff 
(TibUtts  V.  P^,  24  Barb.  39).  Or  a  non-joinder  of  defendants  {Awgardo  v.  Bull, 
4  £.  D.  Smith,  884).  Or  that  after  the  Jury  was  sworn,  the  Justice  permitted 
some  of  them  to  withdraw  and  others  to  he  substituted  {Oook  v.  Bitter,  4  £.  D. 
Smithy  253).  Or  to  the  competency  of  a  witness  (Fenn  v.  2\mpaan,  id.  276). 
And  ffienerally  a  party  cannot  on  appeal  insist  on  an  objection  which  might 
have  been  and  was  not  taken  in  the  court  below  {Duffy  v.  TA^mpftm,  4  E.  D. 
Smith,  178);  which,  if  taken  at  the  trial,  might  have  been  obviated  by  the 
respondent  [UurU  v.  Hoboken  Land  and  ImprowmerU  Co,  1  Hilton,  161 ;  Lee  v. 
SehnUdL  id.  587).  Thus,  the  appellant  cannot  insist  for  the  ^rs^  Ume  on  an 
appeal  firom  the  Judgment,  that  a  question  to  a  witness  was  improper  because 
he  was  not  shown  to  be  an  expert  {Hunt  v.  Hoboken  Land  and  Improvement  Co, 
1  Hilton,  161).  Nor,  In  an  action  by  several  plaintiff  as  partners,  for  goods 
sold  and  delivered,  can  the  defendant,  on  the  appeal,  avail  himself  of  the  objec- 
tion that  the  plaintiffs  omitted  to  prove  tlieir  partnership,  the  omission  not 
having  been  pointed  out  on  the  trial  {Whitlock  v.  Bueno,  1  Hilton,  72) ;  and 
generally  objections  not  taken  in  the  court  below  cannot  be  taken  on  the 
appeal  {y^riOard  v.  Bridge,  4  Barb.  861 ;  Auitin  y.  Bums,  16  id  648 ;  Westbrook 
Y.  Douglass,  2\  id.  fm;  Biee  v.  HoOenbeek,  1^  id,  HU ;  /9m»lA  v.  J^tS,  22  id.  656). 
On  the  appeal  the  appellant  cannot  object  to  the  form  of  the  ccnnpUunt  {Ntff 
y.  ChUe,  12  Barb.  466). 

b.  Olijeotion  that  judgment  is  against  wai^^t  of  ayidanoa,  yyhen  appro- 
priate.— The  objection,  that  a  Judgment  is  against  the  weight  of  evidence,  is 
only  appropriate  to  the  case  of  conflicting  testimony  unfairly  weighed,  and  is 
not  proper  in  the  case  of  a  Judgment  which  is  erroneous  for  the  want  of  evi- 
dence, or  for  being  contrary  to  evidence  {Lee  v.  Schmddt^  6  Abb.  183). 

c  When  the  court  will  consider  defences  to  have  been  yyaived. — ^The 
appellate  court  may  presume  a  party  has  waived  any  defence,  he  mav  waive, 
where  the  point  is  not  taken  either  by  the  pleadings  or  at  the  trial  {Oastree  v. 
Oavdle,  4  E.  D.  Smith,  425).  Ajid  is  not  spedfled  in  the  notice  of  appeal  {Duffif 
y.  Thompson,  id  178). 

d.  What  objections  are  waived  by  pleading  to  the  merits. — ^An  objec- 
tion, that  there  is  a  variance  between  the  cause  of  action  stated  in  the  sum- 
mons, issued  from  the  marine  or  district  courts,  and  the  complaint,  is  matter 
in  abatement,  and  is  waived  bypleadine  to  the  merits  (Bandman  v.  Gamble,  4 
E.  D.  Smith,  468 ;  Andrmes  v.  Thorp,  1  id.  615 ;  Man  v.  Bussdl,  8  id.  303  and 
note ;  QossUng  v.  Broach,  1  Hilton,  49  Brown  v.  Jones,  3  Abb.  80 ;  see  however 
Sweet  V.  Tuttle,  4  Keman,  465).  An  objection  that  defendant  was  improperly 
sued  by  a  short  summons  {IngersoU  v.  Gillies,  8  £.  D.  Smith,  119),  or  by  warrant 
(Dempseg  v.  Paige,  4  id.  218),  an  oblcction  that  there  is  a  variance  between  the 
summons  served  and  that  reiumea  {Atogardo  v.  BuU,  id  884),  or  a  non-Joindor 
of  defendants  (id.),  or  a  misjoinder  of  plaintiflb  (id. ;  libbits  v.  Perq/,  24  Barb.  89), 
or  a  defect  in  the  process  (Aldrich  v.  Keteham,  8  E.  D.  Smith,  577). 

e.  What  may  be  yyaived. — The  defendant  may  waive  the  defence  of  cover- 
ture {Castree  v.  Gatelle,  4  E.  D.  Smith,  425),  or  that  plaintiff  suin^  as  adminis- 
trator has  not  proved  any  grant  of  letters  to  him  {Donohue  v.  ^nry,  4  E.  D. 
Smith,  162),  or  that  plaintiff  suing  as  assignee  has  not  proved  the  assignment 
to  him  {AusUn  v.  Bums,  16  Barb.  648f ;  that  on  instrument  was  aomitted 
without  calling  the  attesting  witness  (Banney  v.  Gwinn,  8  K  D.  Smith,  59). 

/.  Reversal  ibr  want  of  evidence  to  sapport  Judgment. — ^Tbe  appellate 
court  will  order  a  reversal  where  there  is  no  evidence  to  support  the  judgment 
whether  defendant  appeared  on  the  trial  or  not,  in  actions  in  which  the  plain- 
tiff has  to  prove  his  case  {Kaeeon  v.  MiUs^  8  How.  877 ;  Carter  y.  DaOm/ore,  2 
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id.  222;  AtlmrtisY.  MeOreatfy,  2  £.  D.  Smith,  40;  WiUu  r.  Slater JlZ  Barb. 
;  OaUigan  y.  IfiXy  18  How.  96 ;  12  id.  495;  Janes  v.  Pndham,  8  £.  D.  Smith, 
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165;  Foxy.  Decker,  id.  160 ;  E^  y.  (/Leary,  2  id.  855 ;  Hunt  y.  WeeterwU,  4  id. 

^25 ;  Storp  y.  Harimtt^  id.  464).    Bat  where  the  defendant  does  net  appear  in 

the  court  below,  the  coart  will  not  be  astute  to  discover  defects  in  evidence 

where  it  appeaib  no  ii\}u8tioe  has  been  done  {Mayor  qf  N,  T,  y.  £^<Ut,  8  E.  D. 

Smith,  156). 

a.  Renreraal  for  admittliig  illegal  twiUmony. — The  court  will  reverse  a 
Judgment  for  the  cause  that  ill^jal  testimony  influencing  the  decision  has  beeu 
admitted,  except  in  a  very  clear  case  that  no  injustice  has  been*  occasioned 
{Main  v.  JBSagle,  1  £.  D.  Smith,  619). 

b.  Where  evidence  erroneously  admitted  tends  directly  to  establish  t^e  pkln- 
tilTs  case  although  the  issue  might  have  been  determmed  in  the  same  way 
upon  the  other  testimony,  the  error  is  not  a  technical  one,  but  affects  the  mer- 
its and  cannot  be  disregarded  in  reviewing  the  Judgment  {Bdhn  v.  Van  Doren, 
1  £.  D.  Smith,  411).  But  for  admitting  or  rejecting  testimony  which  the  court 
can  see  could  not  affect  the  result,  the  court  will  not  reverse  {Harper  v.  Leal,. 
10  How.  276 ;  JPereee  v.  (Me,  1  CaL  869) ;  nor  will  it  reverse  where  the  return 
shows  a  special  findhig  of  fact  upon  sufficient  evidence,  exclusively  of  testi* 
mony  objected  to  and  improperly  received,  and  such  finding  is  expresdy  and 
solely  placed  upon  such  proper  evidence  {Martin  y.  Oarrett,  4  E.  D.  Smith, 
846).  Although  on  appeal,  the  court  may  be  of  opinion,  that  evidence  which 
has  been  improperly  rejected  in  the  court  below,  would  not  have  changed  the 
verdict  of  the  Jury,  yet,  if  it  might  have  influenced  their  minds  in  considering 
the  facts,  and  was  competent,  the  court  is  not  at  liberty  to  overlook  the  erro- 
neous rejection  and  affirm  the  Judgment  {MeAUieter  V.  Sextan,  4  E.  D.  Smith, 
41).  And  where  improper  testimony  is  received  in  the  court  below,  which 
not  only  may  have  influenced  the  Judgpent,  but  which  the  return  in  terms 
states  was  taken  into  consideration  in  finding  the  facts,  the  appellate  court 
cannot  disregard  the  error,  although  there  appears  to  be  eviaence  in  the 
cause  which  would  have  been  sufficient  to  sustain  the  same  finding,  had  the 
iUq^  testimony  been  r^ected  {Bdden  y.  Nieoia/y,  4  E.  D.  Smith,  14). 

&  Rereraal  In  other  caaea. — ^A  Judgment  will  be  reversed  for  an  error  in 
excluding  proper  and  material  evidence  (Baymond  v.  Biehardeany  4  £.  D.  Smith, 
171) :  or  where  the  damages  are  obviously  excessive  {AUhouee  v.  Bice,  id.  847); 
or  for  improperly  nonsuiting  a  plaintiff  {Oregory  v.  Trainer,  4  E.  D.  Smith, 
58 ;  see,  however,  Bauletibeek  v.  OilUes,  7  Abb.  421 ;  ante,  p.  692,  e;  or  for  not 
non-suitins  a  plaintiff  suing  by  a  short  summons  without  giving  security  ^Qen 
y.  Stone,  9  Barb.  60 ;  (or  for  the  Justice  omitting  to  wait  an  hour  after  the  time 
when  Uie  summons  was  returnable  before  proceeding  in  the  cause  lid,) ;  or 
when  the  Judgment  is  against  the  clear  weight  of  evidence  (Beim  v.  Wolf,  1  £. 
D.  Smith,  72).  And  where  the  testimony  is  direct,  unec^ulvocal  and  consist- 
ent, and  the  witnesses  stand  unimpeached  and  uncontradicted,  the  court  below 
cannot  unreasonably  discredit  them ;  and  if  it  does,  the  Juedment  will  be  re- 
versed for  that  cause  {Jacks  y.  Darrin,  8  id,  558 ;  Baker  v.  JDoneeteel,  2  HUton. 
897 ;  or  the  Judgment  will  be  treated  as  founded  on  some  erroneous  view  of 
the  law  applicable  to  it,  and  reversed  on  that  ground  {Ooldemiih  v.  Obermeier, 
8  K  D.  Smith,  121). 

d.  Reversal  for  errors  of  &ct  not  appearing  on  Hie  record — The  words 
mron  affact,  as  used  in  this  section,  have  no  reference  to  an  erroneous  finding^ 
of  the  court  or  Jury  upon  the  evidence,  but  it  refers  to  those  errors  of  fact  not 
appearing  from  the  record  or  evidence,  such  as  the  infancy,  coverture,  Ac,  of 
some  of  the  parties  who  have  not  properly  appeared  {Kaeean  v.  MiU8,8  How. 
877 ;  Bigehu)  v.  Sanders,  22  Barb.  147 ;  and  see  Adsii  v.  Wilson,  7  How.  64 ; 
Burd  V.  Beeman,  8  id,  256).  On  such  appeals  affidavits  are  necessarily  received 
to  "  show  the  commission  of  the  error  in  fact,  not  affecting  the  merits  and  not 
within  the  knowledge  of  the  Justice  "  {Bedte  v.  Boberts,  8  £.  D.  Smith,  195). 

0.  Where  a  summons  was,  during  the  absence  of  the  defendant  from  home, 
served  upon  his  son  and  returned  by  the  constable  personally  served,  and  the 
Justice,  without  any  appearance  by  the  defendant,  rendered  Judgment  for  the 

45 
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plaintifT,— held  that  the  Jadgment  might  be  revened  on  ap^Ml.  on  the  error 
as  to  the  serWce  bebig  clearly  shown  to  the  appellate  court  (pUA  t.  DevUn^  16 
Barb.  47 ;  see,  however,  CarrvU  t.  QoiUn,  2  £.  D.  Smith,  876 :  poU,  p.  710,  f'). 
Where  a  non-resident  was  sued  by  a  lone  summons,  on  the  return-day  he 
appeared  before  the  Justice  and  stated  he  cud  not  appear  in  the  action,  but  at 
tended  only  to  inform  the  court  he  was  a  non-resident ;  he  did  nothing  more, 
and  left  the  court  The  plaintiff  took  Judgment  On  the  appeal  to  the 
county  court,  defendant  offered  affidavits  to  show  his  non-residency;  that 
court  rejected  them,  and  affirmed  the  Judgment  On  appeal  the  supreme 
coiurt  held,  that  the  affidavits  should  have  been  received,  and  reversed  the 
judgment  of  the  county  court  and  of  the  J  ustioe  ( WHUm  y.  Whaler,  8  Abb.  116 : 
17  How.  93). 

(L  VThen  the  Jadgment  will  not  be  reveraed.— A  Judgment  will  not  be 
disturbed  on  the  ground  of  the  reception  of  immaterial  testimony,  where  the 
ground  of  the  alleged  immateriality  is  that  the  fact  intended  to  be  proved 
thereby,  is  already  sufficiently  established  by  other  evidence  {Crane  v.  Hard- 
ffkzn,  4  £.  D.  Smith,  448) ;  nor  for  permitting  an  improper  answer  to  be  given 
by  a  witness,  there  being  enough  to  sustain  the  Judgment  without  such  answer 
iiBuck  V.  WaieHmrpj  18  Barb.  116) ;  nor  on  the  ground  that  it  should  be  more 
favorable  than  it  is  to  the  partv  who  has  not  appealed  {Bolriiu  r.  Oodman^  4  K 
D.  Smith,  816 ;  QloMner  y.  WJieaton^  2  id.  852) ;  nor  for  a  yariance  between  the 
pleading  and  proof  where  no  ii^JustLice  has  been  done  (Bng(i%  y.  Swji^u^  1  id« 
196) ;  nor  for  disregarding  testimony ;  for  it  is  competent  for  a  Justice  to  en- 
tirely disregard  the  testimony  of  a  witness,  if  his  manner  of  testifying  and 
other  circumstances  developed  in  the  case,  render  him,  in  the  opinion  of  the 
court  below,  unworthy  of  belief  {ponohite  y.  Eenry^  4  E.  D.  Smith,  162) ;  nor 
where  there  Is  a  conflict  of  testimony,  except  m  cases  of  evident  mistake,  pre- 
judice, passion  or  partiality  (Bempeey  y.  Paige^  4  £.  D.  Smith,  218 ;  Peanon  v. 
Fi»ke,  7  Abb.  419 ;  Qalaupeau  y.  Ketehum,  8  £.  D.  Smith,  175;  Wilson  y.  Cook^ 
id.  252 ;  Sa^ton  v.  Smith,  1  id.  819 ;  Kawm  v.  MUU,  8  How.  877 ;  Carter  y. 
DaJUnuyre,  2  Sand.  222 ;  BenneU  v.  Scutt,  18  Barb.  847 ;  Mend/dl  y.  Il^rtneK,  2 
Hilton,  178;  Pearson  v.  Fitike,  id.  146;  JusHoon  y.  C^^at^<ird,  25  How.  466) ; 
although  the  appellate  court  may  consider  that  a  different  finding  would  have 
been  warranted  (Poaoni  v.  Jlenderson,  2  E.  D.  Smith,  146 ;  Bigww  y.  Bandert, 
22  Barb.  147 ;  Wuey  v.  Slatery  id.  506) ;  nor  for  admitting  irrelevant  testimony 
{Spencer  v.  Saratoga  R  R  Co,  12  Barb.  882;  Harper  y.  Leal,  10  How.  276; 
Pereee  v.  Cole,  1  Cal  869).  Nor  is  it  ground  for  reversal,  that  there  is  an  error 
to  the  prejudice  of  a  party  who  has  not  appealed  {Bobbins  v.  Oodman,  4  E.  D. 
Smith,  816 ;  Olassher  v.  Wheaton,  2  id.  852 ;  Orser  v.  Qrossman,  4  id.  448) ;  or 
tiiat  additional  evidence  was  admitted  after  the  parties  had  once  rested,  but 
before  the  ease  had  been  findU/g  submitted,  and  while  the  parties  and  their  wit- 
nesses were  all  present  {Harpel  v.  Curtis,  1  E.  D.  Smith,  78 ;  Lambert  v.  Seelg^ 
2  Hilton,  429) ;  or  that  the  Justice  refused  to  allow  additional  evidence  to  be 
given  after  a  motion  for  a  nonsuit  {Reed  v.  Barber,  8  Code  Rep.  160} ;  or  refiis- 
ed  a  motion  to  acUoum  {Irrog  v.  licUhan,  4  E.  D.  Smith,  68).  Ana  the  mere 
£ict  that  it  was  proved  that  a  former  trial  had  been  had  between  the  same 
parties,  when  the  return  does  not  show  how  such  trial  terminated,  will  not 
warrant  the  reversal  of  a  Judgment  for  a  plaintiff  upon  an  issue,  on  a  plea  of 
**  former  Judgment "  {MorriU  v.  Whiiehead,  id.  289). 

b.  A  Judgment  will  not  be  reversed  because  of  the  admission  of  immaterial 
evidence  at  the  trial,  when  it  can  be  seen  that  no  harm  resulted  from  the  ad- 
mission {Moore  v.  Somerindgke,  1  Hilton,  199).  Nor  will  a  judgment  be  revers- 
ed for  a  defect  in  the  complaint,  although  such  as  woiud  fiaye  been  good 
ground  of  demurrpr,  when  such  defects  were  supplied  by  the  evidence,  and  no 
arm  has  been  occasioned  by  such  defect  {Magorqf  N,  T,  y.  Oreen,  1  Hilton, 
898).  A  Judgment  will  not  be  reversed  where  the  cause  was  tried  upon  the 
assumption  of  the  existence  of  a  fact  which  was  not  proven,  but  which  was 
incumbent  on  the  plaintiff  to  have  shown,  and  miffht  have  been  established  if 
objection  had  been  taken  at  the  trial  {Lee  v.  Schmidt,  1  Hilton,  587).  Nor  will 
a  judgment  be  reversed  for  defect  of  proof,  when,  if  objection  had  been  taken 
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at  the  trial,  it  conld  or  might  hare  been  obviated.    {Id,;  see  Vaige  r.  Fazacik' 
trly,  86  Barb.  802). 

€k  Where  the  action  was  for  a  conversion  of  chattels,  and  on  the  trial,  the 
plaintiff  amended  the  complaint  by  adding  the  words  '*  waiving  the  tort  and 
claiming  Judgment  in  assumpsit "  and  the  evidence  showed  a  cause  of  action 
for  a  tort  cnly^  held— the  defendant  not  having  been  misled — ^no  around  for 
revershig  a  Judgment  for  the  plaintiff  (Z>cnf^A^  v.  Croeier,  9  Abb.  411). 

h.  The  court  will  not,  on  appeal,  interfere  with  the  finding  of  a  Justice  unless 
for  such  an  obvious  disregard  of  the  weight  of  evidence  as  to  create  a  convic- 
tion that  it  must  have  proceeded  from  passion,  prejudice,  corruption,  or  pal- 
pable mistake  ( Iro/cy  v.  HaHman^  1  Hilton,  860).  Where  Uie  justice  returned 
that  the  testimony  of  two  of  the  defendant's  witnesses  was  given  in  a  manner 
to  deprive  it  of  any  weight,  the  appellate  court  refused  to  disturb  the  judg- 
ment, although,  from  the  testimony  returned,  it  probably  would  have  come  to 
a  different  conclusion  as  to  the  foots,  from  that  arrived  at  bv  the  justice.  (IcU\ 
The  court  refiised  to  reverse  a  Judgment  in  an  action  for  dam^^es,  sustained 
by  a  nuisance,  on  the  ground  that  tiie  damages  were  excessive  {Uroptey  v.  MuT' 
phy,  1  Hilton,  126). 

c.  The  Judgment  of  a  district  court  will  not  be  reversed  on  the  ground  that 
the  court  below  allowed  an  amendment  of  the  complaint  from  breach  of  con- 
tract to  tort  (Doughty  v.  CrotBier^  9  Abb.  411). 

d.  VThen  the  judgment  will  be  re^exaed. — ^Where,  after  a  motion  for  a 
nonsuit,  the  defendant  supplies  the  omission  of  proof,  ordy  in  part,  the  judgment 
will  be  reversed  {Lambert  v.  Sedy,  17  How.  482). 

e.  On  the  day  to  which  the  action  was  ac^ourned,  the  Justice  was  engaged 
in  the  trial  of  another  cause.  Upon  the  plamtiff  *s  statement  that  the  defend- 
ant did  not  intend  to  appear,  the  justice  suspended  the  trial  in  which  he  was 
engaged,  and  took  testimony  and  rendered  Judgment  in  such  a4Joumed  case. 
Shortly  thereafter,  and  before  the  time  usually  allowed  by  the  Justice  before 
entering  Judgment  by  defoult,  the  defendant  appeared  for  the  purpose  of  try- 
ing the  cause  held  that  the  judgment  should  be  reversed,  the  inquest  having 
been  taken  out  of  the  usual  time,  in  consequence  of  plaintiff's  mis-statement 
{Beach  V.  McCann,  1  miton,  256). 

/.  It  seems  that  the  mere  fact  that  the  justice  suspended  the  trial  of  one 
cause  to  take  an  inquest  in  another,  forms  no  objection  to  the  regularity  of 
the  judgment  entered  on  such  inquitet.    {Id.) 

g.  The  foilure  of  a  justice  of  a  district  court  to  give  lud^ent  within  four 
[now  eight]  days  after  the  cause  is  submitted  to  him,  deprives  him  of  juris- 
aiction  and  renders  the  Judgment  a  nullity  {Wiseman  v.  Par^ma  B.  B.  Co,  1 
Hilton,  800).  Whether  the  consent  of  the  parties  to  the  cause  extending  the 
time  for  giving  judgment  relieves  the  difficulty,  query  ?    {Id.) 

h.  The  practice  of  entering  judgment,  pro  forma,  by  stipulation,  and  without 
prejudice  to  the  rights  of  the  parties,  in  the  marine  or  a  district  court,  is  im- 
proper, and  cannot  be  sanctioned  by  the  common  pleas.  In  all  such  cases 
the  Judgment  will  be  considered  final  and  conclusive  upon  questions  of  fact, 
unless  clearly  against  the  weight  of  evidence  ( Wing  v.  ff,  Y.  A  Erie  R,  R  Co. 
1  Hilton,  285). 

i,  A  judgment  of  the  marine  court  will  be  reversed  when  the  action  has  been 
commenced  by  a  short  summons,  and  there  is  no  proof  returned  to  the  common 
pleas  of  the  defendant's  non-residence  (Davideon  v.  Buehmore,  1  Hilton,  128). 

j.  An  infant  plaintiff  in  a  justice's  court,  appearing  by  next  friend,  instead  of 
by  guardian,  if  erroneous,  can  only  be  taken  advantage  of  by  an  appeal  fWim 
the  judgment ;  it  is  not  such  an  error  as  renders  the  Judgment  void.  Such  a 
judgment,  until  reveled,  is  a  bar  to  another  action  for  the  same  cause  {WH' 
bmtng  v.  Sehmale,  1  Hilton,  268). 

k.  Where,  after  the  Justice  had  disposed  of  the  business  before  him,  and  a 
defendant  who  was  in  attendance  asked  him  for  the  cause  in  which  he  had 
been  summoned,  and  was  mformed  by  the  justice  that  he  had  no  such  cause, 
and  the  defendant  thereupon  left  the  court— held  that  the  plaintiff  could  not 
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ftfterwsrdfl  proceed  in  tihe  cftQse  in  the  defendant's  abeence  (MurUng  y.  Oroie. 
1  HUton,  116). 

a.  A  Judgment  was  revened  because  it  was  rendered  while  oonnsel  was 
somming  up  and  before  he  had  concluded  {PrenUce  r.  dprague^  1  Hilton,  4d8). 

6.  "Wlisn  JndgmeDt  of  alBnnanoe  will  be  rondevad. — The  Judgment  will 
be  affirmed  where  the  only  ground  of  appeal  specified  in  the  notice  is  that  it  is 
against  law  and  evidence  (Jjoe  y.  Sehmidty  6  Abb.  188 ;  D&rb^  y.  Hannin^  15  How. 
82) ;  or  where  the  notice  states  the  objection  to  be  that  the  Judgment  is  agaiML 
the  vDeiahi  ofeMmee,  and  the  return  diows  no  such  defect,  althou^  it  shows 
the  judgment  is  (^fectiye  for  want  oi  evidence  (lii.)*  ^^  where  the  return  shows 
errors  sufficient  to  authorize  the  reversal  of  the  Judgment  if  the  points 
had  been  properly  raised  and  presented  for  decision;  Mother  grounds  of  error 
not  sufficient  to  authorize  a  reversal  are  stated  in  the  notice  {perby  y.  Hanninj 
15  How.  83 ;  5  Abb.  150) ;  if  there  are  no  other  srounds  of  error  allied  in  the 
notice,  then  the  appeal  is  dismissed,  (id)  See  howeyer,  Forman  y.  Forman^ 
(17  How.  255). 

c,  Whon  the  court  oan  only  affinn  tlio  jndgmflnt — ^Where  the  gioonds 
of  an  appeal,  prosecuted  by  one  party,  are  insufficient,  the  appellate  court,  un- 
less the  other  party  has  also  appealed,  can  only  affirm  the  Jucument,  although 
the  case  would  have  Justified  a  recovery  for  a  laiver  amount  wan  is  awarded 
in  the  Judgment  {Olastner  y.Whtaton,  2  £.  D.  Smith,  852).  Thus,  where  the 
plaintin  had  Judjrment  for  $80,  from  which  Judgment  the  defendant  alone  ap- 
pealed, the  appellate  court  thought  the  judgment  should  have  been  for  $70  In- 
stead of  $80 :  but  as  the  plaintiffhad  not  appealed,  it  was  held  that  the  appellate 
court  could  do  no  more  Uian  affinn  the  judgment  And  see  Berrian  v.  GhmUad^ 
(4  id.  279).  On  an  appeal  from  a  justice's  jud^ent  for  the  plaintiff  in  an  action 
lor  the  wrongful  detention  of  personal  property,  the  ground  specified  in  the 
notice  was,  that  the  Judgment  was  against  the  weight  of  evidence,  but  the  only 
evidence  disclosed  by  the  Justice's  return  was  that  of  a  witness  for  the  plaintin, 
who  testified  as  to  the  value  of  the  property ;  and  it  did  not  appear  from  the 
return  that  any  evidence  was  eiven  on  either  side  as  to  the  laetention,— Md, 
that  upon  such  a  notice  the  judgment  must  be  affirmed  (Lee  y.  SthmUUy  6  Abb. 
188  ;  anU,  p.  704,  h), 

d.  Mistakes  oan  only  be  oonrected  by  a  reversal  of  tfaa  Judgment — 
Where  a  justice  by  mistake  entered  Judgment  for  $18  instead  of  $80,  and  the 
defendant  would  not  consent  to  have  it  amended,  the  plaintiff  appealed.  It 
was  held  that  the  appellate  court  could  n<# correct  the  error :  they  had  power 
only  to  reyerse  the  Judgment  (Hardy  v.  JSeeiye^  8  Abb.  108 ;  1  Hilton,  90 ;  and 
see  BuTiker  y.  Lateim,  1  E.  D.  Smith,  410;  Mkhcctrder,  DreWy  2  mL  55 ;  contra, 
Fidde  v.  JAwZ,  15  Abb.  7;  Lewie  v.  Fox,  11  Abb.  184 ;  281 ;  19  How.  561 ;  20 
How.  90).  Where  both  parties  appear,  and  a  trial  is  had,  the  court  cannot 
reverse,  except  for  error  (l^^tory  y.  Buhopy  4  £.  D.  Smith,  428).  Where  the 
Judgment  appeared  to  be  plainly  erroneous,  being  in  form  against  two  defend- 
ants when  the  return  showed  that  the  plaintiff  at  the  trial  €Usoontinued  as  to 
one  of  them,  the  court  doubting  its  power  to  correct  the  error,  reversed  the 
Judgment  (Fanning  v.  Lent,  8 1^.  206). 

«.  Reduolng  the  amonnt  of  the  Judgment. — ^If  the  appellate  court  tliink 
the  Judgment  is  for  the  ri&;ht  party,  but  for  too  large  an  amount,  eembUy  it  can- 
not reduce  the  amount  (Kaemn  y.  iftZZs,  8  How.  877).  But  where  the  evidence 
wholly  fails  to  support  a  Judgment  for  the  damages  awarded,  but  would  sus- 
tain a  jud^ent  for  a  less  amount,  the  court,  on  appeal,  may  suffer  the  plain- 
tiff to  retam  the  judgment  for  such  sum  as  appears  Just,  and  may  reverse  as  to 
the  excess,  if  the  pluntiff  so  elect  (La  MotU  v.  Archery  4  £.  D.  Smith,  46). 

/.  Power  of  Hie  ooort  on  reversal  to  order  the  proper  judgment — ^Where 
a  judgment  of  one  of  the  lower  courts  is  reversed  on  appeal,  query y  whether  the 
court  has  the  power  to  go  farther  than  a  mere  reyersal,  ana  give  the  Judgment 
which  should  haye  been  awarded  below  (Fraeer  y.  OhUdy  4  E.  D.  Smith,  248). 

g.  New  trial— Power  of  the  ooort  to  order  where  defendant  appeared.— 
The  New  York  common  pleas  has  not  a  general  discretionary  power  to  order 
a  new  trial  upon  appeal  from  one  of  the  lower  courts,  merely  because  it  seems 
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that  the  ends  of  JuBtloe  would  be  thereby  promoted  {Storif  y.  Bishapy  4  R  D. 
Smith,  428) ;  nor  for  newly  diBCOvered  evidence  {Sekwarit  t.  Betukm^  2  E.  D. 
Smith,  128) ;  nor  because  the  defendant  neglected  to  produce  eyidenoe.  but  did 
not  at  the  trial  think  it  neoewary  {Bunker  v.  LaUon^  I  E.  D.  Smiui  410; 
Efdtoards  v.  Drew,  2  icL  05). 

a.  New  trial— Power  o^  the  court  to  order,  wliere  deltodant  did  not 
appear,  and  manifest  ii^ustloe  baa  been  done. — ^This  provision  only  applies 
to  cases  where  the  defendant  does  not  appear  on  the  trial  (BurUcer  v.  Latton^  1 
£.  D.  Smith,  410 ;  Bdw^trds  v.  Drew,  2  id  55 ;  Bawton  v.  Oraw,  4  t<l  18 ;  HurU 
WeeUrveU,  id.  225).  Whether  when  defendant  does  appear  at  the  return  o& 
the  summons,  and  afterwards  at  successive  ac^ournments,  but  finally  fails  to 
attend  on  the  trial,  he  can  be  said  to  have  ^  fi&iled  to  appear  before  the  Justice/' 
--query  {Beebe  v.  BdberU,  8  id.  194).  He  cannot  (WiUiaTM  v.  MeAuley,  id.  t20). 
It  has,  however,  been  held  that  if  a  defendant  honestly  believes  that  an  adjourn- 
ment has  been  a^eed  upon  between  him  and  the  plaintiff,  and  in  consequence 
of  such  belief  is  mducea  to  absent  himself  from  the  trial  and  to  make  no  prep- 
aitation  for  it,  this  fbmishes  a  sufficient  excuse  for  his  de&ult  {AnmtT<mg  v. 
Craig,  18  Barb.  887). 

b.  The  defendant,  to  entitle  himself  to  reli^  must  not  only  satisfactorily 
excuse  his  default,  but  he  must  go  ftirther.  He  must  shew  that  manifest  in- 
justice has  been  done.  A  bare  affidavit  of  merits  is  not*  sufficient  Facts 
must  be  stated  and  not  conclusions,  to  enable  the  court  to  see  that  such  injus- 
tice exists  {Armf^nmg  v.  Oraig,  18  Barb.  887 ;  FowUr  v.  Colder,  2  £.  D.  Smith, 
125).  And  the  appdlant's  (defendant's)  affidavit  merely,  will  not  be  sdfficient 
when  contradicted  by  the  affidavit  of  the  plaintiff,  and  of  a  witness  who  proved 
the  claim  on  the  trial  (Ootttberger  v.  Earned,  2  £.  D.  Smith,  128).  Where  a  party 
seeks  to  procure  a  new  trial  under  such  circumstances,  he  should  furnish,  in 
addition  to  his  own  affidavit,  the  testimony  of  a  witness  to  establish  his  defence 
(GMtiberg&r  v.  Homed,  2  K.  D.  Smith,  128).  And  in  Van  Wyek  v.  KeUy  (id., 
note  6);  Qardmry,  Wight,  {^S  id.  d^) ;  Silkman  y,  Baiger,  (4  id  286);  Lenty, 
Jone$,  (id.  52) ;  it  was  held  distbictly  that,  where  the  defendant's  affidavit  is 
fully  and  particularly  contradicted  by  the  affidavit  of  the  plaintiff  alone,  or  a 
disinterested  party,  the  defendant  must  be  corroborated  to  authorize  the  court 
to  interfere  on  the  ground  of**  manifest  injustice,"  except  perhaps  that  where 
the  defeudant  states  facts  and  circumstances  showing  that  injustice  has  been 
in  fiau;t  done,  and  that  such  facts  and  circumstances  are  within  the  Imowledge 
of  witnesses  who  refiise  to  make  their  affidavits,  but  who  might  be  compelled 
to  testily  on  a  new  trial ;  it  aeenu  tjiat  such  affidavit  might  be  deemed  sufficient 
{Lent  V.  Janes,  supra). 

e.  Whether,  when  the  default  is  suffidently  excused,  and  the  appellant^s  affi- 
davits show  that  manifest  injustice  has  been  done,  counter-affidavits  should  be 
received  from  the  respondents,—?  {Gamp  v.  Steufari,  2  E.  D.  Smith,  88 ;  Lent 
y.  Jones,  4  id.  52). 

d.  The  fact  that  the  defendant  mistook  the  return  day  of  the  summons,  may 
form  sufficient  ground  for  directing  a  new  trial  iOotttoerger  v.  Bamed,  2  E.  D. 
Smith.  128 ;  Gardner  v.  Wight,  8  id.  884).  But  the  mere  fact  that  the  defeud- 
ant **  lorffot  the  time  of  trial  '*  unaccompanied  bv  any  circumstances  explaining 
or  excusing  his  foivetfulness  is  not  satisflu^torily  excusing  his  default.  (Id; 
BaU  V.  Mander,  19  How.  468 ;  Beebe  v.  BoberU,  8  E.  D.  Smith,  194). 

e.  Where  it  was  shown  that  the  defendant  had  employed  an  attorney,  who 
set  out  for  the  court-room  in  proper  time  to  reach  there  at  the  hour  when  the 
summons  was  returnable ;  that  he  was  delayed  in  the  street  by  another  client, 
and  arrived  fifteen  minutes  after  the  hour,  finding  that  the  case  had  been 
called  and  a  default  taken,  but  that  the  plaintiff,  with  his  witness  and  counsel, 
was  still  in  court,  and  reilised  to  open  the  case, — it  was  hM,  that  the  de&ult 
was  **  satisfiictorily  excused/*  and  that  a  new  trial  should  be  ordered  upon 
terms  {Seymawr  v.  Bkner,  4  E.  D.  Smith,  199 ;  1  Abb.  412). 

/.  Where  a  defendant  handed  the  summons  to  his  attorney,  who  promised 
to  appear,  but  belne  called  from  town  placed  it  in  charge  of  another  attor- 
ney, and  the  latter  having  lost  the  key  to  his  desk  wherem  the  summons  was 
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deposited,  proceeded,  under  a  mistaken  impression,  to  another  court ;  hM, 
that  the  defendant's  default  was  sufficiently  excused  (Lent  t.  Jane$,  4  R  D. 
Smith,  52). 

a.  Where  on  the  return  day  the  defendant  appeared  and  answered,  and  the 
cause  was  adjourned,  and  on  the  adjourned  day  the  plaintiff,  in  the  absence  ot 
the  defendant,  proved  his  case  and  had  judgmeift,  and  it  appeared  the  de- 
fendant's absence  was  occasioned  by  his  attorney  mistaking  the  day  to  which 
tlie  cause  stood  ac^oumed ;  the  defendant  did  not  swear  to  having  any  de- 
fence,— ^held,  that  it  not  appearing  that  manifest  injustice  had  been  done,  the 
court  would  not  reverse  the  Judgment ;  and  query,  whether  in  any  case  after 
the  defendant  has  appeared  and  answered,  the  court  can  relieve  him  on  the 
ground  that  he  mistook  the  day  to  which  the  cause  was  adjourned  {Mix  v. 
White,  1  id,  614). 

b.  It  is  not  sufficient  excuse,  that  the  defendant  relied  on  the  assignor  of  the 
claim  to  stay  proceedings  {Travit  y.  Baeaetty  8  E.  D.  Smith,  171).  A  party  may 
excuse  his  default  by  showing  that  he  paid  before  suit  a  portion  of  the  demana 
sued  for  (attorney  and  counsel  fees),  and  supposed  the  action  was  simply  tot 
the  balance  {Bienel  y.  Dean,  id.  172).  ^ 

e.  The  existence  of  a  valid  set-off,  for  which  the  appellant  may  still  maintain 
an  action,  does  not  show  that  manifest  injustice  will  be  done  (Travie  y.  Baeeett^ 
8  E.  D.  Smith,  171). 

d.  Where  it  appeared  by  affidavits  offered  in  behalf  of  the  defendant  on  ap- 
peal from  a  Judgment  rendered  against  him  in  Uie  marine  court,  that  after  the 
summons  was  served  he  was  called  out  of  town,  but  prepared  his  defence  with 
proper  instructions,  and  gave  the  matter  in  charge  to  a  young  man,  especially 
enjoined  to  deliver  the  instructions  to  his  attorney,  and  request  his  attendance 
on  the  return  day, — ^it  was  held,  that  the  young  man  having  n^lected  to  in- 
form the  attorney  and  permitted  the  cause  to  proceed  without  an  appearance 
for  the  defendant,  a  new  trial  should  be  awarded  to  prevent  ii^ustice  (Camp  y. 
BtewaH,  2  £.  D.  Smith,  88). 

&  The  voluntary  absence  of  the  defendant  or  his  attorney  to  attend  to  other 
business  is  not  a  sufficient  excuse  (Foioler  v.  Oohfer.  2  E.  D.  ftnith,  125 ;  MtUhem 
Y.  Hyde,  8  id.  177). 

/.  Upon  the  application  to  open  a  default,  the  applicant  must  establish  that 
injustice  has  been  done  him  by  the  default  It  is  not  enough  that  his  affidavit 
shows  a  defence.  If  the  allegations  of  his  affidavit  are  denied  by  the  plaintiff, 
the  appellant  must  furnish,  in  addition  to  his  own  affidavit,  proof  by  some 
other  person  of  the  truth  of  his  defence  (Foreter  v.  GapeweUy  1  Hilton,  47). 
Whether  the  failure  of  the  defendant  to  hear  his  case  when  called,  although 
he  was  in  attendance  in  the  court-room  at  the  time,  is  sufficient  excuse  for  the 
default.    {Id) 

g.  The  court  of  common  pleas  cannot  relieve  a  defendant  under  this  section 
fh>m  a  Judgment  taken  by  default  in  a  justice's  court,  if  he  has  once  appeared 
in  the  action  {WUde  y.  If.  T.  its  Harlem  R  R  Co.,  1  Hilton,  802). 

A.  The  allegation  of  the  defendant  that  he  is  ignorant  of  law  proceedings,  is 
not  a  sufficient  excuse  for  his  non-attendance  at  the  time  and  place  mentioned 
in  the  copy  summons  served  on  him  {Mayor  of  If.  T.  v.  Oreen,  1  Hilton,  393). 
Nor  is  his  mere  general  denial  of  the  allegations  hi  the  complamt  sufficient 
evidence  that  injustice  has  been  done  him.  The  defendant  should  point  out 
the  mode  in  which  injustice  has  been  done,    (id.) 

i.  The  common  pleas  will  not,  upon  appeal,  set  aside  a  regular  judgment 
entered  on  default  in  a  district  court,  although  the  defendant  excuses  his  de- 
fault, and  swears  to  a  defence,  if  the  ground  of  appeal,  as  specified  in  the  no- 
tice, is  simply  for  error  in  the  Judgment,  not  for  relief  upon  the  merits  {Haughey 
y.  TTtiww,  1  Hilton,  260).  x     --»    ^ 

j.  Although  a  judgment  rendered  by  default,  upon  the  return  of  a  constable 
that  the  process  was  duly  served,  cannot  be  impeached  collaterally  by  show- 
ing that  the  return  was  false,  yet,  on  appeal  by  a  defendant  who  aid  not  ap- 
pear, the  court  will  inquire  into  the  service  of  the  process,  and  if  satisfied  that 
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tt  was  not  lenred  at  all,  or  so  improperly  or  defectively  that  the  defendant  was 
not  duly  apprised  of  its  nature  or  effect,  the  defendant  may  be  relieved  {CaT- 
roU  V.  Goa&n,  2  £.  D.  Smith,  876).    Bee  anU,  705,  e. 

o.  Although  a  party,  who  has  suffered  Judjg:ment  in  the  court  below  by  de- 
fiiult,  presents  to  the  appellate  court  a  satisfactory  excuse  for  his  non-appear- 
ance, ue  respondent  will  not  be  charged  with  costs  for  having  refused  to  ac- 
cept such  excuse,  or  to  consent  to  a  new  trial  on  payment  of  the  disburse- 
ments and  costb  of  suit  (Osinp  v.  Stewart,  2  E.  D.  Smith,  88). 

a.  Appeal  upon  error  In  foot — On  an  appeal  founded  on  error  In  fiu^,  the 
appellant  should  serve  before  or  with  the  notice  of  the  argument  of  the  ap- 
jMal,  the  affidavits  of  the  fiicts  relied  on  as  constituting  me  error  {Hurd  v. 
^eeman^  8  How.  254 ;  approved,  Cook  v.  Stcift,  10  How.  216).  Where  there  are 
conflicting  affidavits  as  to  an  alleged  error  in  fact,  the  return  of  the  Justice 
will  in  certain  cases  govern  (JS«%  v.  Brevier,  1  Hilton,  514). 

h.  Argument  of  appeal— Appeals  to  the  New  York  conunon  pleaa  are 
heard  orally  at  the  general  term  appointed  for  the  submission  thereof.  The 
court  requires  both  parties  to  be  ready  when  the  appeal  is  called.  Engage- 
ment of  counsel  elsci^here  is  not  a  sufficient  ground  for  a  postponement  (Tr^on 
V.  Jennings,  12  Abb.  8)j ;  22  How.  421).  The  parties  will  be  confined  on  the 
argument  to  a  brief  statement  of  the  facts  and  points  involved  and  authorities 
relied  on,  unless  the  court  shall  otherwise  direct  ^ule  Oct  1857).  The  re- 
turn must  be  submitted  (8mUh  v.  Van  Brunt,  2  E.  D.  Smith,  178),  and  suitable 
points  should  be  furnished  by  counsel  on  the  submission  of  an  appeal,  and  the 
appellate  court  he  referred  to  such  authorities  and  statutory  enactments  as  are 
reUed  on  by  the  respondent  to  sustain  the  Judgment  {De  Agreda  v.  FavJJberg,  8 
E.  D.  Smith,  178).  And  where  no  notice  of  appeal  or  other  papers  speciQ^inff 
the  grounds  of  appeal  is  submitted,  and  no  points  or  arguments  are  presentea 
on  behalf  of  the  appellant,  calling  the  attention  of  the  court  to  any  srounds 
for  sustaining  the  appeal,  the  court,  if  it  sees  that  Justice  has  apparently  been 
done,  will  not  be  ingenious  to  discover  errors  in  the  proceedings  below,  but 
vnll  rather  assume  that  if  the  appellant  or  his  counsel  cannot  discover  and 
point  out  errors,  none  exist  {Suj^m  v.  Muneon,  2  id,  198). 

0.  VThen  the  appeal  will  be  dismlased  on  the  argument — ^Where  the  ob- 
jection stated  in  the  notice  of  appeal,  states  no  sufficient  ground  of  error,  the 
appeal  will  be  dismissed  on  the  argument  (Derby  v.  Hannin,  15  How.  82 ; 
5  Abb.  150). 

d  Judgment  of  afflrmanoe. — On  affirmance  of  a  Judgment,  Judgment  is 
to  be  entered  of  affirmance  and  for  the  costs  of  the  appeal,  nothing  more. 
These  costs  may  be  collected  by  execution  {Onderdonk  v.  Emmons,  2  Hilton, 
504).       ^ 

e.  Opening  judgment  of  affirmanbe  by  default — On  an  application  to  open 
a  Judgment  of  affirmance  taken  by  default,  the  court  requires  the  appellant  to 
show  a  meritorious  ground  of  appeal,  and  this  ascertained  by  the  statement 
of  the  case  without  argument,  or  by  inspection  of  the  return  (Trycn  v.  Jer^ 
ninge,  12  Abb.  88 ;  22  How.  421). 

/.  Reversal  In  part — The  appellate  court  may  reverse  a  1ustice*s  Judg- 
ment as  to  one  defendant  and  affirm  it  as  to  another  (Fieiae  v.  Maul,  15 
Abb.  6). 

g.  Conditions  on  reversal — The  appellate  court  cannot  engraft  on  a  iudg- 
ment  of  reversal,  any  provision  for  preserving  the  testimonv  of  a  witness 
taken  on  the  trial,  although  such  witness  has  left  the  State,  and  his  testimony 
cannot  be  procured  on  a  new  trial  (Norrie  v.  BleaJdey,  3  Abb.  107 : 1  Hilton.  90). 

tf.  Effect  of  reversaL — ^Where  a  ludgment  for  the  plaintiff  is  reversed  with- 
out an  award  of  ludgment  for  the  defendant  upon  the  merits,  such  reversal  is 
not  conclusive  of  the  rights  of  the  parties  (Eltert  v.  lieliy,  4  E.  D.  Smith,  12 ; 
10  How.  892).  A  Judgment  reversed  on  technical  grounds  is  not  a  bar  to  a 
subsequent  action  (Onderdonk  v.  Banlett,  8  Hill,  828),  nor  is  a  Judgment  in  a 
case  in  which  the  Justice  had  no  Jurisdiction  {Blin  v.  Campbell,  14  Johns.  482 ; 
Kint»  V.  MeNeal,  1  Denio,  436).  After  reversal  of  a  judgment  of  non-suit, 
plaintiff's  course  is  to  proceed  de  novo  (Anon.  9  Wend.  603). 
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deposited,  proceeded,  nnder  a  mistaken  impression,  to  another  coort ;  heU 
that  the  defendant's  default  was  sufficiently  excused  {LeiU  y.  Jones,  4  £.  D. 
Smith,  52). 

a.  Where  on  the  return  day  the  defendant  appesred  and  answered,  and  the 
cause  was  a^oumed,  and  on  the  adjourned  day  the  plaintiff,  in  the  absence  ot 
the  defendant,  preyed  his  case  and  had  judgmeift,  and  it  appeared  the  de- 
fendant's absence  was  occasioned  by  his  attorney  mistaking  the  day  to  which 
the  cause  stood  adjourned ;  the  defendant  did  not  swear  to  haying  any  de- 
fence,— held,  that  it  not  appearing  that  manifest  injustice  had  been  done,  the 
court  would  not  reyerse  the  judgment ;  and  query,  whether  in  any  case  after 
the  defendant  has  appeared  and  answered,  the  court  can  relieye  him  on  the 
ground  that  he  mistook  the  day  to  which  the  cause  was  adjourned  (Mix  y. 
White,  1  id.  614). 

b.  It  is  not  sufficient  excuse,  that  the  defendant  relied  on  the  assignor  of  the 
claim  to  stay  proceedings  {Travis  y.  Bassetty  3  £.  D.  Smith,  171).  A  party  may 
excuse  his  deiault  by  showing  that  he  paid  before  suit  a  portion  of  the  demand 
sued  for  (attorney  and  counsel  fees),  and  supposed  tiie  action  was  simply  fof 
the  balance  (Bissel  y.  Dean,  id.  172).  ^ 

c  The  existence  of  a  yalid  set-off,  for  which  the  appellant  may  still  maintain 
an  action,  does  not  show  that  manifest  injustice  will  be  done  ifratis  y.  BasseU. 
8  E.  D.  Smith,  171). 

d.  Where  it  appeared  by  affldayits  offered  in  behalf  of  the  defendant  on  ap* 
peal  from  a  Judgment  rendered  against  him  in  Uie  marine  court,  that  after  the 
summons  was  seryed  he  was  called  out  of  town,  but  prepared  his  defence  with 
proper  instructions,  and  gaye  the  matter  in  charge  to  a  young  man,  especially 
enjoined  to  deliyer  the  instructions  to  his  attorney,  and  request  his  attendance 
on  the  return  day, — ^it  was  held,  that  the  young  man  haying  neglected  to  in- 
form the  attorney  and  permitted  the  cause  to  pro<»ed  without  an  appearance 
for  the  defendant,  a  new  trial  should  be  awarded  to  preyent  ii^ustice  (Camp  y. 
Stewart,  2  E.  D.  Smith,  88). 

e.  The  yoluntary  absence  of  the  defendant  or  his  attorney  to  attend  to  other 
business  is  not  a  sufficient  excuse  {FowUr  y.  Colyer,  2  £.  D.  Smith,  125 ;  Mulhem 
V,  B^de,  8  id,  177). 

/.  Upon  the  application  to  open  a  de&ult,  the  applicant  must  establish  that 
injustice  has  been  done  him  by  the  default.  It  is  not  enough  that  his  affidayit 
shows  a  defence.  If  the  allegations  of  his  affidayit  are  denied  by  the  plaintiff, 
the  appellant  must  furnish,  in  addition  to  his  own  a^dayit,  proof  by  some 
other  person  of  the  truth  of  his  defence  {Forster  y.  CapeweU,  1  Hilton,  47). 
Whether  the  failure  of  the  defendant  to  hear  his  case  when  called,  althou&^h 
he  was  in  attendance  in  the  coort-room  at  the  time,  is  sufficient  excuse  for  the 
default.    {Id.) 

g.  The  court  of  common  pleas  cannot  relieye  a  defendant  under  this  section 
from  a  judgment  taken  by  default  in  a  justice's  court,  if  he  has  once  appeared 
in  the  action  {Wilde  y.  Ni  T,  A  Harlem  R  R  Co.,  1  Hilton,  803). 

A.  The  allegation  of  the  defendant  that  he  is  ignorant  of  law  proceedmgs,  is 
not  a  sufficient  excuse  for  his  non-attendance  at  the  time  and  place  mentioned 
in  the  copy  summons  served  on  him  {Mayor  of  K  71  y.  Green,  1  Hilton,  893), 
Nor  is  his  mere  general  denial  of  the  allegations  in  the  complaint  sufficient 
eyidence  that  injustice  has  been  done  him.  The  defendant  should  point  out 
the  mode  in  which  injustice  has  been  done.    {Id.) 

i.  The  common  pleas  will  not,  upon  appeal,  set  aside  a  regular  Judgment 
entered  on  default  in  a  district  court,  although  the  defendant  excuses  ms  de- 
fault, and  swears  to  a  defence,  if  the  ground  of  appeal,  as  spcKnfled  in  the  no- 
tice, is  simply  for  error  in  the  Judgment,  not  for  relief  upon  the  merits  iIIav4Jhey 
y.  TfiZwn,  1  Hilton,  200).  \     ^   ^ 

j.  Although  a  Judgment  rendered  by  default,  upon  the  return  of  a  constable 
that  the  process  was  duly  seryed,  cannot  be  impeached  collaterally  by  show- 
ing that  the  return  was  mlse,  yet,  on  appeal  by  a  defendant  wlio  Sid  not  ap- 
pear, the  court  will  inquire  into  the  seryice  of  the  process,  and  if  satisfied  that 
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it  was  not  senred  at  all,  or  so  improperly  or  defectirely  that  the  defendant  was 
not  duly  apprised  of  its  nature  or  effect,  the  defendant  may  be  relieved  (CoT' 
roU  Y.  Qodln,  2  £.  D.  Smith,  876).    See  anU,  705,  c. 

o.  Although  a  party,  who  has  suffered  Judgment  in  the  court  below  by  de- 
&ult,  presents  to  the  appellate  court  a  satisfactory  excuse  for  his  non-appear- 
ance, tne  respondent  will  not  be  diarged  with  costs  for  haying  refused  to  ac- 
cept such  excuse,  or  to  consent  to  a  new  trial  on  payment  of  the  disburse- 
menU  and  costb  of  suit  (Camp  y.  BiewaH,  2  E.  D.  Smith,  88). 

a.  Appeal  upon  error  In  fact. — On  an  appeal  founded  on  error  In  fiict,  the 
appellant  should  serye  before  or  with  the  notice  of  the  argument  of  the  ap- 
jMal,  the  affldayits  of  the  fiicts  relied  on  as  constituting  Uie  error  {Hurd  y. 
Beeman^  8  How.  254 ;  approyed,  Cook  y.  Sw\ft^  10  How.  215).  Where  there  are 
conflicting  aflidayits  as  to  an  alleged  error  in  fact,  the  return  of  the  Justice 
will  in  certain  cases  goyern  (Kt^  y.  Brotcer^  1  Hilton,  514). 

b.  Argument  of  appeal — Appeals  to  the  New  York  conmion  pleas  are 
heard  orally  at  the  general  term  appointed  for  the  submission  thereof.  The 
court  requires  both  parties  to  be  ready  when  the  appeal  is  called.  Engage- 
ment of  counsel  elsdi^here  is  not  a  sufficient  ground  for  a  postponement  (Tryon 
y.  Jenninffs,  12  Abb.  88 ;  22  How.  421}.  The  parties  will  be  confined  on  the 
ar^ment  to  a  brief  statement  of  the  racts  and  points  inyolyed  and  authorities 
relied  on,  unless  the  court  shall  otherwise  direct  (Rule  Oct  1857).  The  re- 
tiun  must  bo  submitted  (Smith  y.  Van  Brunt,  2  E.  D.  Smith,  178),  and  suitable 
I>oints  should  be  furnished  by  counsel  on  the  submission  of  an  appeal,  and  the 
appellate  court  be  referred  to  such  authorities  and  statutory  enactments  as  are 
relied  on  by  the  respondent  to  sustain  the  Judgment  (De  Agreda  y.  FavJberg,  8 
E.  D.  Smith,  178).  And  where  no  notice  of  appeal  or  other  papers  speciQ^ff 
the  grounds  of  appeal  is  submitted,  and  no  points  or  arguments  are  presented 
on  behalf  of  the  appellant,  calling  the  attention  of  the  court  to  any  ^rounds 
for  sustaining  the  appeal,  the  court,  if  it  sees  that  Justice  has  apparently  been 
done,  will  not  be  ingenious  to  discoyer  errors  in  the  proceedings  below,  but 
will  rather  assume  &at  if  the  appellant  or  his  counsel  cannot  discoyer  and 
point  out  errors,  none  exist  (Suj/dam  y.  Munfon^  2  id,  198). 

0.  When  the  appeal  will  be  diamiased  on  the  argument — ^Where  the  ob- 
jection stated  in  the  notice  of  appeal,  states  no  sufficient  ground  of  error,  tiio 
appeal  will  be  dismissed  on  the  argument  (Derby  y.  Bannin,  15  How.  82 ; 
5  Abb.  150). 

d.  Judgment  of  alflnnanG& — On  affirmance  of  a  Judgment,  Judgment  is 
to  be  entered  of  affirmance  and  for  the  costs  of  the  appeal,  nothing  more. 
These  costs  may  be  collected  by  execution  (Onderdcmk  y.  Emmaru,  2  Hilton, 
504).       ^ 

e.  Opening  Judgment  of  afflrmanoe  by  default — On  an  application  to  open 
a  Judgment  of  affirmance  taken  by  default,  the  court  requires  the  appellant  to 
show  a  meritorious  ground  of  appeal,  and  this  ascertained  by  the  statement 
of  the  case  without  argument,  or  by  inspection  of  the  return  (Tryan  y.  JeiP' 
rUngs,  12  Abb.  88 ;  22  How.  421). 

/.  Reversed  in  part — ^The  appellate  court  may  reyerse  a  iustice's  Judg- 
ment as  to  one  defendant  and  affirm  it  as  to  another  (Ftdas  y.  MmU,  15 
Abb.  6). 

g.  Conditiona  on  roveraaL — ^The  appellate  court  cannot  engraft  on  a  iudg- 
ment  of  reyersal,  any  proyislon  for  preseryln^  the  testimony  of  a  witness 
taken  on  the  trial,  although  such  witness  has  left  the  State,  and  his  testimony 
cannot  be  procured  on  a  new  trial  (Norris  y.  BkaJdey,  8  Abb.  107 : 1  Hilton.  90). 

o.  Effect  of  reveraaL — ^Where  a  Judgment  for  the  plaintiff  is  reyersed  with- 
out an  award  of  judgment  for  the  defendant  upon  the  merits,  such  reyersal  is 
not  conclusiye  of  the  rights  of  the  parties  (EUert  y.  KeUy.  4  E.  D.  Smith,  12 ; 
10  How.  392).  A  Judgment  reversed  on  technical  grounds  is  not  a  bar  to  a 
subsequent  action  (Onderdonk  y.  Banlett,  8  Hill,  823),  nor  is  a  Judgment  in  a 
case  in  which  the  Justice  had  no  Jurisdiction  (Blin  y.  Campbell,  14  Johns.  482 ; 
KinU  y.  MeNeal,  1  Denlo,  486).  After  reversal  of  a  Judgment  of  non-suit, 
plaintiffs  course  is  to  proceed  de  runo  (Anon,  9  Wend.  508). 
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o.  Am^n^fag  judgDMQt — The  Kew  York  oooit  of  ccMnmon  pleas  hae  povrer 
to  allow  an  amendment  of  the  entry  of  Judgment  of  afflimance,  ordered  on 
appeal  from  the  inferior  courts,  where  erroneously  entered  through  mistake ; 
and  the  power  will  be  exercised  when  no  injustice  is  caused  thereby  [fioiMtl 
y.  Bntwn,  8  £.  D.  Smith,  66 ;  and  see  Fidi;^  y.  MimJi,  V^  Abb.  7). 

h,  Re-haazlng  of  appeaL — A  rehearing  of  appeal  will  not  be  granted  whete 
no  adyantage  could  result  from  it,  as  where  the  court  are  satisfied  that  a  re- 
hearing would  lead  to  the  same  result  as  had  been  already  arrired  at  (Teof  t. 
Chryi&,  2  Abb.  250 ;  2  HUton,  185). 

e.  New  trial.— The  granting  a  new  trial  under  section  866  is  a  matter  of 
mere  discretion  not  re^ewabte  in  the  oourt  of  appeals  (Wawl  y.  WUe$^  24  N. 
Y.  685).  • 

«  §  367.    [318.]    (Am'd  1862.)     BoMting  miiti.     Judgment 
roU. 

To  every  judgment  upon  an  appeal  there  shall  be  annexed 
the  return  on  which  it  was  heard,  which  shall  4>e  filed  with  the 
clerk  of  the  court,  and  shall  constitute  the  judgment-roll. 


§  368.  [321.]  (Am'd  1849.)  lifting  suits.  CosU,  haw 
awa/rded. 

If  the  judgment  be  affirmed,  costa  shall  be  awarded  to  the 

respondent.    If  it  be  reversed,  costs  shall  be  awarded  to 

the  appellant    If  it  be  affirmed  in  part,  the  costs   or  such 

part  as  to  the  court  shall  seem  just,  maybe  awarded  to  either 
party. 

d.  Coats  on  partial  aiBzinanoe.— Where  a  Judgment  was  afBrmed  In  part 
and  reversed  in  part,  the  respondent  was  allowed  his  coats  in  the  ooort 
below,  but  was  required  to  pay  the  costs  of  the  appeal  {fki$  v.  Bwanilon^  1 
Cal.  61). 

e.  when  the  oonrt  mniit  award  coata. — In  affirming  a  judgment,  the  ap- 
pellate oourt  is  compelled  by  statute  to  award  costs  to  the  respondent,  and 
has  no  power  to  reheye  from  the  pa3rmen1t  of  those  costs  (Logue  y.  OilUek^  1 
£.  D.  Smith,  896) ;  and  on  reyersing  a  Judgment  the  court  has  no  mcretion 
as  to  costs.  The  reyersal  must  be  with  costs  (Hahn  y.  Van  Daren,  id.  411 ; 
Main  y.  Eai/U,  ib.  621 ;  Ohapin  y.  ChurehiU,  12  How.  867 ;  Sntfder  y.  Goodrich, 
2  £.  D.  Smith,  85  ;  see  now  howeyer,  %  871,  pogCj.  But  if  a  reyersal  without  costs 
is  ordered,  the  clerk  with  whom  the  judgment  is  docketed  has  no  power  to 
enter  a  judgment  of  reyersal  with  costs  (Chapin  y.  ChwrdaU,  supra). 

/.  Coata  of  court  below.— Where  a  Judgment  for  plaintiff  is  reyersed 
without  an  award  of  Judgment  for  the  defendant,  the  defendant's  cost  in  the 
•court  below  cannot  be  allowed  to  him  and  included  in  the  judgment  of  reyersal 
(EUerty.  KeSy,  4  E.  D.  Smith,  12).  Whether  such  costs  should  be  allowed  to 
the  appellant,  where  the  appellate  court  not  only  reyerses  the  Judgment  below, 
but  also  orders  Judgment  final  for  the  appellant  upon  the  merits, — qusry  t  (Id, ; 
see  Lewii  y.  Fox,  19  How.  561,  281 ;  20  How.  96,  noU  ;  11  Abb.  184). 

g,  A  respondent  who  succeeds  (m  an  appeal  is  entitled  to  the  judgment  of  the 
Appellate  court  in  affirmance  of  his  Judgment  Whether  the  whole  Judgment 
with  the  costs  of  appeal,  can  be  collected  by  execution  issued  out  of  the  appel- 
late court,  when  the  transcript  of  the  original  Judgment  has  not  been  filed  with 
ihe  county  derk,  query?  It  seems  that  tiie  respondent  on  affirmance  is  not 
required  to  issue  execution  out  of  this  court  to  collect  the  amount  of  the  orig- 
inal judgment,  and  that  there  is  no  difference  between  the  marine  and  Justices* 

*  AmtndtdSw  Appendix, 
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courts  and  any  other  in  reroect  to  the  effect  of  an  appeal  upon  the  povrcr  of 
the  court  below  to  enforce  its  own  Judgment  {Smith  t.  AUek,  2  E.  D.  Smithy 
259 ;  see  Ond&rdonky.  Bmmiont,  2  Hilton,  604). 

0.  Payment  of  judgment  pending  ,tha  appeal.^Pendu)g  an  appeal  frpm  a 
Judflpnent  obtained  in  a  Justice's  court  in  &yor.of  the  plaintiff,  the  defendant 
paia  the  Judgment  without  costs  of  appeal,  to  a  son  of  the  plahitiff,  who  was 
not  shown  to  hare  had  any  authority  to  receive  the  payment  The  judgp^ent 
was  afterwards  affirmed  dj  de&ult — the  defendant  not  appearing ;  and  the 
plaintiff  Issued  execution  directing  a  ^eyy  simply  for  the  cost  of  appeal.  Held 
that  an  order  at  special  term  setting  aside  thA  judgment  and  execution  Wias 
irregular  and  improper.  If  a  party  who  was  appealed  from  a  Judgment  relies 
upon  a  payment  thereof  as  a  reason  for  a  stay  of  proceedings,  he  should  appear 
and  Mpp)y  for  an  order  accordingly,  before  Judgment  ofafflrmance  is  entered. 
Wheuer  an  order  for  Judgment  on  appeal  at  the  general  term  can  in  any  case, 
be  set  aside  by  an  order  of  a  single  Juage  at  special  term,  query  ?  {Adam$  r. 
Seamsif,  2  £.  D.  Bmhh,  42). 


§  869.  [832.]  (Am'd  1849,  1857).  McUting  suits.  BestU 
tfution. 

If  the  judgment  below,  or  anj  part  thereof,  be  paid  or  col- 
lected, and  the  judgment  be  afterwards  reversed,  the  appellate 
court  shall  order  the  amount  paid  or  collected  to  be  restored 
with  interest  from  the  time  of  such  payment  or  collection.  Th^ 
order  may  be  obtained  on  proof  of  the  facts  made  at  or  after 
the  hearing,  upon  a  previous  notice  of  six  days ;  and  if  the 
order  shall  be  made  before  the  judgment  is  entered,  the  amount 
may  be  included  in  the  judgment. 

h.  "When  raatitntion  win  be  oidenA-— Where,  upon  a  reTcraal,  it  appears 
by  a  transcript  from  the  docket,  that  the  judgment  luis  been  satisfied,  restitu- 
tion wiU  be  ordered  (BurU  r,  WetUmeU,  4  R  D.  Smith,  225). 

e.  Where  a  Judgment  of  the  court  below  has  betn  paid  before  writ  of  etror 
brought,  but  not  satisfied  qfrtoordy  on  reyersal  thereof  the  plaintiff  in  error 
cannot  enter  a  suggestion  and  award  of  restitution  of  payment  in  his  record  of 
reversal,  without  leaye  of  the  court  It  is  otherwise  where  the  Judgment 
below  is  satisfied  of  record.  There  the  eyidence  of  payment  comes  up  with 
the  record,  and  restitution  is  a  matter  of  course  (SheriSan  y.  2£anny  o  How. 
aoi ;  8  Code  Rep.  218). 

d.  The  proper  course  where  a  party  appealing  is  entitled  to  a  restoration,  ia 
a  motion  In  the  appellate  court  for  restoration ;  and  on  that  motion  being 
granted,  it  becomes  a  part  of  the  Judgment  m  flie  appellate  court,  and  the 
amount  can  be  collected  by  execution  with  the  coets  (Kennedif  y,  QBrimy  3 
£.  D.  Smith,  41). 

SeeanHf,  p.  447,^. 

§370.  [328.]    Exdsting  suits.    Setting  off  easts  cmdrecaoery. 

If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  court  sliall  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

*  §  871.  [324.]  (Am'd  1849,  1851, 1863, 18C3,  1864.)    Jw<- 

*  Amendet^See  Appendix, 
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ing  suits.    Notice  of  appeal.    Offer  to  dUov)  judgment  to  he 
corrected.     Costs  on  appeal.    Set  off  of  ooets. 

Costs  shall  be  allowed  to  the  prevailing  party  in  jadgments 
rendered  on  appeal  in  all  cases,  with  the  following  exceptions 
and  limitations : 

In  the  notice  of  appeal  the  appellant  shall  state  in  what  par- 
ticnlar  or  particulars  he  claims  the  judgment  should  have  been 
more  favorable  to  him. 

Within  fifteen  days  after  the  service  of  the  notice  of  appeal, 
the  respondent  maj  serve  upon  the  appellant  and  justice  an 
offer,  in  writing,  to  allow  the  judgment  to  be  corrected  in  anj 
of  the  particulars  mentioned  in  the  notice  of  appeal.  The  ap- 
pellant may,  thereupon,  and  within  five  days  thereafter,  file 
with  the  justice  a  written  acceptance  of  such  offer,  who  shall 
thereupon  make  a  minute  thereof  in  his  docket,  and  correct 
such  judgment  accordingly,  and  the  same  so  corrected  shall 
stand  as  his  judgment,  and  be  enforced  accordingly ;  and  any 
execution  which  has  been  issued  upon  the  judgment  appealed 
from  shall  be  amended  by  the  justice  to  correspond  with  the 
amended  judgment ;  and  no  undertaking  given  to  st^y  execu- 
tion shall  be  enforced  for  more  than  the  amount  of  the  cor- 
rected judgment 

If  such  offer  be  not  made,  and  the  judgment  in  the  appellate 
court  be  more  favorable  to  the  appellant  than  the  judgment  in 
the  court  below,  or  if  such  offer  be  made  and  not  accepted, 
and  the  judgment  of  the  appellate  court  be  more  favorable  to 
the  appellant  than  the  offer  of  the  respondent,  the  appellant 
shall  recover  costs. 

If  the  offer  be  made,  and  accepted  by  the  appellant,  the  ap- 
pellant shall  recover  all  his  disbursements  on  appeal,  and  all 
his  costs,  in  the  court  below. 

But  the  appellant  shall  not  recover  costs  except  as  provided 
in  this  chapter. 

The  respondent  shall  be  entitled  to  recover  costs  where  the 
appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be 
allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  the 
justice  on  making  the  appeal,  as  disbursements,  in  addition  to 
the  costs  in  the  appellate  court ;  and  when  the  judgment  in  the 
suit  before  the  justice  was  against  such  appellant,  he  shall 
further  be  allowed  to  tax  the  costs  incurred  by  him  whicli  he 
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would  hare  been  entitled  to  recover  in  case  the  judgment  below 
had  been  rendered  in  his  favor. 

If,  npon  an  appeal,  a  recoverj  for  any  debt  or  damages  be 
had  by  one  partj,  and  costs  be  awarded  to  the  other  party,  the 
court  shall  set  off  snch  costs  against  such  debt  or  damages, 
and  render  judgment  for  the  balance. 

The  following  fees  and  costs,  and  no  other,  except  fees  jof 
officers,  disbursements,  and  witnesses'  fees,  shall  be  allowed  on 
appeal  to  the  party  entitled  to  costs  as  herein  provided,  when 
the  new  trial  is  in  the  county  court : 

For  proceedings' before  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  case  or  bill 
of  exceptions,  ten  dollars. 

In  all  cases,  to  either  party,  for  every  term,  not  exceeding 
five,  at  which  the  appeal  is  necessarily  on  the  calendar  and  is 
not  tried  or  is  not  postponed  by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows : — 

To  the  appellant,  on  reversal,  fifteen  dollars :  * 

To  the  respondent,  on  the  affirmance,  twelve  dollars. 

If  the  judgment  appealed  from  be  reversed  in  part  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  such  sum  as  the  appellate  court  may  award,  not 
exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  864,  no  costs  shall  be  allowed  to  either  party. 

In  every  appeal,  the  justice  of  the  peace  before  whom  the 
judgment  appealed  from  was  rendered,  shall  receive  two  dol- 
lars for  his  return. 

If  the  judgment  be  reversed  for  an  error  of  fact  in  the  pro- 
ceedings not  affecting  the  merits,  costs  shall  be  in  the  discre- 
tion of  the  court. 

If  in  the  notice  of  appeal  the  appellant  shall  not  state  in 
what  particular  or  particulars  he  claims  the  judgment  should 
have  been  made  more  favorable  to  him,  he  shall  not  be  entitled 
to  costs  unless  the  judgment  appealed  from  be  wholly  re- 
versed. 

a.  On  the  reyeisal  of  a  Judgment  of  a  district  court  the  appellant  is  entitled  to 
those  costs  of  the  court  below,  to  which  he  would  have  ^en  entitled  if  the 
proper  judgment  had  been  rendered  there  (Jacks  y.  Darrin,  1  Abb.  282), 
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.«.  Plaintiff  xvoorered  Judment  for  il40,  the  defendant  appealed  and 
claimed  that  Judgment  shoalahaye  been  in  his  &yor.  On  a  new  trial  in  the 
county  conrt  plaintiff  reooyered  |68  50 ;  held  that  the  plaintiff  waa  entitled 
to  costa  of  appeal  {W^nkoop  y.  EoBfort,  25  How.  168). 

d.  The  plaintiff  reooyered  iudcment  for  $159  60 ;  defendant  appealed  and  sta- 
ted that  Judgment  at  most  should  haye  been  only  for  $5 ;  the  plaintiff  did  not 
ctfer  to  allow  the  Judgment  to  be  conected,  and  on  a  new  trial  in  the  oountj 
court  reooyered  Judgment  foi$180;  held  that  defendant  was  entitled  to  costs 
(Fbx  y.  NeOii,  26  How.  144). 

e^  The  costs  to  the  appellant,  on  a  new  trial,  do  not  depend  aoldf  on  the 
fiict  that  he  has  reooyered  a  more  &yorable  Judgment,  but  on  the  &ct  whether 
his  notice  of  appeal  was  sufficient  {Fbnifth  y.  jP^wguKn,  37  How.  67). 

dfletoffof  costs  against  ieooyery(iANmiy.  FaM0,2  Barb.  696;  Jckittmr- 
Farrea,  10  Abb.  884). 

€.  Costs  on  appeal  in  the  marine  court  (JJ&ioi$  t.  Fm^  11  Abb.  184 ;  281 ;  19 
How.  661 ;  20  How.  96,  naU), 

/.  CkMts  when  i4>p«al  hMdln  tlia  aopramA  eovrt^^Whem  an  ^)^^ 
a  Judgment  rendered  by  a  Justice  ot  the  peace  is  heard  by  the  supreme  court, 
because  of  the  incompetency  of  the  county  Judge  to  hear  the  appeal,  the  sue* 
ceesftd  party  will  ««ooyer  the  same  costs  as  if  the  wpeal  had  boim  decided  by 
the  coimty Judfle(7bf/^r y.  iSMjy, 4 How.  814;  8  Code  Jtep.  84i  aCkOaghan 
V.  OcurrcU,  16  How.  837). 

g.  "What  aeotiona  govern  the  allowanoe  of  ooala.— ^Whether  the  coata  to  ha 
awarded  to  the  appellant,  on  appeals  from  the  marine  and  district  courts^  are 
goyemed  exdusiyely  by  sections  864  and  871  of  the  Code,  and  whether  section 
880  also  applies  thereto,  query  f  (i?80r<  y.  £^,  4  fi.  D.  Snidth,  12 ;  10  How 
892). 
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TITLE  Xn. 

Of  the  MUoMcmeous  Proceedings  in,  OivU  Adicns^  and  Genr 

eral  Provisions. 

OBAinm  I.  SnBmmR'd  a  oortrotbbst  without  aotioh. 

n.  FBOCBEDINGB   against   JODTT   DEBTOB0,   EBIBfl;    LBOATEBS, 
DJBVIBCBS  AHD    TBFAinn   HOLDING    UHDlBB   A   JUDMtiCRT 
DSBTOB. 
nL  CONFBSaiOH  OV  JUDGMBHT  WITHOUT  ACfTIOF. 
17.  OfFHHS  of  THB  DBFBNDANT    to    OOlCPBOMiai    THB    WHOIA 

OK  A  FABT  OF  THB  ACTION. 
y.  ADMI88ION  OK  INSPECTION  OF  WBITING& 

VL  Examination  of  FABTiEa 
YII.  Examination  of  wiTNBSSBa 
YIIL  Motions  and  orders. 
IX  Entitling  AFFmATira 

X.  COMFtTTATION  OF  TIMB. 
XL  NonCBSy  AND  FILING  AND  SEBYICB  OF  PAFEBS 
XTT.  DUTIBS  OF  SHERIFFS  AND  CORONEBa 
Xill.  ACCOUNTABILnT  OF  OUARDIAN& 

XiY.  Powers  of  refereb& 

XY.  MiSGELLANEOUB  FROYIBION& 


OHATTBIK    I. 

SubmtUing  a  Oonirof>ersy  without  Aetion. 

fSmmxm  873.    Controyersv,  how  snbmltted  without  action. 
878.    Judgment,  how  entered. 
874.    Judgment,  how  enforced  or  appealed  from. 

§  873.  [326.]  dontroversy^  how  siAmitted  without  action. 
Parties  to  a  qnestion  in  difference,  which  might  be  the  snb- 
ject  of  a  civil  action,  may,  withont  action,  agree  npon  a  case 
containing  the  facts  npon  which  the  controversj  depends,  and 
present  a  submission  of  the  same  to  any  conrt  which  would 
hare  jurisdiction  if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit  that  the  controversy  is  real,  and  the  pro- 
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ceeding  in  good  faith  to  determine  the  rights  of  the  parties. 
The  conrt  shall  thereupon  hear  and  determine  the  case,  at  a 
general  term,  and  render  jndgment  thereon,  as  if  an  action 
were  depending. 

a.  A  proceeding  under  this  lectian  Is  not  an  actton  {I>ang  y.  Btfpke^  1  Duer, 
703).  Mo  aathori^  is  contained  in  this  section  for  the  sabmisdon  of  actions; 
it  relates  solely  to  the  sabmlBsion  of  qnesticHis  of  difference  without  action ; 
and  where  an  action  was  commenced,  and  a  case,  containing  the  facts  npon 
which  the  controTersy  depended,  was  agreed  npon  and  sabmitted,  it  was  hdd 
that  if  the  action  was  not  thereby  discontinaed,  it  must  be  when  a  snbmisBiQn 
is  followed  by  a  Judgment  (Van  Sickle  y.  Van  Sieide,  8  How.  265). 

b.  There  is  no  authority  for  the  appointment  of  a  guardian  for  an  infimt, 
for  the  purpose  of  submitting  a  oontroyersy  without  action ;  and  an  infant  can- 
not consent  to  such  submission  (Fuhsr  y.  SUbtm,  9  Abb.  88). 

6.  The  conrt  can  only  determine  the  questions  of  law  that  arise  upon  the 
ftcts  agreed  ujKm,  and  has  no  power  to  send  the  cause  to  a  Jury  for  the  deter- 
mination of  questions  of  fkct  that,  upon  the  &ce  of  the  submission,  may  ap- 
pear to  be  doubtful.  The  court  must  itself  construe  the  submission  {NeOim  y. 
Cam,  MiU.  Ins,  Co,  8  Dner,  455). 

d  On  Judgment  at  general  term  in  fkyor  of  defendant,  he  is  not  entitled  to 
costs  for  any  proceeding,  before  notice  of  trial,  nor  to  a  fee  before  argument, 
nor  for  argument ;  but  he  is  entitled  to  a  trial  i»  (A  688). 

e.  The  plaintiff  must  fiunish  the  neoessaiy  pi^iers  for  argument    BuU  48. 


§878.  [826.]    Judgment. 

Jndgment  shall  be  entered  in  the  jndgment-book,  as  in  other 
cases,  bnt  without  costs,  for  any  proceeding  prior  to  notice  of 
triaL  The  case,  the  submission,  and  a  copy  of  the  jndgment 
shall  constitute  the  judgment-rolL 

§  874.  [327.]    Judgmenty  how  enforced  or  appealed  from. 

The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  shall  be  subject  to  appeal 
in  like  manner. 
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Ohaftsb  II.* 

Prooeedings  against  Jowt  Debtors^  Heira^  Devisees^  Legatees^ 
a/nd  Tenants  holding  wader  a  judgment  dehtor. 

SnonoN.  875.    Parties  not  sammoned  in  action  on  Joint  contract,  may  be 

gammoned  after  Judgment 

876.  If  Judgment  debtor  die,  hia  repreBentatires  may  be  sum- 

moned. 

877.  Form  of  summons. 

.    878.    Summons  to  be  accompanied  by  affidavit  of  amount  dna 

879.  Party  summoned  may  answer  and  defend. 

880.  Subsequent  pleadings  and  prooeedings  the  same  as  in  aa 

action. 

881.  Answer  and  reply  to  be  yerifled  as  in  an  action. 

§375.  [328.]  (Am'd  1849.)  Parties  not  summoned  in  action 
on  Joint  contract^  may  he  summ^oned  after  judgment. 

When  a  judgment  shall  be  recovered  against  one  or  more, 
of  several  persons  jointly  indebted  upon,  a  contract,  by  pro* 
ceeding*as  provided  in  section  136,  those  who  were  not  origin* 
ally  summoned  to  answer  the  complaint,  may  be  sammoned  to 
show  cause  why  they  should  not  be  bound  by  the  judgment, 
in  the  same  manner  as  if  they  had  been  originally  summoned, 

a.  In  a  proceedinff  under  this  section  does  the  cause  of  action  or  right  to 
proceed  arise  upon  judgment  or  the  original  demand?  iOaklmf  y.  ^icmtoak 
4  Coms.  518;  JokMon  v.  BmUk,  14  Abb.  428). 

h.  Where  the  plaintiff  recovers  Judgment  on  contract  against  three  out  of 
four  Joint  debtors,  the  action  beinf  against  all  four,  but  the  summons  having 
been  served  only  on  the  three  agunst  whom  the  recovery  was  had,  he  may 
proceed  under  this  section  against  the  defendant  not  served  (Harper  v.  Bang^^ 
18  How.  457). 

c.  Does  this  section  apply  to  a  Judgment  in  a  Justice's  court  of  which  a  tran- 
script has  been  filed  with  the  county  derk  (see  Johnton  v.  SmiUh^  14  Abb.  4SIS). 


*  As  to  costs  of  proceedings  under  this  chapter,  see  section  807,  sub.  7. 

d.  The  proceedings  provided  by  this  chapter,  bear  a  strong  similarity  to  the 
action  of  •otrtfoxiM  to  obtidn  execution  upon  final  Judgment,  after  the  death 
of  the  Judgment  debtor,  and  was,  no  doubt,  intended  as  a  substitute  therefor 
{Aidm  V.  CUrk^  11  How.  818;  po^  g  428 ;  and  as  to  suits  against  heirs,  see 
Laws  1868,  ch.  110). 
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«b  A  proceeding  under  this  section  is  not  a  new  action,  and  the  par^  served 
cannot  liare  the  action  remoTed  into  a  federal  court  (1/kUrAild  y.  ifwrand.  8 
Abb.  805). 


§  376.  [329.]  ( Am'd  1849.]  J(f  judgment  debtor  die,  his 
repreemUativea  may  ie  tummoned. 

In  case  of  the  death  of  a  judgment  debtor  after  jadgment, 
the  heirs,  devisees,  or  legatees,  of  the  jodgment  debtor,  or  the 
tenants  of  real  property  owned  by  him  and  affected  by  the 
judgment,  may,  after  the  expiration  of  three  years  from  the 
time  of  granting  letters  testamentary,  or  of  administration  npon 
the  estate  of  the  testator  or  intestate,  be  summoned  «to  show 
cause  why  the  judgment  should  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  hands  respectively ;  and 
the  personal  repreeentatires  of  a  deceased  judgment  debtor 
may  be  so  summoned,  at  any  time  within  one  year  after  their 
appointment. 

b.  The  provisions  of  this  and  the  following  sections  to  section  881  incltidv& 
do  not  authorize  proceedings  against  execators  personallr  {MSU  v.  Thurtbify  11 
How.  181 ;  12  id.  886;  2  Abb.  182). 

0.  The  heirs,  Ac,  most  be  proceeded  against  Jointly  and  not  separately,  bat 
that  does  not  make  them  Jointly  liable  as  Joint  debtors  {KeSogg  v.  Omied,  6 
flow.  487). 

d  No  suit  can  be  brought  against  heirs  to  charge  them  with  the  debt  of  their 
ancestor  within  three  years  mm  the  granting  letters  testamentary  or  of  admin- 
istration upon  the  estate  of  their  ancestor  (Roe  v.  Suoeity,  10  Barb.  247). 

€,  In  proceedings  by  8tir9ftieki$  to  revive  a  Judgment,  remainder  men  must 
be  parties  or  they  are  not  bound  (CampbOt  v.  AawMn^  18  N.  T.  412). 

§  877.  [330.]    Forms  of  summons. 

The  summons  provided  in  the  last  two  sections  shall  be  sub* 
scribed  by  the  judgment  creditor,  his  representatives,  or  at- 
torney;  shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  within  twenty  days  after  the  service 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summons. 

/.  The  defendant  against  whom  Judgment  has  already  been  obtained  need  not 
be  named  as  a  defendant  hi  the  summons  issued  pursuant  to  this  section 
(Johnmn  v.  amUk,  14  Abb.  ^1), 

g.  The  summons  need  not  specify  any  time  or  place  to  show  cause,  but  speo- 
Imnf  a  time  and  place  would  not  vitiate  thfl  summons  (Towmnd  v.  NtnoeU^ 

%  878.  [331.]  To  he  ao(xmpmied  h/  affidavit  of  amount 
due. 
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The  snmmonB  ahall  be  accompanied  by  an  affidavit  of  the 
person  snbscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  belief,  and  shall  specify 
the  amonnt  due  thereon.  # 

*  §  379.  [332,]  (Am'd  1849.)    Party  wmmoned  may  answer 
and  defend. 

Upon  such  summons,  the  party  summoned  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or 
setting  up  any  defence  which  may  have  arisen  subsequently  ; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to  section  375  he  may  make  the  same  defence  which  he  might 
have  originally  made  to  the  action,  except  the  statute  of  limit- 
ations. 

a.  In  proceedings  under  section  875»  the  defendant  eannoi  set  up  anj- 
defence  which  he  might  hare  interposed  to  the  original  action,  or  which  ex- 
isted before  the  Judgment;  and  this  rule  applies  whether  the  Judgment  was- 
obtained  by  comeflnon  or  de&nlt,  or  upon  plea  {MeFarland  y.  Irmn,  8. 
Johns.  78). 

§380.  [333.]  (AmM1849.)  Subsequent  pleadings  and  jn^o- 
ceedmgs  same  as  in  a^sUon. 

The  party  issuing  the  summons  may  demur  or  reply  to  the- 
answer,  and  the  party  summoned  may  demur  to  the  reply ;  and 
the  issues  may  be  tried,  and  judgment  may  be  given  in  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or 
the  application  of  the  property  charged  to  the  payment  of  the 
judgment  may  be  compelled  by  attachment,  if  necessary. 

§  381.  [334.]  (Am'd  1849.)  Answer  wnd  re^  to  he  verified 
as  in  an  action* 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and 
reply  in  an  action. 
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Ohaftsb  III.* 
Oof^esiian  of  Judgment  foUktmt  aelum. 

SBonov  888.    Jadgme&t  may  be  oonfeaied  fbr  deU  dm  or  te  oooUqgMi 

liability. 
888.    Statement  in  writing,  and  form  thereoC 
884.    Jodgmenl  and  execution. 

§  882.  [335.]  Jiidffment  may  he  conf€S9ed  for  debt  due^  or 
contingent  liability. 

A  judgment  bj  confession  may  be  entered,  withont  action, 
either  for  money  dne  or  to  become  dne,  or  to  secure  any  per* 
son  against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter. 

a.  Cdnfeaaion  oat  of  oooxt— It  bas  been  held  that  a  confeMion  of  Jad£> 
ment  out  of  conrt  in  an  action  of  tort  is  not  within  or  authorized  by  the  code 
{Bouiette  y.  OtMn,  2  Code  Rep.  40;  2  Sand.  62ff).  A  confeflBion  (/Judgment 
by  a  defendant  in  custody  at  the  suit  of  the  person  in  whose  fovor  the  judg- 
ment is  oonfeesed,  made  without  the  nresence  of  counsel  or  the  adyice  ofsome 
attorney  named  by  the  defendant,  and  attending  at  his  request,  to  Inform  him 
of  the  nature  and  effect  of  the  confession  before  he  signs  it,  is  Yoid,  and  will 
be  set  aside  on  motion.    {lb.)  And  see  Merrill  y.  Baker^  11  How.  458). 

b.  Future  Advaaoea.— A  Judgment  may  be  eonfeosed  as  secaritjr  for  Aitore 
advances,  and  will  be  an  effectual  security  for  such  adyanoes  against  subse- 
quent incumbrancers  haying  notice  of  the  judgment  (Truseatt  y.  King.  0  Barb. 
846;  2  Selden,  147;  Mark$  y.  Be^noldM,  12  Abb.  408;  Avmia  y.  Lmekt,  6 
Bart).  19). 

e.  Joint  debtora— A  Judgment  by  confession  withont  aoftlon  can  only  be 
entered  against  the  person  who  signs  the  confession.  One  of  two  persons,  or 
ioint  debtors,  cannot  confess  judgment  for  both  (Stougkienburf  v.  Vandenbuvff^ 
7  How.  229).  The  party  eonfeseSog  such  a  Judgment  makes  the  debt  his  indi- 
vidual debt  {lb.)  Where  the  confession  was  to  bind  the  defendant  **  as  one 
of  the  firm,"  held,  that  it  meant  not  only  to  bind  the  defendant  individually, 
but  the  partnership  property,  and  that  on  such  a  confession.  Judgment  was 
properly  entered  against  both  partners  (Vim  KeUer  y.  litUler,  8  Abb.  876  note ; 
see  Oras&r  v.  ateOrngm,  25  N.  V .  615). 

d  *  '*  This  chapter,  with  section  424,  abrogates  in  effect  the  old  declaration 
in  debt  for  a  penalty,  and  the  Judgment  for  ue  penalty,  and  the  power  of  an 
attorney  to  appear  on  an  old  bond  and  warrant  of  attorney  to  confess  suit 
or  Judgment  ^    {AUen,  v.  8mme,  1  Abb.  858 ;  12  How.  156V 

€.  A.,  confession  of  Judgment  under  this  chapter,  is  analogous  to  the  con- 
fession by  bond  and  warrant  of  attorney  under  the  former  practice  (Bon  y. 
Bridge,  15  Abb.  150). 

/.  The  court  may  set  aside  a  judgment  entered  on  an  ofibr  pursuant  to 
aection  885 ;  when  made  to  avoid  the  provisions  of  this  chapter.    (Id.) 
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d.  PnUlo  oao6r.-^A  pabUc  officer  who  is  liable  to  be  sued  for  ser- 
Yioes  rendered  for  the  public  at  hia  request,  may  confess  a  Judgment  in 
his  individual  capacity  for  the  amount  (Oen  y.  Supeniton  €f  CajfugGf  7  How. 

255X 

e,  Ixregnlaiity. — ^The  prorision  of  the  revised  statutes,  forbidding  the  setting 
aside  a  Judgment  for  irregularity  after  one  year  (2  R.  8.,  282,  g  2,)  does  not 
prevent  the  setting  aside  a  Judgment  by  confession  after  that  period,  for  the 
want  of  a  sufficient  statement  ^anftfac.  ffk,  v.  St,  John^  5  Hill,  497 ;  Manufac, 
Bk.  Y.  Boyd,  8  Denio,  257 ;  BonneU  v.  Hen/ry,  18  How.  142 ;  but  see  Park  v. 
Church,  1  Code  Rep.  K  8.  47). 

/.  Mauled  women.— Prior  to  the  law  of  1860,  a  confession  of  Judgment 
by  husband  and  wife  for  the  debt  of  the  husband,  and  the  Judgment  entered 
thereon  in  perwnam  was  void  as  to  the  wife  ( Wcdkyrit  v.  ASrahams,  14  How. 
121 ;  24  N.  iT.  72  ;  but  the  court  was  not  bound  to  set  aside  such  a  Judgment ; 
see  Kniekerbaeker  v.  Smith,  16  Abb.  241). 

g.  Trustee. — A  trustee  cannot  confess  a  Judgment  without  action  so  as  to 
bind  the  trust  estate  (MaJUory  v.  CJark,  20  How.  418 ;  9  Abb.  858 ;  and  see  Marki 
T.  Eeynoldi,  12  Abb.  408 ;  rev*g  S.  C.  20  How.  588). 

g,  PartnefB. — Ck>nfession  by  partners  (AteriH  v.  Laueks,  6  Barb.  19 ;  Ltaheiy 
T.  Exngon,  22  How.  209 ;  13  Abb.  192 ;  Lambert  v.  Converu,  22  How.  265). 

A.  Confeasioa  by  penona  of  unaoimd  mind. — A  bond  and  warrant  of  at- 
torney [confession  of  Judgment]  executed  by  a  person  who  is  subsequently 
founa  by  inquisition  to  have  been  at  the  time  or  unsound  mind,  so  that  he 
was  incapable  of  governing  himself  or  managing  his  affairs,  &c.,  and  a  Judg- 
ment entered  thereon  by  confession  are  not  absolutely  void,  aud  will  not  1M 
set  aside  unconditionally  where  it  appears  from  the  evidence  that  the  alleged 
lunatic  was,  for  several  years  prior  to  the  execution  of  the  bond  and  warrant, 
permitted  by  his  friends  to  exchange  lands,  to  buy  and  sell  real  and  personal 
property,  and  to  give  notes,  bonds  and  mortgages,  and  there  is  no  notice,  fraud. 
or  want  of  good  &ith  alleged  in  the  pleadings.  But  such  Judgment,  and  all 
subsequent  proceedings,  may  be  set  aside  on  terms  in  the  discretion  of  the 

eourt  (Person  v.  Warrm,  14  Barb.  488). 

i.  To  what  caaee  this  chapter  is  appUcabLe. — There  is  nothing  in  this 
chapter  linuting  it  to  cases  of  disputed  or  unsettled  demand,  or  indicating  an 
intention  that  it  should  be  thus  restricted  in  its  operation.  It  applies  to  all 
cases  to  which  its  language  is  applicable,  and  this  mode  of  obtaining  judgment 
may  be  pursued  in  oocases  where  the  parties  choose  to  resort  to  it  {um  v.  JVor- 
Ihrup,  9  How.  526). 

/  Not  a  diapoeiiig  of  property. — A  mere  confession  of  Judgment  is  not  a 
violation  of  an  injunction  restraining  the  defendant  from  disposing  of  or  in  any 
manner  interfering  with  his  property ;  but  a  confession  of  Judsment  may  be  a 
violation  of  such  an  injunction,  if  acconipanied  by  acts  of  the  defendant  show* 
Ing  an  intent  to  dispose  of  his  property  (Sou  v.  Oluaman,  1  Code  Rep.  N.  8. 91 ; 
see  Ireland  v.  Smith,  1  Baib.  419). 

See  sec.  58,  sub.  8. 

§  883.  [336.]  Statement  in  vrriting^  and  form  thereof. 
A  statement  in  writing  mnst  be  made,  signed  bj  the  defen- 
dant and  verified  by  bia  oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor  ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due  ; 

8.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
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contingent  liability,  it  muBt  state  concisely  the  facts  constitu- 
ting the  liability,  and  must  show  that  the  sum  confessed  there* 
for  does  not  exceed  the  same. 


a.  TlM  fbUowing  statomanti  have  been  held  anlflolent. — ^The  sum  of  two 
hundred  and  thirty  dollars  is  for  erain  purchased  of  the  said  plamtiff,  Wil- 
liam W.  Uealy,  hy  the  said  Othniel  Preston,  on  or  ahout  the  first  of  April,  1856, 
and  the  sum  of  one  thousand  dollars  is  to  indemnify  the  said  William  W.  Uealy 
against  all  liabilities  on  a  note  made  by  said  Othmel  Preston,  for  one  thous- 
and dollars,  payable  at  the  Bank  of  Bath,  and  dated  on  or  about  the  1st  Oi 
April,  1856,  and  payable  in  ninety  days  fW>m  date,  which  said  note  was  en- 
dorsed by  the  said  plaintiff,  William  W.  Uealy,  for  the  benefit  of  the  said  de- 
fendant, Othniel  Preston  {ManchmUr  v.  Preiton^  14  How.  21,  Hunroe  Genl 
Term). 

b.  **  The  above  indebtedness  has  arisen  for  eoods,  wares,  and  merchandise 
sold  and  delivered  to  me  by  the  said  plaintiffs,  in  the  month  of  Hay,  1853, 
and  afterwards  shows  that  the  amount  is  Justly  due,  without  any  fraud,  is  suf- 
ficient {Delaware  y.  Ensign^  21  Barb.  85,  Bockes,  J.) 

c.  That  the  indebtedness  arose  on  a  balance  of  an  account  for  merchandise, 
purchased  by  the  defendant  of  the  plaintiffs,  on  yarious  bills,  commencing 
l^eb.  27, 1855,  the  last  bill  being  dated  November  28,  1856,  amounting  in  the 
total  to  $8,360  56 ;  which  total  sum  had  been  reduced  by  payments  made  by 
the  defendant,  commencing  June  12th,  1855 ;  and  last  payment  December  16, 
1856,  the  sum  total  of  which  payments  amount  to  $5,015  28,  leaving  a  balance 
without  making  any  calculation  of  interest  on  the  items  of  account  purchased 
on  time  of  six  and  eight  months,  of  $3,348  28 ;  that  there  was  at  least  due  to 
the  plaintiffs,  and  to  become  due  when  the  time  should  have  expired  on  the 
hist  purchases,  the  sum  of  $3,300  (MoU  v.  DavU^  15  How.  67 ;  and  see  McKee  v. 
Tj/<ion,  10  Abb.  895). 

d.  *'  One  promissory  note  giten  by  me  to  said  L,  on  the  8th  of  Dec  1854  for 
$100,  borrowed  money  on  which  is  endorsed  $11,  said  note  due  when  given, 
also  one  promissory  note  of  $340  made  by  me  and  dated  Oct.  17,-  1858,  due 
when  given  and  now  owned  by  said  L.  the  same  being  ^ven  for  borrowed 
money,  also  for  said  L.  assuming  the  payment  of  the  sum  of  $1000  at  the 
Bank  of  Havana  on  14  July,  1855,  by  which  a  note  of  $1000  made  by  me  pay- 
able to  the  order  of  8.  G.  at  said  Bank  dated  8l8t  May  1855,  and  endorsed  by 
said  8,  C.  was  paid  and  taken  up,''  {Lanning  v.  CarperUerf  20  N.  T.  448). 

d,  '*  The  above  indebtedness  arose  on  a  promissory  note,  made  by  the  defen- 
dant to  tliei  plaintiff,  dated  June,  21st  1854,  in  the  sum  of  $700,  with  interest, 
that  amount  of  mone^  beinff  had  by  Uie  defendants  of  the  plaintiff,  and 
upon  which  there  is  this  day  due  the  sum  of  $782,  with  $90  now  due  from  de- 
fendants to  plaintiff,  as  costs  in  an  action  on  said  note  "  IFreUgh  v.  Brinks  22 
N.  Y.  418 ;  affirming  8.  G.  18  How.  89  ;  and  reversmg  8,  G,  16  How.  272 ;  30 
Barb.  144). 

/.  ^  The  plaintiff  has  this  day  endorsed  my  notes,  payable  at  bank  tor  $6000 
fai  all  for  my  accommodation,  and  to  enable  me  to  negotiate  said  notes,"  with- 
out any  further  description  of  the  notes  (HopHiu  v.  NeUon,  24  N.  Y.  518). 

ff.  A  statement  that  *'  the  Judgment  is  confessed  for  a  debt  Justly  due  to  the 
plaintiff  arising  upon  the  following  facts :  On  or  about  the  18th  day  of  De- 
cember, 1858,  Uie  plaimiff  lent  or  advanced  to  the  defendant  in  cash  the  sum 
of  $2,000,  which  said  sum,  with  interest  thereon  from  the  said  18th  day  of 
Deceml)er,  1858,  amounting  to  $80  24,  is  now  lustly  due  by  the  defendant  to 
the  plaintiff,'' — ^is  sufficient  {Johnston  v.  AfeAtuJand,  9  Abb.  214). 

h.  A  statement  to  secure  plaintiffs  contingent  liability  as  indorser  for  the  ac 
commodationof  defendant  is  sufficient  if  it  describes  the  notes,  naming  the 
respective  parties,  the  dates,  amounts  and  times  places  of  payment.    The  con- 
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^deration  need  not  be  stated  nor  that  the  notes  had  been  dlscoanted  (Mdrki 
V.  Reynolds,  12  Abb.  403 ;  see  Winne^renner  y.  Mgerton,  8  Abb.  419 ;  17  How. 
868 ;  80  Barb.  185). 

a.  A  statement  that  the  indebtedness  arose  for  money  advanced  by  plain 
tiff  for  defenduit  at  a  time  mentioned,  including  interest  thereon  to  date,  held 
sufficient  (Lyon  y.  Sherman,  14  Abb.  898 ;  contra,  Clements  y.  Oerotif,  80  Barb. 
825). 

b.  A  statement  that  the  plaintiff  sold  the  defendant  a  quantity  of  meat  in  the 
years  1854  and  1855,  and  that  there  was  justly  due  to  the  plaintiff  upon  such 
sale  a  certain  specified  balance,  is  sufficient  (imodMum  v.  Ji«im,  24  N.  Y.  825 ; 
rev's'g  1  HUton,  520 ;  7  Abb.  28,  and  see  Curtis  y.  ChrbiU,  25  How.  58). 

c.  It  is  not  necessary  that  the  statement  should  in  terms  state  that  the  sum 
confessed  is  Justly  due  or  to  besome  due.  The  facts  must  be  set  forUi  in  such 
a  manner  as  to  show  a  Just  debt  and  the  amount  thereof,  but  where  the  cre- 
ation of  a  Just  debt  is  averred  it  is  unnecessary  in  terms  to  ne«itiye  that  it 
has  been  paid  or  otherwise  discharged  (Lanning  y.  Carpenter,  SS  N.  Y.  447 ; 
reyersing  28  Barb.  402). 

(2.  The  statement  is  sufficient  if  it  sets  forth  that  the  Judgment  is  confessed 
to  secure  the  plaintiff  for  a  debt  Justly  to  become  due  upon  his  endorsement  as 
the  surety  of  the  defendant,  and  for  his  benefit,  of  bills  and  notes  which  are 
fully  described,  as  to  names,  dates,  amounts,  and  times  of  payment  (Dow  y. 
Plainer,  16  N.  Y.  568). 

e.  The  other  cases  in  which  statements  were  held  sufficient,  viz.  Schooleraft 
V.  Thomson,9aow;61\7  M2.447;  Munny.  Brooks,  1  id,  4Q\  8  id.  40;  Whltr 
ney  y.  Kenyon,  7  id,  459 ;  Parks  y.  Church,  5  id.  801 ;  Post  v.  Coleman,  9  id. 
64,  and  referred  to  at  length  in  the  fourth  edition  of  this  work,  haye  all  been 
oyrruled  by  the  decision  in  Chappel  y.  Chappel  (2  Keman,  215). 

/.  The  following  statementi  have  been  held  iDsnfficient. — Since  the  10th 
day  of  December,  1845,  the  said  A—  B— (plaintiff)  has  lent  and  advanced  to  the 
said  defendant  the  sum  of  two  thousand  one  hundred  and  thirty  dollars,  to 
pay  off  and  discharge  the  debts  of  said  defendant,  and  which  has  been  used  for 
the  purpose  of  paying  ofl  said  debts,  no  part  of  which  has  since  been  repaid  to 
said  A —  B — ,  and  the  defendant  is  now  Justly  indebted  to  said  A —  B—  in 
that  sum  (Sleblnns  y.  ao(^y  of  the  M.  E.  Ohwreh,  Boeheetffr,  12  How.  410,  Mon 
roe  General  Term). 

a.  In  Chappel  y.  Chappd  (2  Keman,  215),  the  statement  was  as  follows : 
'*  This  confession  is  for  a  debt.  Justly  due  to  the  said  plaintiff,  arising  upon  the 
following  facts,  yiz. :  a  promissory  note,  payable  to  the  said  plaintiff  or  bearer, 
for  $825,  dated  April  16, 1849,  ana  payable  one  day  from  date,  with  use ;  and  a 
promissory  note,  payable  to  the  said  plaintiff  or  bearer,  for  $75,  dated  May  16, 
1849.  The  said  sum  of  $1,088,  being  the  amount  of  said  notes,  principal,  and 
interest,  up  to  this  date,  and  is  Justly  due  to  the  said  plaintiff  from  the  said 
defendant"  The  court  of  appeals  affirmed  the  order  of  the  supreme  court 
vacating  the  Judgment  on  such  statement. 

A.  ^  We  do  hereby  confess  Judgment  In  this  cause  for  the  sum  of  $2,822  75, 
and  authorize  iudgment  to  be  entered  therefor  against  us.  This  confession  is 
for  a  debt  Justlyowing,  and  now  due  to  the  plaintiff,  upon  the  foUowing  facts, 
that  we,  A.  H.  H.  and  A.  H.,  are  indebted  to  the  said  A.  B.,  upon  a  certain 
promissory  note,  of  which  the  following  is  a  copy," — ^then  followed  a  copy  of 
the  note,— Harris,  J.  [Bonnell  y.  Henry,  18  How.  142). 

i.  Where  the  statement  was  in  general  terms  that  money  "  was  lent  and 
advanced,  at  divers  times,  from  the  1st  December,  18ttk  to  date,"  held  not  suf- 
ficient {Dains  v.  Morris,  21  Barb.  152,  General  Term,  First  District ;  and  see 
Moody  y.  TotDnsend,  8  Abb.  876).  8o  where  the  Indebtedness  was  stated  to  be 
"  for  goods  sold  and  delivered,  and  upon  an  accounting  had  on  the  day  when 
the  confession  was  made  "  (Boyden  v.  Bradstreet,  11  How.  508 ;  and  see  Winn^ 
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.^rtnA; (38 K.  Y.  418) ;  tad ZoiiiiIr^ T.  ONjMnlM- (20  K.  Y.  447).   e^elpmr. 
Sherman  (14  Abb.  893). 

a.  "  The  above  indebtedness  arose  on  account  for  goods,  wares,  and  mer- 
chandise, and  property  sold  and  delivered  to  me  bv  the  plaintiff^,  for  which  I 
have  not  paid,  and  the  sum  above  confessed  is  justly  due  to  the  plaintiff,  with- 
out any  fraud  whatever."  It  ^as  held  insufficient.  Also,  a  statement  as  fol- 
lows :  "  The  above  indebtedness  arose  on  account  of  goods,  wares,  and  mer- 
chandise, sold  and  delivered  by  said  plaintiff  to  me  since  the  first  day  of  Jan- 
uary, 1855,  and  the  sum  above  confessed  is  justly  due  to  the  said  plaintiff,  with- 
out any  fraud  whatever ''  (Roeekrans  J.  OandaU  v.  Finn^  13  How.  418 ;  23 
Barb.  652). 

b.  In  Vim  Beck  v.  Shuman  (13  How.  472),  a  statement  was  held  insufficient 
which  was  as  follows :  "  I,  Francis  G.  Shuman,  the  above-named  defendant, 
hereby  confess  mvself  indebted  to  George  F.  Yon  Beck,  the  above  plamtiff,  in 
tlie  sum  of  two  thousand  and  seventy  dollars,  and  interest  thereon,  from  the 
4th  day  of  April,  1855,  and  hereby  authorize  him  or  his  executors,  administra- 
tors, attorney,  or  assigns,  to  enter  a  judgment  against  me  for  that  amount 
The  above  indebtedness  arose  on  promissory  tuxes^  given  by  me  for  value  re- 
ceive to  the  said  plaintiff,  liabilities  incurred  by  said  plamtiff  for  me  by  his 
endorsement  of  my  notes,  which  the  said  Yon  Beck  is  to  pay  or  has  paid. 
Also,  for  an  account  for  beer  sold  and  delivered  by  him  to  me,  and  money 
paid,  laid  oiit  and  expended  for  my  benefit.  And  I  hereby  declare  that  the 
sum  by  me  confessed  as  above,  is  justly  due  the  plaintiff,  without  any  fraud 
whatever." 

e.  Where  the  statement  expressed  the  amount  to  be  (800,  and  that  **  it 
Is  justly  due,'*  and  then  set  forth  that  the  indebtedness  arose  upon  the  fol- 
lowing facts :  "  For  lumber  and  buildine  materials  fhmished  by  the  plain- 
tiff to  the  defendant,"— Brown,  J.,  held  it  insufficient  (Purdi^  v.  Upton,  10 
How.  4»4). 

d.  Where  the  statement  was  for  "  c^oods  and  groceries,  and  for  on^  horse 
and  one  cow,  delivered  to  the  said  George  Upton  [the  defendant],  the  pay-* 
ment  of  which,  to  the  amount  of  $300,  is  now  due  to  said  Marshall  [the  plam- 
tiff]," Brown,  J.  held  it  insufficient,  because  it  did  not  state  how  mucn  for 
the  goods  and  groceries,  how  much  for  the  horse,  and  how  much  for  the  cow» 
nor  under  what  circumstances  they  were  delivered  to  Upton,  nor  that  the 
property  was  delivered  by  Marshall  {Martkall  v.  Uptony  10  How.  497). 

e,  *'  This  confession  is  for  a  debt  justly  due  to  the  plaintiff,  arising  upon  the 
following  facts :  a  promissory  not«,  payable  to  the  plamtiff,  for  the  sum  of 
$250,  dated  on  or  about  the  14th  of  January,  1850,  and  payable  one  year 
after  date,  with  interest ; "  the  judgment  entered  on  sncn  confession  was 
held  to  be  fraudulent  and  void  (Park  v.  Church,  5  How.  381 ;  1  Code  Rep.  N. 
S.,47). 

/.  *^  A  promissory  note  made  by  me,  bearing  date  the  22d  day  of  August, 
1851,  was  given  by  me  to  said  plainticb,  on  settlement  of  account  between 
them  and  me,  on  the  22d  day  of  that  month ;  whereon,  for  value  received,  I 
promised  to  pay  to  the  order  of  said  plaintiffs  said  sum  of,"  <fec.  {Dunham  v. 
Waterfnan,  6  Abb.  357 ;  17  N.  Y.  9). 

g.  "Judgment  is  hereby  confessed  in  this  cause  for  the  sum  of  $2^540  85. 
This  confession  is  for  a  debt  justly  and  legally  due  to  the  plaintiffs,  arising 
upon  the  following  facts :  1.  A  note  for  $400  and  interest  and  protest  fees, 
dated  Februarv  28, 1855,  discounted  by  said  bank,  and  now  ownea  by  them  '* 
{B'k  ofKinderhook  v.  Jenniaon,  15  How.  41.  Harris,  J.) 

h.  "  The  indebtedness  arose  on  a  judgment  in  the  supreme  court,  in  favor  of 
W.  B.  against  W.  K.,  and  assigned  to  plaintiff;  and  also  on  a  bond,  executed 
by.  W.  K.  io  W.  B.,  dated,  Ac.,  for  the  sum  of  $2000,  both  of  which  securi- 
ties were  given  for  mcney  borrowed  by  the  defendant :  and  the  sum  confess- 
ed is  justly  due  to  th«  plaintiff,  without  any  fraud  "  {Beekman  v.  Kirk,  15 
How.  228). 

i.  "  The  above  indebtedness  arose  on  the  sale  and  conveyance,  by  the  plain- 
tiff to  the  defendant,  of  his  right,  title,  and  interest  in  the  boats,  property,  and 


§  883.]  WITHOUT  AonoN.  727 

eflfents  of  W.  11  A  Co.,  in  January,  1854 ;  and  I  hereby  state  that  the  sum 
above  by  me  confessed,  is  justly  due  to  the  said  M.  8.,  plaintiff,  without  any 
fraud  whatever  "  (Thompwn  v.  Van  Veehten^  5  Abb.  459 ;  Hoffhian,  J). 

a.  **  That  heretofore,  at,  &c^  I,  John  H.,  made  my  pVomissonr  note  for 
$2000,  payable  on  demand,  and  that  I  have  not  paid  said  note,  ana  that  I  am 
Justly  indebted  to  the  plaintiff  thereon  in  the  sum  of  $2000  "  (JSsndaU  y.  Ebd^ 
ffim,  1  Bosw.  059 ;  and  see  Ifarris  y.  Denton^  80  Barb.  117). 

b,  Tcft  *'cash  loaned  to  the  defendant  for  his  use  in  1854,  and  there  is  unpaid 
on  said  loan  $1070  "^XMaDoweU  y.  DarUeU,  88  Barb.  143). 

c  Amount  due  from  defendant  to  plaintiff  for  plaintiff's  liabQitT  and  guar- 
antee, now  past  due,  to  R  8.  W.,  as  rresident  of  the  M.  Bank,  $8,000 ;  amount 
of  one  promissory  note  indorsed  by  plaintiff  for  defendant,  due  July  10, 1858, 
and  held  by  C.  D.,  $2,000  (  Winnebrenner  y.  EdgtrUm,  8  Abb.  419 ;  17  How.  808 ; 
80  Barb.  185). 

d  For  cash  loaned  to  the  defendant,  paid  for  his  use  and  at  his  request,  and 
Interest  thereon,  stating  various  items  with  dates  and  amounts,  making  the 
sum  of  $1224,  but  not  stating  which  items  were  for  money  loaned  and  which 
for  money  paid,  nor  to  whom  paid  (McDowell  v.  DaiUeU,  88  Barb.  148). 

0. "  For  a  debt  Justly  due  plamtiff  from  me  arising  upon  the  following  &ct8 : 
A  promlBsory  note  made  by  me  to  the  plaintiff  for  $100,  dated  Oct.  29, 1858, 
ana  payable  one  year  from  date  with  interest,  said  note  was  nven  for  money 
had  and  received  by*  me  of  plaintiff  at  my  request,  also  for  $19  money  received 
by  me  of  plaintiff'^at  different  times,  for  which  no  note  or  security  was  taken 
from  me  by  plaintiff:  also  for  $106,  being  a  book  account  for  gooos,  groceries 
and  provisions  heretofore  sold  and  delivered  to  me  at  my  request  by  plaintiff, 
for  which  he  had  not  received  pay  (Daly  v.  Matthewi^  20  How.  267). 

/.  '*  We  are  indebted  to  said  A.  B.  on  a  promissory  note  of  which  the  fol- 
lowiog  is  a  copy  "  (copy  of  note,  BonneU  v.  Henrys  18  How.  142). 

g.  A  confession  to  secure  liabilities  mentioned  in  a  schedule  annexed  held 
Insufficient  (Hamann  v.  Keinhart^  11  Abb.  132) ;  and  so  where  a  schedule  was 
referred  to  but  not  annexed  (GlermnU  v.  Q&roto,  80  Barb.  825). 

A.  A  statement  as  follows :  A  promissory  note  (describing  it),  which  note  was 
|4yen  by  L.  W.  &  Oo.,  for  goods  and  merchandise  theretofore  purchased  of  L. 
W.  ft  do.  by  the  defendant  which  note  was  indorsed  by  the  debtor,  and  came 
into  the  hands  of  the  plaintiff  for  a  valuable  consideration— held  insufficient 
against  creditors  (Olqflin  v.  San{f0r,  9  Abb.  %U,noie\  17  How.  574 ;  11  Abb. 
888 ;  81  Barb  86,  supposed  to  be  overruled  by  Frdigh  v.  Bnnk,  22  N.  Y.  418 ; 
and  see  Lyon  v.  Shefrman^  14  Abb.  898). 

i,  "  This  confession  is  for  a  debt  Justly  due  to  the  plaintiff,  arising  upon  the 
foUowing  facts,  to  wit:  A  promissory  note  given  by  said  E.  J.  (the  defendant) 
to  said  A.  8.  (the  plaintiff)  for  $1800  f  doubtful  if  sufficient  (Murray  v.  JutUon, 
6  Selden,  78).  • 

J.  Statement  good  In  part  and  bad  In  part — ^When  the  confession  was 
for  **  the  sum  of  $521  60,  It  being  for  goods  and  merchandise  heretofore  deliv- 
ered to  me,  the  said  defendant,  and  which  is  now  due :  and  also  the  sum  of 
$500,  being  the  amount  of  a  bill  of  goods  this  day  purchased  of  him,  the  said 
plaintiff,— it  was  held  by  Bacon,  J.,  that  the  conf^ion  was  sufficient  as  to  the 
item  of  $500,  but  insufficient  as  to  the  item  of  $521  60;  and  on  motion  of  a 
subsequent  judgment  creditor,  it  was  ordered  that  the  judgment  should  stand 
and  have  precedence  as  to  the  item  of  $500,  and  be  postponed  to  the  lien  of 
the  subsequent  Judgment  as  to  the  item  of  $521 60"  (Moppock  y.  Donaldson^  12 
How.  141 ;  and  see  Marks  y.  Reynolds,  12  Abb.  408). 

A.  EKatement  may  be  sufficient  as  to  JudgnMot  debtor  althofogh  insoffl- 
cient  as  to  creditors. — A  statement  for  Judgment  may  be  sufficient  as  acainst 
the  defendant  himself,  which  would  not  be  snffident  as  against  a  creditor : 
this  was  expressly  held  in  Von  KeUar  v.  MuUer,  at  special  term,  and  affinned 
on  appeal  to  the  ceneral  term  (8  Abb.  875 :  Ely  v.  CotOi,  2  Hilton,  406).  In 
that  case  the  defendant  moved  to  vacate  the  Judgment ;  and  although  it  was 
held  by  the  court  that  the  statement  was  insufficient  as  agamst  a  creditor,  yet 
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It  was  sufficient  as  itfalnst  the  defendant ;  and  denied  tbe  motion ;  (see  Pvrtfif 
▼.  UpUm,  10  How.  457 ;  MiUer  y.  Earie,  24  N.  T.  110 ;  Ifeutbaum  t.  Emm,  84 
N.  Y.  825). 

a.  Amendment  of  statement — ^Where  the  statement  was  held  insufficient, 
but  the  good  faith  of  the  indebtedness  was  not  questioned,  and  no  superior 
equities  existed  in  &yor  of  other  creditors,  an  amendment  was  permitted  ^  in 
order  to  presenre  the  lien  and  priority  of  the  Judfi;ment*'  {^t%$  v.  Morria,  21 
Barb.  152,  General  Term  First  District ;  and  in  Jonnson  y.  FgUerman,  13  How. 
21),  Gierke,  J.,  held  the  statement  insufficient,  but  following  tbe  case  of  Law- 
lewY.  Baekett,  (16  Johns  140),  ordered  "  an  amendent,  but  to  as  not  to  interfere 
with  the  lights  of  any  judgment  creditors  which  may  haye  in  the  mean  time 
attached ;  and  the  same  was  held  Bamnkmd  y.  Btuh  (8  Abb.  152 ;  and  see 
MeKee  y.  Thfion,  10  Abb.  892 ;  McDaufeU  y.  DameU,  88  Barb.  148);  but  Harris, 
J.,  in  Von  Beck  y.  Shuman  (13  How.  472)  held  that  a  Judgment  entered  on  a 
defectiye  statement  is  absolutely  yoid,  and  that  the  court  has  no  right  to 
authorize  a  new  indment,  under  the  form  of  an  amendment  If  the  judg- 
ment was  irregular,  it  may  be  amended ;  if  flraudulent,  it  is  absolutely  yoid 
'  WhUney  y.  iSnyan,  7  How.  450 ;  see  Rieharda  y.  McMiOam,  6  CaL  410). 

b.  Verification  of  statement — A  yerification  by  which  the  del  tor  swears 
that  ^  he  belieyes  the  aboye  statement  of  confession  is  true,"  is  sufficient  (Bd- 
Qwofn  y.  Entign^  21 'Barb.  85).  The  yerification  may,  it  seems,  be  made  before 
one  of  the  plaintiff's  attorneys  (B^st  y.  Ooleman,  0  How.  64). 

c.  fiUgnatnre  to  statement— Where  the  affidayit  and  statement  were  writ- 
ten on  the  same  page,  and  the  signature  of  the  defendant  was  to  the  affidayit 
only,  it  was  held  to  be  a  substantial  compliance  with  the  requirements  of  the 
statute  {Purdp  y.  UpUm,  10  How.  494;  FoH  y.  Ooleman,  9  ib.  64). 

d.  Time  of  entering  Judgment  after  confession. — There  is  nothing  in  the 
code  requiring  the  judgment  to  be  entered  at  any  particular  tune  after  the 
confession  ana  statement  are  made.  It  was  held  to  be  no  objection  to  the 
judgment,  that  the  statement  was  yerified  nearly  one  year  before  the  entry  of 
the  Judgment  (OurHsY.  CorbiU,  25  How.  66). 

e.  Construction  of  confession. — ^A  Judgment  confessed  to  seyeral  persons 
to  secure  an  actual  indebtedness,  is  presumed  to  be  in  fayor  of  all  the  parties 
equally  (BaOibond  y.  Stocking^  2  Barb.  185).  This  presumption  may  be  rebut- 
ted.   (Id.) 

/.  Anthority  to  enter  Judgment^'*  It  is  said  that  there  was  an  irr^u- 
larity  in  the  confession  of  Judgment  The  particular  irregularity  relied  on 
is  that  the  confession  does  not  contain  any  authority  pursuant  to  the  first 
eubdiyision  of  section  888.  The  confession  of  the  Judgment  commences  with 
the  title  of  the  cause,  and  then  proceeds  thus :  '  Judgment  is  hereby  confessed 
in  this  cause  for  the  sum  $1418,^'  &c.  It  \i  difficult  to  state  the  authority  in  a 
more  direct  manner  than  is  done  here,  especially  when  we  remember  that 
the  defendants  both  swear  to  this  statement,  and  that  in  eyery  other  respect 
the  confession  is  admitted  to  conform  to  the  statute.  Again,  this  part  of  the 
statute  is  directory  merely ;  and  the  defendants  cannot  be  heard  to  object  to 
it,  especially  after  the  lapse  of  more  than  a  year :  one  year  Ikus  all  reuef  for 
irregularity  (2  R  B.  282,  §  2 ;  see  also  Griffln  y.  MUcheO,  2  Cow.  548)."  Park 
<y.  Churck,  5  How.  881 ;  1  Code  Bep.  N.  a  47). 

g.  How  judgment  may  be  set  aside.— Judgment  entered  without  action 
may  be  set  aside  for  defect  in  the  statement  upon  which  it  is  entered,  at  the 
instance  of  a  junior  Judgment  creditor,  on  motion  (Chaj^  y.  Chappd,  2 
Eeman,  215 ;  Bae  y.  Laweer,  9  Abb.  880,  note  ;  18  How.  28).  And  this  too, 
-although  the  judgment  is  on  a  bond  secured  by  mortgage  of  all  the  real 
•estate  oil  which  the  Jud^ent  is  a  lien  {BcnrM  y.  Henry,  18  How.  145,  Harris 
J).  So,  it  may  be  set  aside  on  the  motion  of  a  subsequent  bona-jUU  purchaser 
of  real  estate,  against  which  estate  the  judgment  is  an  apparent  lien  (KendaU 
y.  Hodgine,  1  Bosw.  659) ;  or  on  the  motion  of  an  assignee  for  the  benefit  of 
creditors  {Beekman  y.  £%rk,  15  How.  228) ;  or  it  may  be  set  aside  by  a  decree 
tn  an  action  in  the  nature  of  a  creditor*s  bill  at  the  suit  of  a  subsequent  judg- 
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ment  creditor  {Dtihham  t.  Wtxttrman,  6  Abb.  857 ;  17  N.  T.  9).  By  any  party 
interested  in  impeaching  it  (Daly  y.  Matthmoif  12  Abb.  408  note,  see  how  eyer, 
2i(nris  v.  B«»^  80  Barb.  117) 

a.  An  attaching  creditor  is  not  within  the  class  of  persons  who  can  impeach 
the  bona-tldes  of  such  a  Jndffment  oonf(Msed  before  the  attadiment  was  levied. 
To  enable  a  party  to  question  such  a  Judgment,  it  must  appear  that  he  was 
a  judgment  creditor  of  the  party  confessing  it,  at  the  time  of  the  confession 
(BenUey  y.  Goodwin,  15  Abb.  82). 

6.  A  creditor  at  large  has  no  r^ht  to  moye  to  set  the  iu^ment  aside  iLow^ 
her  y.  Mayor  <yf  N.  F.,  15  How.  1&;  B^kman  y.  Kirk,  id.  281 ;  and  see  MUlef 
y.  Ec^He,  24  X.  Y.  110). 

c,  One  claiming  to  be  a  Judgment  creditor  on  a  Judgmeat  by  confefision, 
entered  on  a  defectiye  statement,  cannot  be  heard  to  set  aside  a  Judgment 
by  confession  subsequently  entered  {Bm  y.  ZotoMr,  18  How.  28;  6  Abb.  880,  n.) 

d,  A  Judgment  by  confession  although  voidable  cannot  be  impeached  col- 
Literally  (Shddon  y.  Slryker,  84  Barb.  116 ;  21  How.  829). 

e,  A  motion  by  a  creditor  to  vacate  a  Judgment  entered  by  confession 
against  his  debtor,  on  the  ground  that  the  statement  is  insufScient,  is  not  a  mo- 
tion for  irregularity  within  the  mle  requiring  the  notice  or  order  to  show 
cause  to  specify  the  irregularity  compliuncd  of  (Win'M^etmeT  y.  Edgerton,  8 
Abb.  419 ;  17  How.  888 ;  80  Barb.  185). 

/.  Compelling  debtor  to  give  a  new  oonfesaioa — ^Whether  the  court 
has  power  in  any  case  to  compel  one  who  has  confessed  Judgment  upon  an 
insidScient  statement  to  sign  and  verify  an  amended  one, — Hammond  v.  Buah^ 
(8  Abb.  162>  [Is  it  not  well  to  insert  in  the  statement  a  stipulation  in  the 
nature  of  a  covenant  for  fUrther  assurance,  and  to  the  effect  that  the  debtor 
will  on  request  make  and  execute  such  other  document  as  may  be  necessary 
to  give  effect  to  the  confession  ?  ] 

§884,  [337.]  (Am'd  1849, 1861.)  Judgment  and  execution. 
The  statement  maj  be  filed  with  a  county  clerk,  or  with  a 
clerk  of  the  superior  court  of  the  city  of  ^ew  York ;  who 
shall  endorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  the  supreme  or  said  superior  court,  for  the  amount 
confessed,  with  fiye  dollars  costs,  together  with  disbursements* 
The  statement  and  affidavit,  with  the  judgment  endorsed,  shal' 
thenceforth  become  the  judgment  roll.  Executions  may  be 
issued  and  enforced  thereon,  in  the  same  manner  as  upon 
judgments  in  other  cases  in  such  courts.  When  the  debt  for 
which  the  judgment  is  recoyered  is  not  all  due,  or  is  payable 
in  installments,  and  the  installments  are  not  all  due,  the  execu- 
tion may  issue  upon  such  judgment  for  the  collection  of  such 
installments  as  haye  become  due,  and  shall  be  in  the  usual 
form,  but  shall  haye  endorsed  thereon,  by  the  attorney  or 
person  issuing  the  same,  a  direction  to  the  sheriff  to  collect  I  he 
amount  due  on  such  judgment,  with  interest  and  costs,  which 
amount  shall  be  stated,  with  interest  thereon,  and  the  costs  of 
said  judgment.  Notwithstanding  the  issue  and  collection  of 
inch  execution,  the  judgment  shall  remain  as  security  for  tho 
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{Mtalmenta  tbertefter  to  1>«<K>ni6  du* ;  i&d  ivlieDeTer  anj 
further  instalments  become  doe,  execution  may,  in  like 
tnanner,  be  issaed  for  the  collection  and  enforcement  of  the 
same. 

a.  Ani^w^ffig  entrj  of  jtiflgment— >Where  two  written  ttotemente,  dul;f 
yerifled,  were  filed  by  an  attorney  with  the  clerk  of  the  county,  for  the  par 
pose  of  haying  Jadgments  entered  by  confession  (agafaist  the  same  defisndant), 
without  action ;  and  the  derk  entered  in  the  Judgment-book,  Jndgmenta  of  the 
supreme  court  for  the  respectiye  amounts  confessed,  with  oosts,  Irat  omitted  to 
endorse  the  same  upon  the  statements  as  directed  by  this  sectioo.  On  a  sub- 
sequent day  another  written  statement  against  the  same  defendant,  by  a  differ* 
ent  attorney,  was  filed  by  the  same  derk,  and  Judgment  by  confession  thereon 
was  perfected  regularly  in  aD  respects,  pursuant  to  Uie  code  aforesaid,  the 
last-mentioned  attorney  knowfaiiDp  of  the  omissions  in  the  two  first  causes.  On 
a  day  subsequent  to  the  entry  of  this  last  Judgment,  the  attorney  in  the  two 
first  causes  consented  that  the  elerk  re-enter  the  two  first-named  judsmenUi  by 
making  the  proper  endorsements,  &c,  to  perfect  the  same  regularly,  whi(£ 
was  done,  makins  them  subsequent  in  entiy  and  lien  to  the  judgment  first 
regularly  enterecL  On  a  motion  on  behalf  of  the  pUdntiA  in  the  two  causes 
first  mentioned  for  an  order  requiring  the  clerk  to  todorse  on  the  statemento 
as  of  the  time  they  were  oriainaBif  fied,  and  that  the  Judgments  be  entered  in 
the  Judgment-book  and  docketed  as  of  the  same  day,  the  order  was  granted 
and  the  re-entiy  yacated  (4  How.  16;  and  see  Dai§  y.  JToMTImm,  80  How.  267). 

h.  Jndsimen^  when  perfeoted— TJntil  the  clerk  enters  and  rsoords  the  Jndg> 
ment,  there  is  nojudgment,  nothhig  of  the  existence  of  whidi  a  notice  can  be 
giyen,  so  as  to  affect  a  subsequent  mortgagee  or  grantee.  There  is  not  only 
no  Uen,  because  that  Lb  in  all  respects  the  creation  of  the  statute,  but  there  IS 
no  Judgment  at  all  (Smott,  J.,  Bfydenburgh  y.  IMkrup^  18  How.  fWJfi, 
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Chafteb  IY. 

C^f&r  of  the  defendant  to  eompromdee  the  v>hole  cr  a  pa/rt  qf 

the  OfOtum.* 


BECfnoK  885.    Offetofoompromiae. 

886.  Defendant  may  offer 

887.  Effect  of  acceptance  or  refbsal  of  offer. 


886.    Defendant  may  offer  to  lianidata  damages  oonditiomny. 


*  §  885.  [838.]  (Am'd  1861.)    Offer  of  compromise. 

The  defendant  may  at  any  time  before  the  trial  or  yerdict, 
Benre  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  him  for  the  snm  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  in  writing,  within  ten  days, 
he  may  file  the  sntntnons,  complaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance ;  and  the  clerk  most  there- 

*  a.  It  Beema  that  the  code  has  not  repealed  the  proyisionB  of  the  reviaed 
fttatntea  relative  to  a  tender  after  suit  biought(2R  B.  558,Sg20,21,22).  See 
note  to  seotioa  829. 

5.  Payment  Into  ooort— Where  a  plaintiff  in  bad  fidth,  and  to  make  costa, 
prevented  a  tender  before  action,  for  which  defenduit  was  prepared,  defend- 
ant was  allowed  to  pay  money  into  court  and  have  a  diaoontlnuance  without 
ooeta  {The  PtopU  v.  N,  T,  Buperiar  Court,  19  Wend.  104). 

0.  Payment  into  court  is  a  payment  jtto  tanio  [Murray  v.  Beikuns,  1  Wend.  191) ; 
It  admits  plaintiffs  cause  of  action  to  the  amount  of  the  payment  {Spalding  v. 
Vandereook,  2  Wend.  481 ;  JohiMUm  v.  Cciumbian  In$,  G^.,  7  Johns.  815) ;  and 
plaintiff  is  entitled  to  that  amount  in  any  event  (Slack  v.  Brown,  18  Wend.  890). 
If  the  amount  is  sufficient  to  carry  costs,  defenaant  must  pay  costs  to  the  time 
of  payment  {Aikiru  v.  OoUony  8  Wend.  826) ;  if  plaintiff  does  not  prove  a  cause 
of  action  for  more  than  the  sum  paid  in,  the  verdict  should  be  for  the  defendant 
(Dakiny.  Dunning.  7  HiU,  80)  and  is  Uable  for  costs  {Logan  v.  OiUeek,  1  E.  D. 
Smith,  896);  even  if  plaintiff  does  not  prove  a  cause  of  action  for  as  much  as 
the  sum  pdd  into  court,  he  cannot  be  made  to  reflmd  {Bead  v«  Mut.  Sqftig  In$, 
Co.  8  Sand.  64).  Where  the  plaintiff  proves  a  cause  of  action  for  more  than  the 
amount  paid  into  court,  he  is  entitled  to  a  verdict  and  judgment  for  the  whole 
amount,  but  must  credit  the  amount  paid  into  court  on  his  ezecution^i>aA»n  v. 
Dunning,  7  HUl,  W\,  Money  cannot  be  paid  into  court  without  an  order 
{Baker  v.  Bunt,  1  Wend.  108J. 

d  Bond  conditioned  for  payment  of  monesy  by  inatafanenlt  is  not  within  2  R. 
6.  858,  g  12,  permittinj^  detendant  to  discontinue  on  bringing  Uie  amount.due 
hito  court,  with  costs  (see  The  People  v.  N.  F.  Superior  Court,  19  Wend.  104X 

*  Amended^See  AppeMUx. 
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npon  enter  jadgment  accordingly.  If  the  notice  ot  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot 
be  given  in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  costs,  but  mnst  pay  the 
defendant's  costs  from  the  time  of  the  offer. 


a  IXL  vrhat  oasaa. — ^The  offer  may  be  made  in  any  and  every  action  {Bri- 
denbeeker  v.  JToftm,  16  How.  208:  Kem  y.  Tfymon,  8  itl  88 ;  Bmy.  JVofihrup^ 
9  Ml  529). 

b.  Form. — It  need  not  be  signed  by  the  defendant  in  person,  the  signature 
of  his  attorney  is  sufficient  (Steme  ▼.  Bentley,  1  Code  K.  109;  8  How.  881). 
It  should  be  so  distinctly  made  as  to  leave  no  doubt  as  to  its  meaning  or  its 
extent  (iVst  y.  N,  T.  Cent.  R  R  Co.  12  How.  552).  An  offer  served  wiu  a  copy 
of  the  answer  (wliich  answer  claimed  a  set-off  in  respect  of  two  promissory 
notes),  stating  that  the  defendant  offered  to  allow  the  plaintiff  to  take  judg- 
ment for  the  amount  claimed  in  the  summons,  less  the  amount  of  the  two 
notes  set  up  in  the  third  and  fourth  defences  in  the  answer,  with  costs,  was 
held  sufficient  The  balance  between  the  amount  claimed  and  the  amount  of 
the  notes  was  ascertainable  by  computation  (BumeU  v.  WetifaUy  15  How.  420). 
It  must  expressly  state  that  judgment  for  the  sum  offered  may  be  taken  wiui 
costs,  or  it  will  be  of  no  avail  whatever  {Banney  v.  RuueU^  8  Duer,  689).  It 
must  be  unconditional  and  leave  nothmg  to  be  ascertained  or  determined  before 
the  entry  of  the  judgment  (PiiUcney  v.  (7AtZd«,  7  Bosw.  660 ;  15  Abb.  137,  note). 
Thus  an  offer  for  a  certain  sum  "  without  costs,  this  offer  being  subject  to  the 
covenant  for  a  stay  of  proceedings  entered  into  between  the  parties  '*  was 
held  not  to  be  within  the  statute  (id, ;  and  see  Hanna  v.  Ikaster^  15  Abb. 
137). 

6.  It  may  be  for  the  Aill  amount  demanded  by  the  complaint  {Bon  v.  Bridge, 
15  Abb.  150 ;  24  How.  163).  It  should  be  m  behalf  of  aU  the  defendants  or  at 
least  in  behalf  of  all  as  to  whom  the  plaintiff  is  in  a  situation  on  filing  the 
offer  to  perfect  judgment  (OriMilu  v.  Ih  Forut,  16  Abb.  292 ;  25  How.  886 ; 
and  see  below.  Joint  debtor$—!nirtnera). 

d,  VThen  it  may  be  aenred.— It  may  be  served  immedately  after  the 
action  is  commenced  and  before  any  complaint  is  served  {KiU»  v.  8eeb&r,  10 
How.  270.)  It  should  be  served  more  than  ten  days  before  the  trial,  if  served 
within  ten  days  of  the  trial  the  plaintiff  may  proceed,  and  if  the  trial  is  actu- 
ally had  before  the  expiration  of  the  ten  days,  in  which  the  plaintiff  may 
elect  to  accept  or  reject  it,  the  defendant  can  have  no  benefit  firom  it  (Fon^ 
eroif  V.  Btm,  7  How.  161 ;  Walker  v.  Johnson,  8  id.  240). 

e.  Amendment  by  plaintiff.— An  amendment  by  plahitiff  of  his  pleadings 
after  an  offer,  in  nowise  affects  such  offer  {KilU  v.  Seeber,  10  How.  270). 

/.  Joint  debtora. — In  an  action  against  two  to  recover  a  joint  demand,  an 
offer  by  one  of  the  defendants,  the  oUier  defendant  not  making  any  defence 
w^ill  subject  the  plaintiff  to  costs  if  he  proceed  and  fail  to  recover  more  thaii 
the  amount  mentioned  in  the  offer  {La  Forge  v.  ChUeon,  1  Code  Rep.  N.  Hw 
169). 

g.  Where  A,  B,  and  C  were  sued  jointly  as  joint  debtors,  and  A  was  the 
only  defendant  served,  and  he  made  an  oner  under  g  885,  foi  plaintiff  to  take 
Judgment  for  $410  and  costs,  the  plamtiff  accepted  the  offer,  and  entered 
judgment  against  ^  all "  the  defendants  as  joint  debtors.  It  was  held  that  the 
jj^amtiff  was  regular  (Lipman  v.  Jodeon,  1  Code  Rep.  N.  S.  160,  n./  Emery  v. 
jSmery,  9  How.  180) ;  and  that  he  misht  enforce  his  judgment  against  the 
joint  property  of  all  the  defendants  and  the  separate  property  of  tlie  defend- 
ant Mrho  made  the  offer  {Emery  v.  Emery,  9  How.  130).  Where  two  defend- 
ants were  regularly  served  with  summons,  and  one  defendant  without  the 
Authority  of  tne  other  authorized  an  attorney  to  appear  for  both,,  and  he  ap- 
peared and  served  an  offer  which  the  plaintiff  accepted,  and  took  judgment, — 
the  court,  on  motion  of  the  defendant  who  had  not  authorized  the  employ- 
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ment  of  the  attorney,  let  snch  defendant  in  to  defend,  the  Jndgment  standing 
as  security  {BlodgeU  y.  OoiMin^  9  How.  442). 

a.  Partnen. — One  partner  has  no  general  authority  to  make  an  offer  of  Judg* 
ment  against  the  firm,  in  an  action  against  the  firm ;  and  if  one  partner 
makes  such  an  offer,  and  it  is  accepted  and  Judgment  entered,  the  judgment 
will  he  irregular  as  to  all  the  defendants  but  the  one  making  the  oner  {EwT" 
ftm  V.  Qehrman,  1  Abb.  167 ;  10  How.  801 ;  Binney  v.  Le  Gal,  1  Abb.  288). 
But  where  an  attorney  appears  for  both  partners,  and  there  is  no  contrivance 
In  employing  him  to  appear,  his  appearance  on  the  record  may  make  the 
judgment  regular  (8.  C.  on  appeal  to  the  general  term,  19  Barb.  594 ;  Briden^ 
beeker  ▼.  Mason,  16  How.  208).  One  partner  of  a  firm  in  failing  circumstan- 
ces, for  the  purpose  of  senrinff  a  bona-flde  partnership  creditor,  admitted 
service  of  a  summons  and  complaint,  and  served  an  offer  on  which  judgment 
was  entered  and  execution  issued  against,  and  levy  made  on,  the  partner- 
ship property ;  and  on  motion  to  set  aside  the  judgment  and  execution,  by 
the  other  member  of  the  firm,  who  was  not  cognizant  of  or  consenting  to  the 
proceedings,  it  was  held  that  the  judgment  and  proceedings  were  regular  * 
(CWttHjfl  V.  MeLaughUn,  10  N.  Y.  Leg.  Obs.  316). 

b.  What  is  a  more  favorable  jti^e;mente>In  an  action  to  recover  (274, 
the  defendant,  before  answering,  served  an  oner  to  allow  judgment  for  f2S0 
and  costs.  The  offer  was  refused,  and  the  defendant  put  m  an  answer  deny- 
ing the  allegations  of  the  complaint,  and  setting  up  afterwards  a  counter-claim 
for  $175.  On  the  trial,  the  plaintiff  recovered  |241  67,  being  less  than  the 
$280  with  interest  from  the  date  of  the  offer  to  the  day  of  trial ;  but  as  the  re- 
covery was  over  and  above  the  counter-claim,  and  was  an  extinguishment  of 
it.  which  an  acceptance  of  the  offer  would  not  have  been,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  full  costs  (Buggies  v.  Fogg  7  How.  824) ;  and 
when  a  defendant,  before  answering,  serves  an  offer  that  the  plaintiffs  may 
take  judgment  for  a  certain  specified  sum,  with  costs,  which  offer  is  not 
accepted,  and  the  defendant  subsequently  answers,  controverting  the  claim  of 
the  plaintiff,  and  setting  up  a  counter-claim,  if  on  the  trial  the  plaintiff  recov- 
ers the  precise  sum  specified  in  the  offer,  and  extinguishes  the  counter-claim, 
they  recover  a  more  fietvorable  judgment  than  that  offered  {Fielding  v.  MiUSf  2 
Bosw.  489). 

e.  In  an  action  to  recover  a  money  demand  bearing  interest,  the  defendant 
€^fter  an  answer  which  set  up  a  counter-claim  of  $80,  and  on  the  14th  of  Sep- 
tember, 1852,  served  an  offer  that  the  plaintiff  might  take  jud^ent  for  $68  C4. 
The  offer  was  not  accepted,  and  the  plaintiff  on  the  9th  of  March,  1858,  ob- 
tained a  verdict  for  $69  40.  The  question  arose  which  party  was  entitled  to 
costs ;  and  it  was  held  that  the  plamtiff  was  liable  to  pay  the  defendants  costs 
from  the  time  of  the  offer  (Schneider  v.  Jaeobi,  1  Duer,  6^);  and  perBoeworth, 
J. :  "  If  the  plaintiff  had  accepted  the  offer,  he  might  have  entered  Judgment 
on  the  14th  of  September,  1852,  for  $68  04,  exclusive  of  costs.  The  $68  04. 
with  interest  to  March  9th,  1858,  amounts  to  $70  82.  On  that  day  he  obtamea 
a  verdict  for  $69  40.    A  judgment  for  that  sum  would  be  less  &vorable  to  the 

Slaintiff  by  the  sum  of  $0  92  than  tlie  one  entered  on  the  offer.  He  therefore 
iiled  to  obtain  a  judgment  more  favorable  than  the  one  offered.  The  plain- 
tiff insists  that  if  he  had  accepted  the  offer  the  counter-claim  would  not  have 
been  extinguished, — that  the  verdict  has  extmguished  the  counter-claim,  and 
therefore  the  judgment  on  the  verdict  will  be  more  favorable  than  the  judg- 
ment on  the  offer.  He  relies  on  Buqgles  v.  F(^  (7  How.  824);  but  in  that 
case  tlie  offer  was  served  before  answer,  and  if  it  had  been  accepted  would 
not  have  extinguished  a  claim  not  then  interposed.  This  case  is  clearly  dis- 
tinguishable from  that.  The  counter-claim  had  been  interposed  before  the 
offer  was  made,  and  the  offer  must  be  understood  to  have  been  made  with 
reference  to  the  claims  which  each  party  had  previously  set  up  in  the  plead- 
ings ;  and  an  acceptance  of  the  offer  would  have  extinguished  the  counter- 
claim." And  to  the  like  effect  is  KiUs  v.  Seeber  (10  How.  270) ;  Budd  v.  Jack- 
son (26  How.  S98). 
d  Costa.— In  an  action  on  contract,  at  issue  and  on  the  calendar  for  trial,  the 
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defendants  made  an  offer  of  Judgment  ibr  |^  QO,irliIdi  the  plalntUT  accepted; 
held,  the  defendant  was  entitled  to  reooyer  hla  ooets  of  the  defence  (Johnson  r. 
Sa{far,  10  How.  653). 

€L  Where,  in  an  action  to  reoorer  land,  the  defendant  aerred  with  his  an- 
swer, which  was  a  general  denial,  an  oto*  under  section  885  allowing  the 
plaintiff  to  takejoagment  for  a  part  of  the  premises  daimed.  The  offer  was 
not  accepted.  Tlie  plaintiff  did  not  obtain  a  more  feyorable  judgment  than 
that  offered,  and  the  question  arose  as  to  the  amount  of  costs  to  each  pailj. 
Hand,  J.,  allowed  the  plaintiff  $12  and  disbuTBements  for  his  cotits  up  to 
the  time  of  the  ofler,  but  disallowed  all  subsequent  costs  and  disbursements, 
including  the  dic^bursements  on  entering  Judgment  He  also  allowed  the  de- 
fendant full  costs,  exoeptmg  $5  costs  beiore  notice  of  trial,  but  no  costs  of  en* 
taring  up  a  separate  Judgment  for  his  costs.  He  disallowed  extra  costs  to  the 
defendant  {Kee$e  ▼.  Wmnan.  8  How.  88 ;  and  to  the  like  effect  is  BumsU  y. 
Weo^aO,  15  Mi  481). 

b,  Judoiient— The  Judgment  may  be  entered  without  th*  direfHaa  of  a 
Judge  (JSSi  y.  ybrthrop,  9  How.  6d5>. 


}380.  [389.]  Defendant  may  ofer  to  liquidau  damages 
condiUonaUy. 

In  an  action  ariung  on  contract,  the  defendant  may,  with 
his  answer,  serve  npon  the  plaintiff  an  offer  in  writing,  that  if 
he  fail  in  his  defence,  the  damages  be  asseased  at  a  specified 
snm ;  and  if  the  pluntiff  signify  his  acceptance  thereof  in 
writing,  with  or  before  the  notice  of  trial,  and  on  the  trial  have 
a  yerdict,  the  damages  shall  be  asseesed  accordingly. 

§  887.  [340.]    J^ect  of  acc^tance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his 
damages,  as  if  it  had*  not  been  made,  and  shall  not  be  per- 
mitted to  give  it  ia  evidence.  And  if  the  damages  assessed  in 
his  favor  shall  not  exceed  the  snm  mentioned  in  the  offer,  the 
defendant  shall  recover  bis  expenses,  incurred  in  consequence 
of  any  necessary  preparation  or  defence  in  respect  to  the  ques- 
tion of  damages.  8uch  expense  shall  be  ascertained  at  the 
trial. 

6.  Bffeot  of  noDfAOoaptattoab— By  not  aooeptinc  an  offer,  the  plaintiff 
does  not  waiye  his  right  to  be  paid  the  sum  adnutted  by  the  answer,  to 
be  due  (Dtuenburi^  v.  Woodkoard,  1  Abb.  448 ;  and  see  /Smith  y.  (Mmn,  4 
Sand.  711). 

d  The  mere  acceptance  of  an  offer  is  not  obtaining  Judgment  (Lhpmatiin  v. 
itow&KfVW,  9  Abb.  809). 
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Chapti»  T. 
Admimon  or  Inepeetion  of  Writings. 

§388.  [841,342.]  (Am'd  1849.)  Editing  suiU.  Inepe^- 
turn  and  copy  of  hooks^  papers^  and  dooumentej  how  obtained. 

Either  party  msj  exbibit  to  the  other,  or  to  his  attomej,  at 
any  time  before  the  trial,  any  paper  material  to  the  action,  and 
request  an  admiasion  in  writing  of  its  genuineness.  If  the 
adverse  party  or  his  attorney  fail  to  give  the  admission,  within 
four  days  after  the  request,  and  if  the  party  exhibiting  the 
paper  be  afterwards  put  to  expense  in  order  to  prove  its 
genuineness,  and  the  same  be  finally  proved  or  admitted  oa 
the  trial,  such  expense,  to  be  ascertained  at  tlie  trial,  shall  be 
paid  by  the  party  refusing  the  admission,  unless  it  ap])e2|r  to 
the  satisfaction  of  the  court  that  there  were  good  reasons  for 
the  refusal*  The  court  before  which  an  action  is  pending,  or 
a  judge  or  justice  thereof,  may  in  their  discretion,  and.  upon 
due  notice,  order  either  party  to  give  to  the  other,  within  a 
specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  any  books,  papers,  and  documents,  in  his  possession  or 
under  his  control,  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defence  therein.  If  compliance  with  the 
order  be  refused,  the  court,  on  motion,  may  exclude  the  paper 
from  being  given  in  evidence,  or  punish  the  party  refusing,  or 
both. 

a.  This  section  is  not  a  snbstitole  for  the  prorisions  of  13ie  revised  statutes, 
but  is  auxiliaryihereto  {Oauld  v.  McOairth^,  1  Eeman,  675 ;  Morruon  v.  Stur- 
gU,  26  How.  177).  The  two  systems  may  weU  stand  together  {FoUM  v.  Weed^ 
1  Code  Rep.  65 ;  Dol$  v.  FeOaw,  1  Code  K^.  N.  B.  146 ;  Datii  v.  Dunham^  18 
How.  427 ;  Pirkdar  v.  Seaman,  88  Barb.  140). 

h.  This  section  extends  only  to  an  inspeeUoa  (whidi  impHes  prodadioB) 
and  a  copy,  and  not  to  discovery  (BrewpH  v.  Wwmer,  8  How.  tt§l)  and  the 
right  to  an  inspection  to  discover  evidence,  is  not  to  be  confonimed  with  tiie 
production  of  books  Ac.  as  evidence  on  the  trial  (LefferU  v.  BrampUn^  24 
How.  257). 
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0.  The  power  of  the  court  in  a  proceeding  under  this  section  is  limited  by 
the  terms  of  the  section.  In  the  first  instance,  the  court  may  order  a  party 
to  giye  within  a  specified  time,  an  inspection  and  coi>y  or  permission  to  take 
a  copy  of  books,  &c  ;  if\»mpliance  with  the  order  is  refUsed,  the  court  may 
exclude  the  paper  from  evidence,  or  punish  the  party  refusing  compliance  or 
both,  but  it  is  erroneous  to  order  a  deposit  of  books,  &c.  and  in  default  that 
the  party  be  precluded  from  all  defense  and  ac^udged  giiilty  of  contempt 
{Prindar  y.  Seaman,  80  Barb.  140). 

b,  ThsfToMon  in  the  rwML  §UUutM  (9  R  S.  IW,  not  inserted  in  the  4th 
edition  of  the  revised  statutes)  a$  to  t^  dieeovery  €f  ftewito,  papen,  dfe.,  u  as 
foUawi: 

§21.  The  supreme  court  ahall  have  power,  in  such  cases  as  shall  be 
deemed  proper,  to  compel  anv  party  to  a  suit  pending  therein,  to  produce  and 
discover  books,  papers,  and  documents,  in  his  possession  or  power,  relating 
to  the  merits  of  any  such  suit,  or  of  any  defence  therein  (9  Wend.  458;  20  iS. 
e83;  5  Cow.  27;  2  HaU,  520). 

%  22.  The  court  shall,  bv  general  rules,  prescribe  the  cases  in  which  such 
discovery  may  be  compelfeu,  and  the  proceedings  for  that  purpose,  where 
the  same  are  not  herein  provided ;  and  therein  the  court  shall  be  governed 
by  the  principles  and  practice  of  the  court  of  chancery,  in  compelling  discov- 
ery, except  that  the  costs  of  such  proceedings  shall  always  be  awarded  in  the 
discretion  of  the  court. 

§  28.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  petition, 
verified  by  oath,  to  the  court,  or  to  any  Justice  thereof,  or  to  any  circuit  Judge 
iu  vacation,  upon  which  an  order  may  be  granted  by  the  court,  or  such  offi- 
cer, for  the  discovery  sought,  or  that  the  party  against  whom  the  same  is 
sought  should  show  cause  why  the  prayer  of  such  petition  should  not  be 
granted. 

S  24  Every  such  order  may  be  vacated  by  the  officer  granting  the  same, 
or  by  the  court, — 

1.  Upon  satis&ctory  evidence  that  it  ought  not  to  have  been  granted. 

2.  Upon  the  discovery  sought  being  made. 

8.  Upon  the  partv  required  to  make  the  discovery  denjring  on  oath  the 
possession  or  control  of  the  books,  papers,  or  documents  onlered  to  be 
produced. 

%  25.  The  court  shall  provide  by  general  rules,  for  the  staving  of  the 
proceeding  of  any  party  against  whom  such  discovery  shall  have  been 
ordered,  either  by  the  court  or  by  any  officer,  until  the  same  shaU  have  been 
complied  with  or  vacated. 

g  26.  In  case  of  the  party  refiising  or  neglecting  to  obey  such  order  for  a 
discovery  within  such  time  as  the  court  shall  deem  reasonable,  the  court  may 
nonsuit  him,  or  may  strike  out  any  plea  or  notice  he  may  have  given,  or  may 
debar  him  of  any  particular  defence  in  relation  to  which  such  discovery  was ' 
soueht  \  and  the  power  of  the  court  to  compel  such  discovery  shall  be  con- 
fined to  Uie  remedies  herein  provided,  and  shall  not  extend  to  authorize  any 
other  proceedings  against  the  person  or  property  of  the  party  so  refiising  or 
neglecting. 

§  27.  The  books,  papers,  and  documents,  produced  under  any  order  made 
in  pursuance  of  the  preceding  sections,  shall  have  the  same  effect,  when  used 
by  the  party  requiring  them,  as  if  produced  upon  notice  according  to  the 
practice  of  the  court 

e.  Bv  laws  1841,  ch.  88,  the  like  powers  are  given  to  the  superior  court  of 
New  York,  the  common  pleas,  recorders*,  and  mayors*  courts,  and  the  rules 
of  the  supreme  court  are  to  apply. 

d,  The  superior  court  of  New  York,  is  authorized  by  the  foregoing  provis- 
ions of  the  revised  statutes  to  compel  a  defendant  in  a  suit  pending  therein 
to  make  diacdvery  of  books,  papers,  and  documents  in  his  possession  or  power 
relating  to  the  merits  thereof,  and  which  are  necessary  to  the  plaintifif  to  en- 
able him  to  prepare  for  the  trial  {GatUd  v.  McCarthy,  1  Eernan,  575). 
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a.  Power  of  sapedor  oourt— The  superior  coart  of  the  city  of  Nev 
York  has  the  same  powers  to  compel  discovery  by  the  parties  to  a  suit  pend- 
ing in  that  court  which  are  conferred  by  the  revised  statutes  on  the  supreme 
court  (Id.  confirming  Moore  v.  jRmfe,  2  &md.  664) 

b.  Rules  which  govern  the  euperior  ooort— In  ffoift  v.  77ie  Ameriean 
Exchange  Bank  (8  How.  89 ;  1  Duer,  652),  Bosworth,  J.,  said,  It  is  import- 
ant that  the  views  which  ffovem  the  action  of  the  court  in  these  proceedings 
should  be  distinctly  stated^  in  order  that  the  cases  in  which  a  discovery  may 
be  made,  and  the  manner  in  which  it  will  be  ordered  to  be  made,  may  tie 
understood.    And  he  stated  the  views  of  the  court  as  follows : 

e.  "  If  a  party  applies  under  the  revised  statues,  and  makes  a  case  provided 
for  by  them  and  the  rules  made  under  them,  he  has  a  right  to  a  discovery. 
The  court  will  exercise  its  discretion  in  specifying  the  manner  in  which  it  is 
to  be  made.  In  ordinary  cases,  and  unless  indispensable  to  protect  the  rights 
of  the  party  applying,  it  will  not  order  an  inspection  to  be  given,  or  a  deposit 
to  be  made. 

d.  "  8wom  copies  of  books,  entries,  or  papers  and  documents,  to  the  dis- 
covery of  which  the  applicant  shows  a  ri^t,  will  be  ordered  to  be  fcuv 
nished. 

e,  **  Enough  must  be  stated  to  Justify  a  presnmpti<Hi  that  entries,  papers,  or 
documents  relatmg  to  a  ^>ecified  subject-matter  exist,  are  in  the  possession 
or  control  of  the  other  part^,  and  that  they  will  tend  to  establish  some  claim 
or  defence  of  the  party  askmg  for  the  discovery,  and  that  they  are  not  in  his 
possession  or  under  ms  control.    (Kule  15.) 

/.  **  If  in  answer  to  the  order,  the  opposite  party  denies  fblly  and  explicitly 
that  there  are  any  such  entries,  books,  or  papers  under  his  control,  that  is  an 
end  of  the  application. 

g,  **  He  cannot  be  subjected  to  a  fishing  examination  or  investigation,  with  a 
view  to  ascertain  the  £ftct  whether  he  has  or  has  not  books,  papers  or  documents 
which  may  contain  evidence  relating  to  the  merits  of  the  action,  or  of  the  de- 
fence, unless  he  is  examined  as  a*  witness,  so  that  his  deposition  may  be  made 
evidence  as  well  for  as  against  him.    (Code,  §  889.) 

h,  "  According  to  the  practice  of  the  court  of  chancery,  it  was  necessary  to 
set  forth  in  the  bill  the  particulars  of  which  the  discoveiy  was  sought  The 
opposite  party  was  not  required  to  answer  vague  and  loose  surmises.  An 
averment  that  the  matters  as  to  which  a  discovery  was  sought  were  material 
to  the  defence,  was  not  sufficient  It  was  requisite  to  so  state  the  case,  that 
the  court  could  see  how  they  might  be  material  on  the  trial  of  the  suit  at 
law. 

i  "  As  soon  as  the  answer  was  perfected,  the  defendant  might  move  for 
costs,  and  to  dissolve  any  injunction  that  had  been  granted  staying  proceed- 
ings at  law  until  the  discovery  was  made. 

j.  *'  It  was  almost  a  matter  of  course  to  grant  both  motions  unless  before 
the  bill  was  filed  he  had  been  applied  to  for  the  discovery  and  had  refused  to 
make  it,  in  which  case  costs  were  not  allowed  him  (3  Barb.  Ch.  Pr.  106^  111, 
115). 

k,  *'The  practice  in  case  of  applications  under  the  revised  statutes,  is 
deemed  to  be  well  settled  (18  Wend.  629 ;  2  Sand.  662). 

I  "  The  applicant  must  state  the  particulars  of  which  a  discovery  is  sought, 
and  enough  to  satisfy  the  court  that  it  is  in  the  power  of  the  opposite  par^  to 
flimish  it,  and  that  it  is  material  for  the  support  of  the  claim  or  defence  of'^the 
applicant  that  it  should  be  made. 

m.  *'If  the  party  answer  distinctly  and  unevasively,  that  as  to  all  or 
any  of  the  papers  or  documents  or  entries  of  which  a  discovery  is  sought, 
there  are  no  such  papers  or  documents  in  Ms  possession  or  under  his  con- 
trol, and  that  there  are  no  entries  relating  to  the  specified  ^bject-matter, 
or  except  such  as  he  has  fVimished  copies  of,  the  applicant  must  abide  by 
the  answer  so  far  as  the  proceedings  for  a  discovery  are  concerned.  If 
dissatisfied  with  the  result   of  the   proceedings,  he   must  examine  him 
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as  a  witaeHi  or  rely  on  inch  othar  evidenoe  as  Im  may  be  alito  to  oom- 
mand. 

a.  *'  He  has  do  ri|dit  to  hate  a  general,  inquialtoiial  examiaation  of  all  tho 
books,  papers,  and  aocaments  of  his  adversary,  with  a  Tiew  to  ascertain  if 
perchance  something  cannot  be  found  which  will  possibly  aid  him. 

b,  *' If  roles  14, 15, 16  and  17,  are  to  be  regarded  as  regulating  the  practice 
in  applications  under  the  revised  statutes  only,  snd  as  lu^Ting  no  reference  to 
proceedings  under  g  88B  of  the  code,  then  a  duoovery  can  ba  directed  to  bd 
made  in  only  one  of  the  modes  specified  in  rule  1ft. 

e,  '*  Oiving  pennission  to  take  a  copy,  is  necessarily  giving  power  to  In* 
spect ;  as  a  oopy^  cannot  be  made  without  inapecting  tlM  boolE,  pi^Mr,  or  doo 
ument  to  be  copied. 

d.  *'  The  only  discretion  which  the  court  can  exercise,  unde^this  section  of 
the  code,  is  in  determining  whether  it  will  order  sn  intpeetion  to  be  given 
at  all.  If  it  grants  a  dis^verv  under  this  section  it  has  no  discretion  in 
directing  the  manner  in  which  it  is  to  be  made.  An  inspection  is  to  be  given 
at  all  events,  and  the  only  alternative  that  can  be  presented  to  the  party 
against  whom  the  motion  is  made,  is  to  either  rive  a  copy  or  submit  to  the 
Inconvenience  of  allowing  the  petitioner  to  make  a  copy. 

s.  '*  If  either  party  applies  under  the  code,  he  should  be  required  to  make  a 
case  as  strong  and  urgent  as  is  deemed  necessary  to  entitle  him  to  a  production 
and  deposit  of  books,  papers,  and  documents,  instead  of  sworn  copies.  Neither 
reason,  principle,  nor  policy,  demands  that  a  party's  books  and  papers,  or  any 
part  of  them,  should  he  submitted  to  the  inspection  of  his  adversary,  when  the 
court  would  not  order  them  to  be  deposited  in  order  that  they  might  be  in- 
spected. 8uch  an  order  should  be  made  only  in  those  cases  in  whidi  one  for 
production  and  deposit  would  be  granted,  unless  an  inspection  was  ordered 
as  a  substitute  for  deposit,  on  the  sole  ground  that  a  deposit  and  production 
would  be  a  substantial  inconvenience  to  the  owner  of  the  books,  papers,  and 
documents,  and  would  be  of  no  benefit  to  the  applicant  beyond  that  which  an 
mspection  would  confer. 

/.  ^  Where  the  sworn  coi^es  ftunished  in  obedience  to  an  order  for  a  dis-. 
covery  indicate  that  the  discovery  may  not  be  complete,  it  is  proper  for  the 
petitioner  to  apply  for  a  further  order  based  on  the  return  and  previous  pro- 
ceedings, or  on  them  and  fiirther  affidavits,  for  an  order  requiring  the  opposite 
party^  to  show  cause  at  a  time  to  be  named  why  sworn  copies  should  not  be 
furnished  of  such  other  entries,  papers,  or  documents,  relating  to  the  points 
as  to  which  a  discoveiy  had  been  ordered,  as  the  return  and  other  papers  may 
induce  the  court  to  believe  to  be  in  his  possession  or  control ;  and  unless  the 
'possession  and  control  of  such  papers  snd  documents,  or  the  existence  of  such 
entries,  be  expliciUy  and  unequivocally  denied,  a  peremptory  order  would  be 
granted.*' 

g.  At  what  stage  of  the  notion  the  ordat  may  be  made. — The  order  may 
be  made  in  any  stage  of  the  action  {MUUr  v.  M:Uher.  5  How.  160 ;  Mcrriton  v. 
8turgi$y  26  How.  177).  It  was  there  made  and  entbrced  before  issue.  To  en- 
able a  defendant  to  make  his  defence  (Stantan  v.  Dd.  MuL  Ins.  Co,  2  Band. 
662;  2  Code  Rep.  88 ;  iVtMTS  V.  i?/Y7Ufnd(^,  2  Ck)de  Bep.  44 ;  4 How.  60 ;  Od- 
$Um  V.  Marshall,  6  How.  898),  or  a  plaintiff  to  reply  or  prepare  for  trial  (ib.) ; 
but  it  is  doubtflil  if  the  order  would  be  granted  before  service  of  a  complaint 
in  an  action  for  libel,  and  to  enable  the  plaintiff  to  firame  his  complaint  {Ked- 
let  V.  Du^mbury,  1  Duer,  660) ;  and  where  the  justice  of  the  case  requires  it, 
the  court  will  order  the  discovery  of  papers,  &c,  pending  a  trial  before  referees 
{Meehamaf  Bank  v.  c/amsf,  2  Cod,e  Rep.  46). 

h,  "Who  may  make  the  order. — The  power  to  order  the  production  of 
books,  &c,  under  this  section,  is  limited  to  the  court  or  a  justice  thereof,  wheth- 
er exercised  under  the  code  or  the  revised  statutes.  A  referee  cannot  make 
the  order  (Fraxtr  v.  PhOpt,  8  Sand.  741 ;  1  Code  Rep.  N.  8. 214),  unless,  indeed, 
provision  to  that  effect  is  contained  in  the  order  or  reference. 

i.  When  the  order  will  be  granted. — The  granting  the  order  in  all  cases 
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is  in  the  discretion  of  the  ooort  (Keder  v.  Ihisenhuryy  1  Duer,  060 ;  FifUeU  t. 
Weedy  1  Code  Bep,  W ;  Van  Zandir,  CM,  12  Bow.  (iii\  White  r.  Manroe,  98 
Baj^b.  650 ;  see  however,  Woode  y.  De  Fimtjuere,  25  How.  522),  and  is  nerer  a 
maUer  of  course  (Booker  ▼.  Matthew,  8  How.  320 ;  1  Ckxie  Rep.  108);  and  the 
order  will  never  be  granted  where  it  appears  that  the  party  mailing  the  appli- 
cation is  chaigeable  with  groes  neglieence  or  bad  faith  {fb\  or  where  he  can 
obtain  tbe  prmluction  of  the  paper,  &c,  by  a  eubpoma  duoee  tecum,  and  an  ex- 
amination as  a  witneae  of  the  party  hayine  the  custody  of  such  paper  either 
before  or  on  the  trial  (Van  Zandt  y.  Gobb,i%  How.  544 ;  Oom.  Bank  of  AVbany 
y.  Dunham,  18  id.  541 ;  BreeooH  y.  Warner,  8  id.  821 ;  SUOcer  y.  Qaunt,  12  s(. 
T.  Leg.  Ob&  124).  And  as  a  party  cannot  procure  the  production  of  the  books 
of  a  corporation  by  means  of  a  evhpoena  duces  tecum,  the  proper  remedy  of 
a  party  entitJed  to  use  such  boolcs  as  evidence  is  an  application  under  this 
section  or  under  the  revised  statutes  (La  Farge  v.  La  Forge  Ins,  Oo.,  14 
How.  26). 

a.  Inordinary  cases  the  plaintiff  cannot  be  compelled  to  submit  his  books 
or  documents  in  his  possession  to  the  inspection  of  the  defendant  to  enable  the 
latter  to  answer.  But  if  the  plaintiff  upon  request  reftises  to  allow  an  inspec- 
tion he  cannot  object  that  the  answer  is  msumcient  for  not  stating  the  oon« 
tents  of  such  books  or  documents  (Kelly  y.  Eckford,  5  Pai^e,  548). 

5.  An  administrator  plaintiff  may  have  an  order  for  discovery  of  the  books, 
&c,  of  the  defendant  in  an  action  to  recover  money  due  to  the  estate  of  his 
intestate,  notwithstanding  that  he  complains  on  a  promise  of  payment  mode 
to  himself  as  administrator  (Maihis  y.  Yanderbm,  2  Abb«  887). 

c.  When  the  motion  is  made  pending  a  trial  before  a  referee,  the  certificate 
of  the  referee  that  the  production  of  the  papers,  &c.,  is  necessary,  will  be  con« 
Bidered  by  the  court  as  presumptively  sufficient  to  warrant  the  making  the  or- 
der (Fraxer  v.  Phdps,  1  Code  Rep.  If.  8.  214;  8'Sand.  741). 

d.  Where  an  instrument,  i.  e,  an  undertaking,  in  the  possession  of  the  plain- 
tiff, is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  *'  in  aoulA 
as  to  the  correctness  of  what  purports  to  be  a  copy  in  the  complaint,  he  may 
^demand  ftt)m  the  plaintiff  or  his  attorney  an  inspection  of  the  original  instru- 
ment before  making  answer ;  and  if  an  inspection  is  refhsed,  the  court  would 
order  its  production  "  (Wesson  y.  Judd,  1  Abb.  254). 

0.  In  an  action  on  a  book  account  for  goods  sold  and  delivered  to  defendant 
by  G.  &  H.,  the  assignors  of  the  plaintiff,  the  defendant  set  up  a  counter-claim, 
and  an  order  had  been  obtained  calling  on  him  to  deliver  particulars  thereof; 
he  then  moved  at  chambers  on  petition,  **  that  plahitiff  be  ordered  to  produce 
and  discover  to  defendant  the  day  booksjoumals,  ledgers,  lumber-books^ 
memorandum-books,  and  receipts,  of  C.  &  H.,'*  and  that  defendant  may  be  at 
liberty  to  inspect  Uie  same  at  all  reasonable  times ;  and  that  he,  defendant, 
could  not  eive  dates  and  items  of  his  counter-claim  without  such  inspection. 
The  plaintiff  admitted  possession  of  the  books  referred  to.  The  court  ordered 
plaintiff  to  deliver  sworn  copies  of  the  entries  of  the  credits  of  the  defendants, 
on  the  booiu  in  the  possession  of  the  plaintiff  (Brenoort  y.  Warner,  8  How. 
821). 

/.  In  courts  of  law  it  Is  a  matter  of  ooiurse  to  compel  a  party  who  has  the 
possession  of  a  document  belonging  equally  to  both,  to  produce  the  same  for 
the  inspection  of  his  adversary,  for  the  purposes  of  Uie  action  (Ketiy  v.  Eckjord^ 
6  Paige,  548 ;  see  10  Abb.  841,  note). 

g.  Partnership  books  and  papers  in  the  hands  of  one  partner  or  his  repre- 
sentatives, will  m  any  stage  or  the  action  be  ordered  to  be  deposited  in  court 
(Kdly  v.  Ef^vrd,  6  Paige,  548). 

h.  It  was  not  intended  by  the  supreme  court  rules  to  confine  the  disooyenr 
of  documentary  evidence,  to  the  cases  mentioned  in  the  rule,  but  all  proceea- 
ings  instituted  under  section  888  must  be  governed  by  its  provisions,  uncon- 
trolled and  unaffected  by  the  rule  (Exchange  Bank  y.  MonteUh,  2  Code  Rep^ 
148 ;  4  How.  280).  ForWhongh  the  l^slature  has  imposed  upon  the  su- 
preme court  the  duty  of  prescribing,  by  genual  rules,  the  cases  in  which  a 
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diflcoyeiy  may  be  compelled,  and  althongh  this  has  been  done,  yet  the  oonit 
itself  is  not  boand  bj  these  rules,  bat  may  oompel  a  discoyery  in  other  cases 
than  those  prescribed  {Dam  y.  Dunlutm,  18  How.  427 ;  11  N.  Y.  575). 

a.  A  petition  for  the  discoyery  of  boote^  &c.,  which  in  effect  stated:  Defend- 
ants  beUeye  pliuntiff  has  books,  Ac,  in  his  possession  or  control  which  will,  as 
defendants  beUeye,  show  title  to  the  property  in  question  in  one  other  than 
plaintiff,  and  which  defendants  are  aayised  by  counsel  are  material  and  ne- 
cessaiT  for  their  defense— held  insufQcient  It  contained  no  allegation  of 
knowledge  or  of  information  from  any  one  as  to  the  contents  of  any  one  entiy . 
It  (ailed  to  show  that  defendant  dia  not  poseas  the  means  of  proyinff,  by 
other  competent  eyidence,  the  title  to  the  property  {Psffram  y.  (Xonon,  18  How. 
519;  10  Abb.  340;  and  see  Hussim  y.  Fxc,  15  Abb.  464;  Minruim  y.  Slurgii, 
26  How.  177).  It  is  not  sufQcient  for  the  petitioner  to  say  he  thinks  a  discoy- 
ery necessary;  he  must  show  how  and  why  it  is  necessary  (WiUae y.  Moore,  17 
How.  480) ;  and  Mfndfo,  he  should  show  that  witnesses  cannot  establish  the  &cts 
sought  to  be  proyed  without  the  production  of  such  books  &c.  (Wood  y.  De 
Figaniere,  25  How.  522;  Pisffram  y.  Canon,  10  Abb.  840;  18  How.  519 ;  see 
Low  y.  Oraydon,  14  Abb.  443). 

h.  Ordinarily  a  discoyery  will  not  be  ordered  where  the  fiicts  sought  to  be 
proyed  thereby  can  be  established  without  such  discoyery  (Low  y.  Qraydon. 
14  Abb.  443 ;  Woodi  y.  De  Figaniere,  25  How.  522 ;  PiBgram  y.  Canon,  10  Abb 
840). 

e.  The  power  to  order  the  production  of  books,  &c.,  will  neyer  be  stretched 
to  coyer  Uioee  books,  &c.,  which  only  furnish  information  to  enable  the  party 
to  procure  eyidence  (Wood»  y.  De  Fiaaniere,  25  How.  522 ;  Morriton  y.  Sturgis, 
26  How.  177).  And  it  is  not  sufficient  that  the  books,  Ac,  may  or  probably 
will  furnish  information  to  obtain  eyidence  which  may  be  material  The 
book,  &c.,  itself  must  contain  the  eyidence  (Morri$on  y.  AurgU,  26  How.  177 ; 
Wood*  y.  De  Figaniere,  25  How.  522 ;  Pegram  y.  Canon,  10  Abb.  840).  But  in 
the  New  York  (common  Pleas  it  is  held  that  an  inspection  of  boolra  and  pa- 
pers should  be  granted,  if  the  books,  &a,  contain  eyidence  which  will  proye 
or  tend  to  prove  a  material  fact  (Lefferte  y.  Brampton,  24  How.  257). 

d.  The  documents  required  to  be  produced  should  be  speciffcally  set  forth 
{Jaeklirijff  y.  Edmonds,  8  £.  D.  Smith,  539 ;  and  see  Wateon  y.  JSenwiek,  4  Johns. 
881),  with  sufficient  precision  to  enable  the  opposite  party  to  know  with  cer- 
tainty, what  are  the  documents  required  (Low  y.  Graydon,  14  Abb.  443). 

A  An  order  requiring  the  plaintiff  to  pixxiuce  or  giye  copies  of  papers  to 
enable  the  defendant  to  answer,  will  not  be  made  when  it  is  manifest  that  the 
defendant  has  no  defense  wliich  he  cannot  set  up  in  due  lesal  form,  to  raise 
the  proper  issues,  without  the  aid  of  such  papers  (Mora  y.  MeCredy,  2  Bo^. 
669).  Discoyery  may  be  ordered  to  assist  the  defendant  to  fiicts  without 
which,  he  cannot  frame  an  answer  which  will  protect  his  rights  in  the  action 
Itself;  but  the  object  for  which  discovery  will  be  ordered  is  not  to  preyent  a 
defendant  from  answering  untruthfully.  (Id)  It  may  be  yery  much  desired 
by  a  defendant  to  know  before  he  answers,  what  &cts  the  plaintiff  may  be 
able  to  prove,  and  what  admissions  or  evidence  statements  and  accounts  ren* 
dered  by  him  to  the  plaintiff  may  contain ;  and  such  knowledge  miji^ht  per^ 
haps  serve  as  a  usefril  precaution,  admonishing  the  defendant  what  he  may 
not,  with  safety  to  his  reputation,  aver  or  deny ;  but  such  considerations  are 
no  reasons  for  compelling  a  discovery  to  enable  the  defendtmt  to  answer. 
(Id.) 

/.  An  application  for  discovery  of  books,  &c.,  to  enable  plaintiff  to  prepare 
hU  complaint,  will  be  granted  in  an  action  against  defendants  as  plaintiff's 
fiictors  in  selling  his  g^)ds,  the  defendants  not  having  rendered  an  account ; 
but  will  not  be  granted  to  enable  plaintiffs  to  ascertam  if  an  account  rendered 
Is  oorrect  (Bilberry  y.  Binns,  5  Bosw.  685).  And  an  order  may  be  made 
to  enable  a  party  to  flimish  a  bill  of  particulais  (Prince  v.  Currie,  2  How. 
119). 

g.  Where  a  discovery  of  a  paper  is  sought,  and  it  is  stated  on  oath  to  have 
been  delivered  to  the  adverse  party,  to  excuse  himself  from  discovering  it,  he 
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muBt  swear  positiyely  that  it  is  uot  in  his  possession  or  under  his  control,  or  . 
must  state  facts  which,  with  his  denial  on  his  knowledge,  information,  and  be- 
lief, are  equivalent  to  a  positive  negation  on  oath  (Sauthart  y.  Dwight^  2  Sand. 
672 ;  2  Code  Rep.  83). 

a.  The  application  must  be  denied,  where  the  party  against  whom  the 
application  is  made  denies  under  oath  that  the  books  or  papers  sought  for 
are  in  his  possession  or  under  his  coixtxoX  {Bradsireel  v.  Bcal^y  4  Abb.  283; 
Ahoyke  r.  Wokoty  id.  41 ;  Hoyt  y.  Amer,  Ex.  Bank,  8  How.  89  ;  1  Duer, 
652 ;  see  Woods  y.  De  Figaniere,  25  How.  522).  But  where  on  a  motion 
founded  on  a  petition  under  the  provisions  of  the  revised  statutes  for  the. 
deposit  of  books  for  inspection,  the  affidavit  to  resist  such  motion  did  not 
deny  possession  or  control  of  the  books,  &c.,  but  alleged  that  deponent 
''has  made  diligent  search  therefor,  and  has  been  unable  to  find  any  such 
books,  &C.,  and  that  the  same  are  not  now  in  his  possession  or  under  his 
control,  and  he  is  unable  from  any  knowledge  he  has,  to  produce  such  books," 
&C.,  was  held  to  be  evasive,  and  not  sufficient  to  defeat  the  motion  (Hicks  y. 
CharUck,  10  Abb.  129). 

h.  An  application  under  the  provisions  of  the  revised  statutes  for  a  discov- 
ery of  books,  &c.,  should  be  denied  where  it  appears  that  the  petitioner  might, 
without  any  order,  have  access  to  the  books,  &c.,  mentioned  in  the  petition 
for  discovery  {CharUck  v.  Flushing  R.  R  Co.,  10  Abb.  130).  As  where  it  ap- 
peared that  the  petitioner  was  one  of  the  directors  of  a  corporation  to  which 
the  books  and  papera  belonged  and  the  custodian  of  them  held  them  subject 
to  the  control  of  the  board  thereof  (Id.)  And  where  it  appeared  that  the 
books  of  the  defendants,  of  which  discovery  was  sought,  had  been  freely 
offered  to  the  plaintiffs  attorney  for  examination  and  inspection,  and  he  had 
omitted  to  avail  himself  of  the  opportunity,  the  order  was  denied  (MeAUister 
v.  Pond,  15  How.  299). 

e.  The  court  has  no  power  to  order  a  draft  upon  which  the  action  is 
brought  to  be  delivered  to  defendants,  for  the  purpose  of  being  annexed  to 
a  commission  to  be  inspected  by  the  witnesses  (BuU&r  y.  Lee,  19  How.  883). 

d.  The  courts  will  be  cautious  how  they  make  an  order  where  the  action 
is  by  executors,  and  a  discovery  of  the  papers  of  the  decedent  is  required, 
and  where  two  years  after  the  complaint  was  served,  and  after  the  death 
of  the  original  plaintiff,  and  the  substitution  of  his  administrator  as  plain- 
tiff, the  defendant  moved  for  the  production  of  papers  of  the  decedent, 
without  specifically  describinfi[  them,  the  court  denied  the  motion  (JackUng 
y.  Edmonds,  8  E.  D.  Smith,  ^). 

e.  Order  for  further  disoovery. — ^Where  an  order  was  made  un- 
der this  section  for  the  defendants  to  furnish  sworn  copies  of  all 
entries,  &c.,  as  to  certain  Indiana  bonds,  &c,  the  defendants  furnished 
certain  papers,  and  afterwards  the  plaintiff  moved  for  a  more  full 
and  perfect  discovery;  and  on  the  hearing  of  that  motion,  an  order 
was  made  referring  it  to  a  referee  to  ascertain  and  report  whether 
the  defendants  had  made  as  full  a  discovery  as  circumstances  permitted,  and 
that  the  referee  might  examine  defendant's  books,  &c.  From  this  order  the 
defendants  appealed,  and  the  order  was  set  aside,  the  general  term  holding 
that  if  the  return  was  deemed  insufficient,  a  further  return,  and  not  a  ref- 
erence, should  have  been  ordered  {Hoyt  y.  Amer,  Exchange  Bank,  8  How.  89 ;  1 
Duer,  652). 

/.  Motion,  hofw  made. — ^**  A  party  seeking  a  discovery  has  two  concurrent 
remedies  to  which  he  may  resort.    He  may  make  his  application  in  the  manner* 

Srescribed  by  the  revised  statutes,  or  he  may  proceed  under  the  code'*  (Davis  v. 
Hnham,  13  How.  427 ;  Albany  Qen'l  Term,  citing  Oould  v.  McCJarty,  1  Eer- 
nan,  575). 

g.  '*  The  motion  to  compel  the  production  and  discovery  of  books,  &c.,  is  to 
be  made  "  in  the  manner  provided  by  law  "  (Rule  14) ;  and  tlie  manner  pro- 
vided is  by  petition  (2>«>fo  v.  FoUows,  1  Code  Rep.  K  8. 146 ;  5  How.  451 ;  Folr 
UU  V.  Weed,  1  Code  Rep.  65). 

h.  When  the  application  is  made  to  enable  the  plamtiff  to  prepare  his  com* 
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plaint, "  strong  affidavits,**  showing  the  neoessi^  of  the  diaoorery,  will  be  te- 
qtiired  (Keeiler  y.  DiMmftuiy,  1  Baer,  661). 

a.  Where  the  application  was  to  enable  the  defendant  to  answer,  and  no  fiict 
was  stated  showing  how  the  discoviny  was  necessary,  bat  the  petition  merely 
stated  that  with  the  aid  of  the  discovery  the  defendant  esqpeeted  to  be  able  to 
prove  that  the  note,  the  cause  of  action,  had  been  paid, — held,  the  petition 
was  defective  in  not  stating  the  ftcts  the  defendant  expected  to  prove  {GeUlan 
T.  Mar$haU,  6  How.  998;  SuinUm  v.  DeL  MuL  Ins,  Co,,  2  Sand.  662 ;  2  Code 
Rep.  83).  And  so  where  on  an  application  for  the  discovery  of  mmutes  kept 
by  the  defendants  from  1696  to  1716,  the  petition  stated  that  the  petitioner  **  ia 
informed  and  believes  that  such  minutes  contain  evidence  "  in  favor  of  the 
plamtiflk, — held  not  sufficient  to  warrant  any  order  for  production.  To  war- 
rant an  order,  the  minutes  should  have  been  described  with  sufficient  certain- 
ty to  enable  the  defendant  to  ascertain  whether  they  existed  in  his  possession 
and  to  enable  the  court  to  judge  of  their  materiality  (The  Pd^jpHe  v.  TrinUif 
Ohureh,  6  Abb.  177 ;  and  see  JackUng  v.  Bdmandt,  3  E.  D.  Smith,  539).  An  alle- 
gation that  the  books,  papers,  and  documents  "  relate  to  the  merits  of  the  ac- 
tion "  is  wholly  insufficient  The  petition  must  show  in  what  respect  they 
relate  to  the  merits,  that  the  court  may  Judce  for  itself  (Guiard  v.  uinmany  6 
Duer,  695 ;  Morriton  v.  Sturgis,  26  How.  177 ;  P^effrwm  r.  Carson,  10  Abb.  340 ; 
18  How.  519). 

h.  The  rules  contemplate  the  setting  forth  hi  the  moving  papers  the  f^idM 
and  dreumitanees  which  show  that  the  discovery  is  necessary,  and  that  the 
party  applying  therefor  is  entitled  to  demand  it  of  the  adverse  party.  A  mere 
statement,  that  in  the  opinion  of  counsel  the  discovery  sought  is  necessary, 
will  not  suffice.  Such  a  statement  is  requisite,  but  it  is  etimuUUive  {MeAUis- 
Ur  v.  F&nd,  15  How.  299 ;  JackUng  v.  Edmonds,  8  E.  D.  Smith,  529).  One  of 
the  first  &cts  which  should  appear  on  an  application  for  a  discovery  of  books 
and  papers,  for  the  purpose  of  preparing  for  trial,  is,  that  the  applicant  has 
not  in  his  possession  the  same  information,  or  if  he  has,  that  he  has  not  the 
means  of  establishing  by  other  available  proof  the  contents  of  such  books  or 
papers.    {Id.) 

e.  The  application  may  be  so  framed  as  to  embrace  a  discovery  under 
the  code  and  the  production  of  papers  under  the  rules  {LocoU  y.  Clark,  7  How. 
158). 

d  In  every  case  the  party  seeking  the  discovery  must  show,  to  the  satisfac- 
tion of  the  court  or  officer,  that  the  books  or  papers  which  he  seelcs  to  have 
produced  contain  evidence  relating  to  the  merits  of  the  action  {Davis  v.  Dun- 
nam,  18  How.  428 ;  Cassard  v.  Hinman,  6  Duer,  695) ;  because  the  order  ia 
never  granted  to  produce  papers,  Ac,  other  than  those  which  relate  to  the 
merits  (Keel&r  v.  Dusenbury,  1  Duer,  661 ;  Woods  v.De  Figanure,  25  How.  522). 
Where  the  petition  stated  that  the  action  was  brought  upon  a  note  made  by 
the  defendants  through  their  authorized  agents,  on,  &c.,  and  that  the  defence 
was  a  general  denial,  no  other  facts  or  circumstances  were  stated  to  support 
the  general  allegation  that  all  the  bill-books,  day-books,  cash-books,  and 
ledgers,  in  which  the  transactions  and  business  of  the  defendants  are  entered, 
are  material  to  enable  the  plaintiff  to  prepare  for  trial,  and  to  sustain  his  com- 
plaint,— held  that  sufficient  was  not  stated  to  warrant  an  order  for  discovery 
(Davis  V.  Dunham,  18  How.  428 ;  11  N.  T.  576). 

e.  It  is  not  necessary  that  the  facts  should  be  made  to  appear  by  the  oath  of 
,the  party.  They  may  be  shown  by  the  oath  of  any  other  person  {Bxehange 
Bk  V.  MonUiih,  2  Code  Rep.  148 ;  4  How.  280). 

/.  Costa  on  motion  Ibr  Inspection.— When  the  right  to  the  production 
and  inspection  is  clear,  and  the  request  unreasonably  refused,  costs  may  be 
given  to  the  moving  party  {Brewort  v.  Warner,  8  How.  821).  [That  case  held 
tiiat  costs  could  only  be  gnmted  when  Che  application  was  to  Uie  court,  not  to 
a  judge,  but  that  was  the  result  of  the  then  provisions  of  law.  Now,  a  Judge 
may  order  costs.] 

g.  Costsoftnspaction.— In  England  the  costs  of  inspection  must  be  paid 
by  the  party  eeekmg  it  {HiU  y.  i%tSt]p,  7  Exch.  282).    This  is  reasonable, 


§  888.]  nrsPEonoN  of  books,  ao.  743 

onleiB  the  labor  or  expense  is  trifling :  and  in  Breooort  r.  Warner  (8  How.  821). 
the  order  was  tliat  the  party  asking  ror  copies  should  pay  for  them,  unless 
the  other  party  preferred  alio  wine  him  to  take  copies  without  charge. 
Order  for  inspecUon  how  tntforeed.    See  Rule  16. 

a.  Inspection. — On  an  order  that  one  of  several  defendants  should  allow 
the  plaintiff,  his  solicitor  or  asent,  to  inspect  certain  documents  in  that  defend- 
ant's custody,  that  defendant  is  Justified  in  refusing  to  allow  the  inspection  in 
the  presence  of  a  co-defendant  although  he  be  ageiU  of  the  plaintiff.  If  it  is 
desired  that  the  co-defendant  also  have  an  inspection  the  order  should  so  state 
(BarUey  v.  BarUau,%2  Law  J.  R.  K.  8.  Gh.  47 ;  16  Jur.  1062 ;  1  Drewiy,  283 ;  17 
£ng.  Law  &  Eq.  R.  820). 

h.  On  producing  books,  the  party  producing  them  may  seal  up  those  parts 
which  do  not  relate  to  the  matters  in  issue,  and  his  aindavit  that  the  parts 
sealed  up  do  not  relate  to  the  matters  in  issue  is  prima  fade  sufficient  to  protect 
such  parts  from  examination.  His  affidavit  may  be  rebutted  {Hha  v.  Oortel^/ou^ 
1  Barb.  444). 

c  Appeal  from  order. — ^An  order  for  discovery  of  books  and  papers  affects 
a  substantial  rii^t  and  is  appealable  to  the  general  term  in  the  Superior  Court 
of  New  York  (wood»  v.  De  Fiffoniere,  25  How.  622 ;  contra,  in  the  supreme 
court  {WMte  v.  Munro^  88  Baib.  650 ;  12  Abb.  857). 


744  KZAuzKAnov  of  pabtibb  [§  389. 


Ohapteb  YL 
JSooamifiaUan  of  parties.^ 

Bmjnxm  889.  Action  for  diacoyeir  abolished. 

890.  A  party  may  examine  his  adyersaiy  as  a  witness. 

891.  Such  exammation  also  allowed  before  triiL    Brooeeding 

therefor. 

893.  Party,  how  compelled  to  attend. 
898.  Testimony  of  party  may  be  rebutted. 

894.  Effect  of  refusal  to  testify. 

895.  Testimony  of  a  party  not  responslye  to  the  inquiries  may  be 
%  rebutted  by  the  oath  of  the  party  calling  him. 
890.  Persons  for  whom  action  is  brought  or  defended  may  bo 

examined. 
897.  Examination  of  co-plidnttff  or  co-defendant 

§  889.  [843.]  Action  for  discovery  abolished. 
No  actioa  to  obtain  discovery  under  oath,  in  aid  of  the  pros- 
ecntion  or  defence  of  another  action,  shall  be  allowed,  nor 

*  a.  If  a  person  is  allowed  by  a  statute  to  be  a  witness,  who  was  fafliliB** 
sible  at  common  law,  he  becomes  at  once  affected  by  all  the  rules  and  prin- 
ciples which  appertain  to  that  character.  If  the  statute  removes  one  difa- 
bilily,  all  others  remain  in  full  force  and  application  {Ketehium  y.  l)f$an^  8  Mur- 
phy^s  Law  and  Eq.  814). 

b,  Atteating  witneaa  must  be  oallad. — ^The  law  which  renders  the  parties 
to  a  suit  competent  and  compellable  to  give  eyidence,  has  not  altered  the  rule  of 
law  which  requires  the  execution  of  attested  instruments  to  be  proved  by  the 
subscribing  witness  (Whyman  y.  Oath,  17  Jur.  559 ;  22  Law  J.  Rep.  (N.  8.),  Ex. 
816;  19  E.  ii.  and  E.  R  859;  and  see  Story  y.  LoveU,  1  E.  D.  Smith,  153;  Jbn^ 
T.  Underwood,  28  Barb.  484;  King  y.  Smith,  21  Barb.  158). 

e.  Credit  to  testimony. — It  is  the  intention  of  the  code,  in  authorizing 
parties  to  be  examined  as  witnesses,  to  confer  upon  the  courts  a  wide  discre- 
tion as  to  the  credit  to  be  given  to  their  testimony  (Roberta  y.  Oee,  15  Barb.  449 ; 
Ifbruford  v.  Harrii,  80  Barb.  888 ;  see  note  to  §  893).  ^ 

d.  Teem  for  attendance. — When  a  party  to  the  action  is  made  a  witness  by 
his  adversary,  he  is  entitled  to  be  paid  witnesses*  fees,  as  a  condition  to  creat- 
ing it  his  duty  to  attend,  and  be  sworn  as  one  who  is  not  a  party  to  the  action 
{JOMlet  V.  Brown,  1  Bosw.  855 ;  7  Abb.  74). 

e.  Snzrogatea'  ooortB — ooorts  of  aeaBiona — oonrti  of  oyer  and  tenniner. — 
This  chapter  had  no  application  to  proceedings  in  surrosates'  courts (TFoodrujf 
y.  Cox,  2  Brad.  Sur.  R  224 ;  WOeox  v.  Smith,  26  Barb.  816) ;  or  courte  of  ses- 
sions, or  oyer  and  terminer  (The  JPeopie  v.  Duel,  6  Abb.  285 ;  16  How.  48 ;  but 
now  see  §  399). 

/.  HuBband  and  y^tfa  aa  witneaa  oa. — The  code  does  not  render  a  wife  a 
competent  witness  for  or  against  her  husband  (PiBow  and  wife  v.  BwhiM,  % 
Code  R  19 ;  6  Barb.  156 ;  4  How.  9 ;  and  see  also  BrrDin  y.  SmaOer,  2  Sand. 
840 ;  BamM  v.  Camajcik,  1  Barb.  892).  A  husband  cannot  be  a  witness  for  his 
wife's  trustee  in  a  suit  affecting  her  separate  estate,  although  she  is  not  a  party 
to  the  suit,  and  he  has  no  interest  whatever  in  the  event  of  the  suit  (Uxaimmck 
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shall  any  examination  of  a  party  be  had,  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  by  this  chap- 
ter. 

a.  Accounting  as  agent. — ^The  rules  and  practice  of  the  courts  on  the  sub 
Ject  of  accounting,  e^cisting  at  the  time  of  the  adopti<Ai  of  the  code,  are  still 


V.  VaTiderwrt  4  Sand.  696 ;  1  Code  Bep.  N.  S.,  81 ;  approved  5  Seld.  153 ;  and 
see  Trenton  Banking  Co,  v.  Waodworth,  1  Green's  Ch,  K.  118).  In  one  case  it 
was  held  that  where  the  wife  sues  alone  for  her  separate  property,  her  hus- 
band is  a  competent  witness  for  the  defendant  to  prove  the  marnage  of  the 
plaintiflf(Ft«Mv.  Uhderhia,^  How.  896).  [The  soundness  of  this  decision 
may  Justly  be  doubted.]  Where  two  persons  are  sued  as  husband  and  wife, 
for  work,  labor,  and  materials  furnished  to  the  wife,  she  cannot  be  examined 
as  a  witness.  The  husband  alone  is  liable  {Main  v.  Stevens,  4  £.  D.  Smith;- 
86). 

d.  In  an  action  against  husband  and  wife  to  compel  the  application  of  cer<-' 
tain  real  property,  standing  in  the  name  of  the  wife,  to  tlie  parent  of  a  Judg' 
ment  recovered  against  ttie  husband,  upon  the  ground  that  it  in  reality  be- 
longs to  the  husband,  and  was  bought  m  the  name  of  the  wife  in  order  to  de- 
^llfl  thf  creditors  of  the  husband/the  wife  cannot  be  examined  as  a  witness- 
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CHAPTER  887. 

AH  ACT  to  enable  Husband  and  Wi/e,  or  either  of  thenij  to 
be  a  witness  for  or  against  the  othevy  or  on  behalf  of 
any  party  in  certain  cases, 

PasBed  May  10,  1867. 

The  PeopU  of  (he  State  of  New  York,  repreeented  tn  SeneiU  and 
Aetembly,  Jo  enact  a$  foUmea: 

SionoN  1.  In  any  trial  or  inquiry  in  any  suit,  action  or  proceed- 
ing in  any  court,  or  before  any  person  havmg,  by  law  or  consent  of 
parties,  authority  to  examine  witnesses  or  hear  evidence,  the  bnsband 
or  wife  of  any  party  thereto,  or  of  any  person  in  whose  behalf  any  snch 
suit,  action  or  proceeding  is  brought,  prosecuted,  opposed  or  defended, 
shall,  except  as  hereinalter  stated,  be  competent  and  compellable  to 
give  evidence,  the  same  as  any  other  witness,  on  behalf  ef  any  party 
to  such  suit,  action  or  proceeding. 

f  2.  Nothing  herein  contained  shall  render  any  husband  or  wilie 
<  Intent  or  compellable  to  give  evidence  for  or  against  the  other.  In 
any  criminal  action  or  preceding  (except  to  prove  the  fact  of  mur- 
riage  in  case  of  bigamy),  or  in  any  action  or  proceeding  instituted  in 
consequence  of  adultery,  or  in  any  action  or  proceeding  for  divorce  on 
account  of  adultery  (except  to  prove  the  liftct  of  marnage),  or  in  any 
action  or  proceeding  for  or  on  account  of  criminal  conversation. 

g  8.  No  husband  or  wife  shall  be  compellable  to  disclose  any  confi- 
dential communication  noAde  by  one  to  the  other  during  their  marriage. 

§  4.  This  act  shall  take  effect  immediately. 
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74C  EXAMINATION  OF  PARTIES  [§  890. 

in  force ;  accordingly,  where  an  order  of  reference  directed  the  aoeoant  of  the 
defendant,  an  ag;ent,  to  be  taken  in  the  "  usual  manner,'*  it  was  held,  that  he 
was  bound  to  bring  before  the  referee  a  sworn  account,  including  both  debts 
and  credits,  in  the  manner  prescribed  in  the  107th  rule  of  the  late  court  of 
chanceiy,  and  to  submit  to  such  examination  as  was  allowed  by  that  rule 
(WiffffiMY.  tfaiw,4  Sand.  646). 


§  890.  [844.]  Easisting  suits.  A  party  may  examine  hu 
adversary  as  a  witness  on  the  trials  dkc. 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  for  that  purpose  may  be  compelled,  in  the  same 
manner,  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify,  either  at  the  trial,  or  conditionally,  or 
upon  commission. 

a.  Party  to  an  action.— A  party  to  an  action  within  this  sectiim,  is  one 
who  is  named  plaintiff  or  defendant,  and  appears  on  the  record  as  such  ( Woods 
V.  De  Figamere,  16  Abb.  1). 

h.  The  president  of  an  unincorporated  Joint  stock  company  sned  as  aoch  fat 
a  demand  against  the  company,  is  a  party  to  the  action,    (id) 
See  ante,  pp.  106,  a./.  106,  a. 

0.  Interloontory  proceedings.— This  provision  only  anthorizes  the  exam- 
ination  of  an  adverse  party  in  respect  to  the  Issues.  It  does  not  authorize  his 
examination  in  interlocutory  proceedings.  And  in  a  moti<Ni  to  vacate  an  ar^ 
rest,  the  court  refbsed  to  issue  a  commission  applied  for  by  Ihe  plaintiff,  to 
examine  two  of  the  defendants,  who  were  out  of  the  State,  as  witnesses,  ibr 
the  purposes  of  the  motion  (Huelin  v.  Btdner,  6  Abb.  19 ;  StoAe  v.  Andre.  0 
Abb.  420 ;  18  How.  159).    See  now,  g  401,  po$L 

d.  Mechanic's  lien.— In  an  action  brought  by  a  material  man,  to  foreclose 
a  mechanic's  lien,  the  contractor,  although  a  party  defendant,  is  a  competent 
witness  for  the  plaintiff  ((7anmm  v.  VanWaffn&r,  2  Abb.  106). 

«.  Restriction  on  party  as  a  witnaaa. — A  party  to  the  suit  who  is  made  a 
witness  by  statute,  is  to  become  such  under  the  same  requisitions  and  restrie* 
tions  as  any  other  witness.  He  must  be  of  saoe  mind,  of  sound  memory,  of 
suitable  age,  willing  to  be  sworn,  and  capable  of  taking  an  oath  (ArnM  v. 
Arnold,  18  Verm.  870). 

8  id,  297 ;  and  see  Supreme  Court,  Rule  88).  But  mrnble,  in  an  action  between 
husband  and  wife,  eitlier  party  is  a  competent  witness  against  the  other  (Cham' 
berlain  v.  The  FwpU,  23  N.  Y.  85 ;  March  1861). 

/.  In  supplementary  proceedings  on  an  execution  against  the  husband  re- 
turned unsatisfied,  the  wife  cannot  be  examined  as  a  witness  (Andrwiz  v.  JV<^ 
«m,  7  Abb.  8  noU;  Oopous  v.  Kauffman,  8  Paise,  588).  But  subsequently  it  was 
held  that  in  a  proceeding  under  §  294,  the  wife  of  the  judgment  debtor  may  be 
examined  (Lockwood  v.  WbrsteU,  15  Abb.  480,  note). 

g.  "Wile  of  aaaig&or  of  ohooe  in  action.— The  wife  of  the  assignor  of  chose 
in  action  is  a  competent  witness  for  the  assignee  in  an  action  to  recover  such  aa- 
signed  chose  in  action  {Prince  v.  Down^  2  £.1).  Smith,  525 ;  Farleg  v.  Flanagan^ 
luf.  814). 

A.  Manflamna. — ^A  relator  in  a  writ  of  mandamus  suine  in  the  name  of  the 
People,  is  a  competent  witness  for  the  plaintilQb  {The  AopU  v.  AJbrighL  14 
Abb.  805;  20  How.    " 


§  891.]  AB  WTTNESffES.  747 

a.  ProdaotloD  of  papen  on  sabpoBoa  duoas.— A  party  to  an  action  may, 
at  the  instance  of  the  advent  party,  be  compelled  by  the  prooeas  of  nibpcBiia 
duces  tecum,  not  only  to  appear  at  the  trial  and  submit  to  a  personal  examina- 
tion, bnt  to  produce  papers  and  books  in  his  possession,  precisely  as  any  other 
witness  may  be  so  compelled.  And  a  witness,  when  properly  subpoenaed,  is 
as  much  bound  to  produce  books  and  papers  in  his  possession  as  eyidence,  as 
to  testifv^  orally ;  and  his  n^lect  of  either  is  a  contempt  of  court  (Bonesieel  v. 
Lynde,  8  How.  226 ;  affirmed  on  appeal  at  the  general  term,  and  see  Oarighe  v. 
Lokhe,  6  Abb.  284,  noU ;  14  How.  453 ;  Woods  v.  De  Figardtre,  16  Abb.  159 ; 
The  People  t.  Dyckman,  24  How.  222 ;  Brett  v.  Bueknam,  82  Barb.  655 ;  contra^ 
Bee  Irotler  v.  Laison,  7  How.  261). 

b.  If  a  witness  on  whom  a  snbpoena  duces  tecum  is  served,  neglects  without 
good  excuse,  to  obey  the  subpoena  by  producing  the  papers  mentioned  in  the 
subpoena,  he  is  liable  to  the  aggrieved  part^  for  all  damages  sustained  in  con- 
seauence  of  such  neglect,  although  the  witness  in  other  respects  obeys  the 
wnt  by  personally  appearing  and  giving  evidence  in  the  cause.  It  is  not  nec- 
essary in  order  to  sustain  such  action  for  the  aggrieved  party  to  prove  that  he 
had  a  good  cause  of  action  in  the  suit  wherein  the  witness  was  subpoenaed. 
It  is  suflScient  to  prove  that  he  was  non-suited  in  consequence  of  the 
non-production  of  the  paper  mentioned  in  the  subpoena  (Lane  y.  Cole,  13 
Barb.  680). 

c  The  president  or  other  officer  of  a  corporation  which  is  a  party  to  an 
action,  is  not  bound  to  produce  on  the  trial,  tlie  books  and  papers  of  the  cor- 
poration under  a  subpisna  duces  tecum,  issued  b^  the  adverse  party.  He  has 
no  such  property  in  or  control  over  them  as  gives  the  right,  or  makes  it  his 
duty  to  produce  theuL  Their  proper  place  is  the  office  in  which  the  business 
is  transacted  to  which  they  relate.  The  proper  remedy  of  a  party  who  is 
entitled  to  use  their  contents  as  evidence  is  to  obtain  sworn  copies,  or  an 
inspection  and  copy  under  the  Revised  Statutes  or  the  Code  (La  Farge  v.  The 
La  Farge  Ins.  Co,,  14  How.  26). 

d  An  unincorporated  Joint  stock  company  is  not  such  a  corporation  as  will 
enable  its  officers  to  refuse  to  produce  its  papers  in  their  custody,  when  re- 
quired by  subpoena  ( Woods  v.  De  Figaniere,  16  Abb.  159».  And  an  attorney 
must  produce  his  client's  papers  {The  Peopie  v.  Sheriff  <^N,  Y,  7  Abb.  96). 

A  Bvidence  on  naw  IzlaL— Laws  of  1847,  ch.  462,  p.  630,  provided  for  the 
examination  of  parties  in  dvil  suits ;  and  section  5  enacted,  "  If  a  party  in  any 
suit  shall  be  called  and  sworn  by  the  opposing  party  as  a  witness,  such  party 
shall  be  entitled  to  be  sworn  as  a  witness  in  the  cause  in  any  new  or  second 
trial  of  the  cause,  or  upon  any  appeal  in  such  cause ;  but  In  case  such  party 
shall  testify  on  such  second  or  other  trial  without  beinff  called  by  the  opposing 
party  tirst  calling  him,  such  opposing  party  shall  also  oe  entitled  to  be  sworn 
and  testify  on  such  second  or  other  trial." 

%  8&1.  [345.]  (AmM  1849.)  Existing  suits.  Such  examv- 
nation  also  allowed  hefore  trial.    Proceedings  therefor. 

The  examination,  instead  of  being  bad  at  the  trial,  ae  pro- 
vided in  the  last  section,  may  be  had  at  any  time  before  the 
trial,  at  the  option  of  the  party  claiming  it,  before  a  judge  of 
the  court,  or  a  county  judge,  on  a  previous  notice  to  the  party 
to  be  examined,  and  any  otlier  adverse  party,  of  at  least  five 
days,  unless  for  good  cause  shown,  tlie  judge  order  otherwise. 
But  the  party  to  be  examined  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where  he 
may  be  served  with  a  summons  for  his  attendance. 


748  XXAMINATIOH  OF  FASTOB  [§  391, 

a,  [SectiooB  890  and  801  proTide  for  four  cases  in  whkh  an  advene  party 
mar  be  examined ;  (1),  on  the  trial ;  (3X  oonditionaUy ;  (3),  upon  commiasion  ; 
ana  (4),  upon  a  notice  to  be  examined. 

b,  "Witneaa  on  the  txiaL — To  examine  an  advene  party  on  the  trial,  no 
order  is  necessary ;  his  attendance  can  be  compelled  by  serrice  of  a  subpoena, 
in  the  same  manner  as  any  other  witness. 

e.  Conditional  examination. — ^To  examine  an  advene  party  conditionally, 
no  further  or  other  notice,  order,  or  summons  is  necessary  than  is  required  on 
the  conditional  examination  of  any  other  witness  As  in  the  case  of  a  witness 
not  a  party,  the  examination  may  be  had  before  a  referee,  if  Uie  fkcts  calling 
for  it  exists.    See,  Conditional  emminaUon,  post 

d.  Conuninion. — ^To  procure  the  examination  of  an  adverse  party  on  a  com- 
mission, the  like  proceeaings,  and  no  othen,  are  necesBary  as  m  the  case  of 
another  witness.    See  Oommmion. 

e.  On  notice. — ^The  examination  of  an  adverse  party  on  notice,  may  be  either 
(1),  on  a  notice  of  five  days ;  (2),  on  such  a  notice  as  a  Judge  may  order. .  (1)  A 
notice  of  five  days  is  to  be  given  the  adverse  party  not  to  attend  and  be  exam- 
ined, but  that  he  will  be  examined  before  a  certain  iudge  of  the  court,  or 
county  Judge,  at  the  certain  time  and  place  mentioned  in  the  notice.  This 
notice  has  no  potency  to  compel  the  adverse  party  to  attend.  To  compel  his 
attendance  he  must  be  served  with  a  summons,  in  the  form  and  served  in  the 
same  manner  as  a  summons  to  a  witness  not  a  partv,  to  attend  and  be  .exam- 
ined conditionally.  Where  the  notice  is  of  five  days,  no  order  whatever  is 
necessary  or  proper.  On  the  appearance  of  the  parties,  the  examination  is 
subject  to  the  control  of  the  Judge.  The  attendance  of  the  party  cannot  in 
any  event  under  a  proceeding  on  a  notice,  be  required  before  a  referee.  (2), 
If  the  party  desiring  the  examination  can  show  "  good  cause  *'  for  requiring  it 
to  be  had  on  a  shorter  notice  than  five- days,  then  a  Judge  may  order  that  the 
notice  be  of  such  a  length  of  time  as  hemay  see  fit  The  order  merely  deter- 
mines the  length  of  the  notice.  It  does  not  require  the  attendance  of  the 
adverse  party ;  and  his-  attendance  can  only  be  compelled  by  a  summons,  as 
in  the  case  where  a  fi>e  days*  notice  is  served.]  See  JPbrm  &f  summon*  14 
How.  458. 

/.  No  order  for  examination  neceeeary. — ^All  that  is  necessarv  for  one 
party  to  obtain  the  examination  of  an  adverse  party,  is  to  give  such  adverse 
party  a  previous  notice  to  be  examined,  of  at  least  five  da^s,  and  the  only 
case  in  which  an  order  is  necessary  is,  where  the  party  seekmg  the  examina- 
tion wishes  it  to  be  had  on  a  shorter  notice  than  five  days.  On  one  party  to  a 
suit  being  served  by  his  adversary  with  a  previous  not  ice  of  five  days  to  attend 
and  be  examined,  and  a  summons,  and  on  beinff  paid  Uie  usual  fee  payable  to 
a  witness  subpoenaed  to  attend  a  trial,  it  is  his  duty  to  attend  and  submit  to  be 
examined ;  and  on  bis  making  default  in  either  of  these  particulars,  he  will  be 
liable  to  be  punished  as  for  a  contempt,  and  to  have  his  pleading  struck  out 
{Taggard  v.  Gardner^  2  Code  R  82;  Draper  v.  Benningaen,  1  Boew.  614; 
Gauyhe  v.  Laroche,  14  How.  453 ;  6  Abbi  284,  note ;  Leeds  v.  Brown,  5  Abb. 
418). 

g.  Hzamination,  at  '^hat  stage  of  the  action. — ^The  examination  cannot 
be  had  until  after  issue  Joined  (Chichester  v.  lAtingston,  1  Code  Rep.  N.  S.  109 ; 
8  Sand.  718  -  Sujfdam  v.  Suydam,  11  How.  618  ;  IVaison  v.  Gak,  12  Abb.  215). 

A.  The  examination  is  a  matter  of  right. — The  examination  of  an  adverse 
party  before  trial,  provided  for  by  section  891,  is  a  matter  of  right  (Creen  v. 
Wood,  6  Abb.  277 ;  15  How.  838 ;  Cook  v.  Bidwdl,  17  Abb.  800).  If  the  Jud^ 
has  discretion  to  refuse  the  examination  before  trial,  for  good  cause  shown,  it 
is  not  good  cause  for  such  refusal  that  the  party,  sought  to  be  examined,  pre- 
fers to  testify  at  the  trial,  and  offers  to  stipulate  that  he  will  then  attend  for 
that  purpose.  (Id.)  Query ,  can  it  be  had  in  an  action  between  husband  ana 
wife  (6  Abb,  277,  note). 

i  Appealable  order. — An  order  ref\ising  an  examination,  under  section  891, 
is  appealable  (Oreen  v.  Wood,  6  Abb.  277 ;  15  How.  888).  In  which  case  the 
order  refusing  the  examination  was  reversed  on  apptial. 


^§  392, 893.]  AS  wrnrES8E6.  749 

a.  The  examination. — ^The  limit  of  the  examination  is  within  the  discretion 
of  the  Judge  {PkUo  y.  Rdly^  16  Abb.  188).  The  examination  of  the  adyerse 
party  is  in  effect  a  cross  examination  and  governed  by  the  same  rules  {Id.) 

b.  Where  on  an  examination  before  the  trial  the  witness  refuses  to  answer  a 
legal  and  pertinent  question,  the  Judge  should  issue  his  warrant  for  the  com- 
mitment of  the  witness,  not  make  an  order  adjudging  him  in  contempt  (The 
People  T.  Dyekman,  24  How.  222). 

e.  If  the  party  giving  the  notice  is  not  in  attendance  at  the  time  mentioned 
in  the  notice,  the  party  to  be  examined  cannot  be  adjudged  in  contempt  for 
not  attending  {Gardiner  t.  Peterean,  14  How.  513). 

d  Bxamination  of  an  infant— Where  an  infiint  defendant  was  examined  as 
a  witness  against  his  own  interest,  by  an  adult  co-defendant,  under  a  common 
order  and  against  the  objection  of  the  guardian  ad  Utem,  his  deposition  was 
suppressed.  Such  an  axamination  should  not  be  had,  without  the  special 
order  of  the  court,  made  upon  a  Ml  understanding  of  all  the  circumstances 
(i/oew  y.  Moore,  4  Sand.  Gh.  R  87). 

See  note  to  section  890. 


§  892.  [346.]  (Am'd  1849.)  Emstrng  mita.  PaHy,  how 
compelled  to  attend. 

The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be  compelled  to  attend,  in  the  same  manner  a3  a  witness 
who  is  to  be  examined  conditionally ;  and  the  examination 
shall  bo  taken  and  filed  by  the  judge  in  like  manner,  and  may 
be  read  by  either  party  on  the  trial. 

e.  Compelling  attendance. — The  attendance  of  the  witness  cannot  be  com- 
pelled, except  upon  a  summons  {Bleeeker  y,  GarroUf  2  Abb.  82 ;  Draper  y.  Hen- 
nifigserk,  1  Bosw.  614 ;  Qarighe  y.  Laroche,  14  How.  452 ;  S.  G.  6  Abb.  284,  noU  ; 
JarvU  y.  Clarke,  12  N.  Y.  Leg.  Obs.  1202 ;  and  on  payment  of  his  fees  as  a  wit- 
ness for  attending  {Taggard  y.  Gardner^  2  Ckxie  Rep.  82 ;  2  Sand.  668 ;  Draper  y. 
Eennijigten,  1  Bosw.  614). 


§393.  [348.]  (Am'd  1849.)  Existing  mite.  Testimony  of  party 
may  he  rebtUted. 

The  examination  of  the  party,  thns  taken,  may  be  rebnttcd 
by  adverse  testimony. 

/.  Contradicting  party  aa  a  wttneea. — ^A  party  who  calls  his  adversary  as 
a  witness,  thereby  represents  him  as  worthy  of  credit,  and  cannot  afterwards 
impeach  him  by  showing  either  tliat  his  general  character  for  truth  is  bad,  or 
that  he  has  made  previous  contradictory  statements  {Pickard  v.  OolUni,  28 
Barb.  444).  But  he  may  prove  a  fact  to  be  otherwise  than  his  adversary  has 
testified  to  (ki ;  Parsons  v.  Supdam,  8  E.  D.  Smith,  275 ;  Muir  v.  Ouly,  10  Up. 
Can.  Q.  B.  R  821 ;  Armntrong  v.  Clark,  2  Code  R.  148) ;  and  he  may  do  this  by 
proving  admissions  of  such  adversaiy.  {Id.)  And  the  testimony  of  a  party 
may  be  controverted  or  impeached  in  the  same  manner  as  any  other  witness 
( Varono  v.  Soearrae,  8  Abb.  802 ;  Forward  v.  Harris,  30  Barb.  838). 

g.  Where  the  plaintiff  and  defendant's  testimony  is  contradictory,  a  written 
statement  by  either  opposed  to  his  testimony  will  warrant  the  Jury  in  disregard- 
ing his  testimony  {Boyd  v.  Colt,  20  How.  384). 
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a.  Acooant  books.— The  code  has  not  abrogated  the  rule  of  law  admitting 

account  books  as  eridence  in  certain  cases  (Ibiniinson  t.  Boni,  90  Barb.  42) ; 

contra  in  New  York  Common  Pleas  {Ckmklin  y.  StanUer,  8  Abb.  806 ;  2  Hilton, 

422).    To  render  account  books  competent  evidence  the  party  must  prove  that 

I  during  the  period  the  charges  were  made,  he  kept  no  clerk,  that  wme  of  the 

^  articles  charged  for  were  delivered,  that  the  books  are  his  account  books  and 

that  he  keeps  correct  accounts  {Tomlinaon  v.  BorHy  supra,  and  see  ConkUn  y. 
JAainler,  supra)^  The  books  cannot  be  discredited  by  proving  the  parties*  gen- 
eral bad  character,    (id) 

c.  Perpetuating  testimony. — ^Proceedings  under  the  Revised  Statutes  to 
perpetuate  testimony  (2  R  S.  898)  may  still  be  resorted  to.  The  dictum  to  the 
contrary  in  Ke$ier  y.  Dusenberiy,  1  Duer,  660,  is  not  followed.  On  an  applica- 
tion to  perpetuate  testimony  it  should  apprear  that  the  application  is  mAde  in 
good  faith  (FaUm  y.  WetUrtdt,  5  How.  899). 


§  334.  [347.]  (Am'd  1849.)  Emsting  suits.  J^ect  of  refusal 
to  testify. 

If  a  party  refase  to  attend  and  testify  as  in  the  last  fonr  sec- 
tions provided,  he  maj  be  punished  as  for  a  contempt,  and  his 
complaint,  answer,  or  reply,  may  be  stricken  out 

d.  To  authorize  the  punishment  of  a  party  for  contempt  in  refhsing  to  be 
examined  under  sections  890-898,  it  need  not  appear  that  the  miscx>ncmct  was 
calculated  to,  or  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  any  party  as  required  (2  R  S.  688,  §  20)  in  ordinary  cases  of  contempt 
(  Wood8  y.  De  Figaniere,  16  Abb.  1). 

e.  The  proceedings  to  punish  for  a  contempt,  or  strike  out  a  pleading, 
must  be  based  on  affidavits,  to  be  served  with  a  notice  of  €iglU  days  (HetdeU  y. 
Browi^  1  Bosw.  655).  A  party  cannot  be  punished  for  a  contempt  for  reAising 
to  attend  and  testify  on  the  mere  service  of  a  notice  to  attend,  without  any 
summons,  and  without  payment  of  his  fees  as  a  witness.  {Id,) 

/.  Where  one  of  several  defendants  was  subpoenaed  to  appear  before  a  county 
Judge,  for  an  examination  on  behalf  of  tlie  plaintlfs,  and,  on  the  day  appointed, 
made  default  without  any  sufficient  excuse,  but  it  not  appearing  that  the  plain- 
titf  or  any  of  the  parties  were  in  attendance  on  said  day,  nor  any  reason  given 
why  they  were  not, — held  that  the  defendant  was  not  in  contempt,  and  that 
the  inference  was  that  the  plaintiff  had  abandoned  the  proceeding  (Gardiner  y. 
Peterson,  14  How.  618). 

g.  In  Andentm  y.  Johnson  (1  Code  Rep.  95 ;  1  Sand.  718),  after  an  issue  on 
tk  joint  defence^  the  plaintiff  obtained  an  order  for  one  of  the  defendants  to  show 
cause  why  he  ehould  not  be  examined  as  a  wUneas  in  the  cause  before  the  trial. 
The  order  was  silent  as  to  what  would  be  the  consequence  if  he  failed  to  show 
caufie.  The  defendant  (kiled  to  show  cause,  and  the  plaintiff  took  an  order 
reciting  the  former  order  and  defendant's  de&ult,  and  directing  him  to  attend 
on  the  service  of  the  sttbp<Bna,  at  a  time  desij^ated,  and  submit  to  be  examined, 
or  in  default,  that  his  defence  should  be  stricken  out  The  defendant  appealed 
from  this  order ;  and  it  was  set  aside  as  not  authorized  by  the  first  order ;  and 
the  court  said  that  on  a  de&ult  under  the  first  order  the  plaintiff  could  ask 
nothing  more  than  it  contemplated  in  terms ;  besides,  to  give  effect  to  the 
order  would  be  to  strike  out  a  Joint  defence,  and  thus  to  pmilsh  parties  who. 
had  committed  no  offence. 

See  note  to  section  391. 

h.  In  Benn^  y.  HaU  (10  N.  Y.  Leg.  Obs.  191),  it  appeared  the  defendant  was 
subpoenaed  on  Saturday  to  attend  to  be  examined  on  the  following  Tuesday, 
and  in  pursuance  of  previous  arrangement  he  sailed  for  California  on  the  Mon- 
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day  preceding.    A  motion  for  an  order  to  striice'oat  the  answer  for  hia  non-at- 
tendance was  denied. 

§  895.  [349.]  (Am'd  1849,  1868.)  Existing  suits^  Testimony 
hy  a  party  not  responsive  to  the  inquiries^  may  "be  rebutted  hy  the 
oath  of  the  party  calling  him. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf  subject  to  the 
same  rales  of  examination  as  other  witnesses.  But  if  he  testify- 
to  any  new  matter,  not  responsive  to  tl^e  inquiries  put  to  him 
by  the  adverse  party,  or  necessary  to  explain  or  qualify  his  an- 
swers thereto,  or  discharge  when  his  answers  would  charge 
himself,  such  adverse  party 'may  offer  himself  as  a  witness  on 
his  own  behalf  in  respect  to  such  new  matter,  subject  to  the 
same  rules  of  examination  as  other  witnesses,  and  shall  be  so 
received. 

a.  Where  the  defendant  on  the  trial  of  a  cause  called  the  plaintiff  as  a  wit- 
ness and  in  reply  to  a  question  put  to  him  by  the  courts  the  plaintiff  testified  to 
new  matter,  going  beyond  the  point  to  which  he  was  exammed  by  his  adyer- 
saiy,  it  was  held,  that  the  defendant  was  entitled  to  offer  himself  as  a  witness 
for  the  purpose  of  answering  such  new  matter  (Mym^  v.  MeGarihy.  2  Sand. 
899). 

b.  In  an  action  on  a  uontract  by  which  the  defendant  agreed  to  malce  a  quan- 
tity of  scythe  snaths  for  the  plaintiff  within  a  specified  time,  the  plaintiff  called 
the  defendant  as  a  witness,  who  testified  that  he  did  not  within  the  time  speci- 
fied make  any  scythe  snaths  for  the  pialntiff.  On  cross-examination  by  his 
own  counsel  he  testified  that  the  reason  he  did  not  make  the  snaths  was  that 
he  was  under  no  obligation  to  make  any,  as  he  had  made  no  agreement  with 
the  plaintiff,  but  was  working  merel;^  as  an  experimentf-^helo,  that  the  de- 
fendant had  not  been  examined  on  his  own  behalf  to  any  new  matter  so  as  to 
entitle  the  plamtiff  to  be  examined  as  a  witness  in  his  own  behalf  (Ohamb&T' 
lain  V.  BamiUm,  18  Barb.  824). 

c  Where  the  defendant  has  by  his  answer  set  up  a  counter-claim,  and  on  the 
trial  the  plaintiff  calls  him  as  a  witness,  and  he  in  addition  to  proving  the  plain- 
tiff's demand,  proved  the  counter-claim  set  up  in  the  answer,  held,  tbat  the 
plaintiff  might  offer  himself  as  a  witness  to  contradict  the  defendant  iHwrpeU 
7.  Irwin,  3  £.  D.  Smith,  565 ;  1  Abb.  144 ;  Anon.  8  id.  102). 

§  396.  [350.]  JSmsting  suits.  Persons  for  whom  action  is 
Irought  or  defended^  may  he  examined. 

A  person  for  whose  immediate  benefit  the  action  is  pros- 
ecuted or  defended,  though  not  a  party  to  the  action,  may 
be  examined  as  a  witness,  in  the  same  manner,  and  subject 
,to  the  same  rules  of  examination  as  if  he  were  named  as  a 
party. 

Who  are  regarded  as  "  persons  for  whose  immediate  benefit  a  suit  is  prose- 
cuted or  defended  '*  f    See  note  to  section  399. 
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§  397.  (Am'd  1851, 1852.)  Beating  9uit8.  EmrninoOim  of 
cchplaintiff^  or  co-defendant. 

A  party  may  be  examined  on  behalf  of  his  co-plaintiflF  or  of 
a  co-defendant,  as. to  any  matter  in  which  he  is  not  jointly  in- 
terested or  liable,  with  such  co-plaintiff  or  co4efendant,  and  as 
to  which  a  separate  and  not  joint  verdict  or  judgment  can  be 
rendered.  And  he  may  be  compelled  to  attend  in  the  same 
manner  as  at  the  instance  of  an  adverse  party  ;  but  the  exam- 
ination thns  taken  shall  not  be  used  in  the  behalf  of  the  party 
examined.  And  whenever  in  the  case  mentioned  in  sections 
three  hundred  and  ninety  and  three  hundred  and  ninety-one, 
one  of  several  plaintiffs  or  defendants,  who  are  joint  contrac- 
tors, or  are  united  in  interest,  is  examined  by  the  adverse  party, 
the  other  of  such  plaintiffs  or  defendants  may  offer  himself  as 
a  witness  to  the  same  cause  of  action,  or  defence,  and  shall  be 
BO  received. 

a.  In  an  action  on  a  promissory  notQ,  made  by  the  defendants,  who  were 
partners,  the  defence  was  usurv^and  after  the  plaintiff  had  proved  their  case, 
.counsel  for  the  defence  offered  Wilber,  one  of  the  defendants,  as  a  witness  for 
his  co-defendant  The  plaintiffs  objected  to  Wilber's  bemg  admitted  to  testify, 
and  the  court  sustained  the  objection  (Farmer^  and  Mec/umM  Rk  y.  WiUir 
d  Sadlep^  2  Code  Rep.  83).  But  the  general  term  held  otherwise,  and  granted 
a  new  trial  (1  Code  Rep.  N.  8.,  61). 

b.  In  an  action  for  a  breach  of  contract,  alleged  by  the  plaintiffs  to  be  the 
Joint  contract  of  the  defendants  Doe  and  Roe,  one  of  the  defendants  (Doe) 
made  no  answer,  and  Judgment  for  want  of  an  answer  was  taken  against  him ; 
the  other  defendant  answered  separately,  denying  that  the  contract  declared 
on  was  the  Joint  contract  of  him  and  the  other  defendant.  On  the  trial  Doe 
was  ezammed  as  a  witness  for  the  plaintiff,  and  testified  that  the  contract  was 
made  Jointly  by  him  and  the  other  defendant,  Roe.  When  the  plaintiff  had 
closed  his  case,  the  defendant  Roe  was  offered  as  a  witness  on  his  own  behalf, 
for  the  purpose  of  contradicting  the  evidence  of  Doe,  and  testifying  that  the 
alleged  contract  was  not  the  iomt  contract  of  the  defendants.  The  admission 
of  this  evidence  was  objected  to  by  the  plaintiff;  but  tlie  objection  was  over- 
ruled, the  evidence  received,  and  the  defendant  Roe  had  a  verdict  in  his  favor 
(Comstoek  v.  Sae,  2  Code  Rep.  140 ;  8.  C.  2  8and.  705). 

c.  In  Par9(m9  v.  Pierce  (3  Code  Rep.  177),  and  Mneh  v.  Cleveland  (10  Barb.  290), 
it  was  held  that  in  actions  for  tort  commenced  under  the  code,  one  defena- 
ant  may  be  called  as  a  witness  on  behalf  Qf  his  co-defendant  And  in  Bar- 
S071S  y.  Pierce,  it  was  farther  held,  that  in  actions  commenced  before  the  code 
went  into  effect,  one  defendant  may  call  his  co-defendant  as  a  witness,  but 
he  can  testify  only  to  such  facts  as  would  entirely  acquit  the  party  calling 
liim.  He  cannot  give  testimony  to  affect  the  amount  of  damages  merely.  See 
pa9t,  753,/. 

d  In  Selkirk  v.  Waters  (1  Code  Rep.  N.  8.  85),  it  was  held  that  one  co-defend- 
ant was  a  competent  witness  for  another  in  all  Joint  and  several  actions 
whether  on  contract  or  tort,  and  in  all  actions  where  a  separate  Judgment 
could  be  rendered  in  favor  of  the  co-defendant,  provided  the  defendant  called 
as  a  witness  is  not  disqualified  by  reason  of  interest. 

e.  In  Johneon  v.  Wilecm  (in  note  1  Code  Rep.  N.  8. 40),  the  New  York  common 
pleas  held  that  one  co-defendant  could  not  be  examined  for  another  in  an  action 
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on  a  Joint  liability,  wlTetlier  on  contract  or  in  tort ;  and  tlie  same  was  held  in 
Proa  y.  HanfcTd  (1  E.  D.  Smith,  540). 

a.  In  the  superior  court,  Sandford,  Mason,  and  Campbell,  J.  &  J.,  at  general 
term  held,  that  in  an  action  on  a  ioint  and  several  bond  against  three  defend- 
ants, one  of  them  being  principal  and  the  others  sureties,  the  parties  defend- 
ant might  be  examined  as  witnesses  for  each  other  (Mayor  4bc,  &tN,  T,  y.  Price 
1  Code  Rep.  N.  S.  85 ;  4  Sand.  616). 

h.  In  an  action  for  damages  arising  from  a  &lse  warranty,  one  of  several 
defendants  may  be  called  as  a  witness  by  and  on  behalf  of  his  co-defendants 
{Holman  y.  D<yrd,  1  Code  Rep.  N,  S.  831 ;  12  Barb.  886). 

c.  In  an  action  agamst  two  defendants  as  maimers  of  a  joint  and  several 
promissory  note,  one  defendant  cannot  examine  the  other  as  a  witness  to  estab- 
lish the  defence  of  usury  (Ely  y.  MiUer,  1  Abb.  241).  SembHey  that  if  the  action' 
had  been  on  a  several  and  not  joint  note,  one  defendant  might  have  ej^amlned 
the  other  as  a  witness  to  establish  the  defence  of  usury,  or  any  other  defence. 

(i&.) 

d.  In  an  action  for  assault  and  battery,  and  in  all  other  actions  of  tort,  & 
verdict  and  judgment  ma^  be  rendered  in  favor  of  one  and  against  another 
defendant ;  that  is  a  verdict  or  Judgment  separate  and  not  Joint  may  be  ren- 
dered in  such  actions ;  one  defendant  may  be  examined  for  his  co-defendant 
as  to  any  matter  as  to  which  a  separate  and  not  joint  verdict  or  Judgment  may' 
be  rendered,  and  as  to  any  matter  in  which  he  is  not  jointly  interested  or  lia- 
ble  with  such  co-defendant  In  all  actions  a  defendant  is  a  competent  witness 
for  his  co-defendant.  His  admissibility  as  a  witness  cannot  be  questioned', 
but  he  is  restricted  as  to  the  subject-matter  of  his  examination.  If  any  ques- 
tion is  aslted  tending  to  establish  a  defence  of  which  the  co-defendant  cannot 
separately  avail  himself,  the  plaintiff  is  at  liberty  to  object,  and  the  court 
must  exclude  it  Where  a  witness  is  called  to  the  stand'  who  is  competent  to 
be  sworn  and  to  testify  to  some  matters,  but  who  may  not  spealc  to  other 
matters,  it  is  not  proper  to  object  to  his  competency  generally  and  exclude 
him  (Beale  v.  Fineh,  9  How.  890 ;  1  Eem.  128 ;  and  to  &e  like  effect  is  Mun- 
9on  v.  HegemaUy  in  court  of  appeals,  see  9  How.  888,  overruling  Munaon  v. 
Hegeman,  5  td  228 ;  10  Barb.  112;  and  see  Em  y.  Dd  Vechio,  4  Duer,  68  ; 
Monif<ni.  v.  HugheSy  8  E.  D.  Smith,  591). 

e.  The  question  has  arisen  whether  a  defendant  when  called  to  testify  for 
his  CO  defendant  can  be  examined  to  mitigate  the  amount  of  damages  as  against 
the  defendant  for  whom  he  testifies.  ♦  *  *  He  is  jointly  interested,  be- 
cause the  damages  are  indivisible.  There  can  be  but  one  verdict,  and  for  one 
amount,  against  idl  tiiose  found  guilty.  ♦  *  ♦  ♦  if,  however,  the  case- 
made  out  against  the  defendant  who  is  called  as  a  witness  be  a  doubtful  one, 
I  see  no  objection  to  receiving  his  testimony  to  mitigate  damages  for  his  co- 
defendants,  under  proper  instructions  to  the  jury  to  consider  it  if  they  acquit 
the  witness,  and  to  reject  it  if  they  find  him  guilty  (Parker,  J.,  Beale  v.  Fincfi^ 
supra.)  See  ante,  752, 6. 

/.  Now,  there  can  be  no  possible  case  [in  tort]  in  which  a  party  may  not 
oner  his  co-plaintiff  or  co-defendant  as  a  witness,  and  have  him  received.  For 
there  is  no  case  in  which  a  separate  Judgment  may  not  be  rendered  for  one 
plaintiff  or  defendant  and  against  another.  The  party  therefore,  is  m  all 
cases,  when  offered,  to  be  admitted  as  a  witness.  Having  been  admitted  and 
sworn  his  examination  is  to  be  restricted  to  "  matters  m  which  he  is  not 
Jointly  interested  or  liable  with  the  co-plaintiff  or  co-defendant ''  who  has 
call^him.  The  practice  su^eFted  in  the  leading  opinion  of  Beale  y.  Finch 
(supra),  of  receivmg  the  testimony  of  parties  de  bene  esse  in  **  doubtful  cases,*^ 
ana  then  instructing  the  Jury  that  if  they  ac()uit  the  witness,  and  thus  find 
him  competent,  they  should  consider  the  testimony,  and  if  they  convict  him 
then  reject  the  testimony,  can  never  be  tolerated  (Harris,  J.,  Lrfever  v.  Brig- 
ham,  10  How.  885).  In  an  action  on  contract,  a  defendant  offered  as  a  witness 
for  his  co-defendant  may  be  rejected  without  being  sworn,  if  he  is  only  to  be 
examined  as  to  a  matter  in  which  he  is  Jointly  interested  with  the  party  call- 
mg  him  (CUy  Bk  cf  (MumJbus  v.  Bruce^  17  N.  Y.  507).    So  held  where  the 
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« 
defendant  was  offered  to  prove  that  the  signature  of  his  oonlefendant  to  their 
Joint  and  seyeral  promissory  note  given  for  a  Joint  subscription  to  the  stock  of 
a  corpoiation  was  obtained  by  fraud,  (id)  And  in  an  action  for  the  recov- 
ery of  personal  property,  the  court  said,  "  It  would  be  an  idle  ceremonj  to 
swear  defendants  as  witnesses  when  it  appeare  fhim  the  pleadings  that  neither 
of  them  can  be  allowed  to  testify  to  any  matter  in  issue  (Ward  v.  Woodbum^ 
27  Barb.  846).  Thus,  where  in  an  action  against  three  defendants  for  the  re- 
covery of  personal  property,  it  appeared  there  was  no  issue  involving  any- 
thing personal  to  either,  but  the  only  defence  was  a  ioint  defence,  held  that 
neither  defendant  could  be  allowed  to  testify  for  the  defence,  and  it  was  use- 
less to  have  either  defendant  sworn.    (IcL) 

a.  Where  in  an  action  of  foreclosure  the  mortgagor  and  his  grantee  are 
made  defendants— the  latter  only  answering ;  the  morgaror  is  not  a  com- 
petent witness  for  the  srantee  to  prove  usury  {Warden  v.  SueUy  18  How.  256). 

b.  Where  in  an  action  of  trespass  against  two  for  cutting  timber,  the  de- 
fendant alleged  that  one  of  them  purchased  the  timber  of  the  plaintiff,  and 
emplovcd  the  other  to  aid  in  cnttinjr  and  carrying  it  a^tiy,  held  that  neither 
defendant  was  a  competent  witness  for  the  other  to  prove  the  purchase  of  the 
timber  {Dean  v.  ThomUm,  8  Keman,  266). 

e.  Where  a  defendant  has  no  separate  defence  in  an  action  on  a  Joint  con- 
tract, a  co-defendant  is  incompetent  as  a  witness  {King  v.  Lowry^  20  Barb. 
4S88). 

d.  In  an  action  against  two  or  more  to  recover  damages  for  wrongfullv 
detaining  personal  propertv,  each  defendant  is  a  competent  witness  for  hu 
co-defendant  {Gardner  v.  tinley^  19  Barb.  817). 

e.  Where  two  Jomt  makel^  of  a  note  and  two  Joint  indorsers  of  a  note,  are 
sued  in  one  action,  the  makers  are  competent  witnesses  for  the  indorsers  and 
the  indorsers  for  the  makers :  but  one  maker  is  not  competent  to  testify  for 
the  other,  nor  one  indorser  for  the  other  {Finn  v.  Otuitin^  2  Abb.  191 ;  8  E.  B. 
Smith,  882). 

/.  In  a  partition  suit  each  defendant  has  a  distinct  interest,  and  has  a  right 
to  examine  anv  other  defendant  as  a  witness  in  respect  of  such  interest ;  and 
that,  too,  whether  the  partv  called  to  testify  be  or  be  not  a  married  woman,  or 
the  husband  of  a  married  woman  {Bogert  v.  M'Lean^  Supreme  Court,  First 
District,  General  Term,  February,  1857).    See  anie^  p.  744,/. 

f.  Where  on  the  trial  of  an  action  against  two  persons  for  a  Joint  assault,  no 
evidence  appears  against  one  of  them,  he  is  entitled  to  be  discharged,  and 
may  be  a  witness  for  his  co-defendant  {Lobar  v.  KopUn^  4  Corns.  547). 

h.  Defendants  mav  be  *'  united  in  interest "  in  respect  to  a  matter  involved 
in  the  iflsues,  though  not  sued  as  partners  or  Joint  contractors  {Buchanan  v. 
M&rreU,  1  Bosw.  602). 

t.  In  an  action  against  two  defendants  on  a  Joint  and  several  promissoiy 
note,  neither  defendant  can  be  examined  as  a  witness  in  behalf  of  the  other 
to  prove  payment  {NeweSL  v.  Salmon^  22  Barb.  647). 

j.  In  an  action  by  A  and  some  of  his  creditors,  against  B,  to  whom  A 
had  previously  assigned  his  property  for  the  benefit  of  his  creditOTS,  chaig- 
ing  B  with  finiud  and  gross  n^ligence  in  the  sale  of  the  assigned  prop- 
erty, and  asking  that  he  might  be  decreed  to  aooount  for  the  true  value, 
A  cannot  be  examined  as  a  witness  on  behalf  of  his  co-plaintifi&  {Brahnu 
V.  Joyce^  5  Duer,  16). 

k.  When  a  party  is  examined  as  a  witness  on  his  own  behalf,  and  the  oppo- 
site party  objects  generally  that  the  plaintiff  cannot  be  a  witness,  the  objec- 
tion will  not  avail  if  any  part  of  the  testimony  is  competent  {Biekardeon  ▼. 
WUkine,  19  Barb.  510 ;  Anan.  8  Abb.  102.    See  notes  to  sections  890, 899> 

£!xamnaiiM  qfan  Utfant  ethdtfendani^  see  in  note  to  %  891. 
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Chapter  VIL 

Moaminaiton  qf  WUnessesJ^ 

SBonoK  898.    Interest  not  to  ezdade  a  witness. 

889.    Parties  to  actions  and  special  proceedings  may  be  witn* 
on  their  own  behalf,  except  in  certain  ci 


§  898.  [351.]  Existing  suits.    Interested  Witness. 
Ho  person  offered  as  a  witness  shall  be  excluded  by  reason 
of  his  interest  in  the  event  of  the  action. 


*  a.  Confbasions  to  clergy.— No  minister  of  the  gospel,  or  priest,  of  any  de- 
nomination whatsoever,  shall  be  allowed  to  disclose  any  confessions  made  to 
him,  in  his  professional  character,  in  the  course  of  discipline  ei^oined  by  the 
rales  or  practice  of  such  denomination  (3  R  S.  608^  %  91). 

b.  Knowledge  acquired  by  phyalcians.— No  person  duly  authorized  to  prac- 
tice physic  or  surgery,  shall  be  allowed  to  disclose  any  information  which  he 
may  have  acquired  m  attending  any  patient,  in  a  professional  character,  and 
which  information  was  necessary  to  enable  him  to  prescribe  for  such  patient 
as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon  (Id.  %  9d ;  Hartford  y. 
Eanford,  8  Edw.  Gh.  R  4(i8 ;  KendaU  y.  Gray,  2  Hilton,  800).  But  a  phy- 
sician consulted  as  to  the  means  of  doin^  an  unlawflil  act  such  as  procuring 
an  abortion,  is  not  excused  from  answering  (21  Wend  79).  The  statute  does 
not  prevent  the  physician  of  a  deceased  person  giving  evidence  in  a  testa- 
mentary cause,  concerning  the  probate  of  thb  will  of  such  decedent.  The 
statute  does  not  establish  a  general  and  absolute  prohibition  of  such  testi- 
mony in  all  cases,  but  secures  a  personal  privilege  to  ^e  party,  or  his  repre- 
sentatives, which  may  be  waived ;  and  if  such  privilege  be  waived,  the  wit- 
ness cannot  object  to  testify  {In  the  matter  of  Harrison^  deceased,  1  Bradford's 
Surrogate  Rep.  221). 

6.  Attorney. — An  attorney  cannot  be  a  witness  as  to  confidential  communi- 
cations between  himself  and  his  client  (see  Boehester  City  Bank  v.  Suydam,  6 
How.  254 ;  WaUams  v,  PUeh,  18  N.  Y.  546 ;  Brandt  v.  Klein,  17  Johns.  835 ; 
March  v.  Ludlam,  8  Sandf.  Ch.  86),  and  the  disability  applies  to  the  attorney's 
clerk  (SUdey  v.  Waffle,  16  N.  Y.  180).  An  attorney  may  testify  on  behalf  of 
his  client  {LaOe  v.  MeKeon,  1  Sandf  607 ;  Bodinson  v.  Daudky,  8  Barb.  21). 
An  attorney  havinff  papers  of  his  clients  in  his  possession  in  court  is  not  priv- 
ileged from  producing  them,  at  least  for  identification  {The  Boople  v.  Sheriff  of 
Nmo  Ttn-k,  7  Abb.  96). 

d  Corporation.— The  provisions  of  law  allowing  parties  to  be  witnesses  in 
their  own  behalf,  apply  to  actions  wherein  a  municipal  corporation  Is  a  party 
(MoUy,  Mayin'cfK  7,  2  Hilton, 858;  WaSaeey,  Mayor  o/N.  F.  id.  440;  18 
How.  169  ;  Johneon  v.  McBUo^,  81  Barb.  267 ;  Woodti  v.  De  Figaniere,  16  Abb.  1 ;) 
and  in  an  action  against  such  a  corporation  the  plahitiff  may  be  examined  in 
uis  own  behalf  {Id)  The  defendant  being  a  corporation  does  not  prevent 
the  plaintiff  being  examined  as  a  witness  in  his  behalf  (FiekU  v.  N.  Y.  Cent, 
B.RCo.2»  Barb.  176;  Wright  y.  if.  F.  Cent  B.KCo,2S Barb.  80;  I/^arge 
y.  Exchange  Ins.  Co,  8  Boew.  157;  22  N.  Y.  852;  W'aUaee  v.  Mayor  of  N,  T. 
18  How.  169 ;  2  Hilton,  440). 

«.  WTio  la  an  aaaignor  of  a  thing  in  aotioiL— The  payee  or  indormr  of  a  nego- 
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*  §  899.  [832.]  (Am'd  1851,  1857,  1858,  1859,  1860,  1862, 
1863.)  EaoUiing  9uit8.  Muimination  of  parties  to  the  actiouj 
or  special  proceeding. 

A  party  to  an  action  or  special  proceeding,  including  pro- 


tiable  promissoiy  note  who  transfers  it  In  any  way  to  another  is  not  an  assign- 
or of  a  chose  in  action  (Caikim  y.  Packer,  21  Barb.  275 ;  Wat$on  y.  BaH^,  2 
Duer,  509 ;  Hieks  y.  Worth,  10  How.  555 ;  4  E.  D.  Smith,  78 ;  TuUon  y.  Bapd- 
yee,  8  Abb.  93 ;  Anderson  y.  Bunted,  6  Daer,  685 ;  Oardner  y.  Gordon,  8  Bo9W. 
869;  iVtery.JR>««',18N.y.52;  «>>Ura,  see  89cfey  y. flW^, 2  Hill,  496 ;  Cham- 
beriain  y.  Gorham,  20  Johns.  144 ;  dark  y.  AUcinmn,  2  £.  D.  Smith,  112 ;  Hec^ 
V.  Seftly,  9  Barb.  214 ;  Clement  y.  Adanu,  12  How.  168 ;  Bump  y.  Van  Orsdale, 

11  Barb.  684;  BifUer  r.  BtuhneO,  10  Uow,  9^ ;  CbOifM y.  Zno^,  18  Barb.  682 ; 
Joffoe  y.  AO&n,  18  Barb.  580). 

a.  The  yendcr  of  personal  property  in  the  possession  of  another  is  not  an 
assiffuor  of  a  chose  in  action  (McGinn  y.  Worden,  8  K  D.  Smith,  855 ;  CroAy 
y.  SichoU,  8  Boew.  451). 

h.  The  grantor  of  premises  upon  which  rent  is  accming,  but  is  not  due  at 
the  time  of  the  grant,  is  not  in  respect  of  such  rent  an  asSgnor  of  a  chose  in 
action  (VanWeelden  y.  PauUan,  14  Barb.  654). 

e.  An  assignor  of  a  thing  in  action  to  come  within  this  section  must  be  one 
who  makes  such  an  assignment  as  without  which  the  action  would  necessarily 
haye  been  brought  in  his  name  (Hale  y.  Boardman,  27  Barb.  82 ;  Hudton  B.  B. 
Co.  y.  Loumberry,  25  id.  597). 

d  The  section  applies  not  only  to  the  case  of  a  yoluntary  assignor,  but  also 
to  the  case  of  an  aasiniment  made  in  pursuance  of  law  or  by  direction  of  a 
court  or  officer  (Gardner  y.  Clark,  17  Barb.  588). 

e.  Rapraaentathro  of  a  daoaaaad  paraoiL— Where  promissory  notes  payable 
to  a  foreign  executor  as  such,  are  indorsed  by  him  as  executor,  to  himself  in 
his  individual  capacity,  and  he  sues  thereon  in  his  own  name,  he  is  not  to  be 
deemed  the  representatiye  of  a  deceased  person  so  as  to  exdude  the  defend- 
ant from  testimng  on  his  own  behalf  (Buckingham  y.  AndrewSj  84  Barb.  484 ; 

12  Abb.  822). 

/.  A  party  sued  by  an  administrator  may  testifV  to  a  conyersation  heard  by 
him  between  the  decedent  and  a  third  person  {Simm>on»  y.  8i»donhf  26  N.  "k 
264). 

g.  In  an  action  by  a  legatee  of  a  bond  against  the  obligor,  the  defendant 
may  be  examined  on  his  owii  behalf  to  prove  payments  in  the  life-time  of  the 
plaintiff's  testator  (WHdey  y.  Whitney,  25  How.  75 ;  and  see  Schenek  y.  War- 
ner, 87  Barb.  258). 

h.  A  ffuardian  in  socage,  an  heir  or  a  doweress,  is  not  a  representatiye  of 
the  dec^ent  within  the  meaning  of  this  section  (McCnw  y.  MeCray,  12  Abb. 

1  Qen.  T.  6  Dist ;  see  contra  Lee  y.  BiU,  16  Abb.  9,  Gen.  T.  1  Dist). 

f.  The  bailee  for  hire  of  a  chattel,  when  sued  for  its  detention  by  a  third 
party,  may  li^  a  witness  in  his  own  behalf,  although  the  bailor  be  dead  (Penny 
y.  Black,  6  Bosw.  50). 

J.  MatropoUtan  polica.— A  subpoena  jfh>m  a  civil  court  cannot  be  served  on 
any  person  holdine  office  under  the  Metropolitan  Police  act,  while  such  per- 
son is  actually  on  duty  (Laws  1860,  p.  446,  §  84). 

k,  B^i>t«iimHnti  of  witnesaes  and  parties  on  oommiasion. — The  examina- 
tion of  witnesses  and  parties  out  of  the  State,  on  commission,  is  provided  for, 

2  R.  S.  898  to  897,  and  Code,  g  890.    The  material  parts  of  the  statute,  and 
the  decisions  thereon,  are  ^ven  below.    The  articles  of  the  revised  statutes 
relative  to  taking  testimony  out  of  the  State,  only  applied  to  actions  at  com- 
mon law ;  the  court  of  chancery  had  the  power,  mclependently  of  any  statute ' 
(Brown  y.  Soulhworth,  9  Paige,  851). 

*  Amended — See  Appendix, 
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ceedings  in  earrogates'  coartd  and  proceedings  for  the  eam- 
mary  recoverj'of  the  possession  of  land,  may  be  examined  as 


a.  CommififlioD,  In  what  oases — On  an  iMue.— When  an  issue  of  fact  has 
been  Joined  hi  any  action  in  a  court  of  record,  and  it  appears,  on  the  applica- 
tion of  either  party,  that  any  witness  (or  party,  Brockway  v.  Stanton^  2  sand. 
640;  1  Code  Rep.  128;  FaiAanks  v.  Tregmt,  16  How.  187;  17  How.  258; 
BtgUno  y.  MaOanf,  17  How.  427;  Block  y.  Maas,  8  Abb.  835  ;  Stuke  y.  Andre, 
9  Abb.  420 ;  McCaHy  y.  Edwards,  24  How.  286) ;  not  residing  within  the  State, 
is  material  in  the  prosecution  or  defence  of  such  action,  the  court  may,  upon 
such  terms  as  it  shall  thhik  proper,  award  a  commission  to  one  or  more  com- 
petent persons,  authorizing  them,  or  any  one  of  them,  to  examine  such  wit- 
ness [or  party]  on  oath,  upon  the  interrogatories  annexed  to  such  commission, 
to  take  and  certify  the  depositions  of  such  w^itness,  and  to  return  the  same 
according  to  the  directions  giyen  with  such  commission. 

b.  On  aaseesment  of  damages,  on  Judgment  for  want  of  an  answer. — ^A 
commission  may  issue  after  a  default  for  want  of  an  answer,  and  ex  parte,  if 
the  defendant  lias  nol^seryed  notice  of  appearance  in  the  action  (Laws  1862 
ch.  876,  p.  628). 

e,  Supplementaxy  proceedings,  Ac. — A  commission  would  not,  prior  to  th^ 
amendment  of  1860.  be  allowed  in  proceedings  before  referees  under  a  special 
statute  (18  Wend  464)  f  nor  in  supplementary  proceedings  (14  How.  62 ;  Mar- 
nsK  y.  JJaj^,  15  Abb.  480 ;  B.  C.  24  How.  48).  • 

d.  Resident  'witness — A  commission  niay  issue  to  a  non-resident  witness, 
though  his  domicile  be  within  the  State  (1  Wend.  65). 

e.  In  the  discretion  of  the  court — It  is  in  the  discretion  of  the  court  to 

runt  or  refuse  the  commission  (4  Sand.  676 ;  8  Johns.  Gas.  187 ;  2  Sand.  688 ; 
Code  Rep.  20i) ;  and  if  the  opposite  party  shows  any  reasonable  ground  for 
denying  the  motion,  the  court  will  order  the  party  applying  for  the  commis- 
sion to  disclose  by  affldayit  what  he  expects  to  proye  (8  Code  Rep.  284),  and 
may  then,  in  its  discretion,  grant  the  rule  either  absolutely  or  condition- 
ally, unless  the  adyerse  party  will  admit  the  facts  sought  to  be  proyed  (7  Cow. 
869) ;  and  he  must  admit  the  fiicUj  not  that  the  witness  will  testify  to  such 
faucta  (Bank  of  Commerce  y.  Michei,  1  Sand.  687). 

/.  In  Clayton  y.  Tarrington  (16  Abb.  278,  note)  the  court  ordered  a  commis- 
sion on  condition  that  the  applicant  would  consent  that  the  witnesses  be  exam- 
ined and  cross-examined  orally.  In  Dedum  y.  Faekwood  (16  Abb.  272,  note\ 
Hoffman  J.,  refused  to  erant  a  commission  with  a  direction  to  take  the  testi- 
mony orally  (see  8  BraoC  Surr.  Rep.  249). 

g.  On  a  motion. — When  there  shall  be  a  motion  or  other  proceeding  in  the 
supreme  court,  m  which  it  shall  be  necessary  for  either  party  to  haye  the  de- 
position of  any  witness  who  shall  haye  refused  ypluntarily  to  make  his  depo- 
sition, the  court  may  direct  a  commision  to  be  issued  to  one  or  more  persons, 
inhabitants  of  the  county  in  which  such  witness  resides,  to  take  his  testimony. 
Such  witness  may  be  subpoenaed  to  attend  and  testi^  before  such  commfs- 
sioners,  in  the  same  manner  as  before  referees,  and  with  the  like  effect ;  and 
obedience  to  such  subpoena  shall  be  enforced  in  the  same  manner  (2  R  S. 
554,  §§  24, 25 ;  and  see  1 401,  poit ;  and  ante,  746,  e).  Prior  to  the  amendment 
to  §  401  of  the  code  giving  power  so -to  do,  a  party  to  the  action  could  not  be 
required  by  the  adverse  party  to  make  an  affidavit  or  deposition  to  be  used  on 
a  motion  (Mmer  y.  AdatM,  22  How.  875). 

K  After  a  person  has  made  a  voluntary  affidavit,  semble,  no  order  should  be 
made  for  his  oral  examination  (Ryer$  v.  Hedges,  1  Hill,  646). 

i.  The  amendment  allowing  the  examination  of  a  witness  on  a  motion,  does 
not  repeal  the  law  of  1840.  A  witness  ordered  to  attend  and  be  examined 
may  be  punished  as  for  a  contempt  if  he  refuse  to  answer  proper  questions 
\^Clark  V.  Brooks,  26  How.  254). 
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a  witaei98  on  hid  own  behalf,  or  ia  behalf  of  any  other  party 
in  the  same  manner,  and  subject  to  the  same  rules  of  examina- 
tion, OS  any  other  witnesses. 


a.  Co-defendant. — One  of  three  defendants  sued  Jointly  in  an  action  on  con- 
tract, may  (at  least  for  some  pnrpoees)  be  a  competent  witness  for  his  co-de- 
fendants ;  and,  therefore,  where  of  three  defendants  in  action  on  contract, 
only  two  defendants  appeared  and  answered,  held,  that  those  two  were  en- 
titled to  a  commission  to  examine  the  third  defendant  as  witness  (ShufeU  r. 
Bnoers,  10  How.  286). 

b.  One  of  the  aeTeral  defendants  moved  for  a  commission  to  examine  his  co* 
defendant  out  of  the  State  as  a  witness.  The  affidavit  in  support  of  the  mo- 
tion was  in  the  usual  form  to  obtain  a  commission  to  examine  a  foreign  wit* 
ness.  It  did  not  disclose  the  nature  of  the  action,  nor  any  &cts  to  show 
whether  or  not  the  case  was  one  in  which  the  moving  defendant  could  exam- 
ine his  co-defendant  as  a  witness  on  the  trial.  The  court  denied  the  mo- 
tion (MenifiM  v.  Cooiey,  4  How.  272;  and  see  7  Al^  411;  8  iii.  66;  14 
How.  77). 

e.  AdTSKse  partiao. — On  motion  by  the  defendant  to  examine  the  plaintiff 
as  a  witness,  the  latter  residing  in  the  Stale  of  Pennsylvania,  and  more  than 
one  hundred  miles  from  the  city  of  New  York,  the  superior  court  sald» 
**  There  is  no  doubt  that  the  commission  ought  to  issue  in  this  case,"  and 
granted  the  motion  (Brockway  v.  Stantan,  1  Coae  Rep.  128  ;  8  ui.  206). 

h,  Wlio  may  issae  oommlMrion  Commissions  to  take  testimony  out  of 
the  State  may  be  granted  either  by  the  court  or,  if  the  action  be  in  the  su- 
preme court,  by  a  Judge  at  chamllers  or  county  judge  of  the  county  in  which 
the  action  is  tnable  (2  R  S.  894;  g  12). 

«.  A  commission  may  also  issue  out  of  the  marine  court  ^ws  of  1852,  pu 
648,  g  8),  and  the  district  courts  of  the  city  of  New  York  (Laws  of  1857,  cL 
844,  g  SO). 

/.  Motion  for  oommlsrion,  whan  and  how  madeL — ^The  motion  for  a 
commission  must  be  made  in  the  district  in  which  the  action  is  triable,  or  in 
the  county  adjoining  that  in  which  it  is  triable  {Siurgem  v.  Weed^  18  How. 
180 ;  Nmoeombe  v.  Bied,  14  id  100 ;  Erwin  v.  Voorhie$,  26  Barb.  127). 

g.  An  order  for  a  commission  taken  by  default,  is  not  a  nullity  because  the 
motion  papers  do  not  disclose  the  name  of  the  county  in  which  the  action  is 
to  be  tried.  If  necessarv  to  show  the  place  of  trial  it  can  only  be  to  show 
that  the  motion  is  made  in  the  proper  county  {Elaekman  v.  Van  Inwagen^ 
1  Code  Rep.  N.  a  80;  &  G.  6  How.  867). 

K  The  application  is  founded  on  an  affidavit,  stating  that  the  cause  is  at 
Issue,  and  the  names  of  the  witnesses,  except  where  their  names  are  unknown 
(2  Hall,  502) ;  that  he  has  flilly  and  fairlv  stated  the  case  to  counsel  (19  Wend. 
08) ;  and  that  the  witnesses  are  material,  as  the  party  is  advised  by  said  coun- 
sel after  such  statement  and  verily  believes,  and  are  without  the  State  (2 
Johns.  Gas.  68, 285 ;  1  Wend.  65 ;  7  Barb.  681).  And  if  the  defendant  makes 
the  application,  and  asks  for  a  stay  of  procedings  until  a  return  of  the  com- 
mission, but  not  otherwise  (9  Wend  444),  he  must  swear  to  merits  (1  Wend. 
27 ;  4  Hill,  534 ;  2  Johns.  Gas.  285). 

j.  The  affidavit  may  be  made  by  the  attorney  (7  Wen^.  518) ;  or  any  third 
person  cognizant  of  the  &cts  (1  CJow.  210) ;  and  when  made  by  the  attorney 
It  need  not  state  the  advice  of  counsel  as  to  the  materiality  of  the  witnesses 
7  Wend.  518).  The  agent  in  fact  of  the  plaintiff,  acting  under  a  letter  of  at- 
torney, may  make  the  affidavit  without  showinfi^  any  excuse  why  it  is  not 
made  by  the  party  (1  Gow.  210;  2  Johns.  Gas.  69 ;  Jahnaon  v.  Lynch,  15  How. 
800).  The^fiact  that  the  part^  applying  for  a  commission  is  not  a  reddent  of 
the  city  of  New  York,  and  is  absent  therefrom,  is  a  sufficient  excuse  for  the 
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Provided,  however,  that  the  assignor  of  a  thing  in  action 
shall  not  be  examined  in  behalf  of  said  party,  nor  shall  a  party 


making  the  affidavit  in  support  of  the  application  by  the  attorney  instead  of 
the  puty  (Eaton  v.  Ifbrth,  7  Barb.  681 ;  tkOiays  v.  Tenee,  9  Abb.  289,  note). 
Where  no  laches  are  impntable  to  a  party  applying  for  a  commision,  and 
there  is  nothing  to  cast  suspicion  upon  the  application,  he  is  not  bound  to 
state  what  he  expects  to  prove  by  the  witness  whose  testimony  he  seeks  to 
procure.    (Id.) 

The  notice  of  motion  should  contain  the  names  of  the  proposed  commis- 
sioners. 

a.  The  court  will  not  entertain  the  motion  after  application  therefor  has 
been  made  to  a  judge  and  has  been  denied  (AMen  v.  Gvm^  13  Wend.  203). 

h.  If  the  motion  is  made  by  the  plaintiff,  it  should  be  made  as  soon  after 
issue  Joined  as  practicable  (7  Wend.  618) ;  and  when  by  the  defendant,  it 
should  be  made  before  notice  of  trial ;  otherwise  he  must  pav  costs  to  that 
time  (1  Johns.  Cas.  391),  unless  it  appear  that  he  has  used  due  diligence  (1 
Wend.  288 ;  8  Code  Rep.  150 ;  Brokaw  v.  BridgmaUy  6  How.  114). 

«L  If  the  bona  fides  of  the  application  is  doubtAil,  the  commission  will  not 
be  ordered  on  the  common  affidavit  (3  Johns.  Cas.  137 ;  7  Wend.  614). 

d.  Stay  of  prooeedingB. — The  defendant  mav  obtain  a  stay  of  proceedings, 
to  enable  him  to  move  for  a  commission,  and  he  has  twenty  days  after  the 
cause  is  at  issue  to  move  for  a  commission  with  a  stay  (1  Sand.  717 ;  1  Code 
Bep.  96).  By  rule  96  of  the  Common  Pleas  rules  of  1840,  an  application  for 
a  commission  is  required  to  be  made  within  ten  days  after  issue  is  joined  or 
a  stay  will  not  be  granted. 

0,  A  commission  with  a  stay  will  not  be  refused  upon  affidavit  that  the  wit- 
nesses named  are  incompetent,  but  the  court  will  leave  the  question  as  to  their 
competency  to  be  determined  at  the  trial  (11  Johns.  200). 

f.  The  court  will  usually  stay  the  proceedings  until  the  return  of  the  com- 
mission. The  f^ntinff  a  stav  is  in  the  discretion  of  the  court  or  judge  to 
whom  the  apphcation  is  made,  and  the  court  will  not  review  the  exercise  of 
such  discretion ;  but  perhaps  the  court  would  review  an  order  refusing  to  stay 
proceedings  until  the  return  of  a  commission  (Tkatch&r  v.  Bennett^  MS.) 

g.  The  order  for  a  commisision  is  not,  per  m,  a  stay  of  proceedings  (7  Wend. 
520). 

A.  If  a  stay  of  proccedines  has  been  granted  with  the  commission,  the  party 
obtaining  it  must  use  all  mligence  to  have  it  returned  within  a  reasonable 
time. 

»'.  If  issued  by  the  plaintiff,  the  defendant,  after  the  expiration  of  a 
reasonable  time,  may  move  the  court  for  judgment,  as  in  case  of  non-suit, 
and  compel  the  plaintiff  to  stipulate  (1  Caines  R.  517 ;  28  Wend.  88 ;  2  Caines 
R47). 

j,  Wliere  the  commission  has  been  issued  by  the  defendant,  or  where  both 
parties  have  joined  in  it  (2  Johns.  Cas.  70 ;  1  Caines  R.  115, 508),  the  plaintiff, 
after  the  lapse  of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial 
notwithstanding  the  commission  (28  Wend.  88 ;  2  Sand.  690 ;  8  Code  Rep.  202). 
It  may  be  resisted  by  the  defendant  on  the  ground,  that  the  delay  of  retumi'^g 
the  commission  has  been  occasioned  by  the  plaintiff  (2  Johns.  196  ;  2  Caines 
R47). 

h  If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  defendant 
may  apply  at  the  circuit  to  put  off  the  trial  (1  (James  R.  508,  note ;  2  »&.  46 ; 
2  Sand.  690 ;  8  Code  Rep.  202 ;  18  Wend.  657).  If,  without  leave  of  the 
court,  the  plaintiff  go  to  trial,  and  the  defendant  appear  and  examine  witp 
nesses,  it  is  a  waiver  of  the  commission  (1  Caines  R  78). 

I  Where  sufficient  time  has  elapsed  prima  fade  to  have  the  return  ot  a 
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to  an  actioQ  be  examined  in  his  own  behalf  in  respect  to  an  j 
transaction  or  cornmanication  bad  perdonallj  by  said  assignor, 

commission  issaed  with  a  stay  of  proceedings,  the  stay  will  be  Tacated  on 
motion  of  the  adverse  party ;  and  on  the  cause  being  called  for  trial,  the  party 
taking  the  commission  most  establish  the  grounds  for  a  further  stav  if  there 
be  any,  for  the  return  of  the  commission  C^au  y.  Fiddeny  2  Sand.  690). 

a..  Commiulonen. — The  adverse  party  may  object  to  the  commissioners 
named  in  the  moving  papers  (3  Johns.  25t ;  3  Wend.  02). 

b.  The  commission  to  examine  a  witness  in  a  foreign  state  or  county  may 
be  directed  to  a  resident  of  this  State  (8  Caines'  R  105). 

e.  Interrogatories  and  directions  for  return  of  oommiasion. — ^Interrog- 
atories are  to  be  annexed  to  the  commission ;  they  must  be  signed  by  counsd, 
and  settled  before  a  justice  of  the  court  (2  R  S.  394,  g  14).  A  county  iud^ 
has  no  power  to  settle  interrogatories  in  an  action  in  the  supreme  court  (Brwui 
v.  Voarheg,  26  Barb.  127). 

d.  To  procure  the  settlement,  serve  a  copy  of  the  interrogatories,  and  a  no- 
tice (of  four  days)  of  the  time  and  place  at  which  they  will  be  presented  for 
settlement,  on  the  opposite  attorney.  The  opposite  party  may  propose  cross- 
interrogatories,  a  copy  of  which  must  be  served  two  days  before  the  time  of 
settlement  of  the  interrogatories  (See  1  Edw.  Ch.  R  C49). 

0.  Where  parties  Join  in  a  commission  they  should  deliver  their  interroga- 
tories simultaneously  (Brush  v.  Vdnderlmrghy  1  Edw.  Gh.  R  649). 

/'.  At  the  time  of  settlement  either  party  may  except  to  the  interrogatories 
the  other,  and  the  judge  will  decide  on  the  exception.  If  an  interrogatozy 
is  allowed  to  pass  without  exception,  the  answer  to  such  interro^tory  cannot 
be  objected  to  at  the  trial,  as  uicompetent  evidence,  provided  it  be  fidrlv 
wlthin  the  scope  of  the  interrogatory  (6  Cow.  404 ;  2  Wend.  65,  71,  contra^ 
Further  questions  may  also  be  proposed,  and  if  allowed,  hiserted  among  the 
interrogatories. 

g.  The  settlement  of  interrogatories  is  equivalent  to  passing  upon  questions 
propounded  to  a  witness  when  called  to  testify  at  the  trial  (JiMcdonald  v.  Oar- 
rison,  2  Hilton,  510). 

h.  In  settling  the  interrogatories  the  judge  will,  if  required,  disallow  such 
as  there  is  reasonable  ground  to  suppose  oo  not  relate  to  the  issues  to  be  tried 
(Maedonald  v.  Garrieany  2  Hilton,  510 ;  9  Abb.  178 ;  BtaudeU  v.  Raymond,  9 
llbb.  178,  wfU), 

t.  The  interrogatories  being  settled  and  engrossed,  the  judge  endorses  his 
allowance,  and  directs  the  manner  in  which  the  commission,  with  the  inter- 
rogatories annexed,  shall  be  returned  (2  R  S.  894,  §§  14, 15). 

j.  In  the  supreme  court,  the  direction  usually  is,  that  it  be  returned  by 
mail,  addressed  to  the  clerk  of  the  county  in  which  the  trial  is  to  be  had,  des* 
Ignating  the  name  and  residence  of  such  clerk  (2  Hill,  502). 

k.  Where  the  place  of  trial  of  an  action  was  changed,  and  a  commission 
was  afterwards  issued  and  was  directed  to  be  returned  to  the  clerk  of  the 
county  originally  named  in  the  complaint  as  the  place  of  trial,  instead  of 
the  clerk  of  the  county  to  which  the  trial  was  cminged,  it  was  held,  that 
OS  it  did  not  appear  but  that  the  place  of  trial  was  cban^^  merelv  for  the 
convenience  of  witnesses,  the  direction  was  proper  {Whitney  v.  Wynkoop,  4 
Abb.  870). 

I  Form  of  oommlssion. — To  the  commission  should  be  annexed  a  copf  of 
the  sixteenth  section  of  article  2,  title  iii.,  chap.  vlL,  part  iii.,  of  the  revised 
statutes  (which  contsun  instructions  to  the  commissioners  for  executing  the 
commision),  together  with  any  other  particular  directions  that  special  circum- 
stances may  render  necessary  {SmUh  v.  BandaU^  8  Hill,  895).  This  provision  is 
directory  only,  if  the  body  of  the  commission  contain  the  direction,  although 
no  directions  are  endorsed,  it  is  sufficient  {Hall  v.  BartoUj  25  Barb.  274).   These 
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or  said  party,  respectively,  with  a  deceased  person,  against 
parties  who  are  the  executors,  administrators,  heirs-at-law, 

provisions  do  not  apply  to  commissions  issaed  by  Justices  of  the  peace.  {Id,) 
if  the  commission  be  correctly  executed,  the  court  will  presume  that  a  copy 
of  the  said  sixteenth  section  was  annexed,  until  the  contrary  is  shown  (1  Hill, 
249).  The  direction  as  to  the  manner  of  returning  a  commission  must  bo 
signed  by  the  officer  settling  the  interrogatories,  or  the  deposition  cannot  be 
read  in  evidence  (Crawford  v.  Loper^  25  Barb.  449). 

a.  If  any  deeds  or  writings  are  to  be  proved,  they,  or  copies  thereof,  should 
be  annexed  to  the  interro^torics,  for  the  purpose  of  reference,  description, 
and  identification,  producmg  the  original  on  the  examination  of  the  witness. 
It  Is  not  indispensable  that  the  original  be  annexed  to  the  interrogatories 
(Commercial  If  k  of  Pa,  Y,  Union  S^k  of  If,  F.,  1  Keman,  208).  Nor  has  the 
court  the  power  to  order  the  original  instrument  to  be  annexed  to  the  com- 
mission (Butler  V.  Lee,  82  Barb.  76 ;  19  How.  884). 

b.  Where  by  mistake  the  name  of  C.  instead  of  E.  was  inserted  in  the  cap- 
tion of  the  commission,  the  name  of  K  being  on  the  commission  and  the  com- 
mission being  executed  by  E.,  held  the  error  might  be  disregarded  (Ball  y. 
BarUm,  25  Barb.  274). 

e.  Further  instructions  are  contained  In  the  printed  forms  of  oommisdons 
sold  by  the  law  stationers. 

d.  The  witnesses  to  be  examined  should  be  named  m  the  commission ;  and 
this  is  a  rule  which  is  only  departed  fh>m  under  very  special  drcumstances, 
and  never  when,  by  reasonable  diligence,  the  names  of  the  witnesses  can  be 
ascertained  (Wright  v.  Jeeeup,  8  Duer,  642).  Where,  by  mistake,  a  witness  in- 
tended to  be  examined  was  not  rightly  named  in  tlie  commisMon,  but  the 
commissioners,  notwithstanding  such  mistake,  examined  the  witness, — ^held 
that  the  deposition  was  extrajudicial,  and  could  not  be  read  in  evidence 
(Broum.  v.  Scmthworthj  9  Paige,  852). 

e.  The  commission  should  be  sealed  with  the  seal  of  tlie  court  out  of  which 
it  issued ;  and  if  not  so  sealed  it  is  defective  ( Whitney  v.  Wtmkoop^  4  Ablx  870 ; 
Traey  v.  Suydam,  80  Barb.  110) ;  and  a  nullity  (Fhrd  v.  WiUkme,  24  N.  Y.  859). 

/.  The  court  will  not  depart  from  the  usual  method  of  issuing  commissions 
to  take  testimony  in  foreign  countries,  unless  important  advantages  to  be 
gained  by  some  other  mode  are  shown  (8  Bradf  Surr.  R  249)l  See  ante^ 
p.  757,/. 

g.  The  execution  and  return  of  the  oommiseion. — ^Want  of  diligence  on 
the  part  of  a  plaintiff  in  obtaining  a  return  to  a  commission  entitles  the 
defendant  to  move  for  a  non-suit  (doles  y.  Thompeon,  Col.  &  0.  Ca&  8^) ;  see 
ante,  p.  759, 1 

h.  The  court  will  intend  that  the  oath  was  publicly  administered  when  the 
commis^oners  certify  that  they  administered  the*oath ;  and  such  oath  will  be 
deemed  to. apply  to  the  Interrogatories  on  both  sides  (28  Wend.  88) ;  and  it 
need  not  appear  by  the  return  that  the  oath  was  publicly  administered  (1  Hill, 
249).  And  a  deposition  has  been  received  In  evidence,  although  the  oath  to 
the  witness  was  not  administered  by  the  commissioners,  it  appearing  that 
they  were  prohibited  from  administering  it,  and  that  it  was,  in  ikct,  admini» 
tered  by  the  local  authorities  (6  Wend.  478).  But  where  it  appeared  by  the 
return  that  the  wltneeses  had  been  sworn  **  to  make  true  answers  to  the  In- 
terrogatories read  to  them,'*  Instead  of  beinff  sworn  **  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,**  as  Uie  statute  requires,  it  was  held 
that  the  oath  administered  was  insufficient,  and  the  testimony  taken  under 
the  commission  not  properly  receivable  In  evidence  (Whitneg  v.  Wyhhoop^  4 
Abb.  870). 

i.  The  absence  of  the  return  which  the  statute  requires  the  Cbmmissioner 
to  indorse  upon  the  commission,  though  it  may  be  a  good  reason  for  not  al- 
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iiext  of  kio,  or  asaignoe^  of  each  deceased  person,  where  tliej 
have  acquired  title  to  the  canae  of  action  imniediately  from 


lowing  the  depoflition  to  be  read  on  the  trial,  is  not  ground  for  sappreBaing 
the  depoeidon  upon  motion.  Whether  the  defect  may  be  cured  by  sending 
back  me  oommisaion  to  the  commiasioner  to  amend  hia  return,  query  r 
{Creamer  y.  Jaekmm,  4  Abb.  418). 

Ow  It  is  immaterial  in  whose  handwriting  the  depoaitiona  are ;  the  commia-i 
aionera  may  employ  a  clerk  (8  Peters,  8),  although  they  are  not  bound  to  do 
so  (2  Har.  <&  Johns.  442). 

ft.  On  the  execution  of  a  commission,  the  parties  have  a  right  to  appear 
by  counsel  {Union  B*k qf  dandutky  y.  Torren,  2  Abb.  269 ;  and  see  8  Bli&ck£ 

e.  Cross-interrogatories  cannot  be  withdrawn  on  the  execution  of  the  com- 
mission, unless  by  consent  of  the  adverse  party,    (id) 

d  Each  interrogatory  muat  be  answered  specifically ;  and  it  is  not  sufficient 
to  say,  *^  I  have  given  an  answer  to  this  interrogatory  in  my  answer  to  the  — 
interrogatory  "  {WUkee  v.  Wekh,  2  Code  Rep.  64 ;  Union  B'k  cf  Sandusky  v. 
Ibrreif,  2  Abb.  269 ;  6  Duer,  626).  Subsequently  it  was  held  that  it  is  not  a 
valid  objection  that  cross-interrogatories  in  a  commission,  offered  in  evidence, 
are  not  ail  answered,  where  it  appears  tliat  some  of  them,  in  whole  or  in  part, 
are  answered  by  reference  to  previous  answers,  the  latter  being  ftdl  and  ex- 
plicit {MeOartif  v.  Mwards,  24  How.  287). 

e.  Under  a  commission  for  the  examination  of  a  foreign  witness  who  cannot 
apeak  English,  the  deposition  must  nevertheless  be  taken  in  English,  by  meana 
of  an  interpreter  {Behnore  v.  Anderson,  2  Cox  Chan.  Cas.  288). 

/.  A  deed  or  other  exhibit,  proved  under  a  commission,  must  be  annexed  to 
and  returned  with  the  commission  (20  Johns.  861).  Except  it  be  in  the  cus- 
tody of  the  law ;  then  a  copy  is  sufficient,  and  the  exhibit  may  be  produced 
on  the  trial,  separate  from  the  commission  (6  Cow.  144).  And  where  notes 
offered  in  evidence  as  proved  by  a  witness  examined  on  commission,  were  at- 
tached to  and  returned  with  his  deposition,  were  marked  A.  and  B.,  and  had 
the  names  of  the  witness  and  the  commissioners  written  upon  them,  and  the 
witness  in  the  deposition  described  the  notes,  to  which  he  testified  by  dates, 
amounts,  &c,  corresponding  with  those  of  the  notes  offered,  and  stated  they 
were  produced  to  him  on  his  examination,  marked  A.  and  B.,  and  that  he 
wrote  his  name  upon  them,  and  the  commissioners  in  their  return  certified 
that  the  notes  attached  to  the  deposition  were  produced  to  the  witness  on  his 
examination,  and  he  sisned  his  name  thereon  in  their  presence,— held  that 
the  notes  offered  in  eviaence  wers  sufficiently  identified  as  those  testified  to  by 
the  witness  {BrufMkm  v.  JcaneSy  1  Kernan,  294).  Witnesses  may  be  examined 
under  a  commission  in  reelect  to  an  orip^al  paper,  by  annexing  a  copy 
thereof  to  the  interro^tones^  and  ^roducmj^  the  original  upon  the  examina- 
tion and  having  it  identified  by  the  witness.  The  oririnal  need  not  be  annexed 
to  the  interrogatories  {(hmm,  Bk  of  Penn,  v.  Union  Sk  of  N.  F.,  19  Barb.  892 ; 
aTd  11  N.  Y.  208). 

g.  Where  an  exhibit  proved  before  a  commissioner  was  a  bill  of  sale  exe- 
cuted by  J.  M.  and  wife,  and  the  commissioner  certified  that  the  same  was  pro- 
duced and  shown  to  the  said  J.  M.,  a  witness  sworn  and  examined,  and  by  him 
deposed  unto,— held  the  certificate  was  sufficient  {HaSL  v.  Barlon^  25  "Barb. 
274). 

A  Where  the  return  was  written  on  the  deposition,  and  the  deposition,  com- 
mission, &C.,  were  all  annexed  together  In  such  a  manner  that  the  return 
could  not  be  separated  fiom  the  commiasion  and  the  evidence, — held  a  sub 
stantial  compliance  with  the  statute  {Rail  v.  Barton,  25  Barb.  274 ;  MeCUarff 
V.  EdiJDarda,  27  id,  239).  And  in  PendeU  v.  Coon  (20  K.  Y.  184X  the  court  of 
appeals  held  that  the  return  need  not  be  indorsed  on  the  commission  itself^ 
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said  deceased  person,  or  have  been  saed  as  snob  executors,  ad- 
miuistratoi'Sy  l]^irs*at-law,  next  of  kin,  or  assignees. 

nor  upon  a  paper  containing  the  depodtiona  annexed  or  any  part  thereof ; 
bnt  that  where  it  is  necessary  by  reason  of  the  paper  containing  the  deposi* 
tions  being  filled  thereby,  to  annex  an  additional  sheet  of  paper,  the  return 
may  be  upon  such  additional  sheet  (PsndeU  v.  Chon,  20  N.  Y;  134). 

a.  The  deposition  of  a  witness  examined  on  interrogatories  is  admissible, 
although  it  appears  on  his  examination  he  referred  to  papers  which  he 
reftised  to  allow  the  oomnussioner  to  see  (StdfikeUer  r,  Nmton,  2  M.  &  Rob. 
872). 

5.  The  signature  of  a  commissioner  will  be  JudlciaU^  noticed,  though  his 
name  be  not  written  at  length  (1  Hill,  249).  The  annexmg  the  papers  together 
by  wafers  Is  sufficient  A'tape  and  seal  are  not  necessary,  {lb,)  When  a  com- 
piission  is  directed  to  two,  either  or  both  of  whom  being  authorized  thereby 
to  executei^t,  and  the  return  is  by  only  one  of  them,  it  will  be  presumed  that 
he  flJone  was  present  at  its  execution,    {lb.) 

c  It  will  be  presumed  that  the  commissioner  who  took  the  testimony 
closed  and  sealed  the  package  himself,  and  tliat  he  discharged  his  duty  by 
doing  all  those  things  in  the  execution  of  the  commission  which  he  is  not 
bound  to  certify  specifically  as  done.  And  when  the  manner  of  the  return  is 
provided  for  by  stipulation,  it  will  be  no  objection  to  the  reading  of  the  depo- 
sitions, tliat  the  direction  on  the  return  does  not  specify  the  clerk's  residence. 
(Id,) 

d.  It  cannot,  however,  be  urged  on  the  trial  as  an  objection,  that  the  depo- 
sitions were  not  deposited  in  the  post-offloe  immediately  after  they  were  taken 
(28  Wend.  88). 

e.  Although  there  be  nothing  on  the  envelope,  or  elsewhere,  showing  that 
the  commission  was  deposited  as  required  by  the  statute,  or  that  it  was  re- 
turned by  mail,  it  will  be  presumed  that  the  commianon  was  so  deposited  and 
returned  (HaU  v.  Barton,  25  Barb.  274). 

/.  If  the  packet  containing  the  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the  post-office, 
and  open  and  file  it  in  his  office.  If  delivered  to  an  agent,  he  must  deliver  the 
packet  to  the  clerk  to  whom  it  is  dirtected,  or  to  one  of  the  judges  of  the 
court,  who  will  receive  and  open  it  on  the  agent  making  affidavit  that  he 
received  it  from  the  hands  of  one  of  the  commissioners,  and  that  it  has  not 
been  oi>ened  or  altered  since  tie  received  it. 

ff.  If  the  agent  be  dead,  or  from  sickness  or  other  casualty  be  unable  to  de- 
liver such  packet  personally,  it  may  be  received  by  the  clerk  or  judge  from 
the  hands  of  any  other  person,  upon  such  person  making  affidavit  that  he  re- 
ceived the  same  from  the  agent,  that  the  agent  is  dead,  or  otherwise  unable  to 
deliver  it,  that  it  has  not  hot  been  opened  or  altered  since  such  person  received 
it,  and  that  he  believes  it  has  not  been  opened  or  altered  since  it  came  from 
the  hands  of  the  commissioners. 

Aw  Wltere  a  commission  is  returned  by  an  agent,  his  affidavit  as  prescribed 
by  statute,  that  he  received  it  frt)m  the  hands  of  the  commissioner,  and  that 
it  has  not  been  opened  or  altered  since  he  received  it,  is  indispensable, 
unless  waived  by  consent    A  commission  returned  by  express  and  unaccom- 

eanied  by  such  affidavit  is  Inadmissable,  although  that  method  of  retum- 
ig  it  was  expressly  authorized  by  the  commission  (Jkcinelk  v.  Etnoiand^  1 
Abb.  87). 

i  The  clerk  or  judge  receiving  and  opening  the  commission,  must  immedi- 
ately file  the  same  in  the  office  of  the  derk  of  the  court  from  which  it  issued,  or, 
if  the  action  be  pending  in  the  supreme  court,  in  the  office  of  the  clerk  of  the 
county  in  which  the  action  is  triable  (20  Johns.  857). 

J,  The  parties,  or  their  attorneys,  may  agree  in  writing  on  the  maxmer  in 
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Bat  where  each  executors,  administrators,  heirs-at^aw,  next 
of  kin,  or  assignees  shall  be  examined  on  their  own  behalf  in 


which  ihe  oommifl8i<Ni  shall  be  retained ;  and  on  filing  soch  apreement  in  th^ 
clerk's  office,  the  attorney  for  the  party  auing  out  the  commission  may  endorse 
on  it  a  direction  according  to  such  agreement,  and  the  commission  shall  be 
returned  accordingly. 

a.  Wliere  the  direction  as  to  the  return  of  a  commission  required  it  to  be 
inclosed  in  a  wrapper  and  deposited  in  the  poet-offloe  at  Toronto  by  the  com- 
missioners, directed  to  W.  n.,  Buffido,  and  a  certificate  thereof  indorsed 
upon  the  wrapper  by  the  commissioners,  and  the  commisuon  was  receiyed 
from  the  post-office  at  Buffalo,  post-marked ''  Toronto,"— held,  that  it  was  not 
requisite  that  the  certificate  on  the  wrapper  should  state  that  the  com* 
mission  was  deposited  in  the  pcstroffice  by  the  commissioners  (BrumslciU  v 
Jafne$y  1  Eeman,  ZH).  In  the  foregoing  case  Uie  certificate  was,  "  We  cer- 
tify that  wiUiin  is  contained  the  commi^on,  interrogatories,  ezhib|fs,  deposi- 
tions, and  the  examinations,  taken  before  us  in  a  certain  suit  where  Thomas 
BrumskiU  is  plamtiff  and  William  L  James,  Johied  in  this  action  with  Eliza 
Eaglesum,  is  defendant" 

h.  The  commission,  return,  depositions,  and  exhibits  annexed,  are  reauired 
to  be  kept  on  file  in  the  office  of  the  clerk  to  whom  they  were  addressed  (un- 
less otherwise  directed  by  a  special  order  of  the  court),  when  they  are  to  be  at 
all  times  open  to  the  inspection  of  the  parties,  who  are  entitled  to  copies  on 
payment  of  the  fees  allowed  by  law. 

e.  On  the  trial  of  the  cause,  the  examination  and  depositions  taken  under 
the  commission  (or  an  exemplification  thereof,  where  Uie  originals  are  filed 
in  any  other  county  than  that  in  which  the  cause  is  tried),  may  be  offered  and 
used  m  evidence  by  either  party. 

d.  Every  objection  to  the  competency  or  credibility  of  a  witness  so  exam- 
ined, or  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  and  with  the 
Hke  effect  as  if  the  witness  were  personally  examined  at  the  trial  The 
objection  to  an  interrogatory  annexed  to  a  commission,  on  the  ground  of 
its  being  leadin^r,  may  be  made  when  the  answer  of  the  witness  is  proposed 
to  be  read  in  evidence ;  especiallv  when  the  interrogatories  are  annexed  under 
a  stipulation  expressly  savm^  all  legal  exceptions  (Biemng  v.  HoUenhacky  7 
Barb.  271).  And  generally  it  is  in  time  to  take  exceptions  to  interrogatories 
when  the  answers  are  offered  in  evidence  on  the  trial  (2  Wend.  65,  71 ;  6 
Oow.'iOi,  416,  eontfra\  But  the  statute  provision  reserving  to  the  parties  every 
objection  to  ttie  competency  or  relevancy  of  any  question  put  to  or  answer 
given  by  a  witness  examined  upon  commission,  is  not  applicable  to  a  case  in 
which  the  parties  have  stipulated  upon  the  objections  which  are  reserved 
and  thus  by  implication  waiving  all  others  (Mo9$  v.  Cloifes^  11  Barb.  101 :  and 
see  Cope  v.  BibUy,  12  Barb.  521). 

e.  "  Where  depositions  taken  on  a  commission  are  offered  to  be  read  on  the 
trial,  and  the  opposite  paity  objects  to  them  on  the  ground  that  the  iiAterroga- 
tories  are  leading,  the  question  whether  the  interrogatories  and  the  answers 
thereto  are  admissible  is  one  addressed  to  the  discretion  of  tlie  court  {Gope  v. 
Bibley,  12  Barb.  521 ;  disapproving  Wmam$  v.  Eldridae,  1  HUl,  249 :  and  see 
fiofl  V.  5^r6w>,  25  Barb.  274).  --^,  ,       , 

t  Where  the  attorneys  indorsed  on  the  interrogatories:  **  It  Is  stipulated 
that  the  within  interrogatories  and  cross-interrogatories  are  amed  upon,  and 
that  these  stipulation,  have  the  same  affect  as  the  allowance  of  a  Judge,  reserv- 
ing all  legal  righto,'*  held,  that  on  the  trial  neither  party  could  object  to  the 
reading  of  depositions  on  the  ground  that  the  interrogatories  were  leading 
(Cape  V.  Sibley,  12  Barb.  521 ;  and  see  Mane  v.  Ghyee,  11  Barb.  101). 

g.  When  a  commission  has  been  returned  and  opened,  so  that  its  contents 
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regard  to  *any  conrersation  or  traoBaction  had  between  the 
deceased  person  and  said  assignor,  or  said  partj,  respectivelj, 


might,  with  reasonable  diRgence,  have  heen  known  to  the  partiee  before  the 
trial  of  the  cause,  a  motion  for  the  suppression  or  re-execution  of  the  commis- 
sion on  the  ground  of  its  irregular  or  aefecti?e  execution,  must  be  made  at 
chambers,  and  will  not  be  entertained  by  the  Judee  on  the  triaL  The  objec- 
tions on  the  trial  are  limited  to  the  competency  of  the  witnesses  or  the  admissi- 
bility of  their  testimony."  This  was  pronounced  as  the  rule  of  practice  in  the 
superior  court  (See  2  Abb.  371 ;  ahd  see  Sheldon  v.  Wood,  2  Bosw.  269). 

a,  A  motion  at  the  trial  to  suppress  the  whole  of  a  deposition  on  the  ground 
that  some  of  the  interrogatories  and  parts  of  the  depo9ition  are  iniproper, 
should  be  denied  (ComTncrcial  Bank  ofPtnn,  v.  Union  Bank  of  New  York,  19 
Barb.  891 ;  1  Keman,  208i  If  any  part  of  a  deposition  is  competent,  the  ob- 
jection should  be  confined  to  that  part  which  is  not  so.    (lb.) 

&.  If  a  direct  interrogatory  and  the  answer  of  the  witness  to  it,  are  prop^lr 
exduded  by  the  court,  cross-interrogatories  and  the  answers  thereto,  which 
are  dependent  upon  tlie  direct  interrogatory,  should  also  be  excluded  (Flem' 
ing  T.  HoUenback,  7  Barb.  271). 

e.  An  answer  not  responsive  to  an  interrogatory,  may  be  otjected  to  bv 
either  party  on  the  trial  and  will  thereupon  be  excluded  {Lanring  y.  Goley,  18 
Abb.  272).  But  under  the  general  Interrogatory,  requiring  a  witness  to  state 
any  thing  known  to  him  material  to  the  issue  or  to  the  benefit  of  the  party 
putting  Uie  interrogatory  the  witness  may  state  a  fact  material  to  the  issue, 
though  it  be  to  the  detriment  of  such  party  {Van  ffm  y.  Biuh,  14  Abb.  88). 

d.  Where  pertinent  evidence  is  j^ven  in  answer  to  the  general  interroga- 
tory to  which  the  attention  of  the  opposing  counsel  was  not  called  by  Sie 
others,  if  he  desires  to  cross-examine  the  witness  as  to  such  evidence,  he  should 
apply  to  the  court  for  relief  before  the  trial.  It  is  not  a  ground  for  suppress- 
ing the  whole  deposition  on  the  trial.  If  any  part  of  the  evidence  so  given  is 
incompetent  or  impertinent,  such  part  may  be  excluded.  The  refiisal  to  sup- 
press the  deposition  of  a  witness  at  the  trial,  where  it  was  proved  that  the  at- 
torney of  the  party  examining  him,  at  the  request  of  the  witness,  and  before 
he  was  sworn,  wrote  down^for  him  at  his  dictation  the  substance  of  what  he 
afterwards  testified  to  in  answer  to  the  interrogatories,  is  not  error ;  it  goes  to 
the  credibility  of  the  evidence.  If  the  witness  was  imposed  upon,  or  any  fact 
was  misstated,  colored,  or  concealed,  the  court,  on  motion  for  that  purpose 
might  set  aside  the  deposition  and  order  the  commission  to  be  executed  anew, 
or  grant  other  approriate  relief  (Ibidy 

e.  Where,  on  the  return  of  a  commisdon,  it  does  not  appear  that  the  last 
general  cross-interrogatory  was  put  to  and  answered  by  the  witness,  the  depo- 
sitions cannot,  in  general,  be  read  in  evidence  (4  Wash.  0.  C.  Rep.  d2i ;  25 
Wend.  259). 

/.  Upon  the  deporition  of  a  witness  taken  on  commission  being  offered  in 
evidence  at  the  trial,  the  defendants  objected  on  the  eround  that  two  cross- 
interrogatories,  one  embracing  nineteen  questions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  spe- 
cifically stated.  After  ^e  deposition  had  been  received  and  read,  the  same 
objection  was  renewed  and  exception  taken.  Held,  that  it  would  be  an  un- 
justifiable exercise  of  discretion  to  suppress  the  entire  deposition  upon  such  a 
vague  and  indefinite  objection,  and  that  the  refhsal  to  do  so  was  no  ground 
for  a  new  trial.  It  is  only  when  the  officer  neglects  to  put  the  interrogatories 
as  settled,  or  when  the  witness  refuses  to  answer,  that  the  deposition  will  be 
suppressed  on  the  ground  of  the  commission  having  been  hnperfectlv  execu- 
ted. Where  a  witness  has  not  been  impeached,  nor  any  foundation  laid  for  his 
impeachment,  by  showing  contradictory  statements  made  by  him  as  to  a  ma- 
tenal  fact,  and  he  has  not  been  interroffated  as  to  what  he  said  in  a  particular 
conversation,  proof  of  declarations  made  by  him  on  that  occasioa,  in  the  ab- 
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then  the  said  afisignor  or  the  said  partj  may  be  examined  in 
regard  to  snch  conversation  or  transaction,  bnt  not  in  regard 
to  any  new  matter. 


senoe  of  the  party  by  whom  he  is  called,  cannot  be  leoeiTed  (VaUon  y.  iVot 
Loan  Fund  Lift  Amur.  &fc,  22  Barb.  9 ;  approved  20  K.  Y.  84).  W'here  the 
taking  of  a  deposition  haying  been  commenced,  ii  was  adjourned  after  four 
or  five  interrogatories  were  answered,  upon  the  witness  reflising  to  answer 
further  because  of  vertigo  and  consequent  confusion  of  mind ;  and  subse- 
quently the  witness  appeared  again  with  his  counsel,  and  the  examination  be- 
ing commenced  from  the  beginning,  the  witness  read  his  answers  ftom  a  paper 
he  brouj^ht,  which  had  been  prepared  bv  himself  and  counsel,  and  was  in  nis 
counsel^  hand-writing,— A0U,  upon  motion,  that  the  deposition  must  be  sup- 
pressed. II  teems  that  in  such  a  case  the  answers  taken  tti)on  the  first  exam- 
ination should  not  have  been  disregarded  by  the  commissioner,  but  that  the 
proceedings  should  have  been  stat^  bv  him  as  they  took  place,  and  both  ex- 
aminations should  have  been  included  in  the  deposition  returned  (Creamer  v. 
Jaekwi,  4  Abb.  418). 

fl.  If  a  witness,  after  being  examined  on  a  commission,  should  come  into  the 
State,  he  may  be  examined  on  the  trial  (17  Johns.  845). 

b»  Second  oomml—ton,— The  court  will  sometimes  allow  a  second  commis- 
sion to  issue  (17  Johns.  848 ;  3  Caines  R  47, 258 ;  lib.  845;  8  lb.  821;  2  Sand. 
689,690). 

e.  After  the  testimony  of  a  witness  has  been  taken  upon  a  commission,  and 
the  commission  returned,  the  party  cannot  liave  a  new  commission  to  re-exam- 
ine the  witness  merely  on  the  expectation  that  he  may  now  swear  more  defi- 
nitely than  before,  in  the  absence  of  any  suggestion  that  the  witness  has 
made  a  mistake,  or  that  new  evidence  has  been  discovered.  More  especially 
will  such  an  application  be  refhsed  when  the  onlv ,  other  witness,  who  was 
cognizant  of  the  fact  to  which  the  witness  is  sought  to  be  examined,  is  dead 
(Baneif  V.  Weed,  1  Barb.  220). 

d.  An  amendment  of  the  pleadings  does  not  render  inadmissible  a  deposition 
previously  taken  ( Vincent  v.  OonkUn,  1  R  D.  Smith.  204]^  The  plaintiflTs  case 
rested  principallv  on  a  deposition  taken  under  a  coimnission.  After  the  taking 
the  deposition  the  pleadings  were  amended  in  form,  but  the  issues  between 
the  parties  were  not  in  substance  changed, — held,  that  the  deposition  was 
admissible  in  evidence.  *'  If  either  party  wished  fhrther  to  examine  the  wit- 
ness, a  motion  should  liave  beeen  made  for  a  further  commission,  and  if  not, 
and  the  testimonv  was  inapplicable  to  the  new  issue,  a  motion  to  suppress  the 
deposition  woula  have  been  proper ;  but  we  are  not  prepared  to  hold  that  a 
mere  technical  amendment  of  proceedings  renders  void  all  previous  deposi- 
tions which  may  have  been  taken  in  a  cause."    (i&,  Ingraham,  First  J). 

0.  Amimding  retam  of  onmml—tonerai — ^If  a  commission  be  defectively 
executed,  the  court  has  power  to  order  it  to  be  returned  to  have  the  defect 
amended,  and  it  is  not  necessary  to  issue  a  new  commission  (1  Code  Rep.  K. 
8.  289 ;  Sheldf^n  v.  Wood,  2  Bosw.  269). 

/.  CofltB  of  a  oommiMrion. — Costs  of  a  commission  do  not  include  the 
charges  of  a  solicitor  employed  abroad  (Dunham  v.  Sherman,  19  How.  572 ;  11 
Abb.  152). 

g,  LotfeacB  rogatofy.— The  superior  court  held  that  it  was  hiexpedient  to 
grant  the  process  of  that  court  to  compel  the  attendance  of  witnesses  to  be 
examined  under  a  commissi<m  from  a  foietoi  country,  the  cam  not  being  pro- 
tided  forby  etatute{InBe  the  petition  qf  ^y,  6  Smd.f^7)\  but  the  supreme 
court  granted  the  process  required.    (I&.  680.) 

h.  Bzaminatlon  de  bene  mm.— The  examination  of  witnesses  (and  parties) 
de  bene  mm,  is  provided  for  by  2  R  8.  891  to  898,  amended  by  Laws  of  1851,  p. 
871 ;  Laws  of  1852,  p.  471 ;  and  Code,  S  890. 
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But  if  the  testimony  of  a  party  to  the  action  or  proceeding 
}\fA  been  taken,  and  he  shall  afterwards  die,  and  after  his  death 


a.  Where  a  party  or  witness,  whose  testhnony  may  be  considered  material 
on  either  side,  is  about  leaving  the  State,  and  there  is  no  probability  of  his 
returning  in  time  to  appear  at  the  trial,  or  is  so  sick  or  infirm  as  to  be  unable 
to  attend,  either  party  may  apply  to  a  judge  for  leave  to  take  his  testimony  de 
bene  esM— that  is  conditionally — ^to  be  used  only  in  case  the  personal  attendance 
of  such  witness  at  the  trial  cannot  be  procured. 

b.  This  application  may  be  made  at  any  stage  of  th6  cause  (7  Cow.  480),  oa 
an  affidavit  stating,— 

1.    The  nature  of  the  action,  the  plaintiff's  demand ; 

d.  If  the  application  be  made  by  the  defendant,  the  nature  of  his  defence ; 

8.    The  name  and  residence  of  the  witness ; 

4.  That  the  testimony  of  such  witness  is  material  and  necessary  for  the 
party  making  such  apphcation,  in  the  prosecution  or  defence  of  such  suit,  as 
the  case  may  be ;  and 

6.  That  such  witness  is  about  to  depart  from  this  State,  or  that  he  is  so  sick 
or  infirm  as  to  afford  reasonable  grounds  for  apprehension  that  he  will  not  be 
able  to  attend  the  trial 

e.  The  time  fixed  for  the  examination,  must  not  exceed  twenty  days  from 
the  date  of  the  order,  and  may  be  as  much  shorter  as  the  exigencies  of  the 
case  may  require,  and  the  residence  of  the  adverse  party  or  his  attorney  will 
allow,  in  order  to  afford  opportunity  to  attend  such  examination. 

d.  A  summons  may  issue  to  compel  the  attendance  of  the  witness,  and 
which  must  be  served  in  the  same  manner  as  a  subpoena  (See  1  Bosw.  611). 

e.  Or  the  Judge  may,  in  his  discretion,  make  an  order,  requiring  the  adverse 
party  to  show  cause,  on  a  day  in  such  order  to  be  named,  why  such  testimony 
should  not  be  taken  by  a  referee,  to  be  api^inted  by  him ;  and  in  such  order 
shall  direct  the  time  and  mode  of  the  service  thereof.  Such  an  order  is  aa 
order  out  of  court,  and  wiUiout  notice,  and  in  actions  in  the  supreme  court, 
may  be  made  by  any  Judge  of  the  court  in  any  part  of  the  State  {Bank  qfSiher 
Creek  v.  Browmng,  16  Abb.  272). 

^,  An  order  requiring  the  adverse  party  to  attend  the  examination  of  a 
witness  de  bens  sue  in  an  action  in  the  supreme  court  may  be  made  by  any 
Judge  of  the  court  in  any  part  of  the  State  (Bank  cf  SHver  Greek  v.  Browning. 
16  Abb.  272). 

g.  At  the  time  specified  in  the  order,  the  opposite  party  may  show  cause 
against  proceedibjB^  in  the  examination,  by  proof  that  l)ie  witne8««  is  not  about 
to  depart  fh>m  this  State,  or  that  he  is  not  rick  or  infirm,  or  that  the  applica- 
tion tor  his  examination  is  made  coUusively,  to  avoid  his  being  examined  on 
the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  the  application 
may  be  dismissed. 

h.  If  no  sufficient  cause  be  shown,  then,  on  proof  of  service  of  the  order  and 
a  copy  of  the  affidavit  upon  which  it  was  granted,  the  party  may  either  pro- 
ceed to  examine  the  witness  and  take  his  deposition,— 4n  which  shall  be  in- 
serted any  answer  or  declaration  of  the  witness,  which  either  of  the  parties 
shall  require  to  be  included  therein,— or  if  the  order  was  to  show  cause  why 
tlie  testimony  should  not  be  taken  by  a  referee,  the  Judge  mav  appoint  a  rei* 
eree  to  take  such  testimony,  who  shall  take,  certify  and  file  the  same,  in  the 
same  manner  and  with  the  like  effect  as  is  provided  for  the  examination  of  a 
witness  by  a  Judge  of  the  court 

i.  In  taking  a  deposition,  it  is  not  neoessaiy  for  the  Judee  himself  to  write 
down  the  examination  of  the  witness ;  it  is  sufficient  tnatlie  administers  the 
proper  oath,  and  then,  after  the  witness  has  been  examined  in  his  presence, 
and  the  examination  has  been  wiitten  down  by  oouDSel,  tkat  he  reads  it  over 
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the  testimony  so  taken  shall  be  used  upon  any  tiial  or  hearing, 
in  behalf  of  his  execators,  administrators,  heirs-at-law,  next  ^f 


to  the  witness  before  the  signhig  and  oertiQing  thereof  (McDonald  y.  6^ani- 
aony  9  Abb.  84 ;  18  How.  2% 

a.  The  witnesB  most  be  hiterrogated  to  erery  fiict  to  be  deposed  to,  as  on  a 
trial  (7  CJow.  SO). 

b.  The  statute  regalathig  the  taldng  of  depositions  ds  bene  esM,  and  reqnir* 
ins  the  officer  to  insert  therein  every  answer  of  the  witness  examined,  which 
eimer  party  sball  require  to  be  included,  is  complied  with  by  confining  the 
direction  to  annoerB,  leaving  the  officer  to  exclude  questions  in  his  opinion 
illegal  or  irrelevant :  and  a  partv  is  not  empowered  by  the  statute  to  go  into  a 
course  of  irrelevant  inquiry,  ana  have  answers  thereto  included  in  the  deposi- 
tion (Oibean  v.  Peanau,  1  £.  D.  Smith,  90).  "*  The  defendant  insists  that  the 
deposition  of  Vanderslice  was  improperly  admitted,  on  the  ground  that  an 
officer  taldng  the  examination  of  a  witness  dB  hens  esse,  is  bound  by  statute  to 
receive  and  take  down  every  answer  to  questions  proposed ;  and  that  in  this 
case,  the  Judge  before  whom  the  depo^tion  was  taken,  refused  to  allow  a 
question  presented  by  the  defendants  counsel  on  cross-examination,  to  be  put 
to  the  witness  at  all.  The  statute  is  very  explicit  in  its  terms,  requiring  the 
officer  to  insert  in  the  deposition  every  answer  or  declaration  of  the  witness 
examine,  which  either  party  shall  require  to  be  included  therein.  It  is,  in 
my  Judgment,  unreasonable  and  very  unfortunate,  if  the  proper  construction 
of  this  statute  permits  a  party  who  has  a  witness  under  exammation,  to  make 
that  the  occasion  for  going  into  every  species  of  irrelevant  inquiry  into  mat- 
ters having  no  possible  connection  with  the  controversy ;  ana  the  abuses  to 
which  such  a  construction  may  lead,  seem  to  me  too  obvious  to  require  enu- 
meration.'* (iJ.,  Woodruflf,  J.) 

6.  The  deposition  being  finished,  must  be  carefully  read  over  to,  and  sub- 
scribed by  tlie  witness,  certified  by  the  judge  or  referee  taking  it,  and  filed  in 
the  clerk's  office  within  ten  days  thereafter ;  but  where  a  deposition,  taken  d$ 
bene  esse,  is  not  filed  within  ten  days  as  directed  by  the  statute,  the  court  ma^ 
order  it  to  be  ffied  ntine  pro  tunc  (BwrddL  v.  BurdeU,  11  N.  T.  L^.  Obe.  189 ; 
1  Duer,  025 ;  Bank  of  Silver  Greek  v.  Browning  16  Abb.  279). 

d  tf  a  witness,  on  being  summoned  to  attend  for  the  purpose  of  being  ex- 
amined de  bene  «M0,  fail  to  comply  with  the  summons,  the  Judge  issuing  the 
summons,  on  due  proof  of  the  service,  and  of  the  failure  of  the  witness,  is  re- 
quired to  issue  his  warrant  to  the  sheriff  of  the  county,  to  apprehend  the  wit- 
ness, and  bring  him  before  such  Judge  to  be  examined.  Anu  if  any  witness, 
attending  pursuant  to  the  summons  or  brought  before  the  officer,  shall,  ippth- 
out  reasonble  cause,  refiise  to  be  examined  or  to  answer  any  legal  or  pertinent 
question,  or  to  subscribe  his  deposition  when  taken,  the  officer  issuing  the 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  Jail  of  the 
county  in  which  he  resides,  there  to  remain  until  he  submits  to  be  examined, 
or  to  answer,  or  to  subscribe  his  deposition,  as  the  case  may  be,  or  until  he  be 
discharged  according  to  law. 

e.  The  deposition  thus  taken  de  bens  esse  (or  a  certified  copy  thereof),  may  be 
given  in  evidence  by  either  party  on  the  trial  of  the  cause,  or  upon  the  assess- 
ment of  damages  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it  must  first  be 
satisfactorily  proved  that  the  witness  is  unable  to  attend  the  trial  or  assess- 
ment, personally,  by  reason  of  death,  insanity,  sickness,  or  settled  infirmity, 
or  that  he  has  contmued  absent  from  the  State,  so  that  his  attendance  could 
not  be  compelled  by  the  ordinary  process  of  law.  Where  the  residence  of  a 
party  in  another  State,  at  a  given  time,  has  been  proved,  the  presumption,  un- 
less rebutted,  is  that  it  continues,  and  the  burthen  of  proof  is  upon  the  party 
idlegmg  a  different  place  of  residence  {Nixon  v.  Palmer,  10  Barb.  175).  Is  a 
party  against  whom  a  deposition  taken  de  bene  esse  is  offered,  s  c  iapetent 
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kiD,  or  assignees,  the  other  party  or  the  assignor  of  a  thing  in 
action,  shall  be  a  competent  witness,  as  to  any  and  all  matters 


witness  for  the  purpose  of  excluding  the  deposition  f  {lb.)  The  uncorrobor- 
ated testimony  of  an  interested  witness,  that  shortly  before  the  trial  he  saw  in 
this  State  a  person  proved  by  other  testimony  to  be  a  resident  of  another  State, 
is  not  sufficient  to  authorize  the  exdusioii  of  a  deporition  of  such  person 
taken  cfe  bene  «m9.    (lb.) 

a.  To  entit!e  the  deposition  of  a  witness  examined  de  bens  eeee,  under  the 
statute,  to  be  read  at  the  trial,  on  the  ground  of  his  absence  from  the  State,  it 
must  be  proved  by  competent  evidence,  to  the  satisfitction  of  the  court,  that 
he  has  continued  absent,  out  of  the  State,  so  that  his  attendance  at  su<di  trial 
could  not  be  oompelledby  the  ordinary  process  of  law.  The  mere  declaration  of 
his  wife,  out  of  court,  that  he  is  absent,  without  other  evidence,  does  not 
constitute  such  proof!  She  is  competent  to  prove  the  fiict  if  it  exists ;  and 
there  is  no  reason  why  hearsa^r  evidence  ^ould  be  admitted  to  estaUlah  it, 
when  the  fikct  itself  mav  as  easily  be  proved  by  the  wife  as  her  declaration 
concerning  it  by  a  third  person  (J^  y.  Bennett^  4  Duer,  347).  SenMey 
That  in  order  to  let  in  the  deposition  of  a  witness  examined  de  bene^  the 
absence  of  the  witness  must  be  shown  by  some  one  who  can  speak  to  the 
fact  of  his  own  knowledge;  proof  of  inquiries  made  at  the  residence  of  the 
witness  and  of  the  answers  given,  is  not  enough  {BMmon  v.  MarJdSy  d  M.  & 
Bob.  879). 

b.  The  party  offering  the  deposition  in  evidence  cannot  rely  merely  upon 
the  presumption  of  the  inability  of  the  witness  to  attend  the  trial,  arising 
from  his  advanced  i^  (8  Wend.  180).  And  in  case  of  the  absence  of  a  wit- 
ness, the  party  offering  his  deposition  in  evidence  must  prove  that  he  has 
used  due  diligence  to  procure  the  attendance  of  the  witness,  and  that  he 
has  made  inouiries  at  his  last  place  of  abode,  in  order  to  h^ve  him  subpoenaed  (4 
Wash.  C.  G.  Bep.  219).  Where  it  appears  that  every  reasonable  effort  haa 
been  made  to  find  the  witness  and  there  is  reason  to  suppose  he  is  out  of  the 
State,  that  is  sufficient  to  authorize  the  reading  of  the  deposition  {Robert* 
y.  Garter,  28  Barb.  463).  And  proof  that  the  party  examined  resided  in 
another  State,  that  he  had  been  seen  there  since  he  was  examined ;  and  that 
the  witness  had  been  informed  that  he  was  then,  at  the  time  of  the  trial,  at 
his  place  of  residence  was  held  sufficient  to  entitle  the  deposition  to  be  read 
{Donndi  v.  Carwr,  6  Bosw.  621). 

e.  The  preliminary  proof  may  be  made  l^  affidavit,  unless  the  proof  is 
objected  to  specifically  on  the  ground  that  it  is  by  affidavit,  and  tica  wee 
testimony  insisted  on  (7  Cow.  69).  The  preliminary  proof  may  be  made 
by  a  party  to  the  suit  {Hairrie  v.  ElVy  court  of  appeals.  Dec.  1852 ;  1  Selden's 
Notes,  85 ;  10  Barit).  176 ;  and  see  ShMon  v.  Wood,  2  Bosw.  269). 

d  The  deposition  of  a  foreign  witness,  taken  de  bene  esse,  may  be  read,  though 

\         It  appear  that  he  came  into  this  State  on  request  of  the  party,  for  the  purpose 

of  being  examined,  and  that  he  is  at  home  in  a  foreign  country,  and  might 

have  been  examined  on  a  commission,  and  even  though  a  commission  may 

have  been  obtained  for  the  purpoee  of  exanuning  him  at  his  foreign  residence 

^  7  Cow.  69> 

e.  The  oppo^te  party  may  prevent  the  reading  of  the  deposition,  by  satis- 
factory proof  that  sufficient  notice  was  not  given  him  to  enable  him  to  attend 
the  examination  of  the  witnesses^  or  that  the  examination  was  not,  in  all 
respects  fiiir  and  conducted  according  to  the  statute.  But  he  cannot  object 
that  the  notice  was  too  short,  where  he  ai^>ear8  before  the  officer  and  omits 
there  to  object  for  that  reason  (7  Cow.  59V.  A  party  by  appearing  and  cross- 
examining  the  witness,  waives  all  irreffularities  in  the  proceedings  to  have 
the  witness  examined  (Buehmore  v.  Haul,  12  Abb.  420). 

/.  The  court  will  presume  that  the  certificate  that  the  deposition  was  reacl 
49 
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to  whieh  the  teidmony  to  taken  relAtes,  notwitbetasidii^  any- 
tbing  in  this  eection  eontained  to  the  oontrarj  thereof 


oyer  to  the  witnesa,  te,  wu  notgiven  untSl  the  ttatnle  ia  that  xMpect  hid 
been  complied  with  (Sheldon  ▼.  Wood,  2  Boew.  868). 

a.  Formal  defects  in  the  affidavit  on  which  the  order  for  eauminatkm  waa 
obtained  will  not  prevent  the  depoeition  taken  pomiant  to  said  order  bdnf 
read  in  evidence.    {Id,) 

b.  The  reading  of  the  depoeition  may  be  prevented  hv  proof  that  the  wit- 
neeee^  attendance  might,  with  dee  dnigenoe,  be  obtained^  Barfau  530). 

e.  Where,  after  tettimony  naa  been  taken  ^oonditionaUv,  one  of  the  plafai* 
lift  dies  and  the  action  ie  continned  by  the  sorvivor,  unoer  lectkMi  181,  thla 
testimony  so  taken,  is  admisdble  on  the  trial,  Inst  as  th€«i(^  no  change  in  the 
parties  had  taken  place  (Markoe  v.  AUritk,  1  Abb.  66). 

d  Testimony  taken  oonditiottal)y  ma j  be  read  on  the  trial  if  the  witness 
is  actoallv  absent,  notwithstanding  the  witness*  in  the  interval  between  the 
taking  of  the  testimony  and  the  tiuM  of  the  trial  has  returned  to  the  State. 
{EL) 

A  Where  the  execntlon  of  a  document  Is  proved  without  objection  on 
an  examination  de  bens  esM,  the  opposite  party  cannot,  on  the  trial,  object  to 
the  readhig  of  the  document  ( Ward  v.  Whitney,  4  Sdden,  445). 

/.  A  party  Is  not  required,  on  the  call  of  his  opponent,  to  produce  doco* 
ments  the  exeqi^tion  of  which  he  has  proved  upon  the  examination  of  a  wit- 
ness de  bene  mml  They  remain  under  his  control  until  read  in  evidence  and 
he  may  read  a  portion  of  them  and  refridn  from  using  the  others  at  his 
election  {BdmenetoTie  v.  Hartshorn,  19  K.  Y.,  9).     The  opposite  party  must 

Srocure  a  discovery  of  them  before  the  trial,  or  be  prepared  with  parol  evi- 
ence  of  their  contents  on  a  reAisal  to  produce  them.  {Id.) 

g,  A  party  who  has  caused  a  deposition  to  be  taken  on  Ids  own  behal( 
does  not  necessarilv  by  offering  and  reading  parts  of  it  in  evidence  bind 
himself  to  read  it  all,  nor  make  tne  whole  of  it  evidence  (^ered  and  put  in  by 
himselfl  nor  make  answers  which  are  irrelevant  and  incompetent  admisa- 
Ible  (OeUaUy  v.  Lou>erp,  6  Bosw.  IIZ),  In  this  respect  the  deposition  of  a 
party  taken  on  his  own  behalf  stands,  on  the  same  footing  as  any  other  depo- 
sition. If  the  answers  which  the  party  dedines  to  read  are  relevant  and  com* 
petent  the  other  party  may  read  them  or  cause  them  to  be  read  and  use  them 
as  evidence  in  his  own  fkvor.  (Id.) 

A  Thmminaticm  of  wttneasas  on  intenogatoKlas  by  oonaant— The  tesU 
imony  of  any  competent  witness  may  be  taken  in  this  State,  to.be  used  in 
any  dvil  suit  or  proceeding,  on  an  agreement  in  writing  to  that  effect  being 
made  between  the  parties,  their  attorneys  or  solicitors,  and  on  interrogatories 
to  be  agreed  upon  in  the  same  manner.  Said  testimony  may  be  taken  be- 
fore a  Judge  of  any  court  of  record  of  this  State,  or  local  officer  elected  to 
discharge  the  duties  of  county  Judge,  or  a  Justice  of  the  peace  of  this  State, 
who  sliall,  before  the  interrogatories  are  put  to  him,  publicly  administer  an 
oath  to  the  witness  that  the  answers  given  to  said  interrogatories  shsll  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth :  ana  the  testimony 
shall  be  duly  and  careftilly  reduced  to  writing  by  the  officer,  snd  read  to  the 
witness,  and  subscribed  br  him  and  certiflea  ly  the  officer.  The  testimony 
80  taken,  together  with  the  interrogatories,  shall  be  filed  with  the  clerk  6t 
the  court  in  which  the  suit  or  proceeding  shall  be  pending ;  and  if  in  the 
supreme  court  and  taken  in  a  suit  or  i»t>ceeding  at  law,  the  same  shall  be 
filed  with  the  clerk  of  the  o&anty  In  which  the  venue  is  laid;  if  in  equity, 
with  the  cleric  of  the  county  in  which  the  suit  or  proceeding  shall  be  pend- 
ing ;  and  if  before  any  court  or  officer  having  no  clerk,  then  with  said  court 
or  officer.  And  said  testimony  may  be  used  in  evidence  on  any  trial  or  hear- 
iag  of  such  suit  or  proceeding ;  and  every  objection  to  the  competency  or 
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a.  Where  the  action  is  against  the  snryiYor  of  a  Ann  (as  sach)  which  at  the 
time  the  transaction  occurred  consisted  of  three  persons,  and  two  of  such  per- 
sons are  dead,  Mm^  the  plidntiff  may  be  examined  on  his  own  beiialf  (£Ma»0 
Y.  Hamlin,  8  Boew.  883 ;  Biglow  y.  MaOory,  17  How.  427). 


credibility  of  said  witness,  or  to  the  compet6n<7  and  releYan<^  of  any  an- 
swer glYen  by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect 
as  if  such  witness  was  personally  examined  at  sach  trial  or  hearing  (Laws 
1847,  ch.  280,  section  78 ;  2  R  8.  4th  ed.,  874,  section  6Q. 

6.  The  deposition  thus  taken  dt  hem  mm,  is  t«  haye  Hie  sane  ^fect,  said 
no  ot3ier,  as  the  oral  testimony  of  the  witness  wonkl  haye  if  given  on  the 
trial  or  assessment ;  and  eyeiy  ob|eclioii  to  the  competencf  or  credibility  of 
the  witness,  and  to  the  competency  or  releyanqr  of  any  question  put  to  hinu 
or  of  any  answer  giyen  by  him,  may  be  made  in  the  same  mumer  as  if  the 
witness  were  nersonaBy  examined  an  the  trial  or  aiwmMuiiA    (idj 
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Chaptbb  ion. 

Motions  and  Orders.* 

ftBOmnr  400.  Definition  of  an  order. 

401.  Definition  of  a  motion.  Motions,  bow  and  when  made. 
Motions  in  the  first  district.  Stay  ef  prooeeding&  Compel- 
ling pardes  to  testiQ^  on  motions. 

403.  Notice  of  motion. 


406.  In  actions  in  the  supreme  court,  county  Judge  may  ezerdae 

judge  at  chambers.    Hisora< 
401  In  absence,  &c.,  of  Judge  at  chambers,  motion  may  be  trans- 


powers  of  a  judge  at  chambers.    His  orders,  how  reviewed.  \ 


ferred  to  another  Judge. 
405.  Enlarging  time  for  the  proceedings  in  an  action. 

§  400.  [357.]  Definition  of  an  Order. 

Every  direction  of  a  coart  or  jndge,  made  or  entered  in 
writingi  and  not  included  in  a  judgmenti  is  denominated  an 
order. 

a^  Order  and  Judgment^  dktinotlon  between.— The  distinction  between 


*  b.  BCotlonB  to  be  on  notioe. — ^All  motions  are  to  be  on  notice,  or  order  to 
■how  cause  (Rule  89).  But  an  application  to  the  court  to  remove  a  mere  tech- 
nical difficulty,  by  which  other  parties  cannot  be  affected,  may  be  made  ea 
parte  (Be  Podemm,  4  How.  84). 

e.  Mottona  must  be  made  to  the  ooort. — ^Except  in  the  city  of  New 
York,  and  with  the  exception  of  certain  cases  specified  by  law,  in  which  a 
motion  may  be  made  at  chambers,  motions  must  be  made  eiUier  at  a  general 
or  special  term  (Boddl  ▼.  Bmdl^  8  Ck)de  Rep.  61.  See  ante^  §  27  and  note 
thereto). 

dL  Road  law.— A  motion  for  a  new  trial  and  assessment  of  damages,  under 
the  general  road  law  (Laws  of  1847,  c.  210),  can  <ml^  be  made  at  a  special  term 
(In  He  Fort  FUdn  and  Oooperdowm  Plank  Boad  Oo,:  Ex  Parte  Bantom.  8  Code 
B^.148). 

«.  Petitions.-— Petitions  should  be  addressed  '^  to  the  Supreme  Court  of  the 
People  of  the  state  of  New  York  "  (see  Be  Buckhout,  21  Barb.  848). 

/.  Itfotion  to  set  aside  for  inregolazlty.— ^Ssa  BuU  89.— A  motion  to  set 
any  proceeding  on  the  ground  of  irregularity  must  be  made  promptly  and  • 
before  the  moying  party  takes  any  other  step  in  the  cause  (Perue  and  Brooke 
Paper  Worke  y.  Wmt,  14  Abb.  119 ;  Lawrenee  v.  Jonee,  16  Abb.  110;  Low  y. 
^rayciem,  14  Abb.  444).  Or  the  irregularity  is  waived  (1  Johns.  Cas.  248;  10 
Wend.  560 ;  4  Paige,  488 ;  10  Paige,  559 ;  11  Paige,  470 ;  11  How.  91 ;  16  How. 
129;  871;  9  How.  7;  84:  78;  6  Abb.  807).  Ignorance  of  the  practice  no 
excuse  for  not  moving  (1  Denio,  660).  The  court  refused  to  set  aside  an 
inegularjudgmentafter  a  delay  of  three  months  (/<9nMv.  IT.  8.  SkUe  Ch.,  16 
How.  129).  And  there  can  be  no  relief  against  an  irregular  judgment  unless 
applied  for  within  ayear  after  the  Judgment  is  entered  ( Van  imithuueen  v. 
Jb^  8  How.  812 ;  WhiUhead  v.  Pseare,  9  How.  85,  ante,  p.  520  c\  But  where 
Ihe  defect  is  a  want  of  Jurisdiction  the  motion  may  be  made  at  any  time  {Hal* 
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''an  order  "  and  '*  a  Jadgment,**  is  this :  An  order  is  the  decision  of  a  motion, 
a  judgment  is  the  decision  of  a  trial  (Bentle^  t.  Janes,  8  Code  Bep.  87 ;  4  How. 
485 ;  lang  y.  Stafford,  6  How.  80). 

leU T.  BighUn,  18  How.  48;  Borsd&rfy,  Da^Um,  17  Abb.  86»  noU ;  Bake  y.  Bi- 
monaon,  12  Abb.  881). 

a.  Serving  notice  of  appeal  from  a  judgment  is  not  a  waiyer  of  a  motion 
to  set  aside  the  judgment  for  iiregularity  (CHumifha  y.  Whiting,  10  Abb.  448)i 

b.  In  all  cases  of  irregularity  merely,  or  to  open  a  de&ult,  and  in  eyenr  case 
where  the  court  at  general  term  do  not  pass  upon  the  merits,  the  motion  is 
properly  made  at  special  term  (Gaming  y.  FawerSy  9  How.  54). 

e.  One  motion  in  several  aotlona. — ^Where  there  are  seyeral  actions,  in  the 
same  court  and  between  the  same  parties,  a  motion  at  the  same  time  and  for 
the  same  object  in  all  the  actions,  should  be  made  on  one  set  of  papers  and 
one  order  only  is  necessary  (Harf{fager  y.  Bantfager,  6  How.  18). 

d.  Motion  papers  to  be  leg^y  written  (Rule  20). — ^The  motion  papers  being 
badly  de&ced  with  interlineations  and  erasures  is  a  sufficient  reason  for  deny- 
ing a  motion  (Henry  y.  Bno,  20  How.  215).  Costs  of  motion  refused  because 
motion  papers  badly  written  (Bane  y.  Jones,  8  D.  &  R  114). 

e.  All  objeottons  in  one  motion. — ^A  perty  complaining  of  any  proceeding 
in  a  cause,  must  embody  all  objections,  then  existing,  in  one  motion ;  he  can- 
not make  a  separate  motion  for  each  oblection.  Thus,  when  a  plaintiff  moyed 
to  set  aside  a  aemurrer  as  irregular,  and  failing  in  that,  moyed  to  set  aside  the 
demurrer  as  friyolous,  held,  that  the  second  motion  could  not  be  entertained 
(Desmond  y.  Woff,  1  Code  Rep.  49 ;  Buttisan  y.  Bacon,  12  Abb.  142 ;  21  How. 
478 ;  and  see  ScMemmer  y.  Mgerstein,  19  How.  412 ;  MBU  y.  Thursbg,  11  How. 
115). 

/.  Motioa  for  first  day  of  term.— Motions,  except  in  the  first  district,  are  to 
be  noticed  for  the  first  day  of  the  term,  and  to  be  accompanied  with  copies 
of  the  affldayits,  Ssc,  on  which  the  motion  is  to  be  made  (Kule  49 ;  2  Code  R 
67;  129). 

g,  Groonds  of  motion. — ^Th^  particular  grounds  of  a  motion  should  appear 
plainly,  either  by  the  notice  of  motion  or  the  affldayits  (BBis  y.  Janes,  6  llow. 
298  ;  and  see  Rule  89). 

A  Countermand. — ^A  notice  of  motion  cannot  be  so  countermanded  by  the 
party  who  has  giyen  It,  as  to  deprlye  the  opposite  party  of  the  right  of  attend- 
mg  on  the  day  sp)ecifled,  and  haylnff  the  motion  dismissed  with  costs  (BcUes  y. 
James,  1  Duer,  668.  Approved  by  ul  the  judges  of  the  superior  court). 

i.  Death  of  party  pending  a  motioa  — If  a  party  dies  pendine  a  motion, 
the  decision  of  which  will  not  finally  determine  the  action,  an  oraer  of  reyi- 
val  nmst  be  had  before  the  decision  of  such  motion  can  be  entered  (Beed  y. 
Butler,  11  Abb.  128). 

j.  Order  conolodes  only  parties  or  privies. — ^An  order  on  a  summary 
application,  in  an  action,  is  not  conclusiye  upon  a  person  not  a  party  to  the 
action,  although  he  appears  and  opposes  the  mnUng  the  order  (Acker  y.  Led" 
yard,  8  Barb.  515 ;  see  Clarl&'s  case,  15  Abb.  227). 

k.  Order  binding  until  set  aside. — ^If  a  motion  is  heard  on  insufficient  notice, 
or,  on  defectiye  papers,  or  in  the  wrong  county,  it  may  be  irregular,  but  is  not 
yoid  and  will  be  binding  until  set  aside  (Blackmar  y.  ran  Inwager,  5  How.  867 ; 
1  Code  Bep.  N.  S.  80). 

I  Stay  of  prooeeding  anta  motion  deoidad. — ^Where  there  is  a  stay  of 
proceedings  until  the  decision  of  a  motion  and  on  deciding  Uie  motion  the 
stay  is  oraered  to  be  continued,  the  opposite  party  cannot  take  any  step 
intermediate  the  decision  and  the  seryice  of  the  order  (Warren  y.  WendeU,  18 
Abb.  187). 

m.  Order  by  default— Where  a  motion  is  noticed  for  a  day  out  of  an  ap- 
pointed term,  it  must  be  brought  on  on  the  day  specified.  And  where  th% 
moying  party  does  not  appear  en  that  day,  he  is  not  enliUed  to  b\&  motion  by 
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0.  Mottonpi^Mntototlid.-^IItotfcedii^rofthentpectlTeattonie^ 
ffle  the  papon  used  bf  Hwm,  oa  a  motiioii  (Ammvv  t.  JmIims  8  How.  84f :  1 
Code  Rep.  4S;  Bii]e8)L 

deflmlt  OB  a  robeeqaent  day  (T^rwtfqr  y.  3\wiMy,  8  Hoir.  880 ;  see  g  404).  If 
no  one  appears  to  oppose,  on  proof  of  dne  service  of  notioe  of  the  motion,  tbe 
moving  party  ia  enntied  to  the  order  asked  for  (Rides  88,  W),  but  no  mote 
than  is  asked  tor  (Andanm  t.  Mktmn,  1  fland.  718 ;  1  Code  Rep.  9S).  ThoB» 
if  the  Uie  notice  of  mottsB  does  not  state  that  eosts  will  be  asked  for,  bat  tiiat 
the  pai^  wiU  apply  **  for  such  o^her  and  ftuthcr  order  as  the  court  may  deem 
proper,''^  it  woaid  be  deemed  imgolar  to  take  by  de&olt  an  order  for  the 
relief  asked  for  iMftcosto(Jiri?fC!knipy.  Ton  DnM^^s  8  Code  Rep.  140 ;  5  How. 
184).  And  in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be.  taken 
by  deiSMilt,  which  interferes  with  the  power  of  the  court  in  controlling  the 
calendar  ( Grain  v.  B^ftDlau^  4  How.  79).  And  even  if  no  one  appears  to  oppose,  yet 
if  the  service  or  proof  of  service^  ia  InsufBdenty  the  court  will  deny  the  motion 
(8  CiOnes  R  88). 

b.  Preliminary  objaotloo.— If  it  is  intended  to  take  any  objections,  to  a 
motion  of  a  merely  technical  character,  they  should  be  raised  before  the  mer* 
its  of  the  motion  are  ffone  into ;  otherwise  they  will  be  considered  as  waived 
(8  Caines*  R.  106 ;  16  How.  271). 

SL  Afldavita  on  motioa— Where  papers  have  been  served  for  a  motion^ 
and  that  motion  is  abandoned,  the  moving  party  may  serve  a  fresh  notke, 
stating  therein  that  the  motion  will  be  made  on  the  papers  already  served, 
Intellmbly  referring  to  them,  and  in  that  case  such  papers  may  be  read  on  the 
second  motion  ( Van  BeAM^tien  v.  Stewnt^  14  How.  70]i,  and  although  a  party 
muHng  a  motion  is  not  ordinarily  allowed  to  read  amdavits  in  support  of  his 
motion,  copies  of  which  have  not  been  served,  yet  in  esses  where  alflkiavits 
read  in  opposing  a  motion  introduce  new  matter  which  may  operate  as  a  sur- 
prise upon  the  moving  partv,  he  is  sometimes  allowed  to  have  the  motion  stand 
over  for  the  purpose  of  obtaining  affidavits  to  contradict  or  explain  the  new 
matter  allc^reci,  especially  when  the  new  matter  charges  the  moving  party  with 
bad  ftith  {Sshermerhom  y.  Van  Vont,  1  Code  Rep.  IM .  &  400). 

d,  SxtantcfreUafoa  mottoo^Where  a  party,  in  his  notice  of  motion 
laerved  on  the  adverse  party,  asks  for  a  specific  relief^  or  for  such  other  or  for- 

ther  order  as  may  be  Just,  the  court  may  afford  any  relief  compatible  with  the 
fhcts  of  the  case  presentea  (The  PwpU  v.  Twrnar^  1  CaL  Rep.  162).  Where  the 
notice  of  motion  was  to  dissolve  the  injunction,  **  and  for  other  and  further 
relief,"  te.,  and  die  motion  was  denied  at  special  term,  the  general  term  on 
appeal  ordered  a  new  defendant  to  be  Joinea  in  the  action,  and  it  was  held 
tiliat  such  order  was  authorised  by  the  prayer  for  other  relief  (Mwrixn  y. 
iTaiiMue.  2  Abb.  890 ;  and  see  Mann  y.  BrookM^  7  How.  467).  It  is  irregular  to 
grant  affirmative  relief  to  a  party  opposing  a  motion,  upon  matters  appearing 
Si  the  opposing  papers,  which  the  moving  party  has  no  opportunity  to  answer 
(Qofiisk  y.  BMaon^  8  Barb.  282).  On  a  monon  the  court  may  grant  the  appUa^ 
tlon  in  part  and  deny  it  in  part  (jDa  Amist  v.  iSnrfe,  11  How.  477). 

e.  On  motion  to  vacate  an  m  parU  order  granting  a  stay  for  more  than 
twenty  days,  the  court  may  order  a  stay  (Olumpha  y.  WhUinff^  10  Abb.  448). 

/.  Facts  occurring  pending  a  motion  held  not  to  control  the  decision  of  the 
motion  (Rignsg  y.  TaMmadgty  17  How.  668). 

g,  Atim^w<Hiig  moving  papers. — ^An  opposing  PATty  is  sometimes  allowed 
to  amend  a  defect  in  his  prooeedinffs,  without  being  put  to  a  motion  on  his 
part  But  this  may  be  aOowed  only  in  cases  where  the  court  can  see,  ih>m 
the  nature  of  the  case,  that  no  valid  objecdon  can  be  made  to' the  amendment 
in  case  a  motion  Is  spedflcally  made  for  that  purpose.  (lb.)  And  where, 
after  a  motion  had  been  heard  and  decided,  it  appeared  that  the  affidavit  used 
to  oppose  did  not  contain  any  Jurat  or  signature  of  any  officer  before  whom 
sworn,  leave  was  granted  to  the  party  te  reswear  tiie  affidavit  (8  How.  187« 
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a,  R6U0Wlas  boUqil— »A  spoulil  notloo  csbdikA  te  rencrif 6d  ifMiotit  )mt9 
of  the  court  for  that  purpose  6tAtAR9d{MiUMlT.  AUm,  13  Wend.  990;  DoUfu$ 
T.  Fnmth^  6  Hill,  498;  Alk%  y.  GWt,  13  Wend.  203;  WiOetT.  Fa^mvmther,  1 
Barb.  78 ;  Bellinger  r.  Martindale.  8  How.  118 ;  Bowman  ▼.  JSffMm,  5  SaikL 
657;  CoMeau  y.  Bnfo/ni,  4  Abb.  403;  Sn^fder  y.  H^A«te,  6  How.  831 ;  Mm$  y. 
2^f«0y,  11  How.  114;  Rule 28,  and  see  on^e,  p.  406, d).  A  party  cannot,  by 
omitUiu^  to  enter  the  order,  obtain  a  rifcht  to  renew  a  moticm  {Peei  y.  Offiter^ 
hnen^  14  Abb.  56).  It  is  discretionaiy  with  the  court  to  allow  a  renewal  of  a 
motion,  on  the  same  or  additional  papers,  and  its  decisi<Ni  will  not  be  reyiewed 
on  appeal  {White  y.  Muntroe,  13  Abb.  857).  A  motioii  denied  on  a  preliminary 
objection  may  be  allowed  to  be  renewed  on  the  merits  (Marvin  y.  Lewie^  1^ 
Abb.  483).  But  leaye  wUl  not  be  giyen  to  renew  a  motion  to  enable  a  party  to 
insist  on  (acts  known  to  him,  but  not  insisted  upon  at  the  hearing  of  the  oHg- 
inaX  motion  (BUUsan  y.  Baean,  13  Abb.  143;  31  How.  478,  and  see  JBdUemmar 
y.  Myemein,  19  How.  413 ;  LowU  y.  Martin,  13  Abb.  178). 

ft.  CoocBtional  oidsr^— hSm  Buie  57.  Where  an  order  is  mnted  on  a  con- 
dition, the  condition  must  be  performed  within  twenty<«>ur  hours,  nnless 
otherwise  expressed  in  the  order  (8Mn  y.  Johneony  7  Cow.  421).  An  order 
eranted  on  payment  of  costs  is  a  conditional  order,  and  it  is  of  no  force  unless 
ue  costs  be  peud  instanter,  i.  e.  within  twenty-four  hours ;  and  the  party  who 
is  to  pay  costs  must  seek  out  the  other  partr  to  make  a  tender  of  the  costs  (8 
Johns.  372 ;  5  Paige,  83 ;  1  How.  7).  And  he  must,  at  his  peril,  take  notice  of 
the  order  of  the  court,  without  wutins  to  be  served  with  a  copy  of  tlie  order 
( WeOink  y.  Bentnek,  32  Wend.  608).  And  if  the  party  neglect  to  pay  the  costs 
on  demand,  the  other  party  may  proceed  as  if  no  such  order  had  been  made 
{Pugdey  y.  Van  AUen^  8  Johns.  273).  But  where  an  order  requires  an  act  to  be 
done,  and  costs  to  be  paid,  the  payment  of  costs  is  not  a  condition  precedent 
to  tiie  doin^  the  act  (Sturteoant  y.  Fciirman^  4  Sand.  647 ;  Rule  38 ;  and  see 
Fbrd  y.  Dandy  1  Bosw.  669).  And  where  a  party  is  relieyed  against  a  regular 
order  on  certain  specified  terms,  it  is  the  duty  of  the  party  applying  for  such 
relief  to  draw  up  and  enter  the  order  granting  the  same,  without  unreasonable 
delay,  and  if  he  neglects  to  do  so,  t£e  adyerse  party  upon  filing  an  affldayit 
showing  such  neglect,  and  that  the  terms  on  which  relief  was  to  be  granted 
haye  not  been  complied  with,  may  proceed  to  carry  into  efTect  the  orisiiud 
order  without  entering  an  orderupon  the  application  for  relief  against  it  (%^- 
man  y.  Tredwdly  5  Paige,  83).  When  a  party  obtains  an  order  to  be  relieyed 
on  terms  against  a  regular  (M:der,  he  must  seek  014  the  attorneys  of  the  adyerse 
party,  and  perform,  or  offer  to  perform  such  terms,  or  he  will  lose  the  benefit 
of  the  order.    (Id,) 

c  Cliamber  order  after  order  of  the  court — Afber  an  order  of  a  court  in  a 
cause,  a  further  order  of  a  judge  as  chambers  on  the  same  sutject  is  irregular 
(atanetmry  y.  Durdl,  1  Johns.  G.  896). 

d  Bntitlins  order. — The  entitlmg  an  order  as  granted  at  a  spedal  tenn, 
which  by  law  may  be  made  by  a  Judge  out  of  court  only,  or  the  making  such 
order  by  a  Judge  when  sitting  at  a  special  term,  instead  of  when  sitting  at 
chambers,  will  not  yitiate  the  order  (In  the  matter  cf  the  Knickerbocker  Bank^  19 
Barb.  603;  and  see  Dreseer  y.  Van  Pat,  15  How.  19,  and  5  Abb.  53;  10 
How.  435). 

e.  Entry  of  order.— N^either  party  can  haye  any  benefit  from  a  decision  of 
the  court  until  the  order  upon  such  oecifflon  is  drawn  up  and  entered  (antey  p. 
^  684,  a).  And  it  is  the  duty  of  the  preyaillng  party  to  see  wat  the  order  conforms 
to  the  decision  (Sawufe  y.  Belyea,  1  Code  K.  43 ;  8  How.  376 ;  La  Forge  y.  Van 
Wagenen,  14  How.  57).  The  order  should  be  dated  as  of  the  day  it  is  actually 
entered.  But  where  it  is  dated  as  of  the  day  the  dedrion  was  xnade,  the  party 
entering  cannot  afterwards  object  to  it  on  that  ground.  If  the  party  entitled 
to  draw  up  the  order  neglects  to  enter  it  for  twenty-four  hours  after  the  decis- 
ion is  made,  any  other  party  interested  in  the  entry  of  the  order,  may  enter 
it  Where  an  order  is  special  in  Its  proyisions  the  party  entitled  to  draw  up 
the  same  should  submit  a  copy  of  the  proposed  order  to  tiie  adyerse  party,  so 
that  he  may  propose  amendments  (H^M^uy  y.  BeUen,  4  Paige,  140).  [In  the 
Superior  Court  of  New  York  dty,  where  an  order  is  colered  ec  ports,  and  th» 
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opposite  party  is  cUsaatisfied  with  it,  he  may  <m  a  notice  of  tvo  days  hare  a 
re-settlement]  See,  ante,  p.  687,  ^  If  the  saoceasftil  party  does  not  enter  the 
order,  the  unsaooessftd  party  may  do  so,  in  order  to  appeal  (iM  t.  Oowenhaoen^ 
14  Abb.  56 ;  and  see  ante,  p.  465,  b), 

a.  Order,  to  what  tfano  tt  relataa.— The  court  never  allows  a  party  to  be 
prejudiced  by  ilB  own  delay.  And  where  the  ooort  delays  annonncinir  its  de- 
cision on  a  motion,  the  de<nsion  when  made  relates  back  to  the  time  when  the 
motion  was  made,  and  any  proceedings  taken  intermediate  the  making  the 
motion  and  the  annooncement  of  the  decision  will  be  at  the  risk  of  having 
them  set  aside  if  conflicting  with  the  dedrion.  Thns,  where  a  defendant 
moved  on  the  29th  of  January  to  chanse  the  place  of  trial,  and  the  decision 
ffrantlng  his  motion  was  not  announced  till  the  34th  of  February,  the  plaintiff 
m  the  interim  having  taken  an  inquest,  held  that  the  inquest  was  irregular  ^ 
and  on  motion  it  was  set  aside  (Wman  v.  Sendenonj  15  How.  90). 

&•  Told  ordarw— An  order  returnable  on  a  Sunday  is  void  {AreUe  Fire  Im, 
Co,  V.  Hiekt,  7  Abb.  204).  And,  mmbis.  so  is  an  order  made  on  a  motion  in  the 
wrong  county  (NeiooonA  v.  Beed,  14  How.  100 ;.  and  see  18  id.  874 ;  6  id.  867 ; 
2  Code  R.  76;  10  How.  424). 

e.  Denying  motion,  on  party  refiiafng  to  be  eacamined  orally.— A  Judge 
before  whom  a  motion  is  heard  at  special  term  cannot  direct  the  responding 
party  to  appear  before  him  and  be  examined  orally  touching  the  matters  of 
met  involved  in  the  controversy,  and  upon  his  refusing  to  submit  to  such  exam- 
ination, determine  the  motion  against  him  for  that  cause  (Meifer  v.  Lent^  7  Abb. 
225 ;  reversing  16  Barb.  538;  Hee  now,  %  401). 

d.  Referenoe  on  motion. — ^It  seems  (hat  if  the  affidavits  on  a  motion  are  not 
snfflcientlv  definite,  the  court  should  order  a  reference  to  ascertun  and  report 
the  facts  (id, ;  and  see,  ante,  p.  493,  c). 

A  Crnnmiimlan  to  eaumine  witnaaaea*  on  a  mottoUd— See  ante,  p.  757,  g. 

f.  Serving  oofpj  pleadings.— When  a  motion  is  to  be  heard  on  the  pleadings 
it  is  not  necessaiy  to  serve  a  copy  of  such  pleadings  (Ifewbtiry  v.  Newbury,  6 
How.  182). 

g.  Copies  of  pleadings  served  on  the  adverse  party  should  be  perfect  copies* 
including  signatures,  jurat,  &c,  and  the  party  served  has  a  right  to  presume 
that  the  copy  pleading  served  is  a  correct  copy.  But  where  the  original  is 
correct  and  the  copy  defective,  the  party  serving  the  copy  may  be  allowed  to 
serve  an  amended  copy  on  payment  of  costs  occasioned  by  the  irregularity 
(LMefohn  v.  Munn,  8  raige,  200).  • 

h.  Right  to  begin  on  motion. — ^When  a  motion  is  brought  before  the  court 
upon  an  order  to  show  cause,  the  order  is  regarded  as  a  notice  of  motion,  and 
the  party  obtaining  it  is  entitled  to  open  and  close  the  argument  (N.  T.  4b 
Harlem  R,  R  Oo,  v.  Cammitumere  qf  MetropoUian  PoUee,  1  Hilton,  562). 

i  Ol^eotlon  to  oomplaint  on  motion. — The  court  will  not  as  a  general  rule, 
on  an  interlocutory  motion  made  by  the  plaintiff  after  issue  Join^,  conrider 
the  objection  that  the  complaint  does  not  state  £M)t8  sufficient  to  constitute  a 
cause  of  action  {JBarike  v.  Maher,  2  Bosw.  691). 

J.  Impeaohing  a  deponent  on  a  motion. — The  character  of  the  deponent 
in  an  affidavit  used  on  a  motion  may  be  impeached,  by  affidavit,  but  the  oppo- 
site party  should  be  afforded  an  opportunity  to  rebut  such  impeachment  (see, 
Francis  v.  Church,  Clarke.  475 ;  MerriU  v.  Baker,  11  How.  456 ;  Clarke  v.  Froit^ 
8  Cai.  125 ;  and  contra,  Calien  v.  Keamg,  2  Cow.  529). 

k.  Costa  on  a  motion. — Costs  of  a  motion  are  not  given  on  a  motion  being 
granted  by  default,  unless  asked  for  In  the  notice  of  motion  or  order  to  show 
cause  (Rtnta  v.  MarceUtu,  2  Barb.  874).  But  if  the  opposite  party  appears  and 
litigates  the  motion,  costs  are  in  the  discretion  of  the  court  whether  asked  foi 
by  the  notice  or  not  (Banta  v.  MareeUue,  2  Barb.  374). 

2.  Where  a  motion  wassranted  in  part  and  denied  in  part  no  costs  were 
allowed  to  either  party  {(Srbin  v.  George,  2  Abb.  465). 

m.  Costs  denied  where  the  moving  party  asked  for  more  than  he  was  enti- 
tled to {WMf^  V.  WmUm;  4  How.  29). 
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a.  Costs  wereffiTen  against  the  moTing  party  because  he  had  impioperlj 
asked  for  costs  (Week$  y.  amihwiek,  13  How.  170). 

b.  Each  party  saoceedhig,  no  coets  allowed  to  either  (Ohapman  y.  Lematif 
11  How.  M>^. 

c  CkMts  to  abide  eyent  {Johtutm  y.  JtUoU,  7  How.  485). 

d.  Motions  denied  with  costs,  becaose  the  moying  papers  did  not  state  the 
irrendarities  complained  of  (FInrkiM  y.  Msad,  22  How,  476 ;  Belover  y.  Jfbrbei, 
22  How.  477), 

e.  Motion  to  set  aside  proceedings  because  the  folios  not  marked  denied 
with  costs,  the  moying  papers  not  haying  the  folios  marked  {Sawyer  y,  SeAoori' 
maker,  8  How.  1»8). 

/.  Servloe  of  ord«r  — An  order  entered  with  the  clerk  is  properly  senred  by 
delivering  a  copy  and  at  the  same  time  showing  a  certified  copy  iSmUh  y. 
Smith,  28  How.  184). 

g.  One  appeal  from  two  orders. — ^Where  two  orders  are  made  and  entered 
in  a  cause  on  the  same  day,  one  of  which  substantially  embraces  Uie  other, 
and  the  opposite  party  appends  from  both  orders,  he  may  do  so  in  one  appeal 
(Qregory  y.  Dodge,  8  Paige,  90;  and  see  7b0y.  Humaoi,  15  How.  816). 

Ji,  BCotioas  in  the  superior  court— The  practice  of  the  superior  court  as  ta 
.  grantinff  motions  by  default,  was  stated  by  Bosworth,  J.  (CM  y.  La/ihey^  \^ 
How.  200;  4  Duer,  678;  2  Abb.  158),  as  foUows:  Bx  parte  orders  may  be 
granted  by  anj  Judge  of  the  court,  whereyer  he  may  be  foimd  within  the  ter- 
ritorial  limits  m  which  he  is  authorized  to  do  official  acts.  Motions  upon 
notice,  or  orders  to  show  cause  can  be  moved  in  vaeatum,  in  the  absence  of 
the  adverse  party,  only  before  the  Justice  who  sits  at  chambers,  on  the  day  for 
which  the  notice  is  given  or  the  order  to  show  cause  is  returnable.  Demults- 
for  not  making  such  motions  can  be  moved  before  such  Justice  only.  Cham- 
bers during  vacation  is  regularly  held  in  the  general-tenn  room.  During  term 
Ume,  motions  on  notice  and  orders  to  show  cause,  in  the  absence  of  the  oppos- 
ing attorney  or  counsel,  can  be  moved  only  before  the  Justice  who  holds  the 
ejSoiai  term.  Motions  to  discharge  such  notices  or  orders  to  show  cause,  on 
account  of  the  defoult  of  the  party  serving  them  to  bring  them  on,  can  be 
made  before  such  Justice  only.  When  the  attorneys  or  counsel  of  both  parties 
attend,  they  may  be  heard  before  any-Judge  of  the  court,  who  is  disengaged. 
But  there  is  but  one  place  where  defaults  can  be  taken  on  the  &ilure  of  the 
attorney  serving  a  notice  or  order  to  show  cause  to  bring  on  his  motion,  or  on 
the  fiiilure  of  the  attorney  on  whom  it  is  served,  to  appear  and  oppose. 

See,  ante,  §  27,  and  note  thereto. 

i.  Decision  on  a  demurrer. — (See  ante,  p.  684,  b.)  [The  decision  of  the  court 
allowing  or  overruling  a  demurrer,  is  in  the  form  of  an  order  for  judgment,  in 
all  cases,  Whether  it  gives  leave  to  amend  or  not.  That  order  for  Judgment  is 
appealable,  and  is  to  be  appealed  from  as  any  other  order.  Of  course,  it  must 
be  so  appealed  from  while  it  remains  an  order,  for  after  a  Judgment  is  entered, 
.it  becomes  merged  in  the  Judgment ;  an  appeal  fh>m  the  order  would  then  be 
fdtile  and  irregular.  The  appeal  must  be  from  the  Judgment  This  is  the 
result  of  the  decisions  (see  Ford  v.  Turner,  5  Duer,  684 ;  18  How.  198 ;  8  Abb 
885 ;  Phippe  v.  Van  CoU,  4  Abb.  00 ;  15  How.  110;  Iveg  v.  MiOer,  10  Barb.  197 
Bq/nobUy,  Freeman, 4  Bfind.  702;  BenOeyY.  Jones, S  Code  Kdl;  4How.  885 
King  v.  Stafford,  5  How.  80 ;  Wood  v.  Lambert,  1  Code  R  N.  S  214 ;  8  Sand.  724 
Drummond  v.  Huseon,  8  How.  247 ;  1  Duer,  688 ;  Dolpk  v.  WhUe,  8  How.  275 
Lewie  y.  Acker,  8  How.  414).  If  the  demurrer  is  on  to  the  whole  pleading,  and 
the  decision  reserves  no  leave  to  amend,  nor  grants  a  stay  of  proceedings,  then, 
as  an  appeal  from  Uie  decision  as  an  order  is  not  a  stay  of  the  proceedings 
(awte,  p.  685,  (),  there  is  nothing  to  prevent  the  successful  party  entering  a  Judg- 
ment on  the  decision  in  his  &vor,  and  forcing  the  opposite  party  to  review  the 
decision,  if  at  all,  by  an  appeal  from  the  Judgment  If  an  apneal  be  taken  to* 
the  general  term,  from  a  decision  on  a  demurrer,  as  an  app^  fh>m  an  order,, 
and  the  general  term  affirms  such  decision,  and  Judgment  is  thereupon  entered, 
the  cause  must,  in  all  cases,  be  again  brought  before  the  general  t«nn,  on  aa 
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tppeal  from  the  Jndiemeiit,  before  it  cut  be  eppieled  to  the  oomt  of  i^^peala 

M»  SoOiUer  Bank  Y.  FoO,  15  N.  Y.  MS). 

a.  Deohrion  on  a  motloii  vtider  eeoiiOB  M7.— tlie  decUon  of  a  Jndee  at 

chambers,  under  section  247,  holding  an  answer  friyolous  and  ordering  r^K^ 
ment  for  the  plaintiff,  is <ifi<ml^(TfW2tjB.  Ch.  y.  KtrlHi^  10  How.  457; 
Oifuld  y.  OarpitUer^  7  id.  98).  In  other  ceaee  it  hae  been  held  that  a  decision 
on  an  application  onder  section  S47  is  a  judinnent,  and  must  be  appealed  from 
as  a  judgment  (BenOey  y.  J<mM^  8  Code  Rep.  87 ;  4  How.  885 :  I>arrm§  y.  MSier^ 
8  Code  Hep.  241  „,Kin(i  y.  Stafwi,  5  How.  80;  BoberU  y.  Morruon;  7  id.  896; 
I^wr&neer,I)awi,\±i!iiiEuUy,am^9\d.lfiO;  Martinx. Eanotm, 2  Abh. 
890 ;  Bruce  y.  iH'iiJbi^y,  8  iiow.  897).  Where  a  motion  for  Judgment  upon  a 
demurrer  as  friyolous  was  granted,  with  leaye  to  defendant  to  answer  in  two 
days,  the  defendant  ap^l^  from  the  decision  to  the  general  term,  as  from  an 
order ,^held  by  the  li.  x .  Com.  Pleas,  at  general  term,  that  he  miffat  do  so 
{Lee  y.  AintUe,  4  Abb.  90,  note^  and  id.  468 ;  see  mtproy  and  ante,  p.  674,  b), 

b.  XMimJflaal  of  oomplalnt.— The  dismissal  of  the  complaint  for  not  pro- 
ceeding in  the  action,  is  a/14<^»Mn<(2VUlpa1i^Ay.^2>l^^  [Doubtful]. 

e.  Order  for  new  triaL— An  order  of  the  supreme  court  at  general  term, 
leyersing  a  Judgment  obtained  at  the  circuit  court,  and  ordering  a  new  trial 
ii  not  a  Judgment  (Duane  y.  Jfarthem  RROa.^  How.  864). 

See  note  to  anbdiyisioii  5  of  section  807. 


*  §  401.  [358  to  862.]  (AmM  1849, 1852,  1858,  1859,  1862). 
Definition  of  a  motion.  Motions^  how  and  tohcre  made. 
Motions  in  the  firgtdistriot.  Stay  of  prooeedinge.  Compdlitii^ 
parties  to  testify. 

(1.)  An  application  for  an  order  is  a  motion. 

(2.)  Motions  maj  be  made,  in  the  first  jadicial  district,  to  a 
jadge  or  justice  oat  of  conrt,  except  for  a  new  trial  on  the 
merits. 

(3.)  Orders  made  oat  of  conrt,  withont  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moying  party  resides,  except  to  stay  pro- 
ceedings after  verdict 

(4.)  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  the  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein,  and 
no  motion  upon  notice  can  be  made  in  the  first  judicial  district, 
in  an  action  triable  elsewhere. 

(5.)  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  tlian 

^Amended^8ee  Appendijk 
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twenty  days  fifaall  be  granted  by  a  judge  oat  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

(7.)  When  auy  party  intends  to  make  or  oppose  a  motion  in 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have 
the  affidavit  of  any  person  who  shall  have  refused  to  make  the 
same,  such  court  may,  by  order,  appoint  a  referee  to  take  the 
affidavit  or  deposition  of  such  person.  Such  person  may  be 
subposnaed  and  compelled  to  attend  and  make  an  affidavit 
before  such  referee,  the  same  as  before  a  referee  to  whom  it  is 
referred  to  try  an  issue.  And  the  fees  of  such  referee  for  such 
service  shall  be  three  dollars  per  day. 

&  This  section  (401)  does  not  apply  to  soits  existing  at  the  time  of  the  pas- 
sage of  the  code,  nor  to  a  special  statutory  procedin^  (In  Be  BieJ^i  WiU,  5 
How.  816;  a  Code  Rep.  128^  Broekway  v.  J&weU,  16 Barb. 590;  WeUsy,  Jonea^ 
2  Abb.  90). 

b.  Subdivision  L  What  la  a  motion  ? — The  following  applications  to 
the  court  have  been  held  to  be  motions:  Application  for  a  oommiasion 
(JSrwin  V.  Votn'Mes,  26  Barb.  127 ;  18  How.  IdO);  an  appeal  pursuant  to  §  849 
ISawiffe  T.  DarroWf  2  Code  R  57) :  an  application  pursuant  to  section  247 
{Roberts  ▼.  Clarke^  10  How.  415 :  wmld  v.  Carpenter^  7  id.  99;  see,  however, 
{Jonee  y.  BenUy,  3  Code  R.  87 ;  4  How.  885 ;  King  y.  Stafford,  5  id.  80) ;  an 
application  for  a  rehearing  at  eeneral  term  by  way  of  appeal  from  a  single 
Judge  ( Van  Wydc  y.  AUiger,  1  Code  R  68).  But  the  application  to  haye  costs 
of  appeal  from  a  surrogate's  decree  tazca  is  not  a  motion  (Broekway  y.  JeweUy 
16  Barb.  590 ;  and  see,  ante,  p.  620,i.) 

e.  Subdiyiflion  2. — This  applies  to  all  motions,  except  the  one  excepted, 
"  therefore  an  order  for  the  appointment  of  a  ^ardian  in  partition  may  be 
madeby  a  Judge  at  chambers"  {Diebrow  y,  FMger^  5  Abb.  54;  and  see,  arUe^ 
section  27.  * 

d  Subdivision  3.— The  term  ^  the  court "  means  the  court  in  which  the 
action  is  pending  {Mann  y.  l^ler,  1  Code  Rep.  N.  S.  888;  6  How.  286).  A 
county  Judge  may  make  an  order,  staying  proceedings  on  a  judgment  on  the 
report  of  a  referee.  A  report  of  a  referee  is  not  a  t)erdiei  (Otis  y.  Spencer,  8 
How.  171).  A  county  Judge  before  whom  a  proceeding  supplementary  to  the 
execution  is  pending  cannot  make  an  order  staying  such  proceeding  (B'k  €f 
Genesee  y.  Sjpeneer^  15  How.  412 ;  and  see  id,  1^;  Gould  y.  Ohapin,  4  How.  185 ; 
ahd  ante,  147,  a.) 

e.  Subdivision  4. — ^In  order  to  authorize  the  court  to  hear  a  motion  it  is 
not  necessary  to  show  that  it  is  made  in  the  proper  county.  If  nut  thus  made, 
that  &ct  can  be  shown  In  opposition  to  the  motion,  or  it  may  furnish  ground 
for  vacating  any  order  taken  by  default  on  such  moticm,  and  perhaps  any 
otder  on  such  motion  would  be  void  (Newcombe  y.  Beed,  14  How.  100 ;  see, 
however,  as  to  the  order  being  void,  Blackmar  v.  Van  Inwager,  5  id.  867 ; 
Gelltr  v.  Hoyi,  7  id.  265). 

/.  The  county  in  which  an  action  is  triable,  is  the  county  in  which  the 
venue  is  laid,  that  is,  the  county  named  as  place  of  trial  in  the  complaint 
(acvld  v.  Chapin,  4  How.  185 ;  Canal  Bk  v.  Harris,  1  Abb.  192).  The  word 
trialUe  applies  onfv  to  the  county  named  as  the  place  of  trial  (Bangs  y.  Sdden^ 
13  How.  168).  Thus  where  the  plaintiff  and  defendant  reside  in  different 
counties  not  adjoining,  and  in  different  Judicial  districts  not  adjoining,  and 
the  plaintiff  names  the  county  of  his  residence  as  the  place  of  trial,  that  is  the 
county  in  which  the  action  is  triable,  until  the  place  of  trial  is  changed  bv  an 
order  of  the  court  (Id. ;  S.  C.  id.  874 ;  Askins  y  Hearns,  8  Abb.  184 ;  ChMuek 
V.  Morrissun,  6  How.  867. 
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o.  Where  no  copy  of  the  complaint  has  been  served,  and  no  complaint 
has  been  filed,  the  defendant,  for  the  purpose  of  moving,  is  at  liberty  to  re- 
gard the  oonnty  in  which  the  summons  states  the  complaint  will  be  filed, 
as  the  coonty  in  which  the  action  is  triable  (Jchnaon  v.  BryaHy  1  Code  Rep 
N.  S.  46 ;  i>8f»K>»  V.  iW^B,  13  How.  287).  And  9enMe,  where  no  place  of- 
trial  is  named  in  the  complaint,  the  motion  may  be  made  in  any  dis- 
trict within  which  the  action  is  properly  triable  (HbidikM  v.  Crocker.  15  How. 
886.) 

b.  Brie  connty^ — Actions  triable  in  Erie  county  require  all  motions  in 
relation  to  them  to  be  made  in  the  8th  district,  as  there  are  no  counties  out 
of  that  district  adjoining  Erie  (InglehartY,  Johnsarij  6  How.  80.) 

c.  Orleans  county. — All  motions  in  the  supreme  court,  and  all  suits  and 
proceedings  in  equity  in  said,  court,  arising  in  the  county  of  Orleans,  may  be 
brought  to  a  hearing  at  any  special  or  general  term  of  said  court  in  the 
county  of  Erie,  in  the  same  manner  as  though  the  said  county  of  Erie  was 
adjourning  the  said  county  of  Orleans  (Laws  of  1848,  ch.  85,  p.  47.) 

d  First  distrlot — ^The  special  or  general  terms  of  the  supreme  court  in  the 
first  Judicial  district  have  no  Jurisdiction  to  hear  a  motion  [upon  notice]  in  an 
action  triable  in  another  district  {Harri$  v.  Clark^  10  How.  415 ;  Canal  aank  v. 
HnrrU,  id.  452 ;  10  Barb.  587 ;  Wheeler  v.  Maitiand,  12  How.  85).  An  applica- 
tion for  an  order  of  supersedeas  (under  2  R.  S.  556,  ^§  86,  87)  may  be  made  to 
the  Judge  of  the  first  district,  idthough  the  action  is  triable  elsewhere  ( Wells 
V.  JoneSf  2  Abb.  20).  It  is  not  a  case  governed  by  section  401  (id.;  and  see 
Weed  V.  Sturgis,  18  How.  180;  Cunningham  v.  Widing,  5  Abb.  413). 

e.  Subdivision  & — No  Judge  has  the  right  arbitrarily  to  make  an  ex-parte 
order  staving  proceedings  m  an  action  for  a  given  period,  or  twenty  davs  (§401; 
MilU  V.  Thurtby,  11  How.  114).  The  stajr  should  always  be  until  the  party 
obtaining  it  can  make  some  other  application  for  reWef  (Chuitbuck  v.  Marrieon^ 
6  How.  867) ;  and  in  Sales  v.  Wooditi  (8  id.  350),  the  same  Judge  (Harris)  held 
that  an  order  to  stay  proceedings,  to  render  it  efiectual,  must  be  accompanied 
by  a  notice  of  motion.  An  order  to  stay  proceedings  for  a  given  number  of 
days  is  never  proper.  It  should  always  be  limited  by  a  time  when  the  party 
can  make  application  for  the  relief  he  seeks.  Whether  an  ex-parte  order  of  a 
Judge  at  chambers  staying  proceedings  until  the  decision  of  an  appeal  is  valid, 
although  the  effect  o'f  the  order  must  be  to  create  a  sta^  for  more  than  twenty 
days  {Lottimer  v.  Lard,  4  E.  D.  Smith,  184).  Held  it  is  not  valid  (Steam  JVdv. 
Co,  V.  Weedf  8  How.  49 ;  contra,  of  an  order  made  by  the  court  (Harris  v. 
Clark,  10  How.  421).  In  one  case  (Langdon  v.  WUkes,  1  Code  Rep.  N.  S.  10), 
it  was  held  by  King,  J.,  that,  several  orders  each  staying  the  proceedings  for 
less  than  twenty  days,  but  collectively  more  Uian  twenty  days,  might  be  made. 
That  case  was  cited  in  the  superior  court ;  and  per  Duer,  J., "  I  cannot  follow 
the  decision  that  has  been  cited ;  the  meaning  of  the  code  is  that  there  shall 
be  no  stay  of  proceedings  beyond  twenty  days,  except  upon  notice  to  the 
adverse  party ;  and  wheUier  a  stay  exceeding  the  time  limited  be  granted  by 
a  single  order  or  l>y  successive  orders,  is  immaterial.  The  intent  of  the  pro- 
vision is  as  much  violated  in  the  one  case  as  in  the  other ;  nor  do  the  words 
force  us  to  adopt  a  Afferent  construction.  A  second  order  extending  the  stay 
twenty  days  beyond  the  twenty  first  allowed,  is  as  truly  an  order  to  stay  pro- 
ceedings for  a  longer  time  than  the  code  permits,  as  a  single  order  for  forty 
days"  (-47W».  5  Sand.  656);  Martin  v.  Letcis,  12  Abb.  482;  and  in  Sales  v. 
Woodin  (8  How.  849),  where  a  defendant  obtained  two  consecutive  ex-^arte 
orders,  simply  "  that  the  plaintiff^s  proceedings  be  stayed  twenty  dajrs,  *  on 
applying  ex-parte  for  a  third  order  to  UiC  like  effect,  Harris,  J.,  observed, 
*'  Such  practice  is  a  clear  violation  of  the  spirit  if  not  the  letter  of  section  401. 
The  obvious  intention  of  the  legislature  was  that  the  power  of  a  judge  to 
arrest  tlie  proceedings  of  a  party  by  an  ex-parte  order  should  be  limited  to 
twenty  days.  To  effect  a  stay  for  a  longer  time  by  a  series  of  orders  each  bj 
itself  withm  the  statutory  limit,  but  in  the  aggregate  exceeding  tha'  l-mit,  is 
hut  BJi  evasion  of  the  statute.  It  is  but  an  attempt  to  accomplish  iiuUrecUy 
what  could  not  be  done  directly.'* 
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a.  An  order  extendinff  the  time  to  make  a  case  or  exceptions  is  not  per  m  a 
stay  oC  proceedings,  ana  this  clause  of  the  section  does  not  apply  to  such  an 
order  (Thampton  v.  Blanehard,  1  Ck)de  Rep.  105 ;  Huff  y.  Bennett^  2  ib.  189 ; 
Adam9  y.  Bage,  13  How.  18 ;  and  see  8all%  y.  ButUfr,  27  How.  188). 

h.  An  order  extending  the  time  to  answer  was  held  not  to  be  a  stay  of  pro- 
ceedings (WOoock  y.  OurtiB,  1  Code  Rep.  96 ;  SU»on  y.  Latorenee,  16  Abb.  259, 
note  ;  25  How.  485) ;  and  therefor  a  county  judge  may  by  an  eahparte  order, 
extend  the  time  to  answer  more  than  twenty  days.    {Id.) 

e.  An  order  of  a  judge  staying  proceedings  cannot  be  treated  as  a  nullity  on 
the  ffround  that  it  was  improyidently  granted,  or  improperly  or  fraudulently 
obtamed  (HarH»  y.  Olarky  10  How.  416).  The  proper  remeay  is  to  moye  to 
haye  it  yacated  {Remp&tead  y.  Eemptiead^  7  id.  8).  There  are  dicta  to  the  effect 
that  an  order  of  a  Judge  staying  the  proceedings  more  than  twenty  days  may 
be  treated  as  a  nullity  {Anon,  5  Sand.  656 ;  SoUm  y.  Woodin,  8  How.  849 :  {Huff 
y.  Bennett,  2  Code  Rep.  189) ;  and  in  Trawr  y.  SUvemaa  (2  Code  Rep.  96), 
where  the  plaintiff  disregaraed  the  order  of  tiie  county  Judfie  staying  the  pro- 
ce«dings,  after  yerdict  and  entered  judgment,  Parker,  J.  held  the  ju<&e  had  no 
power  to  stay  the  proceedings,  and  that  the  plaintiff  was  not  irregular  in  dis- 
regarding the  order.  An  order  made  out  of  court  and  without  notice,  staying 
proceedings  for  more  than  twenty  days,  is  yoid  (Bange  y.  Stiden,  18  How.  874  • 
see  7  Abb.  80 ;  10  Abb.  448 ;  4  How.  248).  QetMe,  the  order  is  good  for  twenty 
days  {Bangs  y.  Sddan,  18  How.  874). 

d.  The  proyision  that  no  order  staying  proceedings  for  a  longer  period  than 
twenty  days  shall  be  granted  by  a^udge  out  of  court,  ex  parUK  applies  to  tlie 
case  of  an  order  made  oy  a  judge  sitting  at  chambers  and  holding  special  term 
at  the  same  time ;  and  an  order  so  made  ex  parte,  staying  proceedinss  for  a 
longier  period  than  twenty  days,  but  entitled  "  at  chambers,*'  will  be  deemed 
as  granted  out  of  court,  and  will  be  set  aside  {Wood  y.  KwAaU,  9  Abb.  419 ;  18 
How.  168).  In  such  a  case,  the  court  on  setting  aside  the  order,  will  direct  a 
stay  of  proceedings  to  allow  t^  party  to  renew  his  motion.    {Id,) 

e.  Where  an  order  is  obtainea  staymff  plaintiff's  proceedingis  pending  a  mo- 
tion, the  defendant  is  entitled  to  the  whole  of  the  day  on  which  the  motion  is 
disposed  of  for  taldng  the  next  step  in  the  cause,  although  pending  the  stay 
his  time  to  take  such  step  may  haye  expired  (see  Vernon  y.  HodgkiTUon,  8  Cr. 
M.  &  R  151 ;  1  Tjow.  &  Qr.  427;  4  Dowl.  665). 

/  As  to  taking  deposition  of  a  party  or  witness  upon  a  motion  see  ante,  page 
759,  g, 

§  402.  [868.]    (Am'd  1849.)    Jfottce  of  motion. 

When  a  notice  of  a  motion  is  necessary,  it  must  be  served 
eight  days  before  the  time  appointed  for  the  hearing;  bnt  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

g,  A  notice  of  less  than  eight  days  is  in  the  absence  of  an  order  to  show  cause 
irregular  {Boger$  y.  McBVume,  12  Abb.  292 ;  20  How.  441) ;  the  objection  to  the 
len^  of  the  notice  must  be  made  on  the  hearing  of  the  motion ;  it  cannot  be 
insisted  upon  for  the  first  time  on  appeal  (16  How.  271). 

K  An  order  to  show  cause,  returnable  at  special  term,  must  be  granted  at 
special  term,  and  nofby  a  Judge,  and  an  order  to  show  cause  returnable  before 
a  Judge  must  be  returnable  before  the  judge  who  made  it  {Hasbrouck  y.  Shriek^ 
7Abb.76;  JftnrAt  y.  iSZcNTum,  6  How.  850). 

t.  The  granting  an  order  to  show  cause  is  not  a  matter  of  course  {Androvetie 
y.  Bavme,  15  How.  76 ;  4  Abb.  440). 

/  SemNe,  this  section  giyes  no  authority  to  shorten  the  notice  of  a  motion, 
pursuant  to  section  fi4!7{Lt(ffert$  y.  Snediker,  1  Abb.  41). 

See  sections  412, 418,  Supreme  Court  Rule  49,  and  Rules  of  N.  Y.  Com. 
Picas,  in  Appendix. 


/ 
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§  408.  [364.]  In  actions  in  iJu  suprwu  eaurt,  cauTUy  judge 
may  ad  at  chambers.    Sis  orders j  huw  reanewed. 

In  an  action  in  the  supreme  coart,  a  connty  jndge,  in  addi- 
tion to  the  powen  conferred  npon  him  by  this  act,  may  exer- 
cise, within  his  connty,  the  powers  of  a  judge  of  the  supreme 
court  at  chambers,  according  to  the  existing  practice,  except 
as  otherwise  provided  in  this  act.  And  in  all  cases  wliere  an 
order  is  made  by  a  county  judge,  it  may  be  reviewed  in  the 
same  manner  as  if  it  had  been  made  by  a  judge  of  the  supreme 
court. 

a.  Every  eofmty  Judge  within  the  ooosty  In  whldi  he  shall  have  been  elected, 
shall  hare  power^  and  it  shaU  be  hia  duty,  to  perform  all  such  duties,  and  to  do 
all  such  acts,  when  not  holding  a  county  court,  as  might  have  been  done  or* 
performed,  by  the  laws  in  force  on  the  13th  of  May,  18^7,  by  the  judges  of  tha 
common  pleas,  or  by  any  <me  or  more  of  them,  at  chambera  or  othendae,  when 
not  holding  court,  or  b^  any  such  judee  being  of  the  degree  of  counseUor  of  tlia 
supreme  court,  and  acting  as  a  supreme-court  commissioner  ^9  R.  &,  Laws  of 
1847,  ch.  470,  %  27). 

5.  Where  the  J^Mse  of  trial  mentioned  in  the  complaint  was  the  city  and 
county  of  New  lortc,  and  a  county  Judge  of  the  county  of  Kings  had  granted 
an  injunction  order,  on  motion  U>  yacafe  such  order  tha  court  said,  **  Section 
SIS  says,  the  order  may  be  made  by  '  a '  county  Judge,  using  the  indefinite 
article ;  and  section  40S  defines  what  eowniy  Judge  is  mtended ;  and  from  that 
it  appears  it  must  be  a  county  Judge  of  the  county  in  which  the  action  is  triable; 
that  being  so,  the  ii^miction  order  in  this  case^  a  nullity"  (Eddif  t.  EouiUU^ 
2  Ck)de  Itop.  76;  toAwot  Ohublmeky,  Mbrrimmji  How.867). 

c  A  county  Judge  has  no  power  to  hear  a  motion,  as  sudi,  in  an  aotkA 
pending  in  tiie  supreme  cour  {MerrUi  y.  Bloeum,  8  How.  800 ;  tCogen  y.  M^ 
EOume,  12  Abb.  292 ;  20  How.  441). 

d»  Where  a  county  Judge  makes  an  order  in  an  action  pending  in  the  supreme 
coort,  he  acts  as  a  Justice  of  that  court  at  diaml)erB,  and  his  orders  are  to  be 
reyiewed  in  the  same  manner  as  an  order  at  chambers  (Gontdin  y.  Dutektr^  1 
Code  Rep.  N.  8.  49;  6  How.  886). 

Sea  Rules  of  New  York  Common  Pleas,  in  Appendix ;  and  aniA,  p.  760,  & 


§  404.  [365.]  (Am'd  1849.)  In  absence,  dc.  of  judge  at 
chambers^  motion  may  be  transferred  to  another  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show 
caose  is  returnable  before  a  jndge  out  of  court,  and  at  the  time 
fixed  for  the  motion  he  is  absent  or  nnable  to  hear  it,  the  same 
may  be  transferred,  by  his  order,  to  some  other  jndge,  before 
whom  the  motion  might  originally  have  been  made* 

6,  **  In  the  first  district,  all  motions  noticed  fbr  hearing  at  chambers,  not 
heard  on  the  day  fw  which  they  are  noticed,  in  consequence  of  the  inability 
of  the  court  to  bear  the  same,  stand  oyer  as  a  matter  of  course  until  the  next 
day,  unless  a  dilferent  disposition  should  be  made  by  the  direction  of  the  Judge, 
or  the  consent  of  parties  {Mathis  y.  FatZ,  10  How.  4&8). 

/.  In  case  of  the  death,  sickness,  resignation,  or  remoyal  from  oflSce,  absence 
from  the  county  of  his  residence,  or  other  disability  of  any  officer  before  whom 
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•ay  fpedal  proceeding  anttiorteed  by  anj  gtatnte  may  have  been  commenced, 
and  where  no  exprese  proTision  is  made  by  law  for  tbe  continuance  of  such 
proceedings,  the  same  may  be  continued  by  the  successor  in  office  of  such  offi- 
cer, or  by  any  other  officer,  resldiog  in  the  same  cocmty,  who  might  have  orig- 
inally instituted  suchproceedings ;  or  if  there  be  no  such  officer,  then  by  the 
nearest  public  office4k  any  other  county  who  might  have  originally  had  juris- 
diction of  the  subject,  matter  of  such  proceedings,  if  such  matter  had  occurred 
or  existed  in  his  own  county  (2  K  B.  284, 6  51).  Where  a  proceeding  to  attach  for 
contempt  in  supplementary  proceedings  is  pending  before  a  county  Judge,  and 
he  goes  out  of  office,  such  proceedings  may  by  virtue  of  the  above  enactment  be 
continued  before  his  successor  IBoUSrin  t.  Biee,  24  How.  Id5 :  and  see  CM  y. 
Sarmany  28  N.  T.  ISS). 

§  405.  [866.]    (AmM  1849.)    Enlarging  time  far  proceed- 
ings in  an  action. 

•  The  time  within  which  any  proceeding  in  an  action  mnst  be 
had,  after  its  commencement,  except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  npon  an  affidavit 
showing  grounds  therefor  by  a  judge  of  the  court,  or  if  the 
action  be  in  the  supreme  court,  by  a  county  judge.  The  affi- 
davit or  a  copy  thereof  must  be  served,  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded.  • 

a.  This  section  relates  to  the  powers  of  a  Judge  of  the  comrt  at  chambers 
and  has  no  application  to  the  powers  of  the  court  (Marvin,  J.,  Maase  v.  If,  T, 
Cent,  R.  R  Co,  14  How.  480;  JUraverr.  SihemaU,  2  Code  Rep.  97). 

b.  Where  an  act  is  to  be  done  within  a  certain  time,  in  which  the  concur- 
rence of  the  court  is  necessanr,  and  a  party  has  done  all  that  he  is  required  to 
do  to  obtain  the  decision  of  the  court,  he  is  not  to  suffer  through  the  court'*s 
delay ;  and  if  Uie  court  elves  a  decision  after  the  time  for  domg  the  act  is 

Eassed,  the  decision  may  be  entered  up  as  of  the  time  when  by  law  it  ought  to 
ave  been  given  (Okqtp  v.  Oraves,  9  Abb.  20). 

0.  lime  to  make  a  oaae.— Under  the  former  practice,  an  order  to  enlaive 
the  time  to  make  a  case  was  invariably  ^nted  ex  parte^  and  without  an  affi- 
davit, the  judffe  who  tried  the  cause  actmg  from  his  own  knowledge  of  the 
facts  and  questions  of  law  arising  in  the  case ;  section  406  aUowing  an  order 
to  be  disregarded  unless  the  affidavit  on  which  it  was  granted,  or  a  copy  there- 
of, be  served  with  a  copy  of  the  order,  is  inapplicable  to  an  order  to  enlarge 
the  time  to  make  a  case,  when  the  order  is  grarUed  hy  the  judge  who  tried  the  eauee 
(Thomfgrnm  v.  ^amdiard^  1  Ck)de  Rep.  105).  But  if  such  an  order  be  made  by 
a  Judge  other  than  the  Judge  who  tried  the  cause,  the  requirements  of  sections 
405  and  401,  subd.  8,  must  oe  complied  with,  and  a  copy  of  the  affidavit  must 
be  served  with  the  order  (•&./  and  Savage  v.  Bd^/ea^  1  Code  Rep.  42 ;  8  How. 
276 ;  and  see  Adame  v.  Sage,  18  How.  18). 

d  A  Judge  at  chambers  cannot  extend  the  time  to  make  a  case  (tfter  the  ten 
days  have  expired.  The  party  must  apply  to  the  court,  on  notice  (Doty  t 
Brown,  8  How.  875 ;  BhMtm  v.  Wood,  14  How.  18). 

e.  Serving  copy  aiBda^t— The  provision  in  this  section  requiring  the  affi- 
davit on  whteh  the  order  is  made,  or  a  cop^  thereof,  to  be  served  with  a  coj^y 
of  the  order,  relates  only  to  orders  granted  m  actions  enlarging  the  time  within 
which  any  proceeding  may  be  had,  and  does  not,  therefore,  apply  to  an  order 
under  section  292  (Qreen  y.  BuUard,  8  How.  815).  Where  a  party  by  mistake 
omits  to  serve  his  opponent  with  the  copy  order,  a  coPY  ^^  ^^^  affidavit  on 
which  the  order  was  granted,  he  is  entitled  to  relief  on  terms  (^Quinn  v.  Cose, 
2  Hilton,  470).  ^ 
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m.  Copy  afBdavlt— The  copy  afBdavit  flboold  indade  the  signatare  and 
jurats  (3  Paige,  280) ;  bat  it  seems  that  omitting  to  include  a  copy  of  the  Jurai 
m  the  copy  of  affidavit  senred,  does  not  render  tne  proceedings  imgular  {Qro' 
ham Y.  MeCaun,  likid»  Bep.N.&48;  5  How.  8S8;  Barkuri.  OMMb^ieAbh. 
88 ;  40  Barb.  354). 

BeeRuledd.  V 
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Ohaptke  IX. 
Enroling  Affidcmta. 

§  406.  [367.]  Existing  suits.  Affidavits  defeeti/ody  mti- 
Uedy  valid. 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action, 
but  an  affidavit  made  witiioat  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectnal  for  every  parpose,  as  if  it  were 
dnly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made. 

a  Where  an  affidayit  was  entitled  supreme  court,  instead  of  court  of  ap- 
peals, the  court  of  appeals  held  it  to  be  defix^tive  {fllicktnan  y.  CUdoman,  1 
Corns.  611). 

b.  An  a^dayit  entitled  in  the  "  county  court,"  for  a  motion  for  retaxation 
of  costs,  &C.,  in  proceedings  for  **  forcible  entry  and  detainer,"  commenced  be- 
fore a  county  Judge,  and  brought  into  the  supreme  court  by  eerUorari,  comes 
within  this  section  and  is  sufficient  (People  t.  Tamuendj  6  How.  178). 

&  On  a  motion  to  vacate  an  order,  where  the  affidavits  intelligibly  refer  to 
the  action,  an  objection  that  the  affidavits  are  entitled  in  the  wrong  court  will 
be  disregarded  (Blake  v.  Locy,  1  Code  Rep.  N.  S.  406 ;  6  How.  108). 

d.  The  entitling  an  affidavit,  made  before  the  action  is  commenced,  in  a  suit 
(which  under  the  former  practice  was  fatal),  may  now  be  disregarded,  under 
sec  176  of  the  code,  as  not  affectuig  the  substantial  rights  of  the  adverse  party 
(Pindar  v.  Black,  2  Code  Rep.  58 ;  4  How.  95). 

a.  This  section  does  not  apply  to  a  notice  of  motion  (1  Code  Rep.  98),  nor  to 
proceedings  on  mandamus  (iTie  People  v.  Dikeman,  7  How.  124). 

See  anUy  p.  554,  d,  578,/. 

/.  The  title  of  an  affidavit  embraces  the  name  or  style  of  the  court,  as  well  as 
the  names  of  the  parties.  Hence  an  error  in  the  name  of  the  court,  when  it  is 
certain  that  the  opposite  party  has  not  been  misled  by  it,  is  to  be  disregarded. 
(Bouman  v.  ShMon,  5  Sand.  657).  And  where  it  was  objected  to  an  affidavit 
that  it  was  entitled  in  the  supreme  instead  of  the  superior  court,  and  it  was- 
admitted  there  was  no  other  suit  between  the  parties,  the  court  said,  "  As  this< 
is  the  only  suit  between  the  parties,  the  plaintiff  could  not  have  been  misled! 
by  the  error  in  the  name  of  the  court  ;*'  and  overruled  thet>bJection.    (Id,) 

g.  Where  a  deponent  is  a  marksman,  the  fact  of  the  affidavit  having  been' 
read  over  to  him,  and  his  understanding  it,  should  be  stated  in  the  Jurat 
(Haynee  v.  iWetf,  8  DowL  Pra.  Cas.  599). 

K  Affidavits  should  oontabi  a  venue— a  venue  being  an  esBantJal  part  of  ani 
affidavit  (see  Cook  v.  BtaaU,  18  Barb.  406,  and  cases  there  dtedX 
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Ohaftbb   X. 

« 

CampiUatian  of  Tim&, 

§  407.  [368.]    Mdsting  suita.     Time^  haw  eomputed. 

The  time  within  which  an  act  is  to  be  done,  as  hereia 
provided,  shall  be  eompnted  bj  exclading  the  first  day,  and 
indlnding  the  last.  If  the  last  day  be  Sunday,  it  shall  be  ex- 
cluded. 

a.  In  the  computation  of  time,  npon  serrice  of  notice  of  trial,'  (except  when 
the  seryioe  is  by  mail,  see  g  412),  the  day  of  aeryice  is  exdttded,  and  me  first 
day  of  term  is  incladed.  This  section  establishes  a  general  rule  in  snch  a 
case,  notwithstanding  the  language  in  §  256  (Batlon  y.  Ohambwiain^  8  How. 
412;  DayUm.  v.  McIrUyrt,  8  Code  ^.  104;  6  How.  117;  BimU  r.  BiaM,  11 
Barb.  96). 

ft.  A  AoUce  served  on  Saturday  for  Monday,  is  not  a  notice  of  two  days 
{Whip^  y.  WiBianii^  4  How.  28).  Sunday  should  be  excluded  in  computing 
time,  where  the  notice  is  less  than  a  week.  (Ih)  But  see  2  Hill,  875 ;  and  In 
King  v.  DatodaU  (2  Sond.  181)  the  court  said,  **  We  know  of  no  rule  or  principle 
by  which  Sunday  is  to  be  excluded  from  the  computation,  where  it  is  an  inter- 
mediate day,  ana  we  supposed  the  law  on  the  sublect  was  settled.  The  law 
is  established  here,  that  Sunday  must  be  computea,  when  it  is  an  intermediate 
day."  And  see  Mcintosh  y.  Qrent  WesL  R.R(\  Hare,  880).  And  per  Hand, 
J.,  **  Nor  is  Sunday  to  be  excluded  in  the  computation,  except  in  thoee  cases 
where  an  act  is  to  be  performed  within  a  certain  length  of  time,  and  the  last 
day  for  performance  falls  on  a  Sunday,  and  not  when  that  day  merely  inter- 
yenes  the  notice  and  the  time  when  an  act  is  to  be  done  on  a  spedfled  day*' 
lEasUm  y.  Chamberlain,  8  How.  412;  CampbeU  y.  Inter.  Lffe  Ass.  8o(k  4  Bosw. 
208 ;  see  ante,  p.  614,  d\.  A  notice  served  on  the  14th  for  the  16th,  is  a  notice 
of  two  days  (BaU  y.  Mander,  10  How.  466;  OolunMa  lumpike  hood y.  J7<^ 
wood,  10  Wend.  422). 

0.  Where  an  order  was  entered  on  27th  of  May,  and  notice  of  appeal  was 
served  on  27th  of  June,  held  to  be  in  time,  that  b,  within  80  days  IGaQt  y. 
Firuh,  26  How.  108). 

(i.  As  to  computing  time^see  Phelan  v.  Douglass  (11  How.  108) ;  PvJUng  y. 
The  People,  (8  Barb.  884);  The  People  v.  iV.  T.  Cent.  E.  R  Co.  (28  Barb.  284) ; 
and  as  to  not  including  Sunday  in  the  computation  when  it  is  the  last  day 
see  Campbell  v.  Intemai.  Life  Ass,  Soc.  (4  Bosw.  206). 

e.  The  407th  section  prescribes  the  manner  of  computing  time,  in  all  cases 
where  any  act  is  to  be  done  within  a  limited  time.  That  Is,  the  first  day  (of 
service)  is  excluded  and  the  last  day  included.  Therefore,  a  five  days'  notice 
served  on  Wednesday  for  the  following  Monday,  is  a  good  five  days'  notice. 
The  intervening  Sunday  cannot  be  excluded.  Where  the  last  day  falls  on 
Sunday,  the  day  following  is  the  last  day  of  limitation  {Taylor  y.  Gorbiere,  8 
How.  885). 

/.  Where  an  act  is  to  be  done  after  the  expiration  of  thirty  days,  it  can 
not  be  performed  until  the  81st  day  (Jiidd  v.  FuUon,  4  How.  208). 


§  408.]  NOTIOESi  AND  FtLXNG,  AO.  787 

&  An  order  granting  addiUonal  Ume^  does  not  oommenoe  to  ran  until  the 
time  thereby  extended  would  hare  expired,  had  no  order  been  made  (Sehenek 
Y.  McKie^  8  Code  Rep.  34 ;  *4  How.  247).  Thus,  where  the  time  to  answer 
would  have  expired  on  the  8th  of  October,  and  on  the  Ist  of  October  an 
order  was  made,  for  twenty  days  adcUHoTial  lima  to  answer,  it  was  held,  that 
the  time  to  answer  was  thereoy  extended  until  the  28th  of  October.  (lb) 
Bee  contra,  Simpson  y.  Cooper^  2  Scott,  840). 

5.  As  to  computing  time  for  publication  of  legal  notices,  see  section  425. 


Chapter  XL 

NatioeSy  andjUin^  and  service  qf  Papers.^ 

Sbotioh  408.  Notices,  &c.,  how  senred. 

409.  Service,  how  made. 

410.  Seryice,  by  mail. 

411.  The  like. 

412.  Double  time  where  seryice  by  mail. 

413.  Notice  of  motion,  &c,  where  personally  seryed. 
414  When  papers  need  not  be  served  on  defendant. 

415.  Service  of  papers  where  parties  reside  out  of  the  State 

416.  Summons  ana  pleaduigs  to  be  filed. 

417.  Service  on  attorney. 

418.  When  this  chapter  does  not  apply. 

§  408.  [369.]    Existing  suits,    Notioes^  dbc.y  Juyvo  served. 

Notices  shall  be  in  writing ;  and  notices  and  other  papers 
may  be  served  o\\  the  party  or  attorney,  in  the  manner  pre- 
scribed in  the  next  three  sections,  where  not  otherwise  pro- 
vided by  this  act. 

A  **  Party  or  attorney**  does  not  hidude  the  " clerk."  ArUe^  p.  640,  (2»  and  In 
nffU  to  %  410. 

d  Where  two  attorneys  are^n  partnership,  the  buslneas  being  done  in  the 
name  of  one,  yet  service  of  papers  may  be  on  either,  whether  he  is  in  the 
office  or  abroad  on  other  business  {Lansing  y.  MeKiUup,  7  Cow.  416). 


*  e.  See  arUSy  p.  169,  a;  and  g  41S,  pod, 

/.  Whenever  it  shall  be  necessary  on  the  trial  of  an  action,  or  in  any 
Judicial  proceeding,  to  prove  the  service  of  any  notice,  an  affidavit  showing 
such  service  to  have  been  made  by  the  person  making  such  affidavit,  shall  be 
received  as  presumptive  evidence  of  such  service,  upon  first  proving  that  such 
person  is  dead  or  insane  (Laws  1858,  ch.  244). 

g,  Seryice  of  any  notice  or  other  paper  required  to  be  served  on  a  sheriff, 
may  be  served  by  leavinff  the  same  at  the  office  designated  by  him,  by  a 
notice  filed  in  the  office  of  the  clerk  of  his  county,  during  office-hours;  or 
leaving  the  same,  with  any  one  belonging  to  such  office,  therein;  and  such 
service  is  equivalent  topcrsonal  service  on  the  sheriff,  and  if  the  sheriff  has 
not  designated  any  ofiice,  service  may  be  made  on  the  county  clerk  (2  R.  B. 
285,  §§  65,  66,  67).  ^ 
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o.  Where  a  party  chanees  his  attorney  and  there  is  no  regular  sabstitution, 
notices  may  still  be  served  on  the  attorney  of  record  (OrarU  y.fVh'ite,  6  Cal.  55). 

b.  Service  on  a  Sunday,  of  a  notice  or  other  paper,  is  irregular  and  void 
{FMd  y.  Pdrk,  20  Johns.  140;  and  see  Fiflddy.  Wootter,  31  Verm.  R  215). 
See  Rule  10,  and,  ante,  pp.  468,  b;  166,  e;  PuBing  y.  The  Bdopie,  8  Barb.  886. 


§  409.  [370.]    Mnsiing  suUs.    Service^  how  made. 

The  service  may  be  personal,  or  by  delivery  to  the  party  or 
attorney  on  whom  the  service  is  required  to  be  made ;  or  it 
may  be  as  follows  : 

1.  If  upon  an  attorney,  it  may  be  made  daring  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  peraon  having  charge  thereof;  or,  when  there  is  no 
person  in  the  office,  by  leaving  it,  between  the  hoars  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicnoas  place 
in  the  office ;  or,  if  it  be  not  open  so  as  to  admit  of  sach 
service,  then  by  leaving  it  at  the  attorney's  residence,  with 
some  person  of  snitable  age  and  discretion. 

2.  If  npon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hoars  of  six  in  the  morning  and 
nine  in  the  evening,  with  some  person  of  suitable  age  and  dis 
cretion. 


ft 


e.  The  attorney  mentioned  in  this  section  means  an  **  attorney  at  law. 
And  does  not  include  an  **  agent,"  or  **  attorney  in  fiict "  {W^aare  y.  Sioeum^  1 
Code  Rep.  105 ;  8  How.  808). 

d  An  affidavit  of  service  on  a  clerk  mast  state  that  he  was  in  the  attorney's 
office  at  the  time  (Jackson  y.  Giles,  8  Cat  R  88 ;  Paddoek  y.  Beebe^  2  Johns. 
Gas.  117).  But  it  need  not  specify  the  name  of  the  clerk  {Tremp&r  y.Wrighiy  2 
Cai.  R  101). 

e.  Where  a  party  makes  the  best  service  the  drcumstanoes  of  the  case 
will  admit,  ana  follows  it  up  promptly  b^  regular  service  with  notice  of 
the  facts,  the  service  wOl  be  deemed  sufficient  iFalamer  v.  Veoppd,  2  Code 
Rep.  71).  % 

/.  Where  a  party  finds  the  office  closed,  he  cannot  effect  a  regular  service 
by  having  the  office  unlocked  and  leaving  the  paper  in  a  consj^cuous  place 
within  (1  How.  253, 200)i 

See  arUe^  p.  256,  b. 


§  410.  [371.]  Emsting  suits.    Service  hy  mail. 

Service  by  mail  may  be  made,  where  the  person  making 
the  service,  and  the  person  on  whom  it  is  to  be  made,  reside 
in  di£ferent  places,  between  which  there  is  a  regalar  commn* 
nication  by  mail. 

g.  Where  the  service  of  a  paper  Is  made  by  mail,  it  must  be  deposited  in  the 
post-office  at  the  residence  of  the  attorney  making  the  service-Haddressed  to 
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the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  post- 
age paid  (dehenck  y.  McKiey  2  Code  Rep.  24 ;  4  How.  246) ;  or  the  papers  will 
not  be  deemed  to  be  served  where  deposited  {Peeties  v.  Bogen^  5  How.  210 ; 
Van  BerUhuystn  v.  LyUy  8  How.  812) ;  enclosed  in  a  wrapper  or  envelope  (25 
Wend.  677 ;  9  Abb.  68,  n.) 

a.  When  the  paper  is  thns  deposited  in  the  proper  post-office,  correctly  ad- 
dressed, and  the  postage  paid,  Uie  service  is  deemed  complete,  and  the  party 
to  whom  it  is  addressed  takes  the  risk  of  the  foilure  of  the  nuiil  (lb, ;  Lawler 
▼.  Saratoga  Mui,  Iiu,  Co..  2  Code  Rep.  114 ;  Crittenden  y.  Adams,  1  Code  Rep. 
N.  S.  21 ;  5  How.  800 ;  Oibstm  v.  Murdoch,  1  Code  Rep.  108 ;  BadeUffe  v.  Van 
Benthuyscn,  3  How.  67 ;  Van  Home  v.  McnUgomery,  5  &,  288 ;  c/oeo&i  v.  Hooker, 
1  Barb.  71 ;  Bowea  v.  MeOomUek,  1  Code  Rep.  N.  S.  73:  Va$ear  y.  Camp,  14 
Barb.  341 ;  10  How.  460). 

b,  A  paper  deposited  by  an  agent  of  the  attorney  making  the  service,  in  a 
post-office  in  a  different  tovm  from  that  in  which  the  attorney  resides,  is  not  a 
good  service,  except  from  the  time  the  paper  is  actaally  received  {Sehenek  v. 
AtcKie,  8  Code  Rep.  24;  4  How.  246;  Peebles  v.  Booers,  5  td  210;  8  Code  Rep. 
218). 

e.  It  seems  that  if  an  answer  is  served  by  miidl,  and  the  postage  is  not  paid, 
the  plaintiff's  attorney  may  return  the  answer,  and  enter  Judgment  as  for  de- 
&ult  of  an  answer  (1^71  Anihuysen  y.  Lyle,  8  How.  882). 

d.  The  service  of  a  paper  b^  mail  is  good,  although  deposited  in  the  post- 
office  on  the  last  day  for  service,  after  the  mail  has  closed,  if  otherwise  made 
in  conformity  to  the  statute  and  tbe  rules  of  the  court  (Noble  y.  TroUer,  8  Code 
Rep.  85 ;  4  How.  822 ;  Elliott  v.  Kennedy,  26  How.  422): 

e.  By  "  the  person  making  the  service  "  is  meant  the  attorney  on  whose  be- 
half it  is  done,  and  not  an  intermedia^  agent  employed  by  him  (Sehenek  y. 
McKie,  supra).  The  code  requires  that  there  shall  be  a  regular  eommunieation 
between  the  two  places,  to  make  service  by  mail  available.    (lb.) 

/.  The  provisions  as  to  the  service  by  mail  apply  only  to  service  on  the  par- 
ties to  the  action  or  their  attorneys,  they  do  not  apply  to  service  on  the  clerk 
{Lansing  v.  GuUek,  26  How.  250 ;  Crittenden  v.  Adams,  1  Code  Rep.  N.  S.  21). 

a.  An  irregularity  in  the  service  is  waived  by  the  paper  served  being  re 
tamed  and  acted  upon  (Georgia  Lumber  Co.  v.  Strong,  8  How.  246 ;  and  see  1 
ib.  240 ;  2  ib,  246).  And  it  should  be  returned  within  a  reasonable  time  (ifd- 
Oown  V.  LeavenvHfrth,  8  Code  Rep.  151 ;  2  K  D.  Smith,  25).  This  is  never  lim- 
ited to  less  than  the  same  day  (ib.) ;  and  when  returned,  the  ground  of  objec^ 
tion  should  be  explicitly  stated.  A  statement  that  the  service  is  irregular  and 
not  in  compliance  with  certain  sections  of  the  code,  is  not  enough  (Chemung 
Canal  Bank  v.  Judson,  10  How.  188). 

See  Rule  10  and  note. 


§  411.  [372.]  Eooisting  suits.  Service  by  mail. 

In  case  of  service  by  mail  the  paper  must  be  deposited  in 
the  post-office,  addressed  to  the  person  on  whom  it  is  to  be 
served,  at  his  place  of  residence,  and  the  postage  paid. 

A.  The  "  place  of  residence  "  must  be  understood  to  mean  the  name  of  the 
post-office  to  which  the  papers  are  to  be  directed.  And,  for  the  purpose  of  tliis 
section,  the  attorney  may  decide  where  is  hisplace  of  residence, by  nis  indorse- 
ment on  the  papers  (Boweli  v.  McCormiek,  5  How.  887). 

i.  The  term  "  at  his  place  of  residence  "  is  to  be  deemed  to  relate  to  the 
post-office,  and  not  to  any  particular  locality  in  a  town  or  city.  Thus  when  a 
defendant  s  attorneys  gave  notice  of  appearance,  and  demanded  that  a  copy  of 
the  complaint  should  be  served  on  them  at  their  ^  office,  Ko.  52  Grove  Street, 
in  the  city  of  New  York"  and  the  plaintiff's  attorney  mai\ed  a  copy  of  tihe 
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complaint  at  Fonda,  New  York,  directed  to  the  defendant's  attorneys  br 
name,  "  New  York/*  without  mentioning  any  street  or  number, — it  was  held 
good  service,  idthough  it  did  not  reach  defendant's  attorneys  {Oothout  y.  Bhin^ 
Jand&r,  10  How.  4M) ;  but  see  rule  20. 

a.  Qiying  notice  by  mail  is,  depositing  a  letter  containing  the  requisite 
information,  properly  addressed,  in  the  post  office  {Vaasar  y.  Camp^  14  Barb. 
841). 

§  412.  [373.]  (Am'd  1849, 1859.)  Exiting  suits.  Dovlle 
time  ijohen  served  by  mail. 

Where  the  service  is  by  mail,  it  shall  be  doable  the  time 
required  in  coses  of  personal  service,  except  service  of  notice 
of  trial,  which  may  be  made  sixteen  days  before  the  day  of 
trial,  including  the  day  of  service. 

h.  This  section  applies  to  a  nodoe  to  limit  the  time  to  appeal  (A?rImy.Zdi0ii»y 
7  How.  182). 

c  Where  an  answer  is  served  by  mail  the  plaintiff  has  forty  days  within 
which  to  amend  his  complaint  (see  OasBtm  v.  Whaleif^  6  How  805 ;  WaMum 
V.  Enriek,  4  How.  15). 


§413.  [374.]  (Ara'd  1849.)  Ejaisting  suits.  Notice  of  mo- 
iiony  dkc.  when  personally  servect. 

Notice  of  a  motion,  or  other  proceeding  before  a  court  or 
judge,  when  personally  served,  shall  be  given  at  least  eight 
days  before  the  time  appointed  therefor. 

d.  Where  motion  papers  for  the  38th  were  served  by  mail  on  the  17th  and  came 
to  hand  on  19th  Oct.,  and  on  the  20th  Oct.  the  moving  party  served  a  notice  per- 
sonally that  said  motion  would  be  made  on  the  28th,  on  the  papers  so  served 
by  mail,  held  a  sufficient  service  (Van  Benihuysm  y.  Stev&ns  14  How.  70). 

§  414.*  [375.]  (Am'd  1849.)  Exdsting  suits.  When  papera 
need  not  be  served  on  defendant. 

Where  a  defendant  shall  not  have  demurred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned 
for  want  of  a  bail,  but  shall  be  made  upon  him  or  his  attorney 
if  notice  of  appearance  in  the  action  has  been  given. 

e.  "  This  provision  does  not  embrace  pratMmai  remedisa.  These  are  not 
crdiTMfy  proceedings  within  the  sense  of  that  term  as  used  in  this  section. 
Though  a  defendant  has  appeared,  he  is  not  entitled  to  notice  of  an  applica- 
tion for  an  order  to  arrest  Mm.  Neither  is  he  entitled  to  notice  of  an  applica- 
tion for  injunction,  l)efore  he  has  answered  "  (Becker  v.  Hager^  8  How.  69). 
And  the  service  of  an  injunction,  obtained  atter  a  defendant  has  appeared 
by  attorney  in  the  action,  on  the  attorney  instead  of  on  the  defendant,  is  a  de- 
fective service ;  but  it  furnishes  no  reason  for  setting  aside  the  ii\j  unction  oiv 
der.    (ii.) 
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a.  Alter  a  delbndant  has  appeared  in  the  action,  an  applicatioo  by  the  plain- 
tiff for  leaye  to  amend  must  be  on  notice  to  the  defendant  {BmoeU  y.  HciotUj  B 
How.  846). 

b.  When  a  statute  requires  serricc  of  notice  on  an  individual  it  means  per- 
sonal seryice,  unless  some  other  mode  of  service  is  specified  (BcUlUKme  y.  Aeker^ 
18  Barb.  893 ;  MoDermoU  v.  ffd  of  Metro.  PoUee,  25  Barb.  630 ;  see  however, 
ThsBaople  v.  Walker,  2  Abb.  422), 

Bee  aniet  p.  459,  a 


§  415.  p76.]  (Am'd  1849.)  Eoiating  suits.  Service  of 
JHxpers  where  parties  reside  out  of  the  State. 

Where  a  plaintilBf  or  a  defendant  who  has  demarred  or  an- 
sweredy  or  gives  notice  of  appearance,  resides  out  of  the  State, 
and  has  no  attorney  in  the  action,  the  service  may  be  made  by 
mail,  if  bis  residence  be  known ;  if  not  known,  on  the  clerk 
for  the  party. 

§  416.  [377.]  Summons  amd  pleadings  to  heJUed. 

The  snmmons  and  the  several  pleadings  in  an  action  shall 
bo  filed  with  the  clerk  within  ten  days  after  the  service  there- 
of, respectively,  or  the  adverae  party,  on  proof  of  the  omission, 
shall  be  entitled,  withont  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoned. 

e.  The  court  will  permit  a  party  to  file  a  pleadinjj  after  the  time  limite<l 
therefor  in  an  order  to  file  it,  if  the  omission  be  explamed — as,  if  a  copy  be  in- 
advertently filed  instead  of  the  original  (Short  v.  May,  2  Sand.  639). 

d.  When  a  party  files  a  pleading  in  obedience  to  an  order  under  this  section 
requiring  him  to  do  bo,  he  is  not  bound  to  notify  the  party  obtaining  tiie  or* 
der  that  the  pleading  is  filed  {Douoy  y.  Hoyt,  1  Code  Rep.  l^.  8.  286). 


§  417.  [378.]  Mdsting  suits.  Service  on  attorney. 

Where  a  party  shall  have  an  attorney  in  the  action,  the 
service  of  papers  shall  be  made  upon  the  attorney,  instead  of 
the  party. 

«.  Notice  of  appeal  should  be  served  on  the  attorn^  of  record  in  the  court 
below,  not  on  the  party  (Tripp  v.  De  Bow,  5  How.  114;  8  Code  Rep.  163). 
Where  such  service  was  made  upon  the  party  only  who  had  not  appeared  so  as 
to  give  the  court  Jurisdiction,  the  appeal  was  held  a  nullity,    (lb.) 

f.  Where  the  attorney  for  the  plaintiff  in  error  removed  from  the  Btate,  and 
notice  had  been  ffiv^n  to  Uie  party  to  appoint  another  attorney,  pniauanl  to 
the  statute  (2  R  B.  287,  §  67),— held,  nevertheless,  that  a  motion  to  quash  the 
writ  of  error  could  not  be  made  without  notice  thereof  to  lYie  plallaXmViiexior 
(JetoeU  V.  Shouten,  1  Corns.  241). 

g.  "  This  section,  like  the  414th,  applies  to  vue  ordi'nwry  poeeedxfi^  \^  ^^ 
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action.  Berrioe  of  an  ii^imction  upon  the  attorney  might  be  sufficient  as  a 
notice  to  him  of  the  plaintifiTs  rights,  bat  it  could  neyer  be  made  the  foondatioii 
of  a  proceeding  against  the  defendant  for  its  yiolation  (Harris  J.,  Btek&t  t. 
Eager ^  8  How. 


Ow  It  is  irregular  to  serve  papers  in  a  cause  upon  the  attonunr  after  he  be- 
comes a  non-resident  (pUfendor[T,  Himtm^  0  How.  243) ;  see,  however,  laws 
1862,  ch.  43,  in  note  to  Rtde  2,  Supreme  OmH  BuUb,  pasL 

h.  Service  of  motion  papers  to  set  aside  an  attachment  and  an  order  for 
publication,  were  held  to  be  properly  served  on  the  plaintiffs  attorney  in  the 
action  although  more  than  four  years  had  elapsed  since  the  Judgment  had 
been  entered  (Druf^y  v.  BumU^  27  How.  ISO). 

See  note  to  section  285  aiiUe. 


§  418.  [379.]  EoUtmg  9uits.  When  this  chapter  does  not 
apply. 

The  proviBions  of  this  chapter  shall  not  applj  to  the  service 
of  a  summons,  or  other  process,  or  of  any  paper  to  bring  a 
party  into  contempt 


Ghaftbb   ail 
DuHes  of  Sheriffs  and  Ooronsre. 

§  419.  [380.]  (Am'd  1849.)  Duty  of  sheriff  and  ooroMT  in 
serving  or  executing  process^  and  haw  enforced. 

Whenever,  parsnant  to  this  act,  the  sheriff  maj  be  required 
to  serve  or  execute  any  summons,  order,  or  judgment,  or  to  do 
any  other  act,  he  shall  be  bound  to  do  so  in  like  manner  as  ap- 
OQ  process  issued  to  him,  and  shall  be  equally  liable  in  all  res- 
pects for  neglect  of  duty ;  and  if  the  sheriff  be  a  party,  the 
coroner  shall  be  bound  to  perform  the  service,  as  he  is  now 
bound  to  execute  process  where  the  sheriff  is  a  party  ;  and  all 
the  provisions  of  this  act  relating  to  sheriffs  shall  apply  to  co- 
roners whea  the  sheriff  is  a  party. 

See  rule  8,  and  section  290. 

e.  A  sheriff  may,  under  the  statute,  demand  his  fees  for  service  of  a  summons 
and  compliant,  previous  to  the  service  thereof;  but  if  he  MrtMt  them  without 
pre-payment,  he  cannot  retain  them,  and  refuse  to  make  a  return  because  his 
fees  are  not  paid  {Wait  v.  BohKHmmaker^  15  How.  4S0). 

d.  Where  the  coroner  is  the  defendant  in  the  action,  a  writ  of  attachment 
against  the  sheriff  must  issue  to  the  elisors  in  the  first  instance  {Beg.  v.  Skerif 
jof  Gl(marffanMre,  1  DowL  Prac.  Gas.  (N.  3.)  808). 
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Ghafteb  XnL 
Aeco^inUibilUy  cf  Ouardian$. 

§  420.  [381.]  OtAordian  not  to  reeeioe  property  until  seeth 
rity  given. 

No  guardian  appointed  for  an  infant  eball  be  permitted  to 
receive  property  of  the  infant,  nntil  he  ehall  have  given  suffi- 
cient Becurity,  approved  by  a  judge  of  the  court  or  a  county 
judge,  to  account  for  and  apply  the  same,  under  the  direction 
of  the  court 

See  Rule  83  «f  Mgi^ 


Ohaftsb  XIY. 

Powers  of  Sffereee. 

§421.  [882.]  Powere  of  JSefereee. 

Every  referee  appointed  pursuant  to  this  act,  shall  hare 
power  to  administer  oaths  in  any  proceeding  before  him,  and 
shall  have  generally  the  powers  now  vested  in  a  referee  by 
law. 

See,  anii,  note  to  ^  878. 
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GsAmB  XT. 
MiseeUaneaus  Providona. 

SBchoir  4S9.    Fitpen  lost  or  withheld,  how  tap|illed. 
483L    Where  nndertakhigs  to  be  filed. 
424.    Judgment  on  bond  and  warnuit  of  altomey,  eieogted  1i«> 

fore  July  1. 1848. 
43S.    Time  for  publication  of  notioea,  how  computed. 
428.    Laws  of  other  Statea  and  goTenunenta,  how  profed. 

§  422.    Papers  lost  or  withheld^  h^w  supplied* 

If  an  original  pleading  or  paper  be  lost  or  withheld  bj  any 

person,  the  court  may  authorize  a  copy  thereof  to  be  filed  and 

need  instead  of  the  original. 

Bee  note  to  section  416 ;  and  BmwuU  t.  Earrit^  1  Oode  Bep.  12S. 

§  423.     WJicre  undertakings  to  he  filed. 

The  various  undertakings  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court,  unless  the  court  ex- 
pressly provides  for  a  difierent  disposition  thereof,  except  that 
the  undertakings  provided  for  by  the  chapter  on  the  claim  and 
delivery  of  personal  property,  shall,  after  the  justification  of 
the  sureties,  be  delivered  by  the  sheriff  to  the*  parties  respect- 
ively for  whose  benefit  they  are  taken. 

See  note  to  §222,  and  Rule  4,  and  2  R  a  120,  S|  142,  ISO^  omitted  from 
4th  edit  R  8.  said,  however,  to  be  still  in  force ;  Oook  v.  DiddiMm^  2  Sand. 
021 ;  WOde  v.  JoA,  10  How.  221 ;  aee  also,  wnU^  p.  409,/. 

&  In  an  action  on  an  undertaking,  on  its  production  at  the  trial,  its  deliv- 
ery to  the  party  for  whose  benefit  it  was  taken  pusoant  to  %  428  will  be  pre- 
sumed {Bowdain  v.  CMmian,  8  Abb.  481). 

&  Although  the  proyision  of  the  Revised  Statutes  (2  R  &  190),  which  is 

S resumed  to  be  in  force,  Uiat  the  chanceUor  shall  direct  the  delivery  of  any 
ond  executed  under  the  provisions  of  that  article  to  the  person  entitled  to 
the  benefit  thereof,  for  prosecution,  whenever  the  condition  thereof  shall  be 
broken,  or  the  circumstances  of  the  case  shall  require  such  delivery,  yet  the 
court  might  well  decline  the  delivery  of  an  undertaldng  on  file  in  uiese  cases 
(8ee  Oode  §  ^tS) ;  as  an  inspection  to  draw  the  complaint  is  all  that  is  neces- 
sary ;  and  upon  the  trial,  the  clerk  can  be  subpoenaed  to  produce  it  In  case  of 
dispute  (WUde  v.  Jod,  15  How.  820). 
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§  424.  Judgment  an  hand  andwa/rr(mt  (^attorney,  executed 
before  July  1, 1.848. 

Upon  any  bond  and  warrant  of  attorney  executed  and  de- 
livered before  the  first  day  of  Jaly,  1848,  judgment  may  be 
entered  in  the  manner  provided  by  sections  882,  383,  and  384, 
upon  the  plaintiff's  filing  such  bond  and  warrant  of  attorney, 
and  the  statement,  signed  and  verified  by  himself,  in  the  form 
prescribed  by  section  382. 

Bee  .dOtfTi  V.  iSMS^  (Id  How.  156;  1  Abb.  854). 

§  426.     Time  far  pyilioation  of  notices,  how  computed. 

The  time  for  publication  of  legal  notices  sha]l  be  computed 
80  as  to  exclude  the  first  day  of  publication,  and  include  the 
day  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

a.  Notices  or  advertisements,  which  by  law  are  required  to  be  published  in 
any  public  newspaper  published  in  this  State,  may  be  proved  by  the  affidavit 
of  the  printer,  or  foreman  of  the  printer,  of  such  newspaper  (Laws  of  1885, 
C.  159 ;  and  see  §§  188  and  407  ante,  and  Laws  1859,  ch.  252). 

See  Rule  73  and  note. 

§  426.    Laws  of  other  States  and  Governments^  how  proved. 

Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  Territory,  or  foreign  gov- 
ernment purporting  or  proved  to  have  beei}  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi 
dence  of  the  existing  law  in  the  courts  and  judicial-  tribunals 
of  such  State,  Territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre- 
sumptive evidence  of  such  laws.  The  unwritten  or  common 
law  of  any  other  State  or  Territory,  or  foreign  government, 
may  be  proved  as  facts  by  parol  evidence ;  and  the  books  oi 
reports  of  cases  adjudged  in  their  courts,  may  also  be  admitted 
as  presumptive  evidence  of  such  law. 

ft.  See  Laws  of  1845,  p.  826 ;  Laws  of  1846,  pp.  204, 808;  Laws  of  1858,  pp. 
498,  500 ;  6  Wend.  488:  2  ib.  411 ;  Dall.  412 ;  9  Cranch,  122,  n,;  1  Stark.  Ev. 
(ed.  1842)  232,  fk  2 ;  1  Phill.  Ev.  (Cow.  &  H.  ed.,  184S),  888 ;  8  ib.  1056,  n.  708. 

ft  The  charter  of  the  city  of  New  York  may  be  read  as  evidence,  from  a 
volume  printed  by  authority  of  the  common  coundl,  whether  it  was  printed 
prior  or  subsequent  to  the  act  of  April  17th,  lg33.  The  charter  may  be  so  read 
on  a  trial  bivolving  the  title  to  lands,  the  statute  maldng  no  diatinctlon  in 
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regard  to  the  punxMes  for  whidi  it  may  be  read.    Sach  proof  of  the  charter  ia 
pnmafade  omy  (Hawea  r.  Ruggles,  1  Selden,  444.    Bee  Laws  1832,  p.  251). 

a.  Foreign  laws  are  regarded  MfaeU^  and  should  be  alleurod  and  proved  like 
other  bcAs  of  which  the  courts  do  not  take  judicial  notice  (Mimrae  y.  lkni{fUm^ 
1  Belden,  447;  and  see  2  Laws  U.  a  102  g  1). 

b.  As  to  the  proper  method  of  proving  public  records  of  other  States,  see 
Markoe y.  Aldneh (1  Abb.  55) ;  and seeLaws  1868,  pp. 408» 500 ; 24 N.  T.  8M. 

c  Books  offered  in  evidence  as  the  "  printed  statute  book."  of  a  sister  State, 
must  purport  **  to  be  printed  under  the  authority  of  such^'  State  {Bright  v. 
White,  8  Mo.  R  421 ;  and  see  BaOey  v.  LiMoln  Academy,  12  id.  177). 

d.  A  land  patent  may  be  proved  by  a  eatutai  or  ezempUficatiQn  of  the  record 
{MeKifimm  y.  BHa,  81  Bart>.  180). 

tf.  As  to  proving  incorporation  of  foreign  corporation,  see  WatertiOe 
Manitf,  Oo,  v.  Brown  (0  How.  27) ;  records  of  courts  m  Canada,  see  LatsUr  y. 
WeeteaU  (26  N.  T.  146);  records  of  inferior  courts,  see  Simont  v.  De  Bare (4 
Bosw.  547 ;  6  Abb.  188) ;  corporation  ordinances,  see  7  How.  81 ;  Lofftie  v.  Gu- 
fidb  (1  E.  D.  Smith,  808) ;  records  in  supervisors^  office,  Lawa  1855  (ch.  249  p. 
888);  reoordsinofflceofcollecton  of  customs,  Laws  1862  (ch.  251,pL450);jQdg. 
ment  of  foreign  state,  BlaeVi  cam  (4  Abb.  162). 
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TITLE  XIIL 


Actions  in  Particular  Casea. 


OBAPTIB  L     AcnONB  AGAINOT  FOBKION  GORFORATIOirB. 

n.    AonoNB  IN  FLAGS  GF  9cirtf<UMMy  quo  foarranto,  ahd  of  nr- 

F0BMATI0N8  IK  THB  NATUKB  OF  A  QUO  toarranto, 
HL     AOTION8  FOB  THB  PABTinON  OF  BBAL  FBOFBBTT. 
rV.     AonONB  TO  DBTEBMINB  CONFLICTING  CLADfB  TO  BBAL  FBOF- 
BBTT, AND  FOB  WA8TB  AND  NUIBANCB. 
Y.     GXNBBAL  PBOYISIONB  BBLATING   TO   AGTIONB  OGNCBBNING 
BBAL  FBOFBBTT. 


Chafteb  L 
Actions  against  Foreign  Corporations. 

§  427.      Where  and  h/  whom  hrotight. 

An  action  against  a  corporation  created  bj  or  tinder  the 
laws  of  any  other  State,  government,  or  conntry,  may  be 
brought  in  the  supreme  court,  the  superior  court  of  the  city  of 
New  York,  or  the  court  of  common  pleas  for  the  city  and 
couDty  of  New  York,  in  the  following  cases : 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  this  State. 

[This  section  is  one  of  those  added  to  the  code  in  1849,  hy  a  law  passed  11th 
April^  1849,  and  which  took  effect  twenty  days  after  its  passage  (OanMd  ▼. 
JBeatUe^  4  How.  41).  At  the  same  session,  by  a  law  which  took  effect  16th 
March,  1849,  it  is  proyided  that  saits  may  be  brought  in  the  supreme  court, 
superior  court  of  IXew  York,  and  common  pleas  of  New  York,  against  any 
foreign  corporation, "  for  the  recovery  of  any  debt  or  damages  whether  liqui- 
dated or  not,  arising  upon  contract  made^  exeeuUd  or  deUvered  within  tM$  ££ue, 
or  upon  any  cause  of  action  arising  thereon."  Such  suits  may  be  commenced 
by  complamt  and.8ammonB  together  with  an  attachment,  as  now  proyided  by 
law,  &C.,  &a  The  code,  section  408,  repeals  all  statutory  provisions  Inconsia- 
tent  with  it  The  question  arises,  has  the  code  abolished  the  previous  law  of 
1849,  relatlngto  foreign  corporations ?  It  does  not,  unless  the  acts  are  in- 
consistent We  call  attention  to  this  because  it  seems  to  liave  been  conoeded 
without  examination  that  the  prior  law  of  X849  was  repealed  \>y  \3ie  code. 


/ 
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•  The  question  is  important,  for  the  reason  that  the  remedy  by  the  first  law  of 
1849  is  more  extensive  than  the  oode.  That  law  veiy  properly  distinguishes 
between  ^  a  contract  made,  executed  and  delivered  within  this  State  "  and  **  a 
cause  of  action  arising  within  this  State,"  and  dves  remedy  In  both  instanoe8» 
1o  any  pUUrUiff^  rmderU  or  noipresideni^  The  code  gives  a  remedy  to  a  non-res- 
ident only  when  ^1}  the  cause  of  action  arises  or  (2)  the  subject  of  the  ac- 
tion is  situated  wiUihi  this  State,  and  not  in  the  case  of  ^  a  contract  made,  ex- 
ecuted or  delivered  within  this  State  ;**  for  "  where  a  contract  is  made  at  one 
place  and  is  to  be  performed  at  another,  the  cause  of  action  on  such  contract 
arises  at  the  latter  place  "  {BurJde  v.  Eekhart^  8  Coms.  188 ;  see  ante,  p.  164J).  ] 

Ow  An  action  against  a  foreign  corporation  is  now,  as  a  suit  was  formerly,  a 
proceeding  against  its  property  only,  unless  there  is  a  voluntary  appearance 
by  the  defendant  {HtU&frt  v.  ISbpe  MtU.  2n».  Co.,  4  How.  275).  But  when  a 
foreign  corporation  has  appearea  in  an  action  commenced  in  a  court  of  this 
State,  it  is  as  much  within  and  subject  to  the  Jurisdiction  of  the  court  as  if  it 
was  a  corporation  under  the  laws  of  this  State.  Nor  does  the  foreign  ori^ 
of  a  corporation  prevent  the  bringing  of  actions  against  it  for  any  cause  when 
it  can  be  brought  within  the  Jurlwliction  of  the  court  {Dart  v.  Farmer's  Bk. 
27  Barb.  337). 

h.  The  law  authorizing  suits  against  foreiffn^  corporations  was  not  changed 
by  the  code  as  originally  adopted  (Code  of  1848) :  out  the  amendment  of  1849 
introduced  into  tl:^t  act  provisions  regulating  such  actions,  which,  prvbablff, 
supersede  pre-existing  statutes  on  that  subject  (Laws  1845,  c.  284 ;  Laws  1848, 
c  58 ;  Laws  1849,  cap.  107 ;  1  Rep.  of  Commrs.  on  Practice,  p.  89  ;  C!ode, 
§§  227  to  248 ;  2  R  S.  459).  Before  1849  the  only  mode  of  proceeding  against  a 
foreign  corporation  was  by  attachment  (1  How.  250 ;  2  R.  S.  459,  §  15).  By 
chapter  107  of  Laws  of  1849,  the  revised  statutes  were  amended  so  as  to  re- 
quire a  summons  and  complaint  to  accompany  the  attachment ;  but  now  it  is 
not  required  that  the  attacnment  should  accompany  the  service  of  the  sum- 
mons. It  may  be  served  afterwards.  (lb.)  Although  it  is  essential  to  the  Jur- 
isdiction of  a  court  of  this  State  over  a  foreign  corporation,  that  either  the 
pUdntiff  should  be  a  resident  of  this  State,  or  the  cause  of  action  should  have 
arisen,  or  the  subject  of  the  action  should  be  situated  within  it,  yet  it  is  not 
necessary  to  the  validitv  of  proceedings  against  a  foreign  corporation  that 
proof  of  either  of  these  facts  should  be  made  prior  to  the  commencement  of 
proceedings.  It  is  sufficient  if  a  state  of  facts  which  sustains  the  Jurisdiction 
Is  made  to  appear,  npon  motion  to  set  the  proceedings  aside  (Bates  v.  N.  0., 
Jaeksim  and  Or.  N&rth  R.  R  Co.,  4  Abb.  72 ;  13  How.  616 ;  and  see  Eluabeth- 
port  Manufac.  Co.  v.  CbmpMZ,  18  Abb.  86). 

e.  The  act  (ch.  384  of  1845]  in  relation  to  suits  against  fiH'eign  corporations 
does  not  undertake  to  establish  any  new  liability  on  the  part  of  stockholders 
or  debtors  of  such  corporations,  but  only  provides  for  subro^lng  creditors  vi 
tiie  corporation,  proceeding  asainst  it  by  attachment  in  this  State,  to  such 
rights  as  the  corporation  itself  under  the  local  law  or  2ftv  led  contraettis  mieht 
have  enforced  against  the  stockholder  or  debtor  (Semnour  v.  Sturgis,  26  N.  x . 
184). 

d.  The  service  of  a  summons  upon  the  president  of  a  foreign  corporation 
who  happens  to  be  temporarily  in  this  State,  and  who  does  not  volun- 
tarily appear,  does  not  give  the  court  Jurisdiction  of  the  defendant  (the  corpo- 
ration) for  the  purpose  of  rendering  a  personal  Judgment  upon  contracts  m»ie 
in  this  State,  or  for  debts  due  to  residents  of  this  State.  Such  a  service  must 
be  regarded,  lor  all  practical  purposes,  as  simply  a  statutory  notice  that  pro- 
ceedings are  about  to  be  instituted  against  the  defendant's  property  i^Htubert 
V.  Hope  Mut  Ins.  Co.,  2  Code  Rep.  14S ;  4  How.  275 ;  ib.  415 ;  Brewster  v.  Mick- 
iffan  Central  R  R  Co.,  8  Ck>de  Rep.  215 ;  5  How.  188). 

e.  An  appearance  by  a  corporation  in  court,  gives  Jurisdiction  whether  the 
service  of  process  be  good  or  not,  provided  the  corporation  is  still  in  existence 
{Murray  v.  VanderbOt,  89  Barb.  141). 

As  to  service  of  summons  on  a  foreign  corporation,  see  ante,  p.  168,  (. 

As  to  attachments  against  foreign  corporations^  see  arUe,  p.  415,  h,  c,  d. 
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o.  In  the  Boperioir  court,  at  any  rate,  no  attachment  can  IsBoe  against  a  for- 
eign corporation  anlese  there  be  an  action  regularlv*  commenced.  That  can 
be  by  A  resident  for  any  cause  of  action ;  bat  to  render  the  suit  effectual  there 
must  be  property  withm  the  State^r  the  cause  of  action  must  have  arisen 
therein  (Mcnonough  y.  Pkelpe,  15  How.  877 ;  EggMon  y.  Orafwe  R.  A  Co.,  1 
Code  Bep.  N.  S.  210 ;  OanitMUr.  Dubuque,  WetL  K  E.  Qo.^  17  How.  16). 

b.  A  foreign  corporation  has  the  same  right  to  sue  in  the  courts  of  this  State 
as  any  other  non-resident,  if  the  nature  of  the  claim  is  such  as  should  be  en 
forcea  by  a  corporation ;  and  as  to  suits  against  a  foreign  corporation,  except 
g  427,  the  code  and  the  reyised  statutes  make  no  disUnctlon  between  a  resi- 
dent and  a  non-resident  plaintiff  (fianA  cf  Oommeree  y.  BtUland  and  Wash.  R, 
J2L  Ob.,  10  How.  7) ;  but  a  foreign  corporation  is  not  authorized  eiiher  by  the 
reyised  statutes  or  the  code  to  sue  another  foreign  corporation  in  the  courts 
of  this  State  by  attachment,  unless  the  cause  or  action  has  arisen,  or  the  sub- 
ject of  the  action  is  situated,  within  this  State  (  Western  Bank  y.  Citi/  Bank  of 
Mufnimi,  7  id.  288). 

6,  In  an  action  agtdnst  a  foreign  corporation,  It  must  appear,  in  order  to 
giye  the  court  Jurisdiction,  either  that  the  cause  of  action  arose,  or  that  the 
subject  of  the  action  is  situate,  within  this  State,  ex  that  the  plainti£ls  a  resi- 
dent of  this  State  and  the  defendant  has  property  within  it  (HarrioU  y.  N.  Jet* 
9eyRR,Oo,,S  Abb.  284 ;  2  Hilton,  262 ;  Chimberland  Goal  Co.  y.  Hoffman 
Steam  Coal  Co,,  80  Barb.  159 ;  20  How.  62).  It  seem  that  if  the  cause  of  action 
arose,  or  the  subject  of  the  action  \b  situated  within  this  State,  the  question  of 
the  defendant's  haying  property  becomes  immaterial,  whether  the  plaintiff  Is 
a  resident  or  not  (Cwmbin'land  thai  Qo,  y.  Shermofn,  8  Abb.  248). 

d  The  i^t  of  1855  (Laws  1855,  ch.  279)  requiring  foreign  corporations  doing 
business  within  this  State  to  designate  a  person  to  receiye  ser^ce  of  processi 
does  not  operate  to  eiye  the  court  Jurisdiction  of  cases  not  included  in  sections 
184  and  427  of  the  (^e.    (JA) 

«.  A  foreign  corporation,  by  appearing  and  answering,  does  not  waiye  the 
Objection  that  the  court  has  not  Jurisdiction  {JB.wnioU  y.  N,  Jersey  R,  R,  Co.. 
8  Abb.  284 ;  2  Hilton,  262). 

/.  Where  an  action  against  a  foreign  corporation  is  dismissed  on  the  ground 
tliat  the  court  has  no  Jurisdiction,  but  the  question  of  Jurisdiction  was  not 
raised  by  the  issues  in  the  action,  nor  presented  to  be  tried  on  affldayits,  but 
settled  by  an  admiarion  of  the  party  in  open  court.  Judgment  for  costs,  on  dis- 
missing the  complaint,  cannot  be  rendered  (Id, ;  ante,  p.  585/;  contra,  McMih 
Turn  y.  Mui.  Ben^  Life  Ins.  Co.,  8  Abb.  297 ;  8  Bosw.  644).  Where  there  is  a 
question  as  to  tha  power  of  the  court  to  render  a  Judgment  for  costs,  where 
Judgment  has  in  fact  been  entered  by  the  clerk,  the  proper  practice  to  brinff 
up  the  question  is  by  an  appeal  from  the  Judgment,  {id.)  Such  an  appeiu 
does  not  confer  a  new  Jurisdiction,  semme  (narrioU  y.  A.  Jersey  R  A  Co.^ 
8  Abb.  284 ;  2  Hilton,  262). 

g.  Where  an  attachment  is  Iseued  against  the  property  of  a  forei^  corpora- 
tion by  a  non-resident  plaintiff,  in  an  action  for  allied  damages  arising  from 
a  breach  of  contract  made  out  of  this  State,  can  the  attachment  be  sustained 
on  the  CTound  that  the  subject  of  the  action  is  within  the  State  f  Held  that 
"  the  subject  of  the  action*'  is  the  claim  asserted  by  the  plaintiff.  The  property 
leyied  on  by  the  attachment  is  not  the  snblect  of  the  action.  The  court  there- 
fore has  no  Jurisdiction  In  such  a  case  {Wnitehead  y.  Buffalo  d  Lake  Huron  B. 
R.  Co.,  18  How.  218). 

A.  The  law  of  1858.  ch.  121,  as  to  the  Buffalo  and  Lake  Huron  Railway  Com 
pany.  If  constitutional,  does  not  giye  authority  to  proceed  against  said  company 
otherwise  than  as  a  foreign  corporation.    {Id.) 

i.  Where  the  demand  on  which  the  action  was  brought  arose  upon  written 
contracts  for  the  pa3rment  of  money,  made,  deliyered,  and  payable  in  Canadai 
and  all  the  labor  done  and  materials  fUmlshed  were  pursuant  to  those  con- 
tracts, and  upon  work  located  In  Canada,  for. a  corporation  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  which  was  performed 
in  this  State,  pursuant  to  said  contracts— held  not  a  case  where  the  subject  of 


800  FOREIGN  OOBPOSATIOirB.  [§  427. 

the  acdon  wbi  aituate  in  this  State,  and  althooffh  the  defendant^  the  foreign 
0(»ponition,  had  property  in  this  State,  it  coola  not  he  attached  {OampbeU  y. 
JhvprieUfn  <if  Champlain  d  8L  Lawrm»  K  JB.,  18  How.  412). 

Ow  In  an  action  on  an  award,  the  award  ia  the  cause  of  action,  and  if  it  was 
made  oat  of  the  State,  the  cause  of  action  arose  out  of  the  State,    (id) 

d.  The  courts  of  this  state  will  not  entertain  1  urisdicdon  of  a  suit  between 
two  corporations  both  chartered  by  the  laws  of  Maryland  respecting  lands  lying 
in  that  State,  the  oUed  of  which  suit  is  to  annul,  on  the  ground  of  fraud,  a 
oonreyance  of  such  lands  to  the  defendants,  executed  and  recorded  in  Muy- 
land  iS^v^^i&rkmd  OotA  Co,  v.  Eofman  Coal  Co.,  80  Barb.  159 ;  20  How.  62). 

c  Chap.  107  of  Laws  of  1847,  providing  for  suits  against  foreign  insurance 
corporations,  on  contracts  made  within  this  State,  authorizes  an  attachment  as 
a  proTisional  remedy,  in  an  action  on  a  policy  of  insurance  issued  in  this  State 
{Bum$  T.  Pnmnciallnt.  Co.,  18  Abb.  425). 

tf.  The  supreme  court  has  no  power  oyer  a  foreiCT  corporation  in  a  proceed- 
ing commenced  by  a  stockholder  to  wind  up  its  anaixB  (Murrau  t.  VanderbiU, 
niBarb.  141). 

«.  The  statute  of  limitations  is  a  good  defence  to  an  action  against  a  for- 
dgn  corporation  (Oleott  y.  Tioga  &  JS.  Cb.,  26  Barb.  147,  affirmed  cSx  of  appeals, 
June,  1868). 

Jr.  Pluafflngi  in  aotloos  by  and  against  fisnign  cocporatlona.— In  a 
t  by  a  foreign  corporation,  the  complaint  need  not  state  the  act  of  incorpora- 
tton  or  diarter  at  laice,  or  eyen  the  title  of  the  act  or  grant,  or  the  date  of  its 
p9mm{HbluokeBa&y.Haikina,^Qaiid,fnfi;  but  see  9  Abb.  168 ;  and  Jfo- 
rine  JSul  Co,  y.  Jaunceift  1  Barb.  487). 

ff.  The  proyisions  of  the  reyised  statutes  (art  1,  tit  10,  ch.  8,  p't  8),  modify- 
ing the  rule  ofpleadmg  in  actions  by  corporations,  do  not  apply  to  foreign 
corporations  ( Wateniae  J£anuf,  Go.  y.  Bryan^  14  Barb.  182).  And  in  an  action 
by  a  foreign  corporation,  under  a  f^eneral  denial,  it  must  proye  its  corporate 
existence.  {Id,)  The  complaint  m  an  action  egeiuBt  a  foreign  corporation 
should,  it  seems,  state  the  residence  of  the  plaintm,  or  state  if  he  be  a  readent 
or  non-resident,  or  it  should  show  that  the  cause  of  acUon  aroee  or  is  situated 
within  this  State  {Botm  v.  Cooper,  16  How.  293).  See  further,  arUs,  p.  212,  k. 
and  p.  286,0. 

A.  In  an  action  agtdnst  a  foreign  corporation  for  equitable  relief,  it  is  impro 
per  to  Join  a  claim  for  damages  against  indiyidual  defendants  {Bauu  v. 
UNgMr,  80  Barb.  167). 
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Chapter  IL 

Actions  m  place  cf  sci/re  facias^  quo  warranto  ^  and  of  infor- 
motions  in  the  nature  of  quo  warranto. 

BaCTtas  4SS,    Scire  &cias  and  quo  warranto  abolished,  and  this  chapter- 

Babetitnted. 
429.    Action  may  be  brought,  by  direction  of  the  legislature,  by 
the  attomey-^neral,  to  vacate  a  charter. 

480.  Action  to  annula corporation,  when  and  how  brought  bj 

the  attorney-general,  by  leave  of  the  supreme  court 

481.  Leave  to  sue,  how  obtained. 

483.  Action  upon  information  or  complaint  of  course. 

483.  Action,  when  and  how  brought  to  vacate  letters  patent. 

484  Relator,  when  to  be  Joined  as  plaintiff. 

485.  Complaint  and  arrest  of  defendant  in  action  for  usurping  an 

office. 

486.  Judgment  in  such  actions. 

487.  Assumption  of  office,  &c.,  by  relator,  when  Judgment  is  in 

his  favor. 

488.  Proceedmgs  against  a  defendant,  on  his  refbsal  to  deliver - 

books  or  papers. 

489.  Damages,  how  recovered. 

«  440.    One  action  against  several  persons  claiming  office  or  fran^ 

chise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 

442.  Judgment  of  forfeiture  against  a  corporation. 

4^.    Costs  against  a  corporation,  or  persons  claiming  to  be  such, 
how  collected. 

444.  Bestrainine  corporation,  and  appointment  of  a  receiver. 

445.  Copy  of  iua^ent-roU  a^inst  corporation,  where  to  be  filed 

446.  Entry  of  Judgment  relatmg  to  letters  patent 

447.  Action  for  forfeiture  of  property  to  the  people. 

§  428.  Scire  facias  and  quo  warranto  abolished^  and  this 
chapter  substituted. 

Bie  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  pro- 
ceedings bj  information  in  the  natnre  oi  quo  warranto,  are 
abolished ;  and  the  remedies  heretofore  obtainable  in  those 
forms,  may  be  obtained  by  civil  actions  under  the  prorisions 
of  this  chapter.  But  any  proceedings  heretofore  commenced, 
or  judgment  rendered,  or  right  acquired,  shall  not  be  affected 

by  such  abolition. 
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a.  Tlie  remedy  heretofore  given  by  »cir6facia»^  to  obtain  execution  of  a  juds:- 
ment,  is  superseded  bythe  provisions  for  an  action  therefor  under  the  code 
{Cameron  y.  Tourig,  6  How.  372 ;  Alien  y.  Gla/rke^  11  id.  209 ;  and  see  Thun- 
tan  y.  Kingy  1  Abb.  127).  The  acHon  in  the  nature  of  a  quo  toarratUo  is  in  sub- 
stance the  same,  and  is  governed  by  all  the  rules  regulating  proceedings  under 
the  former  practice  (l^ks  People  y.  Peaee^  30  Barb.  5%) 

b.  If  after  the  death  of  one  of  several  defendants  pending  the  action,  hia 
heirs  appear  voluntarily  without  any  order  to  revive  against  them,  and  the 
action  proceeds  to  Judgment  they  are  bound  by  it  (Bequa  v.  MoimeSf  19  How. 
430). 

6.  The  executors  of  a  deceased  judgment  creditor  may  maintain  an  action 
agidnst  the  Judgment  debtor,  "  for  andtto  obtain  an  execution  to  be  issued  in 
their  names  to  be  levied  of  any  lands  which  the  Judgment  debtor  held  when 
the  Judgment  was  docketed  "  {lb, ;  and  see  Ir^nd  v.  Litchfield^  22  How.  178 ; 
TaUman^r.  Farftcifc,  6  Barb.  277). 

d  An  as^gnee  of  a  Judgment,  after  the  death  of  the  Judgment  debtor 
may  maintain  an  action  to  have  execution  of  the  original  Judgment  {Jay  y. 
Martins,  2  Duer,  655). 

e.  Where  a  Judgment  was  obtained  in  1842,  and  the  plaintiff  on  May  4, 
1849,  issued  a  writ  of  scire  faei€U  quare  exeeuMonem  non.  Uie  court,  on  defen- 
dant's motion,  set  aside  such  writ,  saying,  The  amended  code  took  effect 
prior  to  the  issue  of  this  writ,  and  must  control  the  rights  of  the  parties. 
The  motion  contemplated  by  section  284  renders  a  edre  fadae  unnecessary 
{GatekiU  Banky,  8an<ifvrdy  4  Row,  100).  It  was  held  otherwise  under  the 
«ode  of  1848,  but  that  code  had  no  section  corresponding  to  (his  {Anon.  1  Code 
Bep.  118). 

f.  In  an  action  in  the  nature  of  a  quo  tearrantOf  the  place  of  tr^al  may  prop- 
erly be  laid  in  any  county  in  the  State.  The  people  are  a  party  whose  re- 
sidence extends  to  every  county  {The  People  v.  Cock,  6  How.  448). 

g.  In  quo  warranto  commenced  before  July,  1848,  motions  for  Judgment 
must  be  made  to  the  general  term  {People  v.  Otioert,  2  Code  Rep.  81 ;  8  »£  181). 

A.  Ab  to  costs  see  Ireland  y.  LUchJIeldj  22  How.  188;  see  ante,  p.  719,  d 


§  429.    Action  may  be  hraught  by  aUomey^ffenerdl  to  vacate 
a  charter^  by  direction  of  legislature. 

An  action  maj  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  whenever  the  legislature  shall 
so  direct,  against  a  corporation,  for  the  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its  cor- 
porate existence,  on  the  ground  that  snch  act  or  renewal  wab 
procured  upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some  of  them, 
or  with  their  knowledge  and  consent.  ^ 

•k  If  it  be  conceded  that  the  attorney-general  may  maintaui  an  action  in 
the  name  of  the  people  to  restrain  a  municipal  corporation,  it  can  only  be 
to  restrain  them  firam  making  a  fraudulent  or  illegal  disposition  of  the  cor- 
porate property  {The  People  v.  Louiber,  28  Barb.  65^ 

j.  The  attorney-general  may  maintain  an  action  in  the  name  of  the  People 
to  restrain  a  municipal  corporation  from  exercising  authority  not  possessed  by 
it  under  its  charter  or  by  law  {The  People  v.  Mc^or  tf  N.t,\Q  Abb.  144 ;  & 
Barb.  85 ;  19  How.  156). 

k.  In  %XL  action  brought  by  the  People  to  restain  a  municipal  oorporatloo 


§§  430,  431.]  ATTOHNET-GENKBAL.  808 

from  proceeding  under  a  public  contract,  required  by  law  to  be  awarded  to 
the  lowest  bidder,  on  the  ground  that  the  contractors  were  not  the  lowest 
bidders,  the  contractors  and  other  bidders  need  not  be  made  parties.    (/t2.) 

§  430.  Action  to  annul  a  corporation^  when  and  how  brought 
by  aUorney-general  by  leave  of  supreme  court 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  on  leave  granted  by  the  su- 
preme court,  or  a  judge  thereof,  for  the  purpose  of  vacating 
the  charter  or  annulling  the  existence  of  a  corporation,  other 
than  manicipal,  whenever  such  corporation  shall — 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation  ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corpo- 
ration shall  have  forfeited  its  charter  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

6.  Whenever  it  shall  exercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe  that  any  of  these  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted  to  bring  the  action  in  every  case  of  public  inter- 
est, and  also  in  every  other  case  in  which  satisfactory  security 
shall  be  given,  to  indemnify  the  people  of  this  State  against 
the  costs  and  expenses  to  be  incurred  thereby^ 

a.  An  action  to  annul  the  charter  or  a  corporation  of  this  State  must  be 
brought  by  the  attorney-general  in  the  name  of  the  people  (SmUh  t.  Metrth 
potiton  Qm  Light  Co.,  12  How.  187 ;  and  see  2^  Fieaple  v.  Maffor  cf  N.  JI,  28 
Barb.  65). 

§  431.  Lewoe^  hov)  obtained. 

Leave  to  bring  the  action  may  be  granted  upon  the  appli- 
cation of  the  attorney-general ;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  such  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  the  corporation  in  opposition  thereto. 
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§  432.  Action  by  aUarney-general  in  name  of  the  People. 

An  action  may  be  brought  by  the  attorney-general  in  the 
name  of  the  people  of  this  State,  upon  his  own  information,  or 
upon  the  complaint  of  any  private  party,  against  the  parties 
offending  in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any 
franchise  within  this  State,  or  any  office  in  a  corporation  cre- 
ated by  the  authority  of  this  State  ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law  shall 
make  a  forfeiture  of  his  office ;  or, 

3.  When  any  association  or  number  of  persons  shall  act 
within  this  State  as  a  corporation,  without  being  duly  incor- 
porated. 

a.  It  is  for  the  attomej^-general,  and  not  the  supreme  court,  to  determine 
whether  in  any  particular  caee  it  is  proper  that  an  actionto  try  the  right  to  any 
office  shall  be  brought  or  not  (The  fiaopte  v.  AtCy-Qm\  23  Barb.  114 ;  8  Abb, 
181 ;  18  How.  179). 

6.  In  an  action  bronght  by  the  people  and  a  claimant,  to  try  the  title  to  a 
public  office,  upon  the  rendition  of  a  regular  Judgment  of  ouster  against  the 
officer  and  in  ukvor  of  the  claimant,  the  officer  becomes  ousted,  and  the  party 
declared  to  be  entitled,  upon  tailing  the  official  oath  and  filing  bonds  (when 
required)  becomes  eo  inUanU  invested  with  the  office  (The  Bm^  v.  Caniwr^  6 
Abb.  220). 

c.  A  writ  of  assistance,  or  leave  to  issue  an  execution,  should  not  be  granted 
upon  such  a  judgment,  directing  the  sheriff  to  put  the  succeasAil  party  m  pos- 
session of  the  office,  and  the  books  and  papers  belonging  to  it.  So  far  as  the  of- 
fice is  concerned,  such  a  judgment  executes  itsclC  So  far  as  possession  of  the 
books  and  papers  is  concerned,  the  remedy  provided  by  section  438  of  the 
code  must  be  pursued.    (Id,) 

cL  The  former  practice  in  proceedings  in  a  quo  wxrrarUo,  and  in  an  infonna« 
tion  in  the  nature  of  a  qua  ioarrarUo^  are  not  guides  in  proceedings  in  the  ac- 
tions which  the  code  has  substituted  for  those  writs.    (Id.) 

0.  R  ie&ms  that  in  an  action  under  sections  428  and  432  of  the  code,  an  exe- 
cution is  only  proper  for  the  purpose  of  collecting  costs,  and  a. fine,  if  any  has 
been  imposed.    (Id) 

/.  Under  subdiviuon  1  of  this  section,  an  action  In  tho  nature  of  a  quo  wear" 
ranto  may  be  brought  to  try  the  title  to  a  military  office  (The  P^opleY.  Sampeon^ 
23  Barb.  254;  ^i^eifHQ  PanthqfBdLpoHY,  Tooibtfr,  29  Barb.  257 ;  Be  WkiUng,  » 
Barb.  514). 

§  433.  Action  when  and  how  hrought  to  vacate  letters  patent. 

An  action  may  be  brought  by  the  attorney-general,  in  the 

name  of  the  people  of  this  State,  for  the  purpose  of  vacating  or 

annulling  letters  patent  granted  by  the  people  of  this  State,  in 

the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letterd 
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patent  were  obtained  by  means  of  some  fraud alent  suggestion 
or  concealment  of  a  material  fact,  made  bj  the  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  knowledge ; 
or, 

2.  When  he  shall  haye  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have  by  any  other  means  forfeited  the  interest 
acquired  under  the  same. 

a.  This  section  is  limited  to  letters  patent  granted  by  the  people^  and  does  not 
extend  to  letters  patent  granted  by  the  king  of  Great  Britain  prior  to  the  Revo- 
lution {ThspeopU  V.  Okurke,  10  Barb.  120 ;  5  Selden,  849). 


*  §  434.    HelatoTj  when  to  he  joined  as  plaintiff. 

When  an  action  shall  be  brought  by  the  attorney-general, 
by  virtue  of  this  chapter,  on  the  relation  or  information  of  a 
Derson  having  an  interest  in  the  question,  the  name  of  such 
person  shall  be  joined  with  the  people  as  plaintiff. 

h.  In  an  action  in  the  nature  of  a  qw>  toarrawto  brought  by  the  attomey-een- 
eral  on  the  relation  of  a  person  claiming  the  office  against  a  paity  who  nas 
usurped  it,  the  claimant  is  interested  in  the  Question  and  should  be  joined. 
But  to  authorize  the  claimant  to  be  a  party  plaintiff  in  such  a  case,  the  com- 
plaint should  state  facts  showing  that  he  is  entitled  to  the  office  from  which 
the  defendant  is  sought  to  be  ousted  (The  Peo^  y.  Walker,  23  Barb.  804 ;  The 
People  T.  Ruder,  3  Keman,  433 ;  reversing  16  Barb.  370).  Omitting  to  Join  the 
relator  may  be  cured  by  amendment    (Ja.) 


§  435.     Complaint  and  a/nest  of  defendant  m  action  for 
usurping  an  office. 

Whenever  such  action  shall  be  brought  against  a  person  for 
usurping  an  ofBice,  the  attomej-general  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightfully  entitled  to  the  office,  with  a 
statement  of  his  right  thereto ;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emoluments 
belonging  to  the  office,  and  by  means  of  his  usurpation  thereof, 
an  order  may  be  granted  by  a  judge  of  the  supreme  court,  for 
the  arrest  of  such  defendant,  and  holdi^^g  \i\m  to  'bavl;  and 
thereupon  he  shall  be  arrested  and  \*eld  to  \>a\\,iti  tVi<i  manner. 
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and  mOi  the  same  effect,  and  sabject  to  the  same  rights  and 
liabilities  as  in  other  civil  actions  where  the  defendant  is  sub- 
ject to  arrest 

§  436.    Judgmemi,  in  ettch  CLctiona, 

In  every  snch  case,  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 

a.  In  an  action  in  the  nature  of  a  mm)  trarrant^,  brought  against  an  alleged 
intruder  upon  a  public  office ;  the  Judgment  of  the  court,  if  for  the  plaintilf, 
can  only  be  a  Ju^sment  of  ouster  and  for  coet&  If  the  plaintiff  has  a  claim 
for  damages  asauist  the  defendant  to  recover  the  fees  collected  by  the  latter, 
or  otherwise,  Oiat  claim  must  be  asserted  in  a  separate  action  (7%d  People  t. 
Snediker,  3  Abb.  233). 

(.  The  place  of  trial  in  an  action  in  the  nature  of  a  qua  wnrrarUo  may  be  in 
any  county  (Ths  BdopU  y.  Oook^  6  How.  448). 

c  The  parties,  in  fiict,  stand  in  the  same  relation  of  equality  to  each  other, 
as  in  ciyil  actions.  Each  on  being  defeated,  is  liable  to  the  other,  as  well  for 
the  ordinary  costs  of  the  action,  as  for  an  extra  allowance  {The  People  y.  Clarke^ 
11  Barb.  887 ;  5  Belden,  849).    Id. 

d.  An  action,  in  the  nature  of  a  writ  of  quo  tMrranio  is  a  ciyil  action,  and  the 
decisions  of  the  supreme  court  in  it  are  to  be  reviewed  in  tbe  court  of  appeals, 
upon  the  principles  applicable  to  such  actions,  and  not  by  those  which  preyail 
hi  criminal  proceedhigs  (The  Paople  y.  Oook^  4  Selden,  71). 

§  437.  Assumption  of  office^  <bo.y  hy  rdatoTy  when  judg- 
ment ia  in  his  favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person 
80  alleged  to  be  entitled,  and  the  same  be  in  favor  of  snch 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office,  and 
executing  such  official  bond  as  may  be  required  by  law,  to  take 
npon  himself  the  execution  of  the  office ;  and  it  shall  be  his 
duty,  immediately  thereafter,  to  demand  of  the  defendant  in 
the  action,  all  the  books  and  papers  in  his  custody,  or  within 
his  power,  belonging  to  the  office  from  which  he  shall  have 
been  excluded. 

e.  The  provisions  of  the  statute  under  which  a  successor  in  office  may  apply 
to  a  Justice  of  the  supreme  court  to  compel  bis  predecessor  to  deliyer  oyer  to 
him  the  books  and  papers  appertaining  to  his  office,  apply  as  well  to  superin- 
tendents and  collectors  of  tolls  on  the  canals,  as  to  other  officers,  bi  case  of 
proceedings  under  that  statute  against  a  collector  of  tolls  on  the  canals,  it  is 
not  necessary  to  show  that  any  notice  has  been  servedby  a  canal  commissioner 
(In  Be  Oobee,  8  How.  867). 

/.  No  proceedings  can  be  had  to  compel  the  delivery  of  books  and  papers 
belonging  or  appertaining  to  a  public  office  until  a  judgment  of  ouster  has 
been  regularly  entered  against  the  person  executing  the  duties  of  the  office 
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(In  Re  Wdeh,  14  Barb.  996 ;  7  How.  178).  An  allegation,  in  a  petition  for  an 
order  to  compel  such  delivery,  that  Judgment  was  rendered  and  duly  perfected 
in  an  action  in  the  nature  of  a  quo  warranto  brought  by  the  people  to  tiy  the 
right  of  an  individual  to  an  office,  on  9uch  a  day,  without  statmg  in  what  court 
the  Judgment  was  rendered,  or  whether  under  the  direction  of  a  single  Judge, 
or  at  special  or  general  term,  ia  not  sufficient  if  the  facts  are  denied.    {Ih.) 

a.  Upon  the  rendition  of  a  re^^lar  Judgment  of  ouster  in  the  suit  of  the  peo- 
ple against  a  public  officer,  and  m  favor  of  another  individual  for  the  office,  the 
officer  becomes  actually  ousted  and  excluded  from  office,  and  the  party 
declared  to  be  entitled,  upon  taking  the  official  oath  and  filing  his  bond  (when 
required)  becomes  eo  instanU  invested  with  the  office,  and  entitled  under  sec- 
tion 487  of  the  code  to  demand  and  have  the  books  and  papers  appertaining  to 
the  office  (In  Be  Welch,  7  How.  282).  An  appeal  from  the  Judgment  of  ouster 
cannot  in  any  way  operate  as  a  stay  of  proceedings,  (lb,) 

§  438.  Proceedings  against  defendaMy  on  refusal  to  deliver 
hooks  or  pampers. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over  such 
books  or  papers,  pursuant  to  the  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be 
had,  and  with  the  same  effect,  to  compel  delivery  of  such 
books  and  papers  as  are  prescribed  in  article  five,  title  six, 
chapter  six,  of  the  first  part  of  the  revised  statutes. 

See  Be  BarOeU,  0  How.  414;  Be  Baker,  11  How.  418 ;  The  People  v.  Pedbody, 
86  Barb.  437;  O^ikntfr  v.  i>6i^  26  Barb.  429. 

§  439.    Damages^  how  recovered. 

If  judgment  be  rendered,  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover, 
by  action,  the  damages  which  he  shall  have  sustained  by 
reason  of  the  usurpation  by  the  defendant  of  the  office  from 
which  such  defendant  has  been  excluded. 


§  440.  One  action  against  several  persons  claiming  office  or 
fra/nchise. 

Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  may  be  brought  against  all  such 
persons,  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

§  441.  Penalty  for  uswrping  offices  or  franchise^  hoio 
awarded. 

When  a  defendant,  whether  a  natural  person  or  a  corpora- 
tion, against  whom  such  action  shall  have  been  brought,  shall 
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be  adjadged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fuUj  holding  or  exercising,  any  office,  franchise,  or  privilege, 
judgment  shall  be  rendered,  that  such  defendant  be  excluded 
from  such  office,  franchise,  or  privilege,  and  also  that  the 
plaintiff  recover  costs  against  such  defendant  The  court  may 
also,  in  its  discretion,  fine  such  defendant  a  sum  not  exceeding 
two  thousand  dollars,  which  fine,  when  collected,  shall  be  paid 
into  the  treasury  of  the  State* 


§  442.  Juflgment  of  forfeiture  agamst  a  oorporation. 

If  it  shall  be  adjudged,  that  a  corporation  against  which 
an  action  shall  hare  been  brought  pursuant  to  this  chapter, 
has,  by  neglect,  abuse,  or  surrender,  forfeited  its  corporate 
rights,  privileges,  and  franchises,  judgment  shall  be  rendered 
that  the  corporation  be  excluded  from  such  corporate  rights, 
privileges,  and  franchises,  and  that  the  corporation  be  dis- 
solved. 


§  443.  Chete  ctgainst  oarporaUony  or  persons  daiming  to  he 
suchj  how  coUeoted. 

If  judgment  be  rendered  in  such  action  against  a  corpora- 
tion, or  against  persons  claiming  to  be  a  corporation,  the  court 
may  cause  the  costs  therein  to  be  collected  by  execution 
against  the  persons  claiming  to  be  a  corporation,  or  by  attach- 
ment or  process  against  the  directors  or  other  officers  of  such 
corporation. 

§  444.  Restrainmg  corporation^  and  appointment  of  re- 
ceiver. 

When  such  judgment  shall  be  rendered  agamst  a  corpora- 
tion, the  court  shall  have  the  same  power  to  restrain  the  corpo- 
ration, to  appoint  a  receiver  of  its  property,  and  to  take  an 
account,  and  make  distribution  thereof  among  its  creditors,  as 
are  given  in  article  three,  title  four,  chapter  eight,  of  the  third 
part  of  the  revised  statutes ;  and  it  shall  be  the  duty  of  the 
attorney-general,  immediately  after  the  rendition  of  such  judg- 
ment, to  institute  proceedings  for  that  purpose. 
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§  445.  Copy  ofjflAdgment  roll  against  corporation^  where  to 
he  filed. 

Upon  the  rendition  of  sach  judgment  against  a  corporation, 
or  for  vacating  or  annalling  of  letters  patent,  it  shall  be  the 
dutj  of  the  attomej-general  to  cause  a  copj  of  the  judgment 
roll  to  be  forthwith  filed  in  the  office  of  the  secretary  of  state. 

§  446.  Emtry  of  Judgment  relating  to  letters  patent  in  re^ 
cords  of  commissioner  of  land-office. 

Such  secretary  shall  thereupon,  if  the  record  relates  to  let- 
ters patent,  make  an  entry  in  the  records  of  the  commissioners 
of  the  land^office,  of  the  substance  and  effect  of  such  judgment, 
and  of  the  time  when  the  record  thereof  was  docketed  ;  and 
the  real  property  granted  by  such  letters  patent  may  there- 
after be  disposed  of  by  such  commissioners,  in  the  same  manner 
as  if  such  letters  patent  had  neyer  been  issued. 

§  447.    Actions  for  forfeiture  of  property  to  the  people. 

Whenever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  State,  or  to 
any  officer  for  their  use,  an  action  for  the  recovery  of  such 
property,  alleging  the  grounds  of  the  forfeiture,  may  be  brought 
by  the  proper  officer,  in  the  supreme  court. 
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Graftsb  IIL 
Action  far  the  Partition  of  Beat  Property. 

%  448.  Provisions  of  the  revised  statuteSy  applicable  to 
colons  for  partition. 

The  provisions  of  the  revised  statutes  relating  to'  the  parti- 
tion of  lands,  tenementSi  and  hereditaments,  held  or  possessed 
bj  joint  tenants  or  tenants  in  common,  shall  apply  to  actions 
for  such  partition  brought  under  this  act,  so  far  as  the  same 
can  be  so  applied  to  the  substance  and  subject-matter  of  the 
action,  without  regard  to  its  form. 

a  The  statatorr  provisions  relating  to  partition  are,  2  R.  3.  817 ;  and  laws  of 
1852,  p.  411 ;  and  see  Rules  77,  78,  79,  and  anU,  pp.  40,  a;  45,  a. 

b,  Penonal  piupeily. — An  action  cannot  be  maintained  for  the  parti* 
tion  of  personal  property  (Tinney  v.  StObim,  28  Barb.  290). 

e.  Partition  suit  la  in  rem. — A  suit  in  partition  is  a  proceeding  in  rem, 
and  the  Jurisdiction  of  the  court  is  confined  to  the  subject-matt«r  set  forth  and 
described  in  the  petition  (Cormtke  v.  Griffing^  21  Barb.  9). 

d.  Partition,  in  what  oases. — Partition  between  tenants  in  common  is  a 
matter  of  risht  (10  Paige,  470 ;  2  Barb.  599 ;  see  however  14  Abb.  206).  It 
may  be  had  by  the  several  owners  of  property  subject  to  a  lease  ( Wdodtoarth  t. 
OampbeU,  5  Paige,  518) ;  and  by  a  tenant  in  common  of  a  tetied  remainder 
{Blakely  r.  CMer,  18  How.  47tf ;  15  N.  Y.  617);  by  assignees  in  trust  for  the 
benefit  of  creditors  of  a  tenant  for  Ufe  (Fan  ArtddU  v.  Drake,  2  Barb.  599) ;  or 
by  a  tenant  by  the  curtesy  initiate  {Riker  y.  Darke,  4  Edw.  Ch.  R  668) ;  by  a 
devisee  (Aekley  v.  Dygert,  88.Barb.  176) ;  and  it  was  decreed  where  the  plain- 
tiff 's  interest  consisted  of  being  owner  m  fee  of  an  undivided  share  of  the  mines 
and  minerals  on  and  in  the  premises,  with  power  to  go  on  the  land  and  work 
such  mines ;  and  the  defendant  was  owner  in  fee  of  the  residue  of  the  estate 
and  interest  in  the  premises  (Ganfidd  v.  Ford,  16  How.  473 ;  28  Barb.  886). 
An  action  for  partition  cannot  be  maintained  bv  one  having  a  mere  future 
contingent  interest  in  an  undivided  share  {Striker  v.  HoU,  2  Paige,  887) ;  a 
widow  claiminff  only  in  respect  of  her  dower  (Coles  v.  C5?&»,  15  Jouns.  819) ; 
even  after  her  dower  has  been  assigned  ( Wood  v.  OluU,  1  Sand.  Gh.  R  199) ;  a 
remainder-man  (BrcwneU  v.  BroumeU,  19  Wend.  865 ;  see,  however.  Blakely  v. 
Calder,  15  N.  Y.  617) ;  nor  can  an  action  for  partition  be  maintained  where 
there  is  an  adverse  possession  {Clapp  v.  Bromaghan,  9  Ck>w.  580,  rev*g.  S.  G.  5 
Cow.  295 ;  Burhane  v.  Burhane,  2  Barb.  Gh.  R  898 ;  Bradetreet  v.  Seuyler,  8  id. 
608 ;  MatheiMon  v.  Johnson,  Hoff.  560),  except  the  adverse  claim  is  on  equita- 
ble grounds  (Hotford  v.  Menein,  5  Barb.  52 ;  Cosoe  v.  Smith,  4  Johns.  GIl  R 
271) ;  nor  unless  the  plaintiff  has  himself  possession,  aetttal  or  eonetructiw  (John- 
eon  V.  Valentine,  Gourt  of  appeals,  Oct.  1852 ;  Stryker  v.  Lynch,  11  N.  Y.  Leg 
Obs.  116 ;  0' Dougherty  v.  Aldnch,  5  Denio,  385 ;  Burhane  v.  Burhans,  2  BarU 
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Oh.  R  8d8.)  Bat  an  existfng  admitted  life-estate,  althonffh  coyering  "  the 
whole  premises,''  does  not  prevent  the  remainder-man  from  oeing  deemed  **  in 
possession  "  within  the  meaning  of  this  rule  {Blakelif  y.  QMer,  18  How.  476 ; 
15  N.  Y.  617 ;  and  see  Fleet  \.  Lforlandy  11  How.  489).  So,  where  an  intestate 
was  seized  and  possrased  of  lands  whidi  descended  to  tenants  in  common,  it 
was  held  that  one  of  them,  though  not  in  posesssion,  oould  maintain  proceed- 
ings for  a  partition,  the  lands  being  unoccupied  {BeAe  y.  Grifflng^  4  Eer.  235) ; 
otherwise  of  one  who  claims  b;^  yirtue  of  a  breach  of  a  condition  subsequent 
{O' Dougherty  y.  Mdriehy  5  Denio,  885).  Nor  can  proceedings  for  a  partition 
oe  maintained  between  a  tenant  in  fee  and  his  landlord  (Lansing  y.  Taine^  4 
Paige,  639.)  Nor  by  one  of  seyeral  partners  pending  an  action  for  a  dissolu- 
tion of  the  partnership  and  an  accounting  as  to  the  same  property  (Danven 
y.  Darritty,  14  Abb.  206). 

a,  ProoeedingB  for  partitioa — The  proceedings  for  partition  must  be  by 
summons  and  complaint,  theycannot  be  by  petition  under  the  revised  statutes 
{Orogan  v.  Livingston,  17  N.  Y.  218 ;  6  Abb.  850 ;  lie  Cavanagh,  14  Abb.  258 ; 
28  How.  358,  overruling  the  cases  of  Waison  y.  Brigham,  1  Code  Rep.  67 ;  3 
How.  290 ;  Myers  v.  Basbacky  2  Code  Rep.  18 :  4  How.  83 :  Myers  v.  Borland^ 
lb. ;  Bfiekus  v.  StiUweU,  1  Code  Rep.  70 ;  3  How.  318 ;  Traver  v.  Traver,  I 
Code  Rep.  112 ;  3  How.  351 ;  Bow  v.  Bow,  4  How.  133). 

b.  Courts  of  equity  have  an  inherent  jurisdiction  independently  of  any 
statute,  to  order  a  sale  of  the  equitable  estates  of  infants  ( Wood  y.  Maihery  8o 
Barb.  474),  or  to  decree  a  partition  (Ganfield  v.  Ford,  28  Barb.  336). 

0.  Partition  of  part  of  premises. — In  partition  cases,  where  two  or  more 
of  the  parties  interested  desire  to  have  their  shares  set  off  to  them,  to  be  en- 
Joyed  in  common,  an  order  of  reference  will  be  made  for  that  purpose  (Laws 
ofl847,  p.  557,§4;  Haywood  v.  t/tM^Mm,  4  Barb.  228 ;  MeWhorter  v.  Gibson, 
2  Wend.  448).  The  statute  contemplates  that  the  provisions  for  setting  apart 
the  shares  of  those  who  desire  to  remain  without  partition,  shall  be  made 
before  the  final  decree  is  made  {Northrop  v.  Anderson,  8  How.  851). 

d.  Parties. — No  decree  can  be  made  unless  all  the  tenants  in  common  are 
before  the  court  (Burhans  y.  Burhans,  2  Barb.  Oh.  R.  898,  407;  Broker  r 
Dewreaux,  8  Paige,  518) ;  any  person  having  an  interest,  or  entitled  to  dower, 
in  the  premises,  may  be  made  a  party ;  but  It  is  not  necessary,  though  in  most 
cases  it  Is  advisable  to  make  persons  parties  who  are  entitled  only  to  dower  in 
the  premises, which  has  not  been  admeasured,  and  which  extends  to  the  whole 
of  the  premises  of  which  partition  is  sought  {Tanner  y.  NOes,  1  Barb.  560). 
See,  however,  Bipf^  v.  OUbym,  8  How.  456 ;  Brownaon  v.  Oijford,  id.  889) ; 
as  to  making  the  wife  of  defendant  a  party  (see  Oreen  y.  Putnam,  1  Barb.  500, 
606 ;  Mattheios  v.  Matthews,  1  Edw.  Ch.  R  565) ;  and  as  to  making  a  doweress 
a  party  (Bradshaw  v.  GaUagJian,  5  Johns.  80 ;  apraoved  in  error,  8  id.  558 ; 
Coles  v.  (Ues,  15  Johna  819 :  Oreen  v.  Putnam,  1  Barb.  500 :  Tanner  v.  IfUes, 
id.  560 ;  Wood  v.  Olute,  1  Sand.  Ch.  R  199).  On  a  bill  filed  by  assignees  of  a 
tenant  for  life,  the  creditors  at  large  of  such  life-tenant  are  not  necessary  par- 
ties ( Van  Arsdale  v.  Drake,  2  Barb.  599) ;  nor  is  it  necessaiy  in  any  case  to  join 
as  imrties,  encumbrancers  ( Wotten  v.  Copeland,  7  Johna  Ch.  R  140 ;  Sebring  v. 
Mersereau,  9  Cow.  844 ;  Harwood  v.  Kirhy,  1  Paige,  469) ;  or  reversioners  {§tri- 
her  y.  Mott,  2  Paige,  887);  or  lien  holders  {Bogardus  v.  Parker,  7  How.  805 ; 
Van  Arsdale  v.  urake,  2  Barb.  599 ;  Vanderioerker  y.  Vanderwerker,  7  Barb. 
221) ;  or  the  leeal  owners  of  a  trust  estate  {Broker  v.  DetereatUB,  8  Paige,  513). 
If  a  male  defendant  vmjtj  pendente  Ute,  and  after  a  notice  of  lis  pendens  filed, 
must  his  wife  be  brought  in  as  a  defendant  to  bar  her  contingent  right  of 
dower  ?    {Jaekson  v.  Bdwards,  7  Paige,  887, 408).    • 

«.  In  a  suit  between  tenants  in  common  for  the  partition  of  an  interest  hi 
real  estate,  Tvhich  has  been  carved  out  of  the  fee,  the  owner  of  the  fee,  who  is 
the  common  source  of  title  to  all  the  tenants  in  common,  is  not  a  necessaiy 
party  {Canfidd  y.  Ford,  28  Barb.  886). 

/.  InfiEuit  plaintiff.— An  action  for  partition  may  be  Instituted  on  behalf  of 
an  Infant  (Laws  1852,  p.  411)  but  only  on  an  order  of  the  court  {Clark  v.  Ctcnrk^ 
14  Abb.  299 ;  21  How.  479  •  Lansing  v.  QuUck,  26  How.  250).    Before  maldng 
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an  order  for  the  institnting  such  a  8uit  the  court  will  refer  it  to  a  referee  to  re- 
port whether  such  an  action  would  be  proper,  and  the  faeU.  A  report  of  a 
referee  that,  In  his  **  ophiion  it  would  be  proper  to  allow  said  infimt  to  prose- 
cute an  action  for  the  partition  or  sale  of  the  real  estate  mentioned  in  the  peti- 
tion," is  not  Bofficient  to  warrant  the  court  in  ordering  proceedings  in  such  an 
action.  Under  the  statute,  the /h<^  which  warrant  such  a  conclusion,  should 
be  set  forth  in  the  report  (Bit  Marmn^  15  How.  488). 

a.  Unknown ownen. — ^In  the  case  of  ** unknown  owners"  of  any  portion 
of  the  property,  the  &ct  that  such  owners  are  unknown  must  l)e  alleged  in 
the  complaint,  and  there  must  be  a  notice  by  pul)lication  as  to  them  (2  R  S. 
819,  §  12;  td  880,  §  84;  HwOL  y.  Viigdgy,  28  Barb.  808;  AJltn,  v.  AUini,  11 
How.  277).  An  averment  in  a  complaint  that  there  **  are  certain  unknown 
owners,"  although  their  exact  interests  are  not  specified,  may  be  sufficient 
to  authorize  the  subsequent  proceedings  as  to  them  (23  Barb.  808).  No  steps  can 
be  taken  against  unknown  owners  until  the  statute  notice  has  been  given  {Jkn* 
ning  v.  Carwin,  11  Wend.  648 ;  see  Bogers  y.  McLean^  81  Barb.  807). 

h.  Complaint. — The  provisions  of  the  code  apply  to  pleadings  in  actions  for 
partition  {Jenning%  y.  JenninffSy  2  Abb.  14).  It  is  not  necessary  to  aver  in  the 
complaint  that  the  plainti£&  are  in  possession,  if  it  be  averred  that  the  parties 
"  are  seized  in  common."  Such  an  averment  implies  possession.  If  the  plain- 
tiff are  in  possession,  that  may  t)e  set  up  as  a  defence  {Jenkins  v.  Van  iSchaaek, 
8  Paige,  246).  The  complaint  should  correctly  state  the  interests  and  shares 
of  the  parties,  but  no  error  in  this  respect  will  render  the  decree  irregular 
(iVoMff  y.  OramweQ,  2G  Barb.  475 ;  6  Abb.  59).  So  the  complamt  should  prop- 
erly allege  that  there  are  no  other  parties  in  interest,  or  incumbrancers,  than 
those  joined  or  mentioned  therein,  but  an  omission  in  this  respect  does  not  af- 
fect the  regularity  of  the  decree.  {Id,)  It  is  sufficient  for  the  complaint  to  • 
state  in  general  terms  that  such  tenant  was  seized  of  his  part  in  fee,  or  as  the 
case  may  l)e,  whether  such  seizing  be  acquired  by  descent  or  purchase  {Brad^ 
fhaw  v.  CaUaghany  8  Johns.  558).  The  complaint  may  allege,  in  addition  to 
what  is  necessary  to  obtain  a  partition,  that  one  of  the  defendants  claims  a  lien 
on  the  premises,  and  ask  to  have  an  account  of  such  lien ;  such  a  complaint  will 
not  be  oblectlonable  on  the  CTound  that  several  causes  of  action  are  improperly 
Joined  {aogardu*  v.  Parker^  How.  805). 

c.  Notice  of  pendency  of  aotion. — See  awU^  sect  182,  note  thereto.  The 
notice  of  Us  pendens  is  ineffectual  until  the  complaint  is  hied.  It  may  be  filed 
before  or  with  the  complaint,  tut  takes  effect  only  as  of  the  time  the  complaint 
is  filed.  If  an  amendment  by  adding  parties  is  made,  a  new  notice  to  affect 
such  parties  should  be  filed ;  but  if  such  parties  are  afterwards  struck  out,  and 
nothing  is  claimed  by  or  against  them,  no  new  notice  of  lis  pendens  is  necessary 
(Waring  v.  Waring,  7  Abb.  472). 

d.  InfEuit  feme  oovert  defendant — An  infant  defendant  who  is  a  married 
woman  may  appear  voluntarily  in  an  action  for  partition,  and  it  is  not  neces- 
sary that  her  husband  should  join  with  her  {Dubrcne  v.  Fblger^  5  Abb.  54). 
How  a  guardian  is  to  be  appomted  for  her.    {Id) 

e.  InliEuit  or  idiot  defendant  guardian  for. — ^A  general  guardian  cannot  act 
for  an  infant  or  idiot  defendant ;  there  must  be  a  giiardian  ad  litem  appointed 
(Be  Stratum,  1  Johns.  509 ;  Be  Sharpe,  10  tdL  486 ;  Clark  v.  Clark,  14  Abb.  299 ; 
21  How.  479 ;  Lansing  v.  GuUek,  26  How.  258)^  The  guardian  is  not  appointed 
in  the  same  manner  as  in  other  actions.  He  can  be  appointed  by  the  court 
only,  and  the  appointment  of  a  guardian  ad  Utem  for  an  infant  by  a  county 
Judge  in  an  action  for  partition  is  a  nullity  (Lyle  v.  Smith,  18  How.  105 ;  Varim 
y.  Sterns,  2  Duer,  685 ;  contra,  see  Taioseg  v.  Harrison,  25  How.  26i3).  But 
where  an  order  appointing  a  guardian  in  partition,  in  the  first  district  was  en- 
titled as  if  made  by  the  judge  personally  and  at  chambers,  it  was  held  that  the 
order  might  be  amended  so  as  to  read  as  the  order  of  the  court  and  to  he  en- 
titled at  special  term  {Disbrow  v.  Folger,  5  Abb.  58).  The  bond  must  be  signed 
by  the  guardian  himself  with  sureties,  a  bond  by  sureties  alone  would  iS  in- 
Bufflcient,  semble  {Jennirtgs  v.  Jennings,  2  Abb.  6 ;  and  see  Clark  r.  Olark^  14  Ablx 
29tf ;  21  How.  479).    The  bond,  however,  may  be  amended  with  the  consent  of  ^ 
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thfi  obligors,  and  by  leave  of  the  court,  to  be  obtained  on  petition  specifyine  the 
alterations  required  to  be  made,  the  reasons  for  them,  and  accompanied  with  the 
consent  of  the  sureties  {Shaw  v.  Lawrence^  14  How.  94).  The  petition  should  be 
filed  before  the  guardian  enters  on  his  duties,  but  it  may  be  ordered  to  be  filed 
nunc  pro  tunc  at  any  stage  of  the  action,  or  even  afterjudgment  and  sale 
{proghan  y.  LivingiOon,  6  Abb.  850  ;  25  Barb.  336 ;  17  K.  Y.  218). 

a.  A  party  entitled  and  intending  to  commence  an  action  for  partition  may, 
before  service  of  the  summons,  procure  a  euardian  for  minor  defendants  to  be 
appointed  in  the  manner  prescribed  2  R  b.  817,  §§  2,  8.  When  the  sniardian 
thus  appointed  has  filed  the  prescribed  bond,  and  given  notice  thereof  to  the 
party  mtending  to  Institute  such  action,  he  has  thereby  effectually  consented 
to  act  as  ^uarolan,  and  has  accepted  his  appointment  us  such.  The  summons 
and  complaint  in  such  action  should  be  served  on  him  as  such  guardian,  and 
such  service  is  aproper  service  on  the  minors  he  represents  (Al^tuie  v.  Hadde^ 
8  Bosw.  410).    The  omission  of  such  guardian  to  file  an  answer  to  the  com- 

Slaint,  or  to  give  notice  of  his  appearance  in  the  action,  will  not  affect  the  va- 
dlty  of  a  Judgment  that  partition  be  made,  especially  if  an  answer  be  filed  by 
virtue  of  an  order  of  the  court,  as  of  a  time  when  it  might  have  been  regularly 
served  as  a  matter  of  course,  though  such  order  be  made  after  Judgment  per- 
fected.   (Id.) 

h.  The  want  of  a  verification  to  a  petition  by  an  infimt  defendant  for  the 
appointment  of  a  guardian  ad  litem,  may  be  supplied  after  Judgment,  or  per- 
haps such  verification  may  be  dispensed  with  altogether  ( Van  Wy^  v.  Bar^^ 
11  Abb.  473 ;  Sogers  v.  AlcLean,  11  Abb.  440 ;  Croghan  v.  LivingsUm,  17  N.  Y. 
218), 

c.  A  guardian  appointed  in  another  state  cannot  by  virtue  of  his  foreign  ap- 
pointment appear  for  an  infant  in  this  state  (Rogers  v.  McLean,  81  Barb.  805 ; 
see  S.  C.  on  appeal,  11  Abb.  440). 

d.  When  upon  the  petition  of  an  infant  defendant  over  the  age  of  14,  a  guar- 
dian ad  litem  has  been  appointed,  the  order  is  valid,  although  no  summons  had 
been  previously  served  upon  the  infant  ( FariaTi  v.  Stevens,  2  Doer,  685),  and  a 
T&riance  between  the  name  of  an  infant  as  stated  in  the  complaint  and  in  the 
petition  for  the  appointment  of  a  guardian, — as  where  the  name  was  '*  Letitia 
Yarian  "  in  the  complaint  and  **  T.  Letitia  Varian  "  in  the  petition, — ^may  be 
disregarded  as  iminaterial.  (Id,)  A  plamtiff  cannot  apply  for  the  appoint- 
ment of  a  guardian  ad  litem  for  an  infant  defendant  until  after  the  expiration 
of  twenty  days  fi-om  the  service  of  the  summons  (WtZ^  v.  WiOces,  1  Barb.  Ch. 
R  73).  The  clerk  of  the  court  will  be  appointed  guardian  ad  Uiem  for  a  non- 
resident infant  (Mnor  v.  Belts,  7  Paige,  596). 

e.  Defence  of  non  tenant  insiiniiL — On  an  answer  non  tenent  insimul, 
the  only  question  is  as  to  the  joint  holding  (Thompson  v.  Wheeler,  15  Wend. 
840;  Ferris  v.  Smith,  17  Johns.  221). 

/.  Defence  of  aotion  pending. — The  pendency  of  another  action  for  the 
same  cause  is  a  defence  (Homfager  v.  Homfager,  6  flow.  279). 

g.  Defendant  not  anavirerliig. — In  a  partition  suit  commenced  by  summons 
and  complaint,  where  any  of  &o  defendants  omit  to  answer  in  due  time,  it  is 
not  necessary  to  enter  an  order  for  their  default  in  not  answering;  the  plaintiiS 
is  entitled  to  the  relief  asked  for,  as  in  other  actions  ( Watson  v.  BngJiam,  1 
Code  Rep.  67 ;  8  How.  290).  The  plaintiff,  however,  in  such  a  case,  must 
exhibit  proof  of  his  title,  &c.,  as  required  by  the  revised  statutes  (Ripple  v. 
QHbum,  8  How.  456 ;  Jennings  v.  Jennings,  2  Abb.  15 ;  Barter  v.  Lee,  6  How. 
401).  It  must  be  such  proof  as  would  enable  him  to  recover  in  ejectment 
(Larkin  v.  Munn,  2  Paige,  27).  Where  the  original  defendants  admit  their 
several  titles,  and  the  title  of  the  plaintiff  as  stated  in  the  complaint,  if  one  of 
them  dies  and  the  action  is  continued  and  his  heirs  made  parties,  quei^,  must 
there  be  a  reference  as  to  the  title  of  such  heurs?  (4  Paige  481 ;  5  u<.  161 ;  12 
Wend.  269). 

h,  Liena — advertiatng  for.— It  is  not  necessary  to  advertise  for  persons  hav- 
ing general  liens ;  if  there  are  none,  it  would  be  a  very  useless  expense  to  ad- 
vertise for  them.    Advertising  is  only  a  method  of  cutting  off  certain  genial 
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liens  that  may  be  In  existence  {Alvord  y.  Boaeh,  5  Abb.  458 ;  HaU  v.  PartridffB^ 
10  How.  188).  As  to  allowuig  creditors  to  come  in  and  establisli  tlieir  lien 
after  tlie  time  for  so  doing  has  expired,  see  Horttm  r.  Batkirk  (1  Barb.  421). 

a.  Court  will  not  try  disputed  title.— If  the  legal  title  is  doubtftil  and  dis- 
puted, tembUy  the  court  wUl  not  try  it  in  an  action  for  partition  {WiUcins  ▼. 
wUkiMy  1  Johns.  Ch.  14) ;  but  if  tlie  questions  arise  upon  an  equitable  title, 
then  such  questions  will  be  determined  in  the  partition  suit  (Caie  v.  Smith,  4 
Johns.  Ch.  271 ;  Basford  v.  Merudn,  5  Barb.  51).  And  where  it  appears  that 
l^remises  are  held  adversely,  the  court  will  dismiss  the  complaint  without 
prejudice  to  a  new  action,  to  be  brought  after  the  plaintiff  has  obtained  pos- 
session (Barhara  y.  BurhaM^  2  Barb.  Ch.  R  898 ;  Vandenoerker  y.  Vanderwsrker^ 
7  Barb.  225). 

b.  Conteatiiig  validitj  of  devise. — ^Heirs  at  law,  whether  in  or  out  of  pos- 
sesion, may  contest  the  validity  of  a  devise,  by  their  ancestor  of  U)o  property 
in  suit  They  must  allege  In  their  complaint  that  the  apparent  devise  is  void 
(Laws  1853,  ch.  288,  p.  526). 

c  Improvement  or  iqjxnry. — Allowance  to  a  party  ibr  (Green  v.  Putnam^ 
Barb.  500;  8  Paige,  199;  Mi.  445;  Hoff.  21 ;  8  Eklw.  Ch.  R  828;  8  Sand.  Ch. R 
68 ;  and  see  Bukn  y.  BurdeU,  11  Abb.  881). 


d.  Contingent  Interest  of  persons  not  in  esse.— An  actual  partition  or  a 
sale  under  a  judgment  in  partition,  is  effectual  to  bar  the  future  contingent  in- 
terests of  persons  not  in  mm,  though  no  notice  is  published  to  bring  in  un- 
known parties,  and  though  such  future  owners  may  take  as  purchasers,  under 
a  deed  or  will,  and  not  as  claimants  under  any  of  the  parties  to  the  action 
{Mead  y.  MiteheU,  17  N.  Y.  210;  5  Abb.  92). 

e.  Partition  and  sale.— If  a  partition  of  part  can  be  made  without  preju- 
dice, it  may  be  made  and  the  residue  sold  (Haytoood  v.  Judeon,  4  B.irb.  228). 
The  statute  refers  to  a  comparative  prejudice  between  an  actual  partition  and 
a  sale,  and  will  not  justify  a  sale  when  the  benefit  from  it  is  small,  compared 
with  the  value  of  the  property.  The  "prejudice''  mentioned  in  the  statute, 
means  a  prejudice  to  all  the  owners  and  not  to  a  part  only  (VanAredale  y. 
AUen,  2  Barb.  699 ;  see  6  Paige,  541 ;  1  £dw.  Ch.  R  565). 

/  Jndgment— The  judgment  must  set  forth  the  estate  of  each  known 
owner  or  of  the  defendants  or  some  of  them,  collectively,  when  their  rights 
between  each  other  are  disputed  (Phelps  y.  Oreen,  8  Johna  Ch.  802).  There 
can  be  no  objection  to  a  statement  that  certain  definite  portions  belong,  col- 
lectively, to  owners  who  are  unknown  (ffyatt  v.  Pugdey,  28  Barb.  303). 

g.  Irregularities  in  a  judgment  for  sale,  or  in  the  proceedings  on  which  it  is 
founded,  which  do  not  affect  the  jurisdiction  of  the  court  oi'  the  parties  or  tlie 
subject  matter,  do  not  affect  the  title  taken  under  the  sale.  If  any  necessary 
parties  were  not  brought  before  the  court,  the  judffment  is  void  as  to  them. 
But  where  all  the  necessary  parties  were  joined,  Uie  act  that  some  of  the  pa- 
pers in  the  suit,  bringing  some  parties  in  have  been  lost,  does  not  affect  the 
title,  if  the  fiicts  appear  by  aflldavits  or  by  recitals  in  the  other  papers  on  file 
in  the  cause.  Where  the  sale  was  directed  to  be  advertised  for  ikree  weeks 
instead  of  nr  as  reauired  by  law,  but  was  in  fact  advertised  for  six  wec^s, 
held  that  the  error  might  be  amended  (Altord  y.  Beadi,  5  Abb.  451). 

h.  The  referee  omitting  to  annex  to  his  report  the  searches  for  incumbrances, 
does  not  render  the  judgment  on  such  report  hrregular  (NdbUe  v.  OromwU^  26 
Barb.  475) 

t*.  The  judgment  besides  declaring  the  rights  of  the  parties  and  directing  a 
partition,  may  provide  for  an  account  of  rents  between  the  parties  (Br&wneon 
V.  Oifford,  8  How.  890).  But  if  the  complaint  does  not  demand  an  account  of 
rents  against  defendants  in  possession,  and  those  defendants  do  not  answer, 
no  such  account  can  be  decreed  (BuUwinker  v.  Ryker^  12  Abb.  811). 

f  New  trlaL — In  partition,  a  new  trial  will  be  granted  on  very  slight  grounds 
{UlayUm  v.  Tarrinfftan^fiS  Barb.  144). 

k,  liianner  of  sale.— See  Rule  78  of  supreme  court 
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a.  XCotioa  of  Ml0.— The  proTislons  of  the  Herised  Statntes  as  to  notices  of 
sales  by  sherifb,  apply  to  sales  in  partition  {Le  Fevre  y.  Laraway^  22  Barb.  M7). 
Where  the  sale  was  mrected  to  be  adyertised  for  three  wcel^s  instead  of  mt, 
held  that  the  error  might  be  amended  (Alwrd  y.  Beach,  5  Abb.  451).  The 
statutory  proyision  as  to  selling  hi  parcels  is  directory  merely  (1  Johns.  Ch.  R. 
603 ;  7  Abb.  188). 

h.  Notices  of  sales  of  land  in  Hamilton  Ckranty  may  be  published  in  Fulton 
County  (Laws  1860,  ch.  207). 

0.  Sheriff  liable  to  accoont  for  proceeds  of  sale.— The  sheriff  is  liable  to 
account  to  the  parties  interested  for  the  proceeds  of  a  sale  on  i)artition,  although 
the  attorney  in  the  action  in  fact  conducts  the  sale  and  receiyes  the  proceeds 
(Van  Ta$$dY.  Van  Tamk,  81  Barb.  480). 

d.  For  the  omission  of  a  sheriff  to  pay  oyer  to  the  county  treasurer  the  pro- 
ceeds of  a  sale  of  lands  in  a  partition  action,  the  period  of  limitation  begins  to 
run  at  the  time  the  omission  occurs  {yan,  Taeael  y.  Van  Taseel^  81  Barb.  430). 

e.  Death  of  plaintiff. — ^In  an  action  for  a  partition  and  account  of  rents, 
the  heir  may  reyiye  as  to  the  partition,  and  the  personal  repre  sentatiyes  as  to 
the  tLCconnty—iemble  {ffoffriian  y.  Treadwell,  6  Paige,  808). 

/.  In  an  action  for  partition,  after  Judgment  for  sale  and  partition,  and 
the  adyertising  the  sale  had  commenced,  the  plaintiff  died,  ana  such  of  his 
heirs  asVere  not  then  already  parties  defendant  were  substituted  in  his  place 
as  plaintUb— held  that  it  was  not  necessary  to  adyertise  anew,  changing  the  title 
of  the  cause  (Thunng  y.  Thwing,  0  Abb.  828 ;  18  How.  458). 

g.  Death  of  defendants — Where  pending  a  partition  suit,  and  after  the 
expiration  of  the  time  to  answer  by  one  defendant,  and  before  putting  in  any 
answer,  that  defendant  dies,  and  the  action  is  continued  without  making  his 
heirs  or  deyisees  parties,  the  subsequent  proceedings  are  yoid  as  to  the  mter- 
est  of  such  deceased  defendant  (Reqita  y.  Holme$,  16  N.  T.  128 ;  26  N.  T.  888 ; 
and  see  Waring  y.  Waring,  7  Abb.  472). 

K  In  an  action  for  partition  if  one  of  seyeral  defendants  dies  pending  the 
action,  all  that  is  necessary  for  the  cause  to  proceed  is  that  within  a  year  an 
order  be  obtained  under  section  121  {Gardony.  8teriing,  18  How.  405). 

i  Bringing  in  new  parties  by  amendment  -^  A  partition  suit  Is  an 
action  for  the  recoyery  of  real  property  within  section  122,  so  that  the  court 
may  order  a  person,  not  a  party,  but  haying  an  mterest  in  the  subject,  to  be 
made  a  party  by  amendment  ( Trar»/i^  y.  Waring,  8  Abb.  246). 

j.  Diacharging  porchaser,  Resale,  dec— The  court  will  not  discharge  a 
purchaser  because  of  any  defect  in  the  pleadines  or  proceedings  which  are 
amendable  {Noble  y.  Cromwell,  6  Abb.  50 ;  26  Barb.  475);  and  as  to  discharg- 
ing purchaser,  see  Mead  y.  Miiehea,  5  Abb.  02 ;  17  N.  Y.  210 ;  Blakdey  y.  CS^ 
der,  15  id,  617 ;  18  How.  476 ;  Oroghan  y.  Umngeton,  6  Abb.  850 ;  17  N,  Y.  218 ; 
Waring  y.  Waring,  7  Abb.  476 ;  Diabrmo  y.  ff^^ger,  5  m2.  58 ;  Bogere  y.  McLean^ 
10  Abb.  806.  If  a  purctiaser  neglects  to  comply  with  the  terms  of  sale  with- 
in a  reasonable  time,  the  court  will  depriye  him  of  the  benefit  of  h)4  bid,  and 
order  a  new  sale  in  cases  where  a  resale  is  deemed  more*  beneficial  for  the 
parties  {Jackson  y.  Bdwarde,  7  Paige,  887 ;  22  Wend.  408);  as  to  resale,  see 
Xe  Fevre  y.  Laravuty  (22  Barb.  167).  The  court  may  release  a  purchaser  fVom 
his  bid  on  the  ground  of  unreasonable  delay  to  his  prejudice  on  the  part  of 
the  sellers  {Jaeknan  y.  Sdwarde,  7  Paige,  887).  Where  one  of  the  defendants 
has  not  been  properly  seryed  with  process,  a  purchaser  will  not  be  required 
to  complete  {thoiy.  nmham,  21  How.  286).  A  defect  in  the  proof  of  ser- 
yice  may  be  supplied  after  the  sale  {Clark  y.  Clark,  14  Abb.  800 ;  21  How.  479). 

k.  Where  a  purchaser  at  a  sale  under  a  decree  in  an  action  for  partition,  ob- 
jected to  complete  on  the  ground,  among  others,  that  the  petition,  &c.,  for 
the  appointment  of  a  guardian  did  not  show  that  the  guardian  had  no  interest 
adyerse  to  the  infhnt,  but  that  was  afterwards  made  to  appear  by  affldayit, 
the  objection  was  oyerruled,  and  the  court  said  it  is  only  k  rule  of  court,  not 
a  statute,  which  requires  such  proof;  and  it  is  not  easeniial  to  Jurisdiction 
'')iebrow  y.  FUger.d  Abb.  64). 


816  PABTITION.  [§  448. 

a.  Proceeds  to  be  btoaght  into  court — ^Where  an  nndiyided  share  of 
real  estate  was  deyised  to  a  husband  in  trust  for  his  wife  for  life,  to  his  own 
use  for  life  if  he  sunriyed,  and  on  the  death  of  the  survivor,  to  the  heirs  of 
the  wife,  held  that  on  a  partition  the  proceeds  of  such  undivided  share  must 
be  brought  into  court  {NoltU  y.  Cromwdl^  26  Barb.  475,  see  1  Paige,  488;  2  id, 
81«). 

h.  Ihchoata  rie^t  of  dowarw— How  provided  for,  see  4  Sand.  Ch.  R  896 ; 
11  How.  176 :  5  Abb.  64 ;  Laws  1840,  ch.  177  and  879. 

CL  Amendmentirf— An  error  in  the  description  of  the  interests  of  the  parties 
may  be  amended  on  the  trial  {Thompson  v.  Whe^Ler^  15  Wend.  340;  JscbU  y. 
Cromwea,  26  Barb.  475 ;  6  Abb.  59).  And  if  the  phiintiff  omits  to  file  any  of 
the  papers  necessary  to  the  regularity  of  the  Jhid^ent,  the  court  may  allow 
them  to  be  filed  nuna  pro  tunc  (Waring  v.  wanng,  7  Abb.  473 ;  Croghan  v. 
IMngsUm,  6  Abb.  850 ;  17  N.  Y.  218 ;  NcbU  v.  Oromwdl,  26  Barb.  475).  And 
where  in  a  Juda^ment  of  sale,  the  sale  was  directed  to  be  advertised  ihreB 
weeks  instead  of  «ie,  as  required  by  law,  but  in  &ct  the  advertisement  was 
published  six  weeks,— A«2ef  on  motion  to  compel  a  purchaser  to  take  title, 
that  the  error  might  be  then  corrected  {Ahord  v.  Beach,  5  Abb.  451).  So,  too, 
the  court  will  correct  of  its  own  motion  a  palpable  error  in  the  referee^s  report 
as  to  the  extent  of  the  interest  of  an  infant  party  (Safford  v.  Safford,  7  Paige, 
259 ;  Carpenter  v.  Sehermcrham,  2  Barb.  Ch.  R  814) ;  and  without  sending 
back  the  report  (Id,)  Where  through  inadvertence  the  names  of  certain 
defendants  were  omitted  fix>m  the  summons  filed,  held  that  on  its  being 
shown  that  such  omitted  names  were  actually  parties,  the  summons  might  be 
amended  after  Judgment  and  sale  (Van  Wyek  y.  Hardp,  11  Abb.  478 ;  20  How. 
222). 

d.  Plaintiff  must  proMOuta  hla  suit  with  reasonable  diUgenoa.— Where  a 
party  commences  an  action  for  a  partition  and  files  a  notice  of  Hi  pendens,  but 
fails  to  proceed  in  the  action  with  reasonable  dispatch,  a  party  named  as  a 
defendant,  but  who  has  not  been  served  with  summons,  may  apply  by  peti- 
tion to  have  the  plaintiff's  proceedings  vacated  (Lyle  y.  Smithy  18  tlow.  104). 

&  Value  of  iQohoate  tenancy  by  the  curtesy. — ^The  value  of  an  inchoate 
tenancy  by  the  curtesy,  depends  not  only  upon  the  principle  applicable  to  life- 
annuities  and  survivorships,  but  upon  the  fact  of  issue ;  and  if  none,  upon  the 
likelihood  of  issue  (Benedict  v.  8ej/mour,  11  How.  176). 

/.  Cost. — ^The  court  has  no  discretionary  power  to  charge  either  party  with 
costs  on  the  ground,  that  he  unreasonably  refused  to  make  partition  by  deed 
MeOinoan  v.  Morrow^  8  Code  Rep.  9).  But  when  the  plaintin  in  a  suit  m  par- 
tition, makes  persons  defendants  wno  have  no  interest  in  the  subject-matter  of 
the  suit,  the  costs  of  such  defendants  will  not  be  chared  upon  the  fund  or 
against  their  co-defendants,  but  must  be  paid  by  the  plaintiff  personally,  unless 
such  unnecessary  parties  are  brought  in  at  the  request  of  the  other  defendants 
(Hammenley  v.  nammertiey,  7  N.  Y.  Le^.  Obs.  127).  A  doweress,  when  prop- 
erly a  party  to  the  suit,  is  chargeable  with  a  portion  of  the  costs  (Tanner  v. 
Nuee,  1  Barb.  560;  see  8  Johns.  Ch.  R802;  1  Sand  Ch.  R  40 ;  see aiU^, section 
821,  noU),  • 

p.  Attorney's  lien. — The  attorney  for  the  plaintiff  in  a  partition  suit  acquires 
a  uen  for  his  disbursements,  on  the  share  of  the  plaintiff  in  the  property  in 
suit,  of  which  the  plaintiff  cannot  divest  him  by  an  assignment  of  his  interest 
pending  the  action  (Creighian  y.  IngerwUf  20  lHab,  541 ;  see  ante,  p.  582,/). 
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Ohajptsb  IV. 

Aetiona  to  determine  Conflicting  Claims  to  JSedl  Property^ 

and  for  Waste  and  Nuisance. 

Saxmas  449.    Actions  to  detennme  claims  to  real  property,  how  prose- 
cuted. 

450.  Action  of  waste  abolished.    Waste,  how  remediable. 

451.  Provisions  of  revised  statutes  applicable  to  action  fbr  waste 

under  this  act. 

453.  VHien  Judgment  of  forfeiture  and  eviction  to  be  given. 
458.    Writ  of  nuisance  abolished. 

454.  Remedy  for  ii^uries  heretofore  remediable  by  writ  of  nui- 

sance. 

§  449.  Actions  to  determine  claims  to  real  property^  how 
prosecuted. 

Proceedings  to  compel  the  determination  of  claims  to  real 
property,  parsnant  to  the  proyisions  of  the  revised  statates, 
may  be  prosecuted  by  action  under  this  act,  without  regard 
to  the  forms  of  the  proceedings  as  they  are  prescribed  by 
those  statutes. 

a.  It  is  probably  now  settled  that  an  action  to  determine  conflicting  claims  to* 
real  property  is  governed  by  the  same  rules  as  other  actions  (see  Peck  v.  Brounif 
26  How.  350 ;  Laws  1855,  p.  943 ;  Hammond  v.  TiOot^on,  18  Barb.  832 ;  over- 
ruling Oram  v.  Sawyer,  1  Code  Rep.  N.  B.  80 ;  5  How.  872). 

5.  The  provisions  of  the  revised  statutes  as  to  conflicting  claims  to  real' 
estate,  and  this  section  449  of  the  Code  now  apply  to  married  women  (Laws- 
1864,  ch.  219). 

e.  Who  may  maintain  the  action  (see  Onderdonk  v.  MoU^  84  Barb.  106). 

Readings  (see  Eager  v.  Eager ,  88  Barb.  92). 

d.  Appeal. — ^In  case  of  a  trial  in  the  proceedings  to  determine  conflicting 
oiaims,  either  party  conceiving  himself  aggrieved  may  appeal,  as  in  personal 
actions  under  the  code  (Laws  of  1855,  p.  945,  §  11). 

«.  LawB  amended. — ^The  provisions  of  the  revised  statutes  relative  to  the 
determination  of  claims  to  real  property  (2  R.  8.  818)  were  amended  by  Laws 
of  1848,  p.  67 ;  Laws  of  1854,  p.  276 ;  Laws  of  1855,  p.  948 ;  and  Laws  of  1864, 
ch.  219. 

/.  Opening  default — Since  the  act  of  1855  these  proceedings  have  lost  the 
mere  statutory  character  they  once  possessed,  and  are  become  an  action  regu- 
lated by  the  code.  The  court  has  power  to  open  a  Judgment  entered  upon 
failure  to  answer  in  such  an  action  (Mann  v.  Prowit,  3  Abb.  446). 
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813  WASTB— NUIBAKOB.  [§§  450 — 45*. 

§  450.    Action  of  wa^te  abolished.     Waste^  how  remediable. 

The  action  of  waste  is  abolished ;  bat  any  proceeding  here- 
tofore commenced,  or  jadgment  rendered,  or  right  acqaired, 
shall  not  be  affected  thereby.  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture 
of  the  estate  of  the  party  offending,  and  eviction  from  the 
premises. 

Bee  Border  r.  Bardtr,  36  Barb.  409 ;  Sadinaen  r.  Wkeder^  25  N.  Y.  252. 


§  451.  Pranisione  of  revised  etoMee  (applicable  to  aoUon 
for  waste  under  this  act. 

The  provisions  of  the  revised  statutes  relating  to  the  action 
of  waste,  shall  apply  to  an  action  for  waste  brought  under  this 
act,  without  regard  to  the  form  of  the  action,  so  far  as  the 
same  can  be  so  applied. 


§  452.  When  judgment  of  forfeitfwre  and  enioUon  to  he 
given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  g^ven  in 

favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 

in  possession,  when  the  injury  to  the  estate  in  reversion  shall 

'  be  adjudged  in  the  action  to  be  equal  to  the  value  of  the  ten* 

ant's  estate,  or  unexpired  term,  or  to  have  been  done  in  malice. 

§  453.    Writ  qfnuieanoe  abolished. 

The  writ  of  nuisance  is  alWlished ;  but  any  proceeding 
heretofore  commenced,  or  any  judgment  rendered,  or  right 
acquired,  shall  not  be  affected  thereby. 

§  464.  JSemedy  for  injuries  heretofore  remediable  by  writ 
of  nuisance. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries ;  and  in  such  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 


§  455.]  ACTIONS  RELATIfiTG  TO   REAL  PROPERTT.  819 

a.  An  action  pursuant  to  this  section  is  a  substitute  for  the  statute  remedy 
by  writ  of  nuisance,  and  ttie  plaintiff  must  aver  in  his  complaint  all  that  was 
before  requisite  to  sustain  an  action  of  that  nature  {EUsworlh  y.  Putnam^  16 
Baib.  505). 

See  Hubbard  ▼.  RusieUy  24  Barb.  404 ;  in  Brown  y.  Woodworfh,  5  Barb.  550 ; 
JSeM  y.  Buffalo  d^  R  R  Co.,  29  Barb.  891 ;  Brady  y.  Weeks,  8  Barb.  157 ;  Clark 
Y.  JSUarrSy  4  Barb.  562 ;  Brown  y.  Cayuga  RRCo.2  Eurnan,  486). 


Chapter  V. 

Oeneral  Provisions  relating  to  Actions  concerning  Seal 

Property, 

§  455.  Provisions  of  Revised  StalnjUes  a^licable  thereto. 

The  general  provisions  of  the  revised  statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject-matter  of  the  action, 
and  without  regard  to  its  form. 

b,  lyeotment— See  2  R.  8.  803  (tit  1,  ch.  5,  part  8) ;  Laws  1840,  ch.  280; 
Laws  1847,  ch.  887 ;  Laws  1846,  ch.  159.  Section  18  of  the  aforesaid  title  (part  8, 
ch.  5,  tit  1),  proyiding  that  no  actual  entry  under  title  need  be  proyed,  is  not 
repealed  by  Uie  code,  but  is  expressly  retained  by  section  455  (Lawrence  y. 
WaUamSy  1  Duer,  587) ;  and  sections  8,  30,  84,  of  tne  same  title,  are  also  re- 
tained, and  are  still  in  force  {Budd  y.  Bingham,  18  Barb.  498).  So  is  section  81 
{Lang  y.  ^ViUmtham,  2  Duer,  171)  and  section  87  {Rogers  y.  Wing,  5  How.  50 ; 
Lang  y.  Bopke,  701). 

c  "When  ejectment  Ilea. — ^The  action  of  ejectment  will  lie  wheneyer  a  right 
of  entry  exists  and  the  interest  is  of  such  a  character,  that  it  can  be  held  and 
ei^joyed,  and  possession  thereof  deliyered  in  execution  of  a  judgment  for  its 
recoyery  {Bowan  y.  Kelseg,  18  Barb,  484 ;  Child  y.  Chappel,  5  Selden,  246).    It 
will  not  He  for  a  mere  easement  ( WiUdow  y.  Lane,  87  Barb.  244).    It  lies  against 
a  railroad  company  for  laying  their  rail-track  oyer  land  dedicated  by  the 
plaintiff  to  public  use  as  a  street,  and  running  their  cars  on  such  track  ( Wager 
y.  Tray  Unton R  R  C<?.25N.  Y.  526;  Adams^,  Saratoga B.  B.  Co.  24  N.  Y. 
665,  rey'g  11  Barb.  416).    Ejectment  will  lie  for  land  under  water,  granted  by 
the  commiaaioners  of  the  land  o£5ce,  for  the  purpose  of  erecting  docks,  &c., 
for  commercial  purposes  {Chan^ain  and  8t.  Lawrence  R  R  Co.  y.  ViUeniine, 
19  Barb.  484).    A  contract  dated  at  a  foture  day,  leasing  lands  for  a  term,  com- 
mencing at  such  day,  giyes  the  lessee,  when  the  day  arriyes,  the  right  of  poa- 
session  and  to  maintain  ejectment  against  a  stranger  wrongfully  withholding 
{J)rvU  y.  Granger,  4  Selden,  116 ;  see  tipencery.  Tobey,  22  Barb.  260).  But  under 
a  naked  contract  of  purchase  which  is  silent  on  the  subject  of  possession,  the 
purchaser  acquires  no  riffht  to  the  possession  and  no  right  of  entry,  and  cannot 
maintain  ejectment  {KelGgg  y.  Kdlogg,  6  Barb.  116).    A  right  of  possession  in 
presenH  is  necessary  and  all  that  is  necessary  to  maintain  ejectment  ( Trvll  y. 
Granger,  4  Selden,  116 ;  l%e  People  y.  Mayor  of  N.  F.,  10  Abb.  118;  Hunter  y. 
Bandy  HiU,  6  Hill,  411 ;  Bryan  y.  ButU,  2*7  Barb.  508 ;  McLean  f,  McDonald,  3 
Barb.  584).    The  possession  of  real  estate  is  prima  facie  eyidence  of  the  highest 
estate  in  the  property,  namely,  a  seisin  in  fee  {HiU  y.  Draper,  10  Barb.  454 
Bamhart  y.  GreenthieJde,  28  fing.  Law  and  Eq.  R  88 ;  MaUonner  y.  Dimmick, 
4  Barb.  566).    ijectment  does  not  lie  against  a  mortg  igee  in  possession  {BoUon 


820  ACTIONS  BELATINO  TO  [§  455. 

T.  BrmoiteTy  32  Barfai  390) ;  nor  hj  a  mortgagee  against  liis  mort^  gor  {Solder 
Y.  Signer,  87  Barb.  830);  nor  against  one  who  erects  a  gutter  on  his  own  prem- 
ises projecting  oyer  the  land  of  his  neighbor  {Aiken  y.  Benedict^  89  Barb.  400); 
nor  against  a  manidpal  corporation  for  using  a  street  as  a  public  street  {Gowen- 
hown  y.  City  ofBrooklyn,  38  Barb.  9).  E)^^iQ®^^  ^^^  a^inst  one  who  enters 
into  posse&nion  of  land  of  another,  with  his  assent,  under  a  contract  to  pur- 
chase the  same  after  default  in  payment  of  the  purchase  money  (PTUien  y. 
Ingrahamt  8  Barb.  576). 

a.  ijjectment  cannot  be  maintained  unless  the  plaintiff  has  a  legal  estate  in 
tha  premises  {WrigJU  y.  DauglasSy  3  BarK  556). 

ft.  Where  an  owner  of  land  conyeys  the  same  to  another,  excepting  the  por- 
tions included  in  the  highway,  he  may  maintain  an  action  of  ejectment 
against  the  grantee  for  encroachments  upon  the  highway  or  for  an  exclusive 
occupation  of  it,  by  the  latter  {BU  y.  Dculy,  20  Barb.  32). 

«.  Partiea  plaintiff — In  an  action  to  recover  land,  there  cannot  properly  be 
Joined  seyeral  plaintiffs  claiming  under  distinct  titles  for  distinct  interests 
{The  Ploople  t.  Ma^  of  If.  York,  10  Abb.  Ill ;  see  ante,  §  111). 

(2.  Attorney  for  plaintiff  to  prodnoe  his  authority.^d  R.  S.  805,  §§  17— 
21.)— This  proyision  applies  to  actions  commenced  under  the  code  {Howard  y. 
Binoard,  11  How.  80).  What  is  a  sufficient  authority  to  the  attorney  ?  {Id.) 
The  order  must  direct  that  the  authority  be  produced  to  the  officer  granting 
the  order,  and  state  the  place  at  which  it  is  required  to  be  presented  {Turner 
y.  Baine,  2  Den.  187 ;  and  see  10  Wend.  568). 

0.  XSjegtment  by  husband  and  wile. — ^In  an  action  to  recoyer  property, 
fhe  alleged  separate  estate  of  the  wife,  she  must  sue  alone,  without  her  hus 
band  {HiUtnan  y.  HiUman,  14  How.  459).  In  a  Johit  action  by  husband  and 
wife  for  the  recoyery  of  land,  to  which  they  claim  title  in  right  of  tlie  wife, 
no  separate  Judgment  can  be  given  in  favor  of  the  wife  and  against  the  hus- 
band  They  must  recover  Jointly  or  not  at  all  {Bartow  y.  Draper,  5  Duer,  180). 
Where  a  married  woman  had  the  actual  possession  of  land  held  by  her  for  her 
separate  use,  and  has  been  wrongfully  ejected  therefh)m,  she  may  maintain  In 
her  own  name  an  action  to  recover  the  possession  without  Joining  her  hus- 
band {Darby  v.  OaOaghan,  16  N.  Y.  71). 

/.  BJectment  for  lands  conveyed  during  infancy. — Before  an  action 
can  be  brought  by  an  individual  to  recoyer  the  possession  of  lands  conveyed 
by  him  during  his  infancy,  he  must  make  an  entry  on  the  lands,  or  do  some 
open  act  of  disaffirmance  of  such  deed,  and  this  act  of  disaffirmance  must  be 
averred  in  the  complaint  {Voorhien  y.  Voorhiee,  24  Barb.  150). 

g.  Between  tenants  in  common. — ^la  ejectment  by  one  tenant  in  common 
against  another,  an  actual  ouster  must  be  shown,  or  some  act  amounting  to  a 
total  denial  of  his  right  {Edioarde  y.  Bishop,  4  Coms.  61),  In  ejectment  for 
lands  held  in  common,  it  is  not  necessary  that  all  the  tenants  in  common 
should  unite  in  the  action,  except  when  the  action  is  a  substitute  for  a  writ  oi 
right  (Kdlogg  y.  Kettogg,  6  Barb.  117). 

A.  Arrest  of  defendant— see  ante,  p.  871,  J. 

i  Defendant — If  the  premises  are  actuaUy  occupied,  the  aeiuaX  occupant 
must  be  made  defendant  {Taylor  y.  Crane,  15  How.  860;  Lucas  y.  Johnson, 
8  Barb.  244;  Mieoli  y.  Mosier,  11  id.  574;  Schuyler  y.  Marsh,  87  Barb.  850; 
The  Peopte  r.  ArnbrecM,  11  Abb.  97 ;  Pulen  y.  Reynolds,  22  How.  353 ;  Van 
Borne  y.  Eterson,  18  Barb.  526 ;  see  Waldorf  y.  Bortel,  4  How.  858 ;  BedJUld 
v.  Utica  A  Syracuse  R.  R.  Co.  25  Barb.  54).  The  several  occupants  of  a  build- 
ing may  be  sued  Jointly  {Pearee  y.  Ferris,  10  N.  Y.  280). 

j.  Ejectment  for  yacant  premises  ma^  l3e  brought  against  one  claiming  title. 
But  the  claim  must  be  more  than  **  an  idle  declaration  that  he  owns  the  hmd  " 
{Banyer  v.  Empie,  5  Hill,  48). 

k.  Under  tha  former  practice,  when  the  premises  were  actually  occupied, 
the  action  of  ejectment  could  only  be  brought  against  the  person  in  posses- 
sion. It  was  only  where  the  premises  were  not  so  occupied  that  the  action 
might  be  brought  against  some  person  exercising  acts  of  ownership  over  the 
premises  claimed,  or  claiming  title  thereto,  or  some  interest  therein  {Shaver  v. 
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MeOratDf  12  Wend.  558V.  Where  some  of  the  defendants  in  an  action  of  eject* 
ment  are  not  in  actual  possession  of  premises  sought  to  Ije  recovered,  but 
claim  an  interest  therein  adverse  to  the  plaintifT,  the  other  defendants  being 
tenants  in  possession  under  them,  Uie  former  may  properly  be  made  .parties 
{FosgaU  v.  Herkimer  Manuf.  Co,  13  Barb.  852 ;  S.  C.  2  Kernan,  580).  A  party 
not  m  possesion,  yet  claiming  an  interest,  need  not  necessarily  be  made  a 
party  (Ka»  Buren  v.  GoMurn,  14  Barb.  118).  Where  a  lot  has  on  it  a  house 
occupied  by  several  tenants  who  rent  different  apartments,  they  are  Joint  occu- 
pants of  the  land,  and  may  be  proceeded  against  Jointly  in  an  action  of  eject- 
ment (Pearee  v.  Golden^  8  Barb.  522).  The  possession  must  be  exclusive  of  the 
?ublic,  to  authorize  the  action  against  an  individual  as  an  occupant  (Bedfield  v. 
Ttica  A  Syracuse  RR  Ch.25  Barb.  54).  In  an  action  of  ejectment  brought  by 
an  individual  to  recover  land  conveyed  by  him  during  infancy,  held  that  he 
could  not  in  one  action  sue  his  grantee  and  the  grantees  of  such  first  grantee 
(  Voorhiee  v.  Voarhies,  24  Barb.  152). 

a.  The  trustees  of  a  church  cannot  be  said  to  be  in  the  actual  occupation  of 
it,  and  therefore  in  an  action  to  recover  a  church  the  corporation  is  the  pro- 
per party  defendant,  not  the  trustees  of  the  church  {Lucas  v.  Johnson^  8  Barb. 
244) ;  and  as  the  action  will  not  lie  against  a  person  who  is  not  in  actual  pos- 
session (where  there  is  an  actual  occupant)  the  action  will  notiie  against  one 
who  is  not  in  possession  b^  himself  or  his  servant,  although  ne  has  given  a 
lease  of  the  property  and  it  is  occupied  by  his  lessee  (Ghamplain  and  ^Lavo- 
renee  R  R  Co.  v.  VaknUne,  19  Barb.  484 ;  and  see  Van  Buren  y.  Coekbumy  14 
Barb.  118).  Where  a  lot  has  on  it  a  house  occupied  by  several  tenants  of  the 
rooms  (not  of  the  lot)  they  are  several  tenants  or  the  house  but  Joint  occupants 
of  the  lot,  and  in  an  action  to  recover  such  lot  the  tenants  may  be  Joined  as 
defendants  and  the  plaintiff  will  not  be  put  to  his  election  as  to  which  one  he 
will  take  a  verdict  against,  but  may  take  a  verdict  against  all  (Pearee  v.  CMden^ 
8  Barb.  522).  Where  tenants  are  sued,  the  statute  gives  the  landlord  the 
right  to  be  made  a  defendant  with  his  tenants,  and  sembley  "  under  proper 
averments  in  the  complaint  I  see  no  good  reason  why  the  landlord  may 
not  be  made  defendant  in  the  first  place  with  Uie  tenant*'  (Crippen,  j;, 
Ibsgate  v.  Herkimer  Manuf.  Co.^  2  Keman,  588).  A  landlord  who  is  not  made 
a  defendant  but  who  defends  for  his  tenant,  is  liable  for  costs  (Farmers^  Loarh 
Co.  V.  Kursck,  1  Selden,  568). 

h.  Claim  of  titla — To  constitute  a  claim  of  title,  there  must  be  a  serious 
intentional  claim  of  ownership.  A  casual  declaration  of  the  party  that  he 
owns  the  premises,  is  not  sufficient  [Lucas  v.  Johnson^  8  Barb.  244 ;  see  ifo 
Oreffor  v.  Comstoek,  16  Barb.  428). 

c.  Complaint — A  complaint  which  states  (1),  that  on  some  day  specified, 
after  his  title  accrued,  he  was  possessed  of  the  premises  in  question  ;  (2)  a  de- 
scription  of  the  premises  with  convenient  certainty,  "  so  that  from  such  de- 
scription possession  of  the  premises  claimed  may  be  delivered ;  (8)  that  beinf 
so  possessed,  tlie  defendapt  afterwards,  on  a  specified  day,  entered  into  saia 
premises,  and  (4)  unlawfully  withholds  possession  from  the  plaintiff;  (5)  to 

his  damage  hi  the  sum  of '\  is  sufficient  (2  R  S.  804,  §§  7,  8 ;  Warner  v. 

Ndlgari,  12  How.  402 ;  Ermgn  v.  Sherman,  14  id.  439,  reversing  B.  0. 18  id.  85 ; 
The  Pecpler.  Mayor  ef  N.  T.  17  id.  61 ;  8  Abb.  7 ;  28  Barb.  240.  See,  however, 
Walter  v.  Lockwood,  4  Abb.  807 ;  28  Barb.  228 ;  Lawrence  y.  Wright,  2  Duer, 
674;  14  How.  439 ;  8  Abb.  19). 

d  Alleging  titla — To  recover,  the  plaintiff  must  show  either,  (1)  a  prior 
otf^tME^  possession,  or  (2),  a  paramount  legal  title  (Bartow  v.  Draper,  5  Duer, 
130 ;  Layman  v.  Whiting,  20  Barb.  559).  As  to  the  form  of  allegation,  it  is  suf- 
ficient to  allege  **  the  plaintiff  has  the  lawful  title  as  the  owner  in  fee  "  (Saiiders 
v.  Leavy,  16  How.  808).  But  where  the  complaint  averred  that  the  premises 
were  conveyed  by  F.  P.  to  the  plaintiff  by  a  warranty  deed,  and  that  by  virtue 
of  that  conveyance,  the  plaintiff  was  seized  of  the  premises,  and  had  a  lawful 
title  (hereto,  and  that  the  defendant  was  in  possession,  and  unlawfully  with* 
held  the  same,  it  was  on  demurrer  held  insufficient  (Ixiwrence  v.  WriglU,  2 
Duel,  G74).     The  allegation  that  the  property  was  conveyed  to  the  plain- 
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tiff,  was  not  saffident  to  show  a  title  {O/xrdMr  y.  Bart,  1  Coma.  629 ;  6  Barb. 
116). 

a.  DMoription  of  premiaea.— The  premises  should  be  described  with  con- 
yenient  certainty,  **  so  that  from  such  description  possession  of  the  premises 
claimed  might  be  delivered  *'  (3  R.  S.  804,  §  B).  Where  the  description  was  of 
premises  in  the  town  of  Putnam,  bounded  as  follows :  *'  North  by  lands  of 
plaintiff,  east  by  lands  of  plaintiff,  south  by  lands  of  defendant,  and  west  by 
lands  of  plaintiff,"  the  court  treated  it  as  if  no  premises  were  mentioned,  .and 
dismissed  the  complaint  on  the  trial,  with  leave  to  plaintiff  to  amend  (Budd 
y.  BtTigham^  18  Barb.  494).  And  where  a  complaint  described  the  premises 
as  about  fifty  acres  in  the  southern  part  of  a  lot,  which  was  fully  and  perfectly 
described,  held  that  this  was  a  sufficient  description,  but  that  if  necessary  the 
complaint  could  be  amended  by  strikinf  out  the  word  abofit  (St,  John  y.  Nor- 
thrup,  28  Barb.  26). 

b.  Uulawfdl  wtthholdlDg.— The  complaint  must  allege  that  the  ^  posses- 
sion is  unlawfully  withheld  from  plaintiff;"  therefore,  a  complaint  which, 
after  alle^inf  plaintiff's  title,  and  describinjB^  the  premises,  continued  as  thus : 
afterwards  defendant  claimed  and  now  clamis  title  to  or  some  interest  in  the 
northern  portion  of  said  premises,  and  exercises  acts  of  ownership  over  the 
same,  in  violation  of  the  right  of  the  plaintiff, — was  held  to  be  defective  {Toy- 
hr  y.  Oraney  15  How.  862),  as  not  showing  any  unlawful  withholding  of  the 
premises  from  the  plaintiff.    (Id,) 

G.  Farm  of  oomplaint. — A  complaint  which  stated  that  on,  ^c^  J.  G.  was 
seized  in  fee  and  possessed  of  a  certain  lot,  describing  it ;  that  said  J.  G.  died 
so  seized  on,  &c.,  intestate,  leaving  him  surviving  his  widow,  M.  G.  and  hia 
children  and  solo  heirs  at  law,  the  plaintiffs,  F.  G.,  M.  G.  W.,  now  the  wife  of 
A.  W.,  and  D.  G. ;  that  plaintiffs  are  seized  in  fee  and  entitled  to  the  posses- 
sion of  the  said  lot,  subject  to  the  life-estate  of  the  said  M.  G.  [the  testator's 
widow],  in  one  equal  undivided  third  part  of  the  same ;  that  the  plaintiff  D. 
G.  is  an  infant  under  the  age  of  twenty-one  years ;  and  said  A.  W.,  by  an  or- 
der duly  made  by  this  court,  has  been  appointed  his  guardian  to  prosecute 
this  action  on  his  behalf;  that  the  defendants  are  a  corporation,  organized 
under  the  laws  of  this  State,  and  plaintiffs  have  been  informed  and  believe 
that  the  defendants  are  wrongfully  in  possession  of  said  lot,  and  wrongftilly 
claim  title  thereto ;  and,  although  requested,  have  refused  and  still  refuse  to 
deliver  up  possession  to  plaintiffs,  and  unjustly  withhold  possession  from  them. 
By  reason  of  which  continual  wrong-doing,  the  plaintiflfe  have  sustained  dam- 
age to  the  amount  of  $8000 ;  wherefore  plaintiffs  demand  judgment  for  $3000, 
with  costs,  and  that  defendants  deliver  up  possession  to  them  of  said  lot, — 
was  held  good,  on  an  appeal  from  the  judgment,  and  that  it  would  have  been 
good  on  demurrer  (Garner  y.  Manhattan  Build.  Asw.^  6  Duer,  589). 

d  A  complaint  in  ejectment  need  not  aver  title  in  the  plaintiff,  an  averment 
of  his  prior  possession  is  sufficient  (Norris  v.  RusseU^  5  Cal.  249 ;  HuUMnaon  v. 
Perky,  4  id.  88).  A  complaint  that  plaintiffs  have  lawful  title  as  owners  'm  fee 
simple  of  the  premises,  and  that  the  defendant  is  in  possession  and  unlawftdly 
withholds  the  same,  held  insufficient  (Payns  v.  Treadtoell^  5  CaL  310). 

e.  Joinder  of  oanaes  of  action. — A  plaintiff  cannot  unite  with  a  claim  to 
recover  possession  a  claim  to  recover  damages  for  injury  to  the  premises 
(Eoiehkisa  y.  Auburn  R.  R,  Co.,  86  Barb.  600). 

f.  The  plaintiff  cannot  in  one  and  the  same  action  seek  to  recover  possession 
of  real  property,  on  the  ground  tJbat  he  is  the  owner  of  the  fee,  and  that  the 
defendant  wrongfully  withholds  it  from  him,  and  also  to  confirm  his  title 
thereto  by  a  decree  that  the  title  is  in  him,  and  that  the  defendant  be  reonired 
to  convey  an  apparent  outstanding  title  claimed  by  him  to  the  plaintiff  (ZottfA 
v.  McCarthy,  8  Abb.  225). 

g.  Claim  of  poaseasion  and  mesne  profits  in  one  aotlon. — ^The  plaintiff 
in  one  action  may  recover  the  land  and  damages  for  the  use  of  it,  while  de- 
fendant has  kept  him  out  ofposscssion  {Livingsion  v.  Tanner,  12  Barb.  481 ; 
The  People  v.  Mayor  of  N,  T,,  17  How.  57 ;  28  Barb.  240 ;  8  Abb.  7 ;  Hotckkim 
y.  AiiJbum  R  R,  Co.,  86  Barb.  600 ;  Ilotfnes  v.  Dam,  21  Barb.  273 ;  see,  how- 
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erer  Tomptfrn  t.  1FMs»  1  How.  620).  RequMtes  of  oomplaint  for  nesna 
profits,  aee  AinOU  y.  MayifrqfN,  T.  1  Barb.  168. 

a.  Several  BtatementB  of  oae  cause  of  aotioii. — The  section  of  the  reyised 
statutes  declaring  that  the  declaration  in  ejectment  may  contain  several 
counts,  and  that  several  parties  maj  be  named  as  plaintifis  jointly  in  one  count 
and  separately  in  others,  relates  merely  to  the  remedy,  and  is  repealed  by  the 
code  (&.  John  y.  Pieree,  22  Barb.  802.) 

6.  Claim  for  poaeeaaion,  and  to  aet  aalde  fraudulent  deed  in  one  ao« 
tlon. — ^In  an  action  to  recover  the  possession  of  land,  the  plaintiff  may  attack 
a  deed  under  which  the  defendant  claims  title,  as  well  upon  equitable  as  upon 
legal  grounds ,  but  his  complaint  should  be  appropriately  framed  for  the  pur- 
pofiNB  {PhilUp$  V.  Qorhamy  17  N.  T.  270).  In  that  case  the  complaint,  after  stating 
plaintiff's  title  as  heir  to  W.  P.,  deceased,  averred  that  defendant  was  in  pos- 
seision,  claiming  ownership  by  virtue  of  a  pretended  deed  from  said  W.  P., 
and  charged  that  such  deed  was  inoperative,  because  obtained  irom  said  W.  P. 
by  fraud  and  without  consideration.    On  the  trial,  it  was  contended  that  the 

gudntiff  could  not  impeach  the  defendant's  deed  in  that  action,  but  should 
ave  first  brought  suit  to  set  aside  the  deed  jmd  if  successful,  might  then  sue 
to  recover  the  possession  of  the  premises.  This  objection  was  overruled,  and 
the  plaintiffhad  a  judgment  declaring  the  deed  void,  and  for  a  recovery  of 
the  premises ;  and  that  judgment  the  court  of  appeals  affirmed. 

c  lyeotment  for  non-payment  of  rent — Ejectment  for  non-payment  ol 
rent  lies  by  asdgnee  of  lease  {Main  v.  Qreen,  82  Barb.  4^) ;  or  of  the  rent 
{Van  Bensaelaer  v.  SUngerlandy  26  N.  Y.  580) ;  by  the  personal  representatives 
of  the  assignee  of  a  life  lease  {Mbsher  v.  Yost  88  Barb.  277);  and  generally  as 
to  ejectment  for  non-payment  of  rent  see  Van  Renselaer  v.  Smuhy  27  Barb. 
104 ;  Van  BenmUur  y.  Jones,  2  Barb.  648 ;  Mayor  of  K  T,  v.  Campbell,  18 
Barb.  156. 

d.  In  an  action  to  recover  possession  of  demised  premises  on  the  ground 
of  a  forfeiture  of  the  lease  by  non-payment  of  rent,  a  demand  of  the  x^ni  need 
not  be  alleged  {Mayor  dbcojN,  i\  v.  Campbell,  18  Barb.  156). 

6.  The  statute  authorizing  the  vacating  of  the  judgment,  and  a  new  trial,  in 
ejectment,  does  not  apply  to  ejectment  for  non-payment  of  rent,  as  the  latter 
is  but  a  substitute  for  a  re-entry,  which  is  always  final.  Especially  is  it  not 
applicable  to  such  an  action  where  the  judgment  is  rendered  upon  demurrer, 
and  there  is  no  leave  to  answer  over  {Christie  v.  BloomingdaUy  18  How.  12). 

/.  Complaint  in  cjeotment  for  non-payment  of  rent — ^In  an  action  to  re- 
cover possession  of  demised  premises,  for  non-payment  of  rent,  the  complaint 
stated  that  the  plaintiffs  on,  &c.,  were  the  owners  in  fee,  and  possessed  of  all  that 
certain  toater-lot,  vacant  yround,  and  soil  under  ieater,  called,  &c  [describing 
it],  and  that  being  so  seized  and  possessed  thereof,  the  plaintiffs  did  on  that 
day  sell  and  convey  to  R  M.,  ana  to  his  heirs  and  assigns  for  ever,  the  said 

S remises  with  the  appurtenances,  subject  to  the  payment  therefor  by  said  R 
[.,  his  heirs  and  assigns,  on  the  first  day  of  May  then  next,  and  yearly  and 
every  jear  on  the  first  day  May  for  ever,  of  the  rent  of  — ,  with  a  clause  of  re- 
entry m  case  of  non-payment  of  rent,  and  then  averred  that  the  defendant 
Dlngee  was  in  the  possession  of  said  premises,  and  that  D.  P.  C.  and  J.  G.  S. 
claimed  to  have  some  title  or  interest  in  the  premises  by  purchase  of  the  said 
R  M.*s  title,  and  that  R  M.  had  not,  nor  had  the  defendants  or  either  of  them, 
paid  the  aforesaid  rent  at  the  time  or  times  aforesaid,  but  that  the  same  was 
wholly  due  and  unpaid  since,  ifec  ;  wherefor  the  plaintlfis  claim  judgment,  <&c 
To  this  the  defendants  demurred  that  It  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action,  In  this :  that  (1)  it  did  not  allege  a  demand  of  the  rent ; 
nor  (2)  notice  of  an  intention  to  re-enter.  But  at  a  general  term  of  the 
supreme  court  the  complaint  was  held  sufficient  {Mayor  of  N,  T,  v.  Campbell, 
18  Barb.  156). 

g.  Treapeaa  and  cjeotment,  and  trespass  qaare  dausum  fregii  —  in  re* 
spect  to  the  same  premises,  cannot  be  joined  in  the  same  complaint  {BiM  t 
Binpham^  18  Barb-  494 ;  and  see  BmHh  v.  HaUeck,  8  How.  73). 

h,  Bquitable  defimce. — ^To  an  action  of  ^ectment  a  defendant  may  inter- 
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pose  An  cjtdtable  defence  {Miner  y.  Peet,  5  Duer  284 ;  Ormy  y.  Chodman^ 2  Eer- 
nan,  266 ;  reversing,  9  Barb.  657 ;  and  see  Cham  y.  Peek,  21  IX.  Y.  581 ;  Tra- 
phagen  y.  Traphayen^  40  Barb.  587 ;  Thurman  y.  Anderton^  80  Barb.  621;  McOn^ 
y.  McCfray,  30  Barb.  683 ;  iZegf^a  y.  &o//n««,  19  How.  480). 

a.  But  the  defendant  to  avail  himself  of  sach  defence,  most  set  it  up  in  his 
answer  {DetDey  v.  Hoag^  15  Barb.  365 ;  and  see  18  N.  Y.  629). 

b,  Ansvyer  of  title  in  defendant — When  the  complaint  alleges  title,  and 
that  the  premises  are  in  the  possession  of  the  defendant,  and  demands  pos- 
session, and  also  alleges  that  the  defendant  unlawfully  withholds  same,  an 
answer  which  merely  denies  possession  and  unlawful  withholding,  does  not 
put  in  issue  plaintlff^s  title,  and  no  question  of  adverse  possession  arises.  If 
ft  was  the  defendant's  intention  to  put  in  question  the  validity  of  the  deed  to 
plaintiff  on  tJie  ground  of  an  adverse  possesion,  at  the  time,  ne  should,  by  his 
answer,  have  set  up  title  in  himself,  or  title  out  of  plaintiff  {F^d  v.  Sampion^ 
17  How.  447 ;  8  Abb.  882 ;  80  Barb.  188). 

c  Ansvyer  in  action  of  ejectment  by  the  peopla — ^In  an  action  of  eject- 
ment by  the  people,  an  answer  den3ring  the  plaintiflb*  title,  but  admitting  that 
defendant  had  taken  possession  of  the  premises,  and  held  the  same  adversely 
to  the  plaintiff,  and  alleging  that  no  right  or  title  had  accrued  to  the  plaintim 
within  forty  years,  and  that  neither  the  plaintiffs  nor  those  throuffh  whom 
they  claimed  had  received  the  rents  and  profits  of  the  premises  wiuiin  forty 
jrears, — was  on  demurrer  held  insufficient,  and  that  to  have  made  it  sufficient. 
It  should  have  set  up  an  adverse  possession  of  forty  years  in  the  defendant 
(The  People  v.  Van  Renssdaer,  8  Barb.  190 ;  and  see  2%e  People  v.  Livingeton^ 
id.  268 ;  TfieF^T.  Arnold,  4  Coms.  508). 

d.  Advene  poeaeawion — Adverse  possesion,  to  constitute  a  bar,  must  be 
actual  and  hostile,  and  not  a  mere  trespass  (MiUcr  v.  PlaU^  5  Duer,  278:  and 
see  Kent  y.  Harcouri,  83  Barb.  491 :  ChampUUn  R  B.  Co,  v.  Valentine,  19  Barb. 
484 ;  Fbegate  v.  Herkimer  Manuf,  Co,^  9  Barb.  287;  McGregor  v.  CotMUxsk,  16 
Barb.  427). 

e.  Ailverse  possession  is  good  only  for  the  part  actually  occupied  {ficming 
y.  Troy  Iron  and  Nail  Factory,  34  Barb.  529 ;  22  How.  212). 

/  Proof  of  tltla— Proof  of  title  in  plaintiff  (Dawning  v.  JfSUer,  88  Barb.  886 ; 
Tlie  PeopU  v.  Trinity  Ghwrdi,  80  Barb.  637;  22  N.  Y.  44;  Chite  v.  Vme,  81 
Barb.  511 ;  Lam  v.  Qtmld,  10  Barb.  254 ;  8afford  v.  Hynde,  89  Barb.  625). 

g.  Receiver. — The  court  will  not  pending  an  action  ejectment,  at  the  in- 
stance of  the  plaintiff,  appoint  a  receiver  of  the  rents  of  the  premises  in  suit 
(Thtmpson  v.  8herrard,dh  BtLTh,  598 ;  12  Abb.  426;  22  How.  155;  The  People  v. 
Mayor  dbe.  of,K  T.  10  Abb.  Ill ;  and  see  WUUe  y.  CMies,  2  Edw.  Ch.  R.  281 ; 
Congden  y.  Lee,  8  ki.  804 ;  'Parker  v.  Miwre,  id.  234 ;  Cairns  v.  Chabert,  id,  812). 

A.  Injonctlon. — ^Restraining  action  of  ejectment  by  injunction  (Siemcm  v. 
Auetin,  83  Barb.  9). 

».  Waste. — Restraining  waste  pending  the  action  (The  People  v.  Batieon,  A 
Barb  109). 

j.  Plaintiff  taking  poaaeesion. — ^It  is  no  bar  to  an  action  of  ejectment  that 
pending  the  action  the  plaintiff  has  taken  possession  of  the  premises  (Tykr  y. 
Canaday,  2  Barb.  160). 

k.  Staying  prooeedinga  till  ooata  of  previoua  action  paid. — ^An  action 
of  ejectment  by  several  heirs  is  not  for  the  same  cause  and  between  the  same 
parties  as  an  action  by  one  of  the  heirs,  and  the  proceedings  in  the  action  by 
several  cannot  be  stayed  until  the  costs  of  an  unsuccessful  action  by  one  of  the 
heirs  is  paid  (Jen  Biieek  v.  Reymlde,  18  How.  462). 

See  ante,  p.  684, 0. 

2L  Defence  by  landlord. — ^Landlord  may  be  admitted  to  defend  on  showing 
he  is  landlord,  or  has  a  privity  of  estate  or  interest  with  the  defendant  (Godfrey 
y.  Towrmnd,  8  How.  898). 

m.  Death  of  plaintilC» Where  the  plaintiff  in  an.  action  to  recover  real  prop- 
erty dies,  and  his  heir  applies  for  leave  to  continue  the  action,  it  is  not  neces- 
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flaiy  thai  the  widow  should  Join  in  the  petition,  or  be  made  a  party  (Ash  y. 
Cook,  8  Abb.  889). 

a.  In  ejectment  by  several  plaintifl^  If  after  Jud^ent  tbr  the  pluntifiTst 
one  of  them  dies,  execution  may  Issue  without  any  9ctrefacia$^  but  it  must  he 
in  the  names  of  all  the  defendants  (HmoOl  y.  Eldridge,  21  Wend.  678). 

h.  Death  of  sole  defendant. — ^The  death  of  a  sole  defendant  before  yerdict 
abates  the  action,  and  it  cannot  be  continued  against  the  heirs  of  the  defendant 
(Aiokiy  y.  MotOy,  11  Abb.  105 ;  Kistam  y.  Haimlton,  20  How.  86ft). 

6.  Change  of  oocupemoy  of  premises  pending  the  action. — Where,  pen- 
ding the  action  for  the  recovery  of  real  property,  all  the  right,  title,  and  in- 
terest of  the  defendant  in  tlie  premises  is,  by  operation  of  law  or  by  the 
death  of  the  defendant,  transferred  to  another,  who  enters  into  and  holds  pos- 
session thereof,  the  original  cause  of  action  docs  not  continue  against  the  suc- 
ceeding occupant,  and  he  cannot  be  substituted  as  a  party  (MtSely  y.  Albany 
North.  K  R  Co.,  14  How.  71 ;  Putnam  y.  Van  Buren^  7  id,  88). 

cZ.  "Wliere  plaintiff's  life  terminates  pending  the  action.— (2  R  S.  808» 
§  81).  The  proyiition  for  the  case  of  a  plaintiff's  title  expiring  before  the  trial,  is 
Btill  in  force.  Where  the  plaintiff's  title  so  expu'es,  the  court  may  render  judg- 
ment for  the  plaintiff  for  damages  for  the  withholding  possession  and 
agiunst  him  for  the  recovery  of  possession.  No  supplemental  answer  is 
necessary  to  give  a  defendant  the  benefit  of  this  provision  (LaTig  v.  WilbraJianu 
2  Duer,  171). 

«.  New  trial— The  revised  statutes  (2  R  &  809,  §  87),  provide  ''  that  the 
court  in  which  such  Judgment  {i.  «.,  Judgment  on  verdict  in  ejectment)  shall  be 
rendered,  at  any  time  within  three  years  thereafter,  upon  the  application  of 
the  party  against  whom  the  same  was  rendered,  his  heirs,  and  assigns,  nud  up- 
on payment  of  ail  costs  and  damages  recovered  thereby,  shall  vacate  such 
ludgiuent  and  grant  a  new  trial  in  such  cause."  This  provision  remains  in 
force  (Sogers  yJlVing,  5  How.  50 ;  Lang  v.  Bo/pke,  1  Duer,  701 ;  Cook  v.  Pamige^ 
4  How.  860).     The  statute  is  imperative,  and  an  order  granting  a  new  tnal 

Sursuant  to  it  is  not  appealable  to  the  court  of  appeals  (Rtane  v.  Millard^  16 
[.  Y.  619).  The  statute  applies  only  where  there  has  been  a  trial  by  Jury  and 
a  verdict  (see  Ghautaxiqm  Co,  Ek  v.  WhUe,  23  N.  Y.  849).  The  three  yeara 
are  to  be  computed  from  the  first  Judgment  in  the  action.    (Id,) 

f.  The  statute  provides  further  for  a  second  new  trial  in  the  discretion  of  the 
court,  and  the  court  mav  grant  a  third  trial,  but  each  party  cannot  have  two 
new  trials  {BeUinger  v.  ifartindale,  8  How.  118). 

See  Ejjectmentfor  nonrpaymetU  of  rent, 

g.  Mesne  inrofits  on  restitution. — ^Where  a  recovery  is  had  in  ejectment, 
and  the  plainiiff  is  put  in  possession,  if  the  Judgment  is  sul)sequentiy  reversed 
and  the  premises  restored  to  defendant  by  a  writ  of  restitution,  the  action 
by  the  defendant  for  the  rents  and  profits  during  plaintiff's  possession  is  in  the 
nature  of  an  action  for  use  and  occupation  (Shaden  y.  Van  Slykey  16  Barb.  26 ; 
and  see  21  id,  265;  MatUee  y.  Lord,  80  Barb.  886). 

7l  The  remedy  for  mesne  profits  after  recovery  in  ejectment  is  by  action,  not 
by  suggestion  {aolmee  v.  DatiSy  19  N.  Y.  488).  ■  Although  the  lorm  of  the 
remedy  is  changed,  the  principles  of  the  provisions. of  the  Revised  Statutes  in 
relation  to  the  recovery  of  mesne  profits  remain  in  force,  and  are  to  be  ap- 
plied to  an  action  for  mesne  profits  after  Judgment  in  ejectment,  though  in 
form  like  the  old  action  of  trespass.    {Id.) 

i  Proof  in  notion  for  mesne  profits  and  amount  of  damage,  see  Aindie  r 
Mayor  of  N.  7.,  1  Barb.  188. 

j.  On  a  suggestion  for  mesne  profits,  the  plaintiff  could  recover  only  for  the 
six  years  next  before  the  filing  the  suggestion,  not  for  the  six  Vears  succeeding 
the  commencement  of  the  action  (Buddr,  Walker,  9  Barb.  498). 

k.  Judgment — Judgment  in  an  action  of  ejectment  where  no  new  trial  is 
granted,  concludes  the  parties  to  the  action,  and  all  persons  claiming  under 
them  by  title  accruing  after  the  commencement  of  the  action  {Ainslie  v.  Mityor 
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r'  X  r.,  1  Bart),  leo ;  and  as  to  the  effect  of  the  iodgment,  see  BeAe  r.  EOioU^ 
Barb.  457 ;  Brigg»  y.  WeOs,  12  Barb.  567 ;  DuneUe  y.  WOi,  6  Barb.  515 ;  WO- 
§an  T.  JOawl,  5  Boew.  019 ;  Laws  1862,  ch.  485). 

a.  The  Laws  of  1861,  dL  221,  p.  588,  repealed  laws  1862,  ch.  485,  was  held 
not  to  be  retrospectiye,  and  not  to  apply  to  Judgmento  prior  to  its  passage  {Bc^ 
V.  Oage,  86  Barb.  447). 

b.  Verdict— Raooirery.— The  proyision  of  the  reyised  statutes  as  to  the  form 
of  the  yerdict  in  ejectment  must  be  considered  as  modified  by  this  section.  If 
the  plftintiffit  collectiyely  are  entiUed  to  the  whole  of  the  property  claimed, 
then  a  general  yerdict  for  the  recoyery  of  the  whole  property  would  be  suffi- 
cient. If  only  a  moiety  belonged  to  them,  collectiyely,  a  general  yerdict  for 
such  moiety  would  be  proper  X^<fod  y.  StanM,  8  Code  Rep.  152).  Where  the 
plaintiff  proyes  title  to  a  smaller  quantity  of  land  than  he  has  claimed  in  his 
complaint,  he  may  recoyer  according  to  the  proof,  and  the  complaint  may  be 
amended  accordingly  (Kdhgg  y.  Kdiogg^  6  Barb.  116).  And  where  in  an  ao 
tion  against  four  defendants  to  recoyer  the  possession  of  land,  the  complaint 
stated  that  one  of  them  unjustly  claimed  tiUe  to  the  premises  and  the  others 
were  in  possession  under  him,  and  that  the  d^endants  unjustly  withheld  the 
possession  from  the  plaintiff;  the  answer  merely  denied  the  allegation  as  to 
withholding  possession,  and  alleged  that  the  one  defendant  was  the  owner  of 
and  entitled  to  the  premises ;  on  the  trial  it  was  proyed  by  the  defendants, 
subject  to  objection,  that  they  occupied  seyerally  distinct  parcels  of  the  prem- 
ises,— held,  that  under  the  pleadings  the  plaintiff  was  entitled  to  recoyer 
against  all  the  defendants,  if  there  was  an  improper  Joinder  of  parties,  the 
Section  should  haye  Ijeen  raised  by  demurrer  or  answer  {FMffOiU  y.  Herkmer 
Maniffacturing  Co,,  2  Keman,  580,  affirming  S.  0.,  12  Barb.  858 ;  see  9  Barb. 
295). 

c  On  the  trial  the  plaintiff  may  recoyer  part  of  the  premises  described  in 
the  complaint  ( Vroaman  y.  Weed,  2  Barb.  880 ;  Van  BtMMlaer  y.  J<me%,  2  BarU 
643 ;  Truax  y.  Thorn,  2  Barb.  156 ;  Kdbgg  y  EjaOogg,  6  Barb.  116).  The  yari- 
ance  may  be  disregarded  (2  Barb.  156). 

.  d.  Where  the  complaint  alleged  defendant  was  in  possession  claiming  in 
right  of  his  wife,  and  It  appeared  on  the  trial  that  he  was  in  possession  claim- 
ing in  his  own  right,  held  an  immaterial  yariance  (Bo9e  y.  BeU,  38  Barb.  25). 

6.  Where  on  the  trial  of  an  ejectment,  the  eyldenoe  as  to  the  location  of  the 
premises  differs  from  the  description  in  the  complaint,  it  is  a  yariance,  and  not 
a  failure  of  proof  {Bu9M  y.  Oonn,  20  N.  T.  81). 

/.  Costs.— See  ante,  p.  629,/. 

g,  Writ  of  awiatanoe. — A  writ  of  assistance  may  be  issued  ex  parte  (N.  T* 
lAfe  Ins.  Co,  y.  CttOer,  9  How.  407 ;  i^l  F.  Life  Im,  Co.  y.  Band,  8  How.  85, 
852).  [Semble,  in  the  second  district  a  writ  of  assistance  will  not  be  issued  as 
parte  against  one  not  a  party  to  the  suit.] 

h.  Ezecution. — ^The  court  will  not  on  motion  of  the  plaintiff,  order  the 
sheriff  to  execute  a  writ  of  AodtfTV/acMM  poeeeenonem  in  a  particular  manner 
(Bowie  y.  Brake,  4  Duer,  676 ;  2  Abb.  161).  Stay  of  execution  {llie  People  y. 
Lee,  7  How.  49). 

iL  Where  the  plaintiff  fSsuls  m  an  action  for  the  recoyery  of  real  property, 
and  for  damages  for  the  withholding,  he  is  liable  on  the  return  of  an  execu- 
tion unsatisfied,  to  an  execution  agamst  his  person  for  the  costs  of  the  action 
(Merria  y.  Carpenter,  QO  Barb.  61 ;  see  ante,  p.  871,  j). 

j.  BJ^otmant  by  pnrobaaer  on  sale  under  an  szeoation. — To  recoyer  in 
ejectment,  under  a  purchase  at  a  sheriff's  sale  on  a  Judgment  against  the  de- 
fendant, it  is  sufficient  for  the  plaintiff  to  show  the  defendant  in  possession  at 
the  time  of  the  recoyery  of  the  Judgment  against  him,  and  a  continued  pos- 
session in  him  from  that  time  to  the  commencement  of  the  action,  and  that 
the  plaintiff  acquired  the  title  of  the  defendant,  under  the  sheriff's  sale  (Kd- 
logg  y.  Kellogg,  6  Barb.  116 ;  Dickinson  y.  Smith,  25  Barb.  102 ;  Bigehie  y.  Finch, 
11  Barb.  498 :  Smith  y.  Colvin,  17  Barb.  157).    The  plaintiff  must  prove  a  Judg- 
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ment,  and  that  a Jndgmeiit  roll  has  been  filed  {Taumshend  t.  Wesson,  4  Duer, 
842;  and  see  11  Barb.  498 ;  26  ki.  108 ;  2  Coma.  278). 

a.  Zyectxnent  on  surrogata's  decree. — As  to  ejectment  by  a  purchaser  at  a 
sale  under  a  surrogate's  decree,  see  Sibley  y.  Waffle  (16  N.  Y.  ISO). 

b.  IQeotment  lor  dower,  against  whom  it  will  lie. — ]^ictment  to  re- 
coyer  dower  will  lie  agamst)  a  tenant  who  has  an  estate  or  interest  less  than  a 
freehold  and  before  dower  has  been  assigned  {EUiieoU  r,Masier,  11  Barb.  574; 
8  Selden,  201).  It  must  be  broueht  against  the  actual  occupant  of  the  land  (EUi- 
eoU  y.  Masier,  8  Selden,  201).  It  is  not  necessary  that  she  demand  her  dower  be- 
fore bringing  her  action.  (TcL)  Where  she  claims  dower  in  a  block  of  lots, 
she  may  mamtain  her  action  against  the  occupant  of  a  single  floor  of  a  house, 
erected  upon  one  of  the  lots,  who  has  hired  such  floor  of  the  owner  for  a  sin- 
gle year,    (id.) 

e.  Defence.— To  bar  the  widow  of  her  action  for  dower,  "where  rent  has  been 
assigned  with  her  Consent  and  accepted  by  her,  it  must  appear  that  the  rent 
will  endure  for  her  life  {EUieott  y.  Mosier,  11  Barb.  674 ;  8  Selden,  201).  And 
in  ejectment  for  dower  after  admeasurement,  the  defendant  may  controyert, 
the  title  of  the  husband,  his  seizin,  the  plfdntiff's  marriage  [and  the  death  of 
the  husband]  (Parks  y.  Earth/,  4  Brads.  Sur.  Rep.  15 ;  and  see  j^xwww  Y.King- 
man,  1  Corns.  242 ;  Finn  y.  Seight,  8  Barb.  401 ;  Poor  y.  Hsrion^  15  Barb.  486). 
There  cannot  be  a  set-off  of  rents  receiyed  {Bogardus  y.  Parker ,  7  How.  808). 

d,  Limitatioa  Jn  action  to  recover  dower  {Brewster  y.  Brewster,  82  Barb. 
428). 

e.  Counter-claim  in  aotton  liar  dower  (EOieatt  y.  Gibbons,  80  Barb.  498). 
/.  Admeasorement  of  dower— Proceedings  for,  before  surrogate.— See 

Board  y.  Board,  4  Abb.  295 ;  Parks  y.  Bardy,  4  Brad£  Sur.  Rep.  15) ;  notice  to 
owner  before  admeasurement  {St&wart  y.  Smith,  89  Barb.  167). 

g.  Complaint  for  admeasurement  of  dower. — A  complaint  asking  to  haye 
dower  set  off  and  admeasured,  is  to  be  regarded  as  a  substitute  for  the  former 
petition  for  admeasurement,  or  the  former  bill  in  equity ;  and  is  not  objection- 
able on  the  ground  that  the  defendant  was  not  in  the  actual  possession  of  the 
lands,  or  that  nx  months  had  not  elapsed  since  the  death  of  the  husband 
{ToumsendY.  Toums&nd,  2  Sand.  711 ;  Aeuxtrt  y.  Smith,  89  Barb.  167);  andasto 
parties  to  such  action,  see  Van  Name  y.  Van  Namis  (28  How.  247). 

See  an<0»  p.  294^  «k 
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Tm^    XIV. 

ProwsioM  relating  to  JEoieHng  Suits. 

Sbctzox  4S6.    Appeal  firom  order  at  special  term,  on  a  Bummaiy  appliciw 

tion  after  Judgment 

457.  Writ  oferTora£>lisbed,  and  appeal  sabetituted. 

458.  Execution  on  Judgment  docketed  prior  to  July  1, 1848. 

459.  Application  of  this  act  to  actions  pending.    Extraordinary 

terma 

460.  Appeal  firom  certain  final  decrees  allowed. 

461.  Issue  of  &ct  in  county  court,  how  tried. 

§  456.  Appeal  from  order  at  a  special  term^  on  summary 
application  <rfier  judgment. 

The  appeal  mentioned  in  section  9  of  the  act  to  facilitate 
the  determination  of  existing  suits  in  the  courts  of  this  State,* 
may  also  be  taken  from  an  order  made  at  a  special  term,  on  a 
suminarj  application  in  an  action  after  judgment,  when  such 
order  involves  the  merits  of  the  application,  or  some  part 
thereof. 


§  457.  Writ  of  error  in  all  cases  abolished.  Appeal  sub- 
stittUed. 

No  writ  of  error  shall  be  hereafter  issued  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  ^r  decree  made,  before  the  first  day  of 
July,  1848,  such  review  can  only  be  had  upon  an  appeal  taken 
in  the  manner  provided  by  this  act ;  and  all  appeals  heretofore 
taken  from  such  judgments,  orders,  or  decrees,  under  the  pro- 
visions of  the  code  of  procedure,  which  are  still  pending  in  an 
appellate  court,  and  not  dismissed,  shall  be  valid  and  effectual. 
But  this  section  shall  not  extend  the  right  of  review  to  any 


•  Laws  1849,  ch.  439. 
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case  or  question  to  which  it  does  not  now  extend,  nor  the  time 
for  appealing,  nor  shall  it  appi  j  to  a  case  where  a  writ  of  error 
has  been  already  issaed. 

a.  This  section  anthonzes  a  review  only  in  cases  where  the  Jadgment,  de- 
cree, or  order  appealed  from,  was  entered  before  the  code  was  passed,  and 
where  a  right  of  reyiew  existed  by  the  previous  law  (Duniop  r.  Edwards^  8 
Code  Bep.  197). 

h.  A  writ  of  error  will  not  lie  to  review  in  the  court  of  appeals  a  decision  of 
the  supreme  court,  made  at  special  term,  awarding  a  peremptory  mandamus 
(BaopU  V.  suae,  1  Code  Bep.  88). 

§  468.  JESoeoution  when  issuable  on  a  jvdgment  docketed 
lefore  July  1, 1848. 

An  execution  may  be  issued  vnthout  leave  of  the  court 
upon  a  judgment  docketed  before  the  first  day  of  July,  1848, 
or  now  or  hereafter  to  be  rendered  in  an  action  pending  on 
that  day,  at  any  time  within  five  years  after  the  rendering  of 
the  judgment. 

8ee  sections  288, 284 

§  459.  (Am'd  1S51.)  Apjplication  of  this  Cbct  to  actions 
pending.    JExtra^ordinary  terms^ 

The  provisions  of  this  act  apply  to  future  proceedings  in 
actions  or  suits  heretofore  commenced  and  now  pending,  as 
follows : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings: 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings : 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
"Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be,  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may 
request  the  governor  to  assign  other  judges,  and  if  necessary, 
appoint  extraordinary  terms  and  circuits,  for  the  purpose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 

c.  This  section  applies  to  a  notice  of  trial  {Eeyridds  v.  DcwU,  2  Abh.  168 ;  and 
■ee  FeUam  v.  £hnperory  13  Barb.  92). 
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§  460.  (Am'd  1851,  1852,  1858.)  Apjpeal  from  certain 
final  decrees  aUowed* 

An  appeal  may  be  taken  from  any  final  decree  entered 
npon  the  direction  of  a  single  judge,  in  any  suit  in  equity 
pending  in  the  supreme  court,  on  the  first  day  of  July,  1847, 
at  any  time  before  the  first  day  of  ITovember,  1852.  But  this 
provision  shall  not  apply  to  cases  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  the  case  of  a  decree  entered 
before  the  passage  of  this  act,  and  to  review  which  no  attempt 
in  good  faith  has  been  or  shall  have  been  made  within  thirty 
days  after  notice  of  the  entry  of  such  decree.  Such  appeal 
shall  be  taken  in  the  manner  provided  in  sections  327  and  348. 
In  all  cases  of  appeal  to  the  court  of  appeals,  in  actions  which 
were  originally  commenced  in  the  late  court  of  chancery  of 
this  State,  the  court  of  appeals  shall  review  the  cause  upon  the 
facts  and  the  law,  without  aiiy  statement  or  specification  of 
facts  found,  or  any  exception  taken  at  the  trial  of  any  or  either 
of  them.  And  it  shall  be,  and  is  hereby  declared  to  be  the 
duty  of  the  court  of  appeals,  in  any  and  all  such  cases,  to  re- 
view the  whole  matter  upon  the  evidence  as  well  as  the  law. 

&  This  Bection  is  not  unconstitational,  it  is  merely  a  provision  extending 
the  time  for  bringing  an  appeal  It  affects  the  remedy  only  (Burdi  v.  Hew- 
hiry,  4  How.  l£S;  10  K.  Y.  874;  and  see  Maton  v.  JonM,  1  Code  Rep.  N.  a 
885). 

h.  In  an  equity  suit  commenced  before  the  code  tools  effect,  the  mode  of  re* 
viewing  a  decision  of  a  single  Judge  is  by  an  appeal  and  not  by  a  rehearing 
{QUchna  V.  ateoeMon,  7  How.  278). 

e.  An  action  commenced  under  the  Judiciary  act,  in  the  supreme  court  in 
equity,  is  not  an  acti<m  **  commenced  in  the  late  court  of  chancery/'  so  as  to 
admit  a  review  of  the  evidence  under  this  section  (GriffUh  v.  MamU^  19  N.  Y. 
529). 


§  461.  Issue  of  fact  in  county  courts  haw  tried. 

An  issue  of  fact  joined  in  a  county  court,  or  court  of  com* 
mon  pleas,  before  the  first  day  of  July,  1848,  or  then  pending 
in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless  the 
parties  otherwise  agree. 
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TITLE  XV* 

General  Pravinone. 

Bbotion  462.  Definition  of  real  property. 

408.  Definition  of  pereonal  property. 

494.  Definition  of  property. 

465.  Definition  of  district 

466.  Definition  of  derk. 

467.  Rnle  of  oonstmction. 

468.  Inconsistent  statutory  proyisons  repealed. 

469.  Inconsistent  mles  and  practice  abrogated. 

470.  Judges  to  meet  and  make  general  rales. 

471.  Certain  proceedings  and  statutory  proyisiosB  not  affected  bj 

this  act 

472.  Certain  statutes  repealed. 
478.  .  Act,  when  to  take  effect 

§  462.  [383.]    Definition  of  "  real  property ^^ 
The  words  ^'  real  property,"  as  used  in  tliis  act,  are  co-ezten* 
Bive  with  lands,  tenements,  and  hereditaments. 


§  463.  [384.]    Definition  of  "  pereonal  property!^ 
The  words  ^*  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debt 

a.  **  Where  there  is  nothing  in  the  particular  provision  to  show  that  the 
words  personal  property  haye  a  different  meamng,  section  468  no  doubt  ex- 
tends them  to  include  thmgs  in  action.  But  it  is  equally  plain  that  there  are 
particular  proTisions  which  preclude  those  words,  in  the  section  relatiye  to 
executions,  from  embracing  things  in  action**  {JSantom  y.  JfiiMr,  1  Code  Rep. 
K.  8.  98). 

h.  A  claim  for  seryice  rendered,  is  not  personal  property  within  the  mean- 
ing of  this  section  {^The  PeopU  y.  IMbeH,  1  Code  Kep.  N.  8.  76). 

e.  A  right  of  action  for  a  tort  is  not,  but  a  right  of  action  on  contract  t« 
recoyer  damages  the  subject  of  computation  only,  is  property  {Tm  Broeek  r 
Sloo,  2  Abb.  284). 

d.  Growing  hope  held  to  be  chattels  {Frank  y.  Harrinffhn^  86  Baib.  41l]»). 

e.  Negotiable  paper  is  personal  property  {BaUard  r.  IFaMw*,  9  Abb.  40i\ 
See  ante,  p.  422,  e. 

*/  **  The  definitions  made  in  title  xy.  are  neoesnrily  general  in  their  chaiw 
acter,  and  are  controlled  by  specific  proyisions  limitinff  or  enlaiginr  them, 
wheneyer  they  oocor  in  the  Muooe  stalate'*  {Bantam  y.  JUmmt,  1  Code  Kep.  K. 
B.  98). 
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§  46  k  [385.]    Definition  of  ^^ property.^ 
The  word  "  property,". aa  used  in  this  act«  includes  property 
real  and  personal. 

§465.  [386.]    DifinUion  of  district:' 
The  word  *^  districts"  as  used  in  this  act,  signifies  judicial 
district,  except  when  otherwise  specified* 

§  466.  [387.]    Definition  of  «  derkJ' 

The  word  "  clerk,"  as  used  in  this  act,  signifies  the  clerk  of 
the  court  where  the  action  is  pending,  and  in  the  supreme 
court,  the  clerk  of  the  county  mentioned  in  the  title  of  the 
complaint,  or  in  another  county  to  which  the  court  may  have 
changed  the  place  of  trial,  unless  otherwise  specified. 

a.  An  official  statute  certificate,  dgned  by  a  deputy  clerk  without  statine 
that  the  clerk  was  absent,  held  sufficient  (4  How.  868 ;  Lynch  y.  Limntu^n.  2 
Selden,  422). 

See  note  to  section  812. 

§467.     Utile  of  construction. 

The  rule  of  common  law,  that  statutes  in  derogation  of  that 
law  are  to  be  strictly  construed,  has  no  application  to  this  act. 

§  468.  [388.]  (Am'd  1849.)  Statutory  promsions  incon^ 
sistent  with  this  act  repealed. 

All  statutory'provisions  inconsistent  willi  this  act,  are  re 
0  pealed  ;  but  this  repeal  shall  not  reyive  a  statute  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisions  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  exist- 
ing laws,  may  be  prosecuted  in  the  manner  provided  by  this 
act.  If  a  case  shall  arise  in  which  an  action  for  the  enforce- 
ment or  protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  tliis  act,  the  practice  heretofore  in 
use  may  be  adopted  so  far  as  may  be  necessary  to  prevent  a 
failure  of  justice. 

5.  This  section  preserves  the  right  to  a  creditor's  bill  given  by  the  revised 
statutes,  in  ca^es  where  an  esecution  had  been  issued  and  returned  unsatisfied, 
prior  to  the  code  {Quick  y.  K/teler,  2  Sand.  231 ;  Dunham  v.  NiehoUon^  2  ifr. 
S86).  It  has  also  been  held  that  this  section  gives  the  right  to  proceed  by 
summons  and  complaint  for  an  admeasurement  of  dower  ^owMend  y.  Towr^ 
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tend,  id.  718}.  And  in  like  manner  for  partition  of  lands.  See  note  to  section 
448.  Also,  in  like  manner,  to  pursue  the  remedy  of  a  creditor's  suit.  This 
section  also  preserves  the  remedy  of  cnuUta  querela  (21  Barb.  433 ;  6  How. 
61). 

a.  The  legistature  foresaw  that  there  might  be  instances,  like  that  of  Orane 
y.  Sawyer^  1  Code  Rep.  N.  S.  80,  in  which  the  forms  of  proceedings  sanctioned 
by  the  code  could  not  be  applied  to  the  case ;  and  therefore,  in  such  instances, 
they  authorized  a  procedure  under  the  former  system,  so  far  as  to  prevent  a 
fiiilure  of  Justice.  Again,  *' Ihe  pro/cUee  heretofore  in  tise"  means  the  practice 
which  prevailed  before  the  code  (Church  v.  Bhodes^  6  How.  285). 

§  469.  [389.]  (Am'd  1849.)  Btdes  and  jpraeHce  moanMa- 
tetU  vnth  this  act  airogaied. 

The  present  rales  and  practice  of  the  conrts  in  civil  actions, 
inconsistent  with  this  act,  are  abrogated,  but  where  consistent 
with  this  act,  thej  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 

h.  TUs  section  saves  the  old  rulee  ondpnKtiee  6t  the  court  where  conslfr* 
tent ;  but  the  pleadiruu  are  neither  part  of  the  nUa  nor  of  Uie  practice  (Aden 
V.  BnUUie.  1  Abb.  857 ;  12  How.  156). 

e.  Under  this  provision,  the  former  practice  of  Um  court  for  the  correction 
of  errors  must  govern  in  the  court  of  appeals,  where  neither  the  rules  ot  the 
court  of  appeau  nor  the  provisions  of  the  code  are  inconsistent  therewitli 
{Baetinge  v.  MeKintey,  8  How.  175). 

d  The  code  has  not  changed  the  former  practice,  that  an  action  can  only  be 
discontinued  by  order,  and  tnis  section  preserves  this  practice  iAveriU  v.  JPtit- 
tenon,  10  How.  85);  and  so  of  attorneys  being  bail  (Milee  v.  Clarke,  2  Boew. 
709). 

e.  This  section  does  not  abrogate  the  principles  which  governed  the  prac- 
tice with  respect  to  affidavits  to  hold  to  t>ail,  and  showing  cause  of  action,  and 
vacating  orders  to  hold  to  bail  (Martin  v.  VaTiderlip,  3  How.  265) ;  nor  the  dis- 
tinctien  between  negotiable  and  non-negotiable  paper  (Eichardt  v.  Warring^ 
89  Barb.  42). 

/.  In  actions  commenced  before  the  code  took  effect,  this  section  continues 
the  practice  of  moving  on  a  case  to  set  aside  the  verdict  (Thompson  v.  Blan- 
ehard,  4  How.  260). 


§  470.  (Am'd  1851, 1852.)  Judges  to  meet  and  make  general 
rules. 

The  judges  of  the  supreme  court,  of  the  superior  court  of 
the  citj  of  New  York,  and  of  the  court  of  common  pleas  for 
the  city  and  countj  of  New  York,  shall  meet  in  general  session 
at  the  capital  in  the  citj  of  Albany,  on  the  first  Wednesday  in 
August,  1852,  and  every  two  years  thereafter ;  and  at  such 
sessions  shall  revise  their  general  rules,  and  make  such  amend- 
ments thereto,  aud  such  further  rules  not  inconsistent  with  this 
code,  as  may  be  necessary  to  carry  it  into  full  effect.  The  rules 

so  made  shall  govern  the  supreme  court,  tlit;  superior  court  of 
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the  city  of  New  York,  the  court  of  the  conkmon  pleas  for  the 
city  and  county  of  New  York,  and  the  county  courts,  so  far  as 
the  same  may  be  applicable. 

a.  The  supreme  court  in  the  aeyeral  ludldal  districts  has  no  power  to 
create  general  rules ;  that  power,  by  section  470  of  the  code,  is  expressly 

fiyen  to  a  convocation  of  tlie  Judges  {In  the  Matter  af  (Ae  Bouerjf,  19  Barb. 
91). 

b.  Rules  of  supreme  court  apply  to  marine  and  district  courts,  laws  18fid» 
ch.4d4,§8. 


§  471.  [390.]  (Am'd  1849,  1852,  1862,  1863.)  This  act 
not  to  affect  certain  proceedings  and  etatutory  provisions. 
Mandamus. 

Until  the  legislature  shall  otherwise  provide,  the  second  part 
of  this  act  shall  not  affect  proceedings  upon  mandamus  or  pro- 
hibition ;  nor  appeals  from  surrogates'  courts,  except  that  the 
costs  on  such  appeal  shall  be  regulated  and  allowed  in  the 
manner  provided  in  -section  three  hundred  and  eighteen  of 
this  act ;  nor  any  special  statutory  remedj  not  heretofore  ob- 
tained by  action ;  nor  any  existing  statutory  provisions  relating 
to  actions  not  inconsistent  with  this  act,  and  in  substance  ap- 
plicable to  the  actions  hereby  provided ;  nor  any  proceedings 
provided  for  by  chapter  five  of  the  second  part  of  the  revised 
statutes,  or  by  the  sixth  and  eighth  titles  of  chapter  live  of  the 
third  part  of  those  statutes,  or  by  chapter  eight  of  the  same 
part,  excluding  the  second  and  twelfth  titles  thereof,  or  by  the 
first  title  of  chapter  nine  of  the  same  part ;  except  that  when 
in  consequence  of  any  such  proceeding  a  civil  action  shall  be 
brought,  such  action  shall  be  conducted  in  conformity  to  this 
act ;  and  except,  also,  that  where  any  particular  provision  of 
the  titles  and  chapters  enumerated  in  this  section  shall  be 
plainly  inconsistent  with  this  act,  such  provision  shall  be  deem- 
ed repealed. 

In  actions  or  proceedings  by  mandamus,  amendments  of  any 
mistakes  in  the  process,  pleadings  or  proceedings  therein  may 
be  allowed,  and  shall  be  made  in  conformity  to  the  provisions 
of  chapter  six,  title  six  [§§  169, 177],  of  the  second  part  of  the 
code  of  procedure. 

e.  Judgment  on  mandamus  to  be  reviewed  by  appeal,  not  by  writ  of  error 
(Th6  People  v.  Ohur^h^  20  N.  Y.  529 ;  and  see  TA^  ho^aie  y,  AlbrigliL  14  Abb. 
805). 
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a.  This  section  has  not  affected  the  measure  of  a  sheriff's  llabHitj  fbr  the 
escape  of  a  person  committed  on  a  <».  «a.  as  declared  bj  2  R  8. 487,  §  66,  [68] 
CB&nwiekY,  Olfwr, 4 Bosw.  884 ;  McOreeryy,  WiUett^id.^^\  Dagueney,  Orwr^ 
16  Abb.  113). 

h.  The  following  are  the  proTlsions  of  the  reyised  statutes  referred  to  In  this 
section  as  not  affe^ed  by  the  second  part  of  the  code  .**- 

OK  y.  FL  2,  <ifih0B$9i$ed  StakUm  (3  R  a  1). 

Trr.  1.  Abt.  1.    Of  attachments  against  absconding,  concealed,  and  non- 
resident debtors. 

3.  Of  attachments  against  debtors  confined  for  crime. 

8.    Of  Toluntaxy  assignments  made  punuant  to  the  applica- 
tion of  an  insolyent  and  his  creditors. 

4.  Of  prooeedinxs  by  creditors  to  compel  assignments  by 

debtors  imprisoned  on  execution  in  civil  causes. 

5.  Of  Yoluntary  assignments  by  an  inuolyent  for  the  purpose 

of  exonerating  his  person  from  imprisonment 

6.  Of  yoluntary  assignments  by  a  debtor  imprisoned  on  exe- 

cution in  dyil  causes  fLaws  1857,  ch.  427). 

7.  General  proyisions  applicable  to  proceedings  under  tha 

several  preceding  articles. 

8.  Of  the  powers,  duties,  and  obligatioiis  of  trustees  as  as- 

signees under  this  title. 

9.  Proyisions  respecting  assignees  under  former  insolvent 

laws. 
10.    Provisions  of  the  **  act  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors,"  passed  April  26U& 
1831,  other  than  those  which  relate  to  Justices*  courts, 
(6  How.  848). 
Trr.  2i    Of  the  custody  and  disporition  of  the  estates  of  idiots,  lunatics,  per- 
sons of  unsound  mind,  and  drunkards, 

Ch,  Y.  Pt.  8,  cf  ths  B0OML  SkOuUi. 

Trr.  6.    Of  trespass  on  land. 

8.  Prooeeaings  to  discover  the  death  of  persons  npon  whose  lives  any 
particular  estate  may  depend. 

Oh,  Vm.  PI.  8,  €fihs  Bwi9$d  StcOutes. 

Trr  1.  Of  the  bringhig  and  maintaining  suits  by  poor  persons  (14  How. 
16 ;  18  How.  464). 

8.  Of  suits  by  and  against  executors  and  administrators,  *  and  against 
heirs,  devisees,  and  legatees  (10  How.  217,  632 ;  Laws  1859.  ch. 
110, 261 ;  10  Barb.  24^. 

4.  Of  proceeding  by  and  against  corporations  and  public  bodies 
having  certain  corporate  powers,  and  by  and  against  officers  rep- 
resenting them  [and  Joint  stock  companies]  (11  How.  186—29 ;  10 
icL  1—487). 

6.  Of  suits  against  Bheri£b,  surrogates,  and  other  officers,  on  their  offi- 
cial bonds. 

6.  Of  actions  for  penalties  and  forfeitures,  and  providons  for  the  col- 

lection and  remission  of  forfeited  recognizances  and  fines  im- 
posed by  courts  {8ee,poa,  836,  e;  6  Abb.  884 ;  8  How.  431). 

7.  Or  proceedings  for  the  admeasurement  of  dower. 

8.  Of  proceedings  for  the  collection  of  demands  against  ships  and 

vessels  [and  mechanic's  liens]  (Laws  1859,  ch.  79).   Laws  1862,  p. 
956. 

9.  Of  proceedings  for  the  recovery  of  rent  and  of  demised  premises. 
10.    Of  summaiy  proceedings  to  recover  the  possession  bf  limd  in  cer- 
tain cases  (1  Selden,  883 ;  Laws  of  1857,  ch.  684). 
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Trt.  11.    Of  dlstndning  cattle  and  other  chattels  doing  damage,  and  of 
training  in  other  case& 

18.  Of  proceedings  as  for  contempts,  to  enfbrce  dTfl  remedies,  and  to 
protect  the  rights  of  mutles  in  dyil  actions  (The  PoopU  t.  Gnnp- 
lon,  1  Daer,  512;  120  Bmethunl,  8  Code  Bep.  55 ;  2  Sand.  724). 

14.    Of  arbitrations. 

16.  Of  the  foredosore  of  mortgages  by  adyertisement    (Laws  of  1857, 

ch.  doev. 

18.  Of  proceeoings  Ibr  dramhig  of  swamps,  ma^phes,  and  other  low 
lands. 

17.  €(eneral  misoeUaneons  proyisions  concerning  suits  and  proceedings 

in  dvil  cases. 

18.  Prooeedhigs  to  change  the  names  of  parties  (Laws  1860,  dL  80). 

0%.  IX.  4f  PI  8,  cfOs  Badrnd  StaMei. 
Tn.  1.    Of  the  writs  of  habeas  corpus  and  wrUffrari  in  certidn  cases. 


a.  The  proyisions  of  the  reyised  statutes  **  of  proceedings  by  and  agahist 
oorporations  in  courts  of  law"  (2  R  8.  Part  Ul.,  Tit  C  Art  1),  remain  in 
force, "  though  probably  the  pleadings  and  practice,  except  where  otherwise 
spedally  proyided,  should  be  under  the  code."  (Bank  ^  Gommeree  y.  BuU 
land,  R.  R  Ch,,  10  How.  5). 

b.  What  is  the  efifect  of  this  section  on  proceedings  to  dissolye  a  moneyed 
corporation  {KaUenttroth  y.  The  AMtor  Bank,  2  Duer,  682). 

e.  This  section  (471)  declared  that  the  code  should  not  apply  to  proceedings 
on  forfeited  recognizances ;  but  by  laws  of  1855,  ch.  202,  p.  805,  it  is  enacted 
(g  1)  that  all  the  proyisions  of  the  code  are  to  apply  to  aU  recognizances  for- 
feited in  any  court  of  general  sessions  or  of  oyer  and  terminer ;  and  (§  2)  all 
laws  or  parts  of  laws  or  proyisions  of  statutes  in  anywise  conflicting  with  such 
application  of  the  proyisions  of  the  code  to  said  forfeited  recognizances,  are 
repealed. 

d.  By  this  section,  all  proceedings  upon  appeals  from  surrogates'  courts  are 
entirely  excluded  firom  the  operation  of  any  of  the  proyisions  in  the  code  • 
tiiey  must  be  goyemed  by  other  statutes  {Sherman  y.  Toung,  6  How.  818). 

e.  This  section  preseryes  the  petition  for  admeasurement  of  dower,  but  a 
party  may  either  adopt  the  petition  or  the  summons  and  complaint  {Tawneend 
▼.  iinoneend,  2  Sand.  718);  and  §§  24  and  25  of  2  R  S.  617,  are  retained  by 
this  section  {Murray  y.  Haekins,  4  How.  268 ;  and  see  note  to  §  808) ;  and  2  K. 
8.  252,  §§  74^  75,  are  retahied  by  the  code  {MeOtnean  y.  Marrme,  8  €k)de  Rep.  0). 

/  "  The  true  prindples  applicable  to  the  titles  named  in  this  section,  are : 
Where  the  title  ereatee  the  proceeding  and  contains  foil  directions  as  to  the 
form  and  mode  of  oonductmg  it,  or  where  the  title  modifies  a  common-law 
remedy,  so  as  to  make  it  essentially  new  and  statutory, — in  such  cases  the  right 
and  remedy  remain  unsepareted  and  unaltered.  But  where  the  titles  merely 
proyide  for  proceedings  preUminaa^  to  an  action,  or  establish  certain  prindples 
of  law  or  niies  of  eyidence,  to  goyern  suits  between  certain  parties,  under  cer- 
tain drcumstances,  without  materially  affecting  the  form  of  the  action  or 
manner  of  conducting  it  in  other  respects, — there  the  proceedings  are  retained 
and  applied  to  the  new  system,  and  the  action,  not  depending  upon  the  old  stiit- 
ute,  is  to  be  conducted  in  conformity  with  the  code.  In  the  latter  class  may 
be  placed,  the  statutes  in  relation  to  suits  by  poor  persons,  by  snd  against  aa- 
minstrators,  fixing  the  damages  for  trespass  in  certain  cases,  &c,  which  do 
not  seriously  affect  the  forms  of  action,  but  are  as  applicable  to  the  new  sys- 
tem as  to  the  old.  In  the  former  class  may  be  placed,  proceedings  in  parU- 
tion,  proceedings  against  corporations  in  courts  of  law,  admeasurement  of 
dower,  proceedmgsTor  the  collection  of  demands  against  ships  and  yessda. 
fordble  entries  and  detainers,  writ  of  nuisance,  aud  actions  of  waste ;  all  of 
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which  nre  entirely  creatures  of  the  statute,  by  which  the  lij^ht  and  remedy 
are  made  inseparable,  or  are  common-law  actions  so  fiir  modified  Ly  the  stat- 
ute as  to  be  inconsistent  with  any  other  general  fixrm  of  remedy  (BarcnlOy  J., 
TniMT  y.  TtQMT,  1  Code  Rep.  112). 

See  also  §g  106, 100, 449,  and  Sapreme<x>iirt  Role  89. 


§  472.  Certam  pwrU  qf  revised  and  other  statutes  not  re- 
pealed. 

Nothing  in  this  act  contained  shall  be  taken  to -repeal  sec- 
tion 23  of  article  2  of  title  6  of  chapter  6,  part  third,  of  the  re- 
vified  statutes,  or  to  repeal  an  act  to  extend  the  exemption  of 
hoosehold  furniture  and  working  tools  from  distress  for  rent 
and  sale  under  execution,  passed  April  11, 1842. 


§  473.  [891.]    (Am'd  1849.)    This  act,  when  to  take  ^eet. 

This  act  shall  take  effect  on  the  first  day  of  Julj,  1848 ; 
except  that  sections  22,  28,  24,  and  26,  shall  take  effect  imme- 
diately. 


RULES     OF     COURT." 


COURT   OF   APPEALS. 

RULE  L    The  return. 

When  the  appeal  is  from  a  jadgment,  the  retain  of  the  olerk 
of  the  oonrt  below  shall  consist  of  certified  copies  of  the  notice 
of  appeal,  and  the  judgment  roll.  When  the  appeal  is  from  sach  an  or- 


*  a.  No  seneral  rule  or  order  of  the  court  of  appeals,  or  of  the  supreme 
court,  shallbe  of  any  force  or  effect  until  it  shall  have  been  published  m  the 
newspapers  at  Albany  in  which  legal  notices  are  by  law  required  to  be  pub- 
lished, once  in  each  week  for  three  successiye  weeks  [Laws  of  1847,  cap.  470, 
p.«8»,§4]. 

b.  The  rules  of  the  court  ought  not  to  be  used  for  purposes  of  oppression, 
or  in  order  to  brine  about  a  determination  of  the  case  upon  technicalities 
at  the  expense  of  the  substantial  merits  {MieMethwute  y.  Bhodes,  1  Barb.  57). 

0.  The  constitution  (art  6,  %  2),  prescribes,  that  proylsion  shall  be  made  by 
law  for  designating  one  of  the  number  of  the  Judges  of  the  court  of  appeals, 
elected  by  the  electors  of  the  State,  as  chief  Judge.  This  is  done  by  the  Judi- 
ciary act  (Laws  of  1847,  p.  820,  %  6). 

d.  Under  the  constitution,  it  is  the  ri^ht  and  the  duty  of  a  Judge  of  the  court  of 
appeals  to  take  part  in  the  determination  of  causes  brought  up  for  review  from 
a  subordinate  court  of  which  he  was  a  member,  and  in  we  decision  of  which 
he  took  part  in  the  court  below  (Pierce  y.  Delamatery  1  Croms.  17). 

e.  By  Laws  of  1850,  p.  45,  chap.  41,  it  is  enacted :  Whenever  any  Judge  of 
the  court  of  appeals,  being  a  Justice  of  the  supreme  court,  shall  be  absent  from 
the  court,  or  there  shall  be  a  reason  to  believe  that  he  will  not  attend,  the 
ffovemor  shall  designate  some  Justice  of  the  supreme  court  from  the  class  of 
Justices  having  the  shortest  time  to  serve,  to  supply  the  place  of  such  absent 
judge ;  and  such  Justice  shall  attend  and  be  a  Judge  of  the  court  of  appeals, 
until  such  absent  Judge  or  some  one  duly  quaVifi^  to  take  hl^  place,  shall 
attend  the  court    The  last  clause  of  section  two,  title  one,  chapter  three,  of 
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der  M  is  mentioned  in  the  elerenth  section  of  the  oode  of  proeedare» 
the  retarn  shall  consist  of  certified  copies  of  the  notice  of  appeal,  the 
order  appealed  from,  and  the  papers  on  which  the  conrt  below  acted 
in  making  the  order. 

ETTLE  n.  AppdLarU  toJUe  return  ;  effect  of  his  omission. 

The  appellant  shall  oanse  the  proper  retom  to  be  made  and 
filed  with  the  clerk  of  this  conrt,  within  twenty  days  after  the  ap- 
peal shall  be  perfected.  If  he  fail  to  do  so,  the  respondent  may,  by  no* 
tice  in  writing,  reqoire  such  retarn  to  be  filed  within  ten  days  after 
service  of  the  notice  ;  and  if  the  return  be  not  filed  in  pnrsnance  of 
such  notice,  the  appellant  shall  be  deemed  to  have  waived  the  appeal; 
and  on  an  affidavit  proving  when  the  appeal  was  perfected,  and  the 
service  of  such  notice,  and  a  certificate  of  the  clerk  that  no  return 
has  been  filed,  the  respondent  may  enter  an  order  with  the  clerk  dis- 
missing the  appeal  for  want  of  prosecution,  with  costs ;  and  the  court 
below  may  thereupon  proceed  as  though  there  had  been  no  appeal. 

Bee  note  to  sections  828, 889. 

a.  An  affidavit  of  the  respondent  is  sufficient  to  prow  when  the  appeal  was 
perfected.  Unleas  the  respondent  can  show  some  delay  or  inconvenience  in 
not  making  the  return  In  pursuance  of  this  rule,  or  not  serving  the  copies  of 
tiie  case  as  required  by  nue  7,  tiie  defaults  taken  under  those  rules  should  be 
relieved  against  upon  terms,  in  all  case^  where  it  appears  that  the  appeal  is 
brou^t  in  good  faith  {W<Uerman  v.  Whitney,  7  How.  407).  Where  the  re- 
spondent has  omitted  to  avail  himself  of  the  neglect  of  the  appellant  In  pro- 
carine  the  return  of  the  clerk  within  twenty  days  after  the  appeal  was  per- 
fected, until  after  the  return  has  been  made,  and  has  after  the  filing  of  the 
return  noticed  the  cause  for  arffument,  the  objection  that  the  return  was  not 
made  in  time  is  waived.  An  objection  that  the  return  does  not  contain  a  copy 
of  the  notice  of  appeal  and  also  that  the  printed  copies  of  the  case  served  do 
not  contain  a  copy  of  the  notice  of  appeal  or  a  copy  of  the  certificate  of  the 
clerk  of  the  court  below,  that  the  papers  returned  by  him  are  correct  copies 
of  the  Judgment-roll,  Ssc,  are  omissions  which  this  court  will,  on  motion,  al- 
low the  appellant  to  supply  without  dismissing  the  appeal  (Beecher  v.  Canradt 
11  id.  181). 

b.  Where  the  appellant  is  required  under  this  rule  to  cause  tne  proper  re- 
turn to  be  filed,  he  must  see  to  it  at  his  peril,  that  the  return  is  actually  filed 
in  due  time,  or  procure  an  extension  of  the  time.  An  appeal  regularly  dis- 
missed for  want  of  a  return  will  not  be  reinstated  without  the  appellant 
establishes  a  clear  case  of  diligence  on  his  part,  and  shows  that  the  inexcu- 
sable default  of  the  clerk  or  an  unavoidable  accident  has  prevented  the  filins 
of  the  return  or  the  extension  of  the  time  to  file  it  {Spoor  v.  Foinnan,  16  N.  x. 
630). 

e.  Jurisdiction  of  court  below  after  return  made  to  the  court  of  appeals  (see 
17  How.  289). 

d.  Application  to  amend  the  return  must  be  made  to  the  court  below  eemNe, 
(see  Buyston  v.  Smffen.  1  Barb.  428). 

«.  Appeal  dismissed  for  defect  hi  return  {fhrgttton  v.  Ffrgtteon,  7  How. 
211). 

/  Argument  of  appeal  suspended  to  have  case  resettled  according  to  the 
&cts,  {IMng$Bton  v.  MUkr,  7  How.  219). 

g.  An  affidavit  to  ground  a  motion  to  dismiss  an  appeal  because  the  suit  in 
the  supreme  court  is  a  continuation  of  one  commenced  before  a  Justice,  must 
show  the  fact  in  terms,  that  the  Justice  was  ousted  of  Jurisdiction  by  giving 
the  undertaking  required  by  section  56  of  the  code  {LaUiette  v.  Van  Keuren^  7 
How.  409). 
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RTTLE  ni.  Further  retwrn  may  he  ordered. 

If  the  return  made  by  the  olerk  of  the  coart  below  shall 
be  defective,  either  party  may,  on  an  affidavit  specifying  the  defect, 
apply  to  one  of  the  jndges  of  this  court  for  an  order  that  the  clerk 
make  a  further  return  without  delay. 

See  note  to  section  828b 

BIJLE  lY.  Attorneys  (md  guardiana  helow  to  co^htmue  to 
act. 

The  attorneys  and  guardians  ad  litem  of  the  respective  parties  in 
the  court  below  shall  be  deemed  the  attorneys  and  guardians  of  the 
same  parties  respectively  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  to-  the  adverse 
party. 

a.  Attorney  on  appeal— 'An  appeal  may  be  prosecuted  by  a  new  attorney 
without  an  order  for  substitution  {PraU  v.  Allen^  19  How.  466;  McLarens. 
Oharrier,  5  Paige,  680). 

RULE  T.    Appellant  to  make  a  case  /  itafoi'm. 

In  all  calendar  causes  a  case  shall  be  made  by  the  appellant, 
which  shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the  rea- 
sons of  the  court  below  for  its  judgment,  or  an  affidavit  that  the  same 
cannot  be  procured.  If  the  case  is  voluminous,  an  index  to  the 
pleadings,  exhibits,  depositions,. and  other  principal  matters,  shall  be 
added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at  general 
term,  relating  to  the  questions  involved  in  the  appeal,  is  included  bv 
the  foregoing  provision. 

RULE  VI.  Ga^ee  and  points  to  be  printed  ;  mode  of  printing. 
All  cases  and  points,  and  all  other  papers  furnished  to  the  court 
in  calendar  causes,  shall  be  printed  on  white  writing  paper,  with  a 
margin  on  the  outer  edffe  of  the  leaf  not  less  than  one  and  a  half 
inch  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  re- 
ference, shall  be  seven  inches  long  and  three  and  a  half  inches  wide. 
The  folio,  numbering  from  the  commencement  to  the  end  of  the  case,, 
shall  be  printed  on  the  outer  margin  of  the  page.  Small  pica,  solid, 
is  die  smallest  letter  and  most  compact  mode  of  composition  which 
is  allowed.  No  charge  for  printing  the  papers  mentioned  in  this  rule 
shall  be  allowed  as  a  disbursement  in  a  cause,  unless  the  require- 
ments of  the  preceding  sentence  shall  be  shown  by  affidavit  to  have 
been  complied  with,  in  all  papers  printed  after  August  1,  1857. 

RULE  VII.  Appellant  to  serve  oopi^^  of  case ;  effect  of  his 
default. 

Within  forty  days  after  the  appet^l  •«  petfect^^t  ^^e  «ppeV\ant  sball 
serve  three  printed  copies  of  *^g  (j^  ^  A^  ftve  «A.tOTney  o£  the  adverse 
party.    If  he  fail  to  do  so,  the  resvv^®  \x  m*3,  ^^  noti<i«  \n  ^ntlugr 
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reqaire  the  service  of  sacli  copies  within  ten  days  after  the  service 
of  the  notice,  and  if  the  copies  he  not  served  in  parsnanoe  of  such 
notice,  the  appellant  shall  he  deemed  to  have  waived  the  i4>peal ;  and 
on  an  affidavit  proving  the  default,  and  the  service  of  such  notice, 
the  respondent  may  enter  an  order  with  the  clerk  dismissing  the  ap- 
peal for  want  of  prosecution,  with  costs ;  and  the  court  below  may 
thereupon  proceed  as  though  there  had  been  no  appeal. 

a.  This  rale  applied  to  appeals  pending  when  this  rule  was  adopted  (Dreuer 
V.  Brookn,  2  Code  Rep.  IdO). 

b.  Where,  after  the  respondent  had  entered  an  order  under  this  rule,  dis- 
missing the  appeal  for  want  of  prosecution,  and  the  cause  had  been  remitted 
to  the  court  below,  the  appellant  moved  to  set  aside  the  said  order  entered  by 
the  respondent,  and  per  curiam  :  ""  Although  the  respondent  has  been  regular, 
the  appellant  would  be  relieved  on  terms  if  we  had  power  to  giant  It ;  out  as 
the  cause  has  been  regularly  remitted  to  the  supreme  court,  we  no  longer  have 
Jurisdiction,  and  cannot  grant  relie£  The  only  remedy  is  a  new  appeal" 
(Dreuer  v.  Brookt^  %  Coms.  561). 

e.  Where  an  appeal  is  regularly  dismissed  by  the  court  of  appeals,  and  the 
remittitur  sent  down,  the  appellate  court  loses  possession  of  the  cause  and  all 
power  over  it ;  but  where  an  order  dismissing  an  appeal  Is  Irregularly  entered, 
or  entered  upon  a  &lse  or  garbled  affidavit,  the  appellate  court  may  grant  re- 
lief by  vacatme  the  order  of  dismissal  So  long  as  the  order  of  the  appellate 
court  stands,  me  court  below  is  bound  by  it,  and  has  no  power  to  make  an 
order  impairing  its  fbroa  The  court  below  cannot,  therefore,  upon  motion, 
vacate  a  judgment  entered  upon  the  remittitur  on  account  of  the  irregularitv 
of  the  order  of  the  appellate  court  {Newton  v.  Sarris^  1  Code  Rep.  N.  S.  191). 

d.  It  has  been  decided  by  this  [superior]  court  upon  Ml  consideration,  that 
after  a  remittitur  has  been  regularly  filed  and  an  order  entered  to  carry  into 
effect  the  Judgment  of  the  appellate  court,  Uie  order  will  not  be  vacated,  and 
the  remittitur  talcen  from  the  files,  without  some  suggestion  fh>m  the  appel- 
late court  itself  that  the  remittitur  does  not  conform  to  its  Judgment,  or  has 
been  irregularh'  issued  {Selden  v.  Vermilpea^  8  Staid.  683 ;  6  How.  41 ;  JSoyonbts 
V.  BosendcUd  Manufaeturing  Co,  1  Duer,  502). 

e.  Where  an  appeal  to  the  court  of  appeals  is  dismissed  for  want  of  prosecu- 
tion and  remitted  to  the  court  below  (the  superior  court)  to  be  there  proceeded 
with,  the  proper  course  appears  to  be  that  the  judgment  of  the  court  of  appeals 
be  directed  to  be  made  the  Judgment  of  the  court  below,  and  that  the  costs  of 
the  appeal  be  adjusted  by  the  clerk,  and  by  him  entmd  In  the  Judgment 
( Unionlndia  BMer  Go,  v.  Baboock,  1  Abb.  367 ;  4  Duer,  620). 

f.  In  the  foregoing  case  the  Judges  of  the  superior  court  settled  the  form  of 
an  order  of  judgment  to  be  entered  in  the  court  below  on  remittitur  from  the 
court  of  appeals  as  follows : —    ^ 

TUlacfcau9e. 

At  a  Special  Term,  Sec 

g.  This  cause  having  been  brought  on  upon  the  remittitur  herein  sent  down 
from  the  court  of  appeals,  and  now  filed  in  this  court,  by  which  remittitur  it 
appears  that  an  appeal  was  taken  by  the  defendant  fh>m  the  Judgment  of  Uiia 
court  to  the  court  of  appeals,  and  that  such  appeal  has  been  dismiased  by  such 
court,  with  costs,  for  wont  of  prosecution,  ana  that  the  record  and  proceed- 
ings had  been  directed  by  said  court  of  appeals  to  be  remitted  to  this  oourt, 
and  this  court  directed  to  enforce  the  said  judgment  of  the  court  of  appeals 
accordmg  to  law.  Now,  therefore,  on  motion  of  the  counsel  for  the  plaintiff, 
it  is  ordered  and  adjudged  that  the  Judgment  of  the  court  of  appeals  be  and 
the  same  is  hereby  made  the  Judgment  of  this  court,  and  that  the  plaintiff  have 
execution  against  the  defendants  for  the  costs,  when  adjusted  by  the  clerk, 
and  inserted  in  the  judgment,  as  well  as  for  the  amount  adjudged  to  be  recov- 
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ered  in  and  by  the  Judgment  of  this  coart,  in  this  case  entered  the day 

&c»,  and  that  this  order  or  Judgment  be  annexed  to  the  Judgment-record  herein . 

See  note  to  Rule  IL  wpra, 

a.  Where  the  case  served  is  imperfect,  the  remedy  is  by  motion  on  notice, 
to  have  it  corrected.  The  respondent  cannot  enter  an  order  dismissing  the 
appeal  except  where  no  case  is  served  (Botoen  y.  TaUmadge^  20  How.  516 ;  23 
N.  Y.  166), 

EULEVm.    Repealed,  see  Rule  XXIX. 

UTILE  IX.  Copies  of  cases  for  judges  and  copies  of  points 
for  the  court  and  adverse  party. 

At  the  commencement  of  l£e  argument  the  appellant  shall  furnish 
a  jprinted  copy  of  the  case  to  each  of  the  judges,  and  shall  deliver 
eight  other  copies  to  the  clerk.  Each  party  shall  at  the  same  time 
furnish  to  each  of  the  judges  a  printed  copy  of  the  points  on  which 
he  intends  to  rely,  with  a  reference  to  the  authority  which  he  intends 
to  cite  ;  and  shall  deliver  six  other  copies  to  the  clerk,  and  three 
copies  to  the  counsel  of  the  adverse  party. 

The  cases,  points,  and  oalen4ars  delivered  to  the  clerk  shall  be 
disposed  of  as  follows  :  one  copy  of  each  shall  be  kept  by  the  clerk 
with  the  records  of  the  court,  one  copy  shall  be  deposited  in  the 
State  library,  one  copy  shall  be  deposited  in  each  branch  of  the  libra- 
ry of  the  court  of  appeals,  one  copy  shall  be  deposited  in  the  library 
of  the  New  York  Law  Institute,  and  on«  copy  shall  be  delivered  to 
the  reporter. 

b.  The  heads  of  an  argument,  together  with  the  authorities  cited,  but  not 
the  ars:ument  at  length,  are  embraced  under  the  term  **  points "  (Orav  y. 
AAmex,  3  How.  231).  Will  the  court  take  notice  of  any  matter  not  raised  by 
the  points  submitted  ?  (Dolhwc^  v,  TurriU,  26  Wend.  89^  and  403). 

RULE  X.  Statement  qf facts  on  the  points.  Discussion  on 
questions  of  fact. 

Li  all  cases  each  party  shall  briefly  state  upon  his  printed  points 
the  leading  facts  whioh  he  deems  established,  with  a  reference  to 
the  folios  where  the  evidence  of  such  facts  may  be  found.  And  the 
court  will  not  hear  an  extended  discussion  upon  any  mere  question 
of  fact. 

RULE  XI.    Judgment  of  affirmance  or  reversal  hy  default. 

The  party  who  has  noticed  and  placed  the  cause  on  the  calendar 
for  argument,  may  take  judgment  of  affirmance  or  reversal,  as  the 
case  may  be,  if  the  other  party  shall  neglect  to  appear  and  argue  the 
•ause,  or  shall  neglect  to  furnish  and  deliver  oases  of  points  as  re- 
quired by  the  ninth  and  tenth  rules. 

RULE  X  I.  Only  one  counsel  0  he  hea/rd  on  each  side,  un* 
le-s  by  order. 

In  the  argument  of  calendar  ca\)  axx^  molms,  onVy  one  counsel 
will  be  heard  on  each  side,  unlesb  ^^^    /^urt  %\\aXV  otViwmBft  diteot. 
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BTJLE  XUL  Original  oases  pr*f erred  on  calendar. 
Criminal  oases  shall  have  a  preference,  and  may  be  mored,  on  be- 
half of  the  people,  out  of  their  order  on  the  calendar. 

a.  By  laws  1868.  ch.  87,  §  1,  it  is  proYided :  ^  Any  dvil  action  or  proceeding 
in  which  the  people  of  this  State  are  a  party,  and  when  the  attomey-genenu 
shall  be  the  attorney  on  record,  shall  have  a  preference  in  all  the  courts  of 
this  State,  and  may  be  moved,  on  the  part  of  the  people,  oat  of  its  order  on 
the  calendar ;  but  such  preference  shall  not  be  had  unless  the  attorney  for  the 
State  shall  give  notice,  at  the  time  of  service  of  notice  of  trial  or  argument,  of 
the  day  on  which  he  shall  move  the  trial  or  hearing  of  the  action ;  and  in  case 
the  same  shall  not  be  moved  by  the  attorney  for  Uae  State  on  such  day,  the 
defendant  shall  have  the  right  to  move  the  trial  or  argument  of  the  action, 
and  the  trial  or  argument  sludl  not  be  moved  out  of  its  order  on  an^  other  dar 
than  thd  day  specmed  in  such  notice,  unless  the  couri  shall-otherwise  direct 
(see  Barron  v.  The  Beople,  1  Barb.  180). 

b.  Actions  in  which  executors  or  administrators  are  sole  plaintiflb  or  sole 
defendants,  and  appeals  which  prevent  the  issuing  of  letters  testamentary  or 
of  general  adn^nistration  have  a  preference  over  all  actions  except  crinunal 
cases,  and  may  be  moved  out  of  their  order  on  the  calendar  (Laws  1860,  ch. 
167). 

c.  Appeals  in  actions  on  evidences  of  debt  against  a  corporation  have  a  pre- 
ference (Brainerd  v.  N.  K  db  Barlem  RRjOo.  28  How.  4dl ;  see  R  &  tit  4, 
ch.  8,  §  0,  pt.  8). 

KULE  XIY.    Stibmittmg  case  an  printed  arguments. 

Causes  which  have  not  been  ezchanffed  may  be  submitted  at  any 
time  in  term  on  printed  arguments.  Exchanged  causes  cannot  be 
submitted  nntil  reached  upon  the  calendar. 

RULE  XV.    Motiofis. 

Motions  will  be  heard  on  the  morning  of  the  first  day,  and  on  the 
morning  of  each  following  Tuesday  and  Friday  during  the  term,  be- 
fore taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to 
oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed, 
the  opposing  party  will  be  entitled,  on  applying  to  the  court  at  the 
close  of  the  motions  for  that  day,  to  a  rule  denying  the  motion,  with 
costs. 

d.  A  motion  to  interfere  with  the  calendar  will  not  be  granted  of  course 
{Crane  v.  Batdey,  4  How.  79). 

RULE  XVI.     RemiUitur.  * 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court, 

and  the  retnrn  made  by  the  clerk  below  ;  and  shall  be  sealed  with 

the  seal,  and  signed  by  the  clerk,  of  this  court. 

RULE  XVII.  On  affirmance  or  reversal  by  defattU^  remiUi* 
twr  to  he  stayed. 

When  a  decree  or  order  shall  be  affirmed  or  rerersed  by  the  de- 
fault of  either  party,  the  remittitur  shall  not  be  sent  to  the  court 
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below,  unless  this  court  shall  otherwise  direct,  until  ten  days  after 
notice  of  the  affirmance  or  reversal  shall  have  been  served  on  the 
attorney  of  the  party  in  default.  Service  of  the  notice  shall  be 
proved  to  the  clerk  by  affidavit,  or  by  the  written  admission  of  the 
attorney  on  whom  it  was  served. 

a.  Usual  terms  of  opening  de&ult  {Oonant  v.  Vedder^  4  How.  141). 

b.  The  17th  rule  of  the  court  of  appeals  was  intended  to  protect  the  party 
agtdnst  surprise,  and  to  give  him  ample  time  to  make  his  application  for  re- 
lief or  to  obtain  an  order  staying  proceedings,  to  enable  him  to  do  so ;  and  if 
a  party  rejects  the  opportunity  to  avail  himself  of  the  benefit  of  the  time  thus 
given,  and  permits  the  remittitur  to  be  sent  to  the  court  below,  the  appellate 
coart  has  lost  all  power  over  the  cause  {Lat»on  v.  WaUace^  9  How.  884).  Thus 
where  a  default  was  taken  8th  April,  notice  thereof  served  10th  April,  and 
the  remittitur  filed  13th  May,  heUl  that  a  motion  made  afterwards  to  open  the 
de&ult  was  too  late,    {lb,) 

RULE  XVIII.  Enlarging  time,    Bevohmg  orders. 

The  time  prescribed  by  these  rules  for  doing  any  act,  may  be  en- 
larged by  the  court  or  by  either  of  the  judges  thereof ;  and  either  of 
the  judges  may  make  orders  to  stay  proceedings,  which,  when  served 
with  papers  and  notice  of  motion,  shall  stay  the  proceedinffs  accord- 
ing to  the  terms  of  the  order.  Any  order  may  be  revoked  or  modi- 
fied by  the  judge  who  made  it,  or,  in  case  of  his  absence  or  inability 
to  act,  by  either  of  the  other  judges. 

RULE  XIX.  jRides^  when  to  take  efeoL 

These  rules  shall  take  effect  on  the  first  day  of  July  next ;  from 
which  time  all  former  rules  are  abrogated,  except  so  far  as  it  may 
be  necessary  to  follow  them  upon  appeals  and  writs  of  error  which 
shall  be  then  pending. 

RULE  XX.  CaU  of  calendar. 

Fifteen  causes  only  will  be  called  on  any  day,  but  after  sach  call 
causes  ready  on  both  sides  will  be  heard  in  their  order.  Any  cause 
which  is  regularly  called  and  passed  without  postponement  by  the 
court  for  good  cause  shown,  at  the  time  of  the  call,  will  be  placed  on 
all  subsequent  calendars  as  if  the  return  had  been  filed  on  the  day 
when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another  of 
course,  on  filine  with  the  clerk  in  oourt  a  note  of  the  proposed  ex- 
ohange  with  thanumber  of  the  causes,  signed  by  the  respective  at- 
torneys or  counsel.  Upon  all  subsequent  calendars,  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the  return 
in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be  struck 
there&om  before  it  is  reached,  of  course  and  without  prejudice,  by 
the  clerk  in  court,  on  consent  of  the  parties  who  placed  the  same  up- 
on the  calendar,  at  any  time  during  the  first  week  of  the  term. 
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RULE  XXL  Dutt/  of  clerk  as  to  exchanged  causes  and  col-' 
endar. 

The  clork  must  keep  a  memorandum  of  snoh  ezchaDged  and  passed 
causes,  and  place  them  upon  all  subsequent  calendars,  in  accordance 
with  the  foregoing  provisions. 

Rules  YL,  X.,  XX.,  and  XII.,  with  a  notice  that  *'  14  copies  of 
cases  and  points  are  required,"  must  be  printed  on  the  first  leaf  of 
the  calendar. 

HIJLE  XXII.  Each  counsel  limited  to  two  hours. 

In  the  argument  of  a  cause,  not  more  than  two  hours  shall  be  oc- 
cupied by  each  counsel,  except  by  the  express  permission  of  the 
court. 

EULEXXin.  [Adopted  June,  ISQO.]    Preferred  causes. 
According  to  existing  laws,  causes  which  are  preferred  take  their 
preference  in  the  following  order  : 

1.  Criminal  actions. 

2.  Gases  of  probate,  in  which  the  appeal  prevents  the  issuing  of 
letters  testamentarv  or  of  general  administration. 

8.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  executors 
or  administrators. 

4.  All  other  preferred  cases. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  ar- 
gument to  the  opposite  party,  and  to  the  clerk,  and  he  must  also  state 
the  ground  of  such  preference,  so  as  to  show  to  which  of  the  above 
plasses  the  case  belongs.  In  making  up  the  calendar,  the  clerk  will 
place  the  preferred  causes  at  the  head  in  the  order  above  prescribed. 
A  preferred  cause  being  once  passed  without  reservation,  will  take 
its  place  in  subsequent  calendars  without  preference. 

EULE  XXIV.  [Adopted  25  January,  1862.]  Calendar  to 
continue  one  year.     Causes  to  be  noticed  for  January  term. 

The  printed  calendar  for  the  present  January  term,  and  for  each 
succeeding  January  term,  shall  stand  as  the  calendar  for  the  entire 
year.  Causes  noticed  and  placed  upon  the  calendar  for  the  January 
term  of  any  year,  shall  be  considered  as  noticed  for  all  the  subse- 
quent terms.  Additional  causes  may  be  noticed  for  the  March  term, 
1862,  which  shall  be  printed  with  their  appropriate  numbers,  and 
annexed  to  the  calendar.  After  the  January  term  in  each  year  here- 
after, no  causes,  except  such  as  are  by  law  entitled^  a  preference, 
will  be  permitted  to  be  placed  upon  the  calendar  without  the  direc- 
tion of  the  court. 

EULE  XXV.  [Adopted  25  January^  1862.]  No  defaults 
allowed. 

Judgment  by  default  will  not  be  allowed,  nor  will  causes  be  re- 
served, or  set  down  for  hearing  upon  a  particular  day,  except  in  ex- 
traordinary cases.     When  a  oau;>o  is  called  in  its  order  upon  the  cal- 
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endar,  it  must  be  either  argaed,  submitted,  or  passed.  If  eitber 
party  appear  alone,  he  may,  at  his  option,  be  heard  orally,  or  submit 
the  case  npon  his  printed  brief.  If  the  appellant  only  appears,  he 
sh&ll  furnish  the  court  with  the  usual  number  of  printed  copies  of  the 
case,  and  of  his  points ;  if  the  respondent,  he  shall  hand  to  the  court 
the  copies  of  the  case  served  upon  him,  and  fourteen  printed  copies 
of  his  points.  The  party  thus  appearing  and  arguing  or  submitting 
his  case,  shall  hand  to  the  clerk  a  printed  copy  of  his  brief,  to  be  de- 
livered, whenever  called  for,  to  the  opposite  party,  who  may  at  any 
time  within  twenty  days  after  the  hearing,  furnish  each  member  of 
the  court,  and  serve  upon  the  opposite  party,  a  printed  answer  to 
such  brief,  which  may  be  replied  to  in  like  manner  at  any  time  with* 
in  fifteen  days  after  such  service. 

EULE  XXVL  [Adopted  25  January^  1862.]  OaU  of  calenr 
dar. 

The  call  of  the  calendar  at  the  second,  and  each  subsequent  term 
in  the  year,  will  commence  at  the  point  where  it  terminated  at  the 
previous  term,  except  that  causes  placed  upon  the  calendar  at  the 
next  March  term,  if  entitled  by  their  date  or  otherwise  to  priority 
over  the  causes  remaining  upon  the  calendar,  will  be  first  called. 
Causes  which  are  passed,  and  which,  of  consequence,  go  to  the  foot  of 
the  calendar,  will  resume  their  original  places,  upon  the  calendar  for 
the  ensuing  year. 

EUtE  XX  VII.  Adopted  September,  1862.  Proof  of  ser- 
vice of  notice  of  argument  to  hejUedwith  the  clerk. 

In  all  cases  where  the  notice  of  argument  is  filed  with  the  clerk  of 
this  court,  there  shall  be  filed  with  the  same  due  proof  or  admission 
of  the  service  of  notice  of  argument  upon  the  adverse  partv.  And 
the  clerk  is  directed  not  to  enter  on  the  calendar  any  cause  in  which 
proof  of  the  service  of  said  notice  is  not  filed  with  him. 

EULE  XXVIII.  Adopted  December  31, 1862.  Oases  or- 
dered to  he  re-araried. 

All  causes  in  which  a  re-argament  is  ordered,  may,  at  the  election 
of  either  party,  be  placed  on  the  calendar  at  the  next  term  after  such 
re-argumcnt  is  ordered,  or  the  following  term— the  same  to  take  its 
original  place  on  the  calendar. 

EULE  XXIX.  Adopted  January  22, 18G4.  Notice  ofar- 
gument 

Either  party  may  bring  on  the  argument  on  a  notice  to  be  served 
on  the  opposite  party,  a  copy  of  which  notice,  specifying  the  judicial 
district  in  which  the  cause  originated,  shall  be  filed  with  the  clerk  of 
this  court  on  or  before  the  fifteenth  day  of  December  in  each  year, 
which  notice,  except  in  criminal  cases,  shall  be  for  the  first  day  of  the 
term,  and  the  eighth  rule  is  hereby  repealed. 
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Praotioe 

Ai  the  Tnmuofihe  Court,  not  included  in  th6  BvXm  (7  How.  240). 

All  the  terms  are  held  at  the  capitol,  in  the  city  of  Albany.  Fmir  ai^g-ameiit 
terms  in  a  year. 

The  court  opens  at  ten  o^clock,  A.  M.,  on  the  fint  Taesday  of  January, 
-fourth  Tuesday  of  Mardi^  third  Tuesday  of  June,  and  the  last  Tuesday  of  S^ 
tember. 

A  term  for  consultation  and  decisions,  to  finish  up  the  year's  bu^ess,  ia 
held  in  the  latter  part  of  December  in  each  year. 

The  chief  judge  has  control  of  the  calendar.  All  propositions  in  reference  to 
the  arrangement  or  disposition  of  causes  should  be  aadrrased  to  Mm.  (The 
other  members  of  the  court  are  usually  consulted). 

Causes  struck  off  under  the  rule  are  nai  induded  in  the  fan  called  each  day 
under  the  rule. 

The  clerk  publishes  in  the  newspapers  at  Albany,  all  the  proceedings  of  the 
court  each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  ai^g^- 
ments  and  points,  on  any  day  during  the  term. 

When  causes  are  decided  at  the  close  of  each  term,  the  opinions  are  deliv- 
ered to  the  reporter — ^not  to  the  clerk.  In  cases  of  motiona,  the  opinions  are 
usually  left  with  the  clerk  among  the  motion  papers. 

Tusedaye  and  Fridays  of  each  week  are  motion  day& 

The  court  usually  adjourns  for  the  term  on  Friday  of  the  fourth  week. 

Causes  argued  or  submitted  are  usually  decided  at  the  eUm  of  the  next  iueeeed- 
ing  term. 

Calendar  Praotioe. 

SdabUahed  January,  1854 ;  as  amended  March,  1859. 

a.  Ko  reservation  will  be  made  of  any  of  the  first  thirty  causes  unless  on 
account  of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial,  or  ar^- 
ment  of  another  cause,  commenced  before  the  term  of  this  court ;  or  other  in- 
evitable necessity,  to  be  shown  by  affidavit  Other  causes  may  be  reserved, 
upon  reasonable  cause  being  shown ;  but  if  such  reservation  is  not  made 
before  the  dav  on  which  the  cause  is  liable  to  be  called,  stronger  grounds,  will 
be  required  than  when  the  application  is  made  at  an  earlier  period. 

b.  Causes  reserved,  may  be  reserved  either  ^nerally  for  the  fourth  week  of 
term,  or  for  an  earlier  day  certain,  at  the  election  of  counsel. 

c.  Those  causes  reserved  for  a  day  certain,  will  not  be  taken  up  until  the 
ten  causes  in  order  for  that  day  have  been  called. 

d.  In  the  fourth  week,  reserved  causes  will  be  first  in  order,  and  will  be  call- 
ed before  the  calendar  is  taken  up. 

e.  Reserved  causes,  when  in  order  to  be  called,  have  priority  among  each 
other  according  to  their  calendar  number. 

/.  Default  may  be  taken  in  them,  and  they  will,  if  passed,  go  down  upon 
fiiture  calendars  as  if  passed  in  the  regular  call 

g.  The  call  in  the  fourth  week  will  mclude  all  reserved  causes  which  have 
not  been  previously  called ;  but  no  reserved  cause,  whetlier  reserved  generally 
or  for  a  particular  day,  will  be  called  before  its  number  is  reached  on  the  reg- 
ular call  of  the  calendar. 
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SUPREME  COURT  RULES. 


ADOPTED  AUGUST  4,  185a 


Obdebbd  that  the/cUovnna  Hides*  shall  oommence  and  take 
effect  on  the  first  day  of  Oct(H>er  next : 

AITLE  !•     Examination  of  ca/ndidatesfor  admission. 

Applicant?  for  admission  to  practice  as  attorneys  and  oounsellors 
of  this  court,  who  are  entitled  to  examination,  shall  be  examined  in 
open  court ;  the  examination  shall  be  had  at  general  term,  and  shall 
commence  on  the  first  Wednesday  of  the  second  and  fourth  general" 
terms,  which  shall  be  held  in  the  several  judicial  districts  in  each' 
year,  and  at  no  other  time  or  place,  and  no  private  examination  shall 
be  permitted. 

(L  Clerks  of  court  a^d  their  deputies  prohibited  from  practicing  as  attorneys 
(Laws  of  1857,  vol.  2,  p.  199). 

KXJLE  2.  Proof  of  citizenshipy  <6c.j  Apj>lioants  from  other 
States,     To  sign  roll,  cfec,  on  admission. 

To  entitle  an  applicant  to  an  examination,  he  must  prove  to  the 
court  :~^ 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty-^ 
one  years  of  age,  and  a  resident  of  the  district  in  which  he  applies, 
which  proof  may  be  made  by  his  own  affidavit  of  the  fact. 

2.  The  evidence  of  good  moral  character  shall  be  the  certificate  of 
a  reputable  counsellor  of  this  court,  or  of  some  other  reputable  per- 
son xnown  to  the  court ;  but  such  certificate  shall  not  be  deemed  con- 


*  b.  These  rales  may  be  considered  as  giving  constraction  to  the  code  (Hand, 
J.,  Myer$  v.  Feeler,  4  How.  240). 

See  note  to  Rules  of  Court  of  Appeals,  on  page  839,  anUt  and  code,  §  470. 

e.  The  court  always  deviates  from  its  general  rales  whenever  necessary 
{Clark  V.  Brooks,  26  How.  285 ;  see  BattershaU  V.  Dam,  28  How.  884). 

d.  These  rales  apply  to  Marine  and  District  Courts  (Laws  1862,  p.  971,  §  8). 

e.  Courts  of  Record,  except  in  the  ei^y  ^f  ^ew  York  may  at  general  Uscm. 
make  orders  for  printing  cttlendars  (L^^i  1  H63>  ^*  ^* 
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cbiflire  eyidence,  and  the  eoart  miift  be  satisfied  on  the  point,  after  a 
full  examination  and  inqairj. 

3.  Such  applicant  mast  sustain  a  satis^Mtorj  examination  npon 
the  law  of  real  and  personal  property,  contracts,  partnerahip,  nego- 
tiable paper,  principal  and  agent,  principal  and  surety,  insarance,  ex- 
exutors  and  administrators,  bailments,  corporations,  personal  rights, 
domestic  relations,  wills,  equity,  jurispruaence,  pleadings,  practice, 
and  evidenee« 

4.  Applicants  for  admission  from  other  States  shall  conform  to  the 
foregoing  rules,  unless  they  produce  a  certificate  from  a  judge  of  the 
highest  court  of  original  jurisdiction  in  the  State  from  which  they 
come,  to  the  effect  Siat  for  three  years,  immediately  preceding,  they 
have  practiced  as  attorneys  or  counsellors  in  such  court,  and  that  they 
are  in  good  standing  as  such  attorneys  or  counsellors. 

5.  Applicants  admitted  shall  sign  a  roll,  and  subscribe  and  take 
the  constitutional  oath  of  office. 

a.  As  to  tiw  qualifloation  for  admiasion  as  an  attomegr  see  A  PntU  (18 
How.  1). 

b.  Graduates  of  the  Law  department  of  the  XTniverslty  of  the  city  of  New 
York,  may  be  admitted  to  practice  as  ftttomeys,  te..  without  examination 
(UwB  1860,  ch.  187;  120  Cooper,^ RowA ;17 'M'N,Y.67 ;  RetheOraduaiBs,n 
Abb.  801 ;  xeversing  81  Barb.  868 ;  10  Abb.  848 ;  19  How.  97 ;  186). 

e.  Non-resident  attorneya. — ^An  attorney  of  the  sapreme  court  admitted 
and  licensed  on  23d  Mardi,  1862,  and  whose  only  office  for  tnmsactfaiff  law 
buatnees  is  within  this  State,  may  practice  in  the  courts  of  this  State,  and  ser- 
vice of  papers  may  be  made  on  him  according  to  the  practice  of  the  court, 
and  upon  him  at  his  residence  out  of  the  State  by  mail  (Laws  1862,  cti.  43). 
Attorneys  who  are  non-residents  of  the  State  (except  those  within  the  statute 
of  1862)  cannot  practice  in  the  courts  of  this  State  (Biehardtmh  v.  BroMyn 
CUyRR,,  22  How.  868). 

d.  Rights  and  duties  of  attorneys, — None  but  an  attorney  or  counsellor  of 
the  supreme  court  permitted  to  act  before  a  Justice  of  the  peace,  or  police  jus- 
tice in  the  county  of  Kings  (Laws  1862,  ch.  58). 

e.  The  attorney  in  a  cause  may,  without  authority  of  his  client,  waive  a  de- 
fault and  consent  to  open  a  Judgment  taken  for  want  of  an  answer  (C7tMffiia9> 
▼.  Merkd,  8  Bosw.  402). 

/.  On  the  death  of  a  party,  the  authority  of  the  attorney  ceases  (Pulnaiii  y. 
Van  Buren,  7  How.  81). 

g.  On  the  death,  removal,  or  suspension  of  an  attorney,  or  his  ceasti^  to  act, 
the  client  of  such  attorney  must  be  notified  to  appoint  another  attorney  before 
the  opposite  _party  can  proceed  in  the  action  (2  it  3.  287,  §  67;  see  JeioeB  v. 
Sclumten,  1  N.  Y.  241). 

A.  How  far  one  is  bound  by  the  unauthorized  appearance  of  an  attorney 
{AUen  V.  Stone,  10  Barb.  547 ;  Bogardtu  v.  LMngtton,  7  Abb.  429).  Remedy 
where  an  attorney  acts  without  authority  {Armstrong  v.  MeOmber,  18  Barb. 
887). 

i.  An  attorney  may  be  required  on  motion  to  pay  over  moneys  received  of 
or  for  a  client,  although  the  same  may  not  have  been  received  in  any  legal  pro> 
ceeding  {OrarU^t  caaey  8  Abb.  857 ;  and  as  to  proceedings  against  an  attorney 
see  (hUra  v.  FinJaifmm,  4  How.  242). 

J.  Attachment  against  an  attorney  for  not  paying  over  monOT,  will  not 
issue  if  the  daim  is  barred  by  statute  .(7*A«  People  v,  Brothenon,  86  Barb.  662). 

k.  An  attorney's  cause  of  action  for  his  charges  in  prosecuting  an  action, 
accrues  immediately  Judgment  is  entered.  But  interest  does  not  commence 
until  the  amount  is  liquidated  (Adcnm  r.  Fjrt  Plain  B'k,  28  How.  45). 

L  The  rtile  of  law  adverse  to  purcliases  by  an  attorney  from  his  client 
is  unchanged  by  the  code  (Anon.  16  Abb.  423 :  and  Brotherwn  v.  CbiuofeM,  20 
How.  218). 
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EXJLE  3.  Where  papers  to  he  filed.  Papers  on  special 
mMion  to  he  filed. 

Papers  should  be  filed  in  the  county  specified  in  the  complaint  as 
the  place  of  trial,  or  in  the  county  to  which  th«  place  of  trial  has 
|>een  changed.  And  in  case  the  place  of  trial  is  changed,  for  the 
reason  that  the  proper  connty  is  not  specified,  papers  on  file  at  the 
time  of  the  order  making  such  change,  shall  be  transferred  to  the 
connty  specified  in  such  order  ;  and  all  other  papers  in  the  canse  shall 
be  filed  in  the  connty  so  specified. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion,  are 
required  by  law  to  be  filed,  and  the  order  to  be  entered  in  a  county 
other  than  that  in  which  the  motion  is  made,  the  clerk  shall  deliver  to 
the  party  prevailing  in  the  motion,  unless  ^e  court  shall  otherwise 
direct,  a  certified  copy  of  the  rough  minutes,  showing  what  papers 
were  used  or  read,  together  with  the  affidavits  and  papers  used  or 
read  upon  such  motion,  with  a  note  of  the  decision  thereon,  or  the 
order  directed  to  be  entered,  properly  certified.  And  it  shall  be  the 
duty  of  the  party  to  whom  such  papers  are  delivered,  to  cause  the 
same  to  be  filed,  and  the  proper  order  entered  in  the  proper  county 
within  ten  days  thereafter,  or  in  default  thereof  he  shall  lose  the  ben- 
efit of  the  said  order. 

a.  Where  the  county  named  in  the  complaint  was  Ulster,  and  the  defendants 
entered  judgment  of  non-suit  and  filed  the  roll  in  Ulster  connty,  and  on  ap- 
peal to  the  general  term  at  Albany  judfi:ment  was  affirmed,  and  the  defendants 
entered  judgment  and  filed  another  roll  in  Albany  county, — held  that  it  was  a 
violation  of  this  rule,  and  should  have  been  entered  in  Ulster  county  (Andrews 
V.  DuratU,  6  How.  191). 

b.  An  order  becomes  ineffectual  unless  entered  within  ten  days  {Saffe  v. 
Mosher^  17  How.  867). 

RULE    4.       UfidertaJcings  and  qfidamts  to  he  filed. 

It  shall  be  the  duty  of  the  plaintiff's  attorney  forthwith  to  file  with 
the  clerk  of  the  proper  county,  all  undertakings  given  upon  procuring 
an  order  of  arrest,  an  injunction  order  or  an  attachment ;  with  the  ap- 
proval of  the  justice  or  judge  taking  the  same  endorsed  thereon  ;  and 
in  case  such  undertakings  shall  not  be  filed  within  five  days  after  the 
order  for  arrest  or  injunction,  or  the  attachment,  has  been  granted,  the 
defendant  shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings for  irregularity,  with  costs,  as  if  no  undertaking  had  been 
given.  It  shall  also  be  the  duty  of  the  attorney  to  file  within  the 
same  time,  and  under  the  like  penalty,  the  affidavits  upon  which  an 
injunction  or  attachment  has  been  granted,  and  also  the  affidavit  upon 
which  an  order  for  the  service  of  a  summons  by  publication,  or  an  or- 
der for  a  substituted  service  of  a  summons  has  been  granted,  together 
with  the  order  for  such  service. 

e.  Filing  an  undertaking  on  an  order  of  arrest  without  having  it  approved,  en* 
titles  the  defendant  to  move  to  vacate  the  order  (NcimU  y.  Doran^  21  How.  427). 

d.  Where  a  party  omits,  by  inadvert^txce  to  file  an  undeiUkvag  aa  required 
by  this  rule,  the  court  may  relieve  him  «  ot  vrttiioul  lerma  {J^ffingwU  ^ 
Chave,  19  How.  55 ;  10  Abb.  472).       ^  ^^^ 

See  ante,  p.  407,  d 
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a.  It  b  tha  practice  of  the  New  York  Common  Reas  to  require  bonds  ex- 
acted as  the  condition  of  granting  a  &yor  to  be  filed  with  Uie  derk  of  the 
court  (Bice  y.  WhiOock,  16  Abb.  410). 

RULE  6.    Bailj  where  to  justify. 

Wbeneyer  bail  are  required  to  justify,  they  shall  justify  withia 
the  county  where  the  defendant  shall  haye  been  arrested,  or  where 
the  bail  reside. 

RULE  6.  Sureties  to  justify^  and  value  of  secwrity  to  he 
proved.     Uiidertakings  to  be  acknowledged, 

Wheneyer  a  jiutice,  or  other  officer  approyes  of  the  security  to  be 
giyen  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be  lus  duty 
to  require  personal  sureties  to  justify,  or,  if  the  security  offered  is  by 
way  of  mortgage  on  real  estate,  to  require  proof  of  the  yalue  of  such 
estate.  And  all  bonds  and  undertakings,  and  other  securities  in 
writing,  shall  be  duly  proyed,  or  acknowledged  in  like  manner  as 
deeds  of  real  estate,  before  the  same  shall  be  receiyed  or  filed. 

&  Kon-oompliance  or  defectiye  compliance  with  this  rule  may  be  remedied 
by  amendment  (5  How.  888;  1  Code  Rep.  N.  8.  49 ;  and  see  6  Paige,  683 ;  7  «1 
607;  8  t<l  197;  1  Barb.  244;  6  Barb.  173). 

c  The  affldayit  of  Justification  should  be  annexed  to  the  undertaking,  and 
filed  therewith  (8  Paige,  88). 

RULE    7.      Sheriff  tojUe  affidavits  on  arrest. 
The  sheriff  shall  file  with  the  clerk  the  affidayits  on  which  an  arrest 
is  made,  within  ten  days  after  the  arrest. 

RULE  8,  Shenff  compelled  to  return  process. 
At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliyer,  or  file  any  process,  nndertaking, 
order,  or  other  paper,  by  the  proyisions  of  the  code  of  procedure, 
any  party  entitled  to  haye  such  act  done,  may  serye  on  the  officer  a 
notice  to  return,  deliyer,  or  file  such  process,  undertaking,  order,  or 
other  paper  as  the  case  may  be,  within  ten  days,  or  show  cause,  at  a 
special  term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

d  After  an  order  made  staying  proceedings  upon  an  execution,  in  the  hands 
of  the  sheriff,  the  plaintiff's  attorney  senred  upon  the  sheriff  notices  requiring 
him  to  return  the  execution  in  ten  days,  or  show  cause  why  an  attachment 
should  not  issue  against  him  for  contempt ;  held,  on  subsequent  application  for 
an  attachment,  that  the  stay  of  proceedings,  if  it  continued  In  force  up  to  the 
expiration  of  the  ten  days,  exonerated  the  sheriff  from  the  duty  to  return  the 
execution,  and  that  the  plaintiff's  attorney  was  bound,  if  the  stay  had  been 
yacated  and  he  desired  to  brine  the  sheriff  into  contempt,  to  furnish  him 
with  proof  that  the  stay  was  no  longer  in  force  {The  People  v.  Camlejf,  3  Abb. 
215). 

«.  A  sheriff  is  bound  to  return  an  execution  according  to  the  requisition  of 
the  statute,  at  his  peril  ( WUeon  y.  Wright,  9  How.  459). 

See  section  419,  and  note. 
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BXJLE  9.  Clerks  to  keep  books.  Judgmeriti  to  lefiledy  Ao.y 
only  during  office  Jiours, 

Tho  several  clerks  of  this  court  shall  keep  in  their  respective 
offices,  in  addition  to  the  "  jadgment  book,"  required  to  be  kept  by 
\  279  of  the  Code  of  Procedure,  a  book  properly  indexed,  in  which 
shall  be  entered  the  titles  of  all  civil  actions  and  special  proceedings, 
with  proper  entries  under  each,  denoting  the  -papers  filed  and  the 
orders  made,  and  the  steps  taken  therein,  with  the  dates  of  the  sev- 
eral proceedings ;  an  index  of  aU  undertakings  filed  in  the  office, 
stating  in  appropriate  columns  the  title  of  the  cause  or  proceeding  in 
which  it  is  ^ven,  with  a  general  statement  of  its  condition,  or  a  refer- 
ence to  the  statute  under  which  it  is  ziven ;  the  date  when  and  before 
whom  acknowledged  or  proved,  by  whom  approved,  and  when  filed, 
with  a  statement  of  any  disposition  or  order  made  of  or  concerning  it ; 
and  such  other  books,  properly  indexed,  as  may  be  necessary  to  en- 
ter the  minutes  of  the  court,  docket  judgments,  enter  orders  and  all 
other  necessary  matters  and  proceedings ;  and  such  other  books  as 
the  courts  of  the  respective  districts,  at  a  general  term,  may  direct. 

Judgments  shall  only  be  filed  and  entered,  or  docketed,  in  the  offices 
of  the  clerks  of  the  courts  of  this  State,  within  the  hours  during  which, 
by  law,  they  are  required  to  keep  open  their  respective  offices  for  the 
transaction  of  business. 

• 

a.  The  clerk  of  Kings  county  is  to  record  in  suitable  books  all  notices  of 
suits  pending.  Fee  six  cents  per  folio.  He  is  also  to  print  150  copies  of  the 
calendar  of  each  term  of  circuit  and  general  and  special  terms  (Laws  1859,  ch. 
212).    As  to  other  counties  see  Laws  1864,  ch.  53. 

RULE  10.  Attorneys  to  endorse  name  and  residence  on  par 
pers  served. 

On  process  or  papers  to  be  served,  the  attorney,  besides  subscrib 
ing  or  endorsing  his  name,  shall  add  thereto  his  place  of  business  ; 
and  if  h%  shall  neglect  to  do  so,  papers  may  be  served  on  him  at  his 
place  of  residence,  through  the  mail,  by  directing  them  according  to 
the  best  information  which  can  conveniently  be  obtained  concerning 
his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  per- 
son, whether  he  be  an  attorney  or  not. 

See  section  410,  and  note. 

h.  A  noUce  of  Judgment  served  by  the  attorney  without  beinff  signed  by  him 
or  his  place  of  business  mentioned,  is  a  nullity  (Torka  v.  Paw,  17  How.  192 ; 
DemeU  v.  Leonard,  19  How.  182). 

0.  An  attorney  or  party  having  fixed  his  place  of  residence  as  prescribed  by 
this  rule  service  by  mail  can  onlv  be  made  by  him,  at  the  place  thus  indicated 
and  the  opposite  partv  can  only  make  service  upon  him  by  miul,  by  addrea- 
nng  him  at  that  place  (Hurd  v.  Ijavis,  13  How.  57). 

BULE  11.     What  to  he  deemed  an  appearam>ce. 

Service  of  notice  of  an  appearance  or  retainer  generally,  by  an  at- 
torney for  the  defendant,  shall  in  all  casos  be  deemed  an  appearance. 
And  the  plaintiff,  on  filing  such  notice »  ^^  ^^?  ^^^^  tboreaiter,  with 
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proof  of  serrice  thereof,  may  baye  the  appearance  of  the  defendant 
entered  as  of  the  time  when  euoh  notice  was  served. 

a  A  notice  of  retainer  is  not  equivalent  to  an  aj^p6afr'ine6  entered,  within  the 
meaning  of  the  act  of  Congress  regulating  the  removal  of  causes  from  a  State 
court  to  the  United  States  court  (Field  v.  Biair,  1  Code  Rep.  N.  8.  393, 861). 
Kor  is  the  execution  of  an  undertaking  in  order  to  procure  his  disdiaige 
from  arrest  in  the  State  court  an  appeofranee  entered  within  the  statute  {Jh^ 
rand  v.  EoOine^  8  Duer,  686).  But  where  the  defendant  appeared  in  open  court 
upon  the  argument  of  a  motion  for  an  ii^junction,  and  read  affidavits  to  op- 
pose it,  held  Uiat  it  was  an  appearance  entered  (Ooct/ey  v.  Lawrence^  13  How.  176 ; 
0  Duer,  605). 

b,  A  notice  of  hail  imports  a  notice  of  retainer  (8  Caines*  R  188).  So  does 
a  notice  of  motion  (1  Wend.  18;  and  see  3  Hill,  863 ;  i%;y^ardu«  y.  Jjmng$tonyl 
Abb.  439). 

e.  Service  of  an  order  extending  the  time  to  answer,  with  a  copy  of  the  affi- 
davit on  which  the  order  was  made,  is  equivalent  to  a  notice  oi^  appearance 
(Quin  V.  TOton,  3  Duer,  648). 

d,  '*  It  is  said  in  WkUe  v.  FeathereUmhaugh  (7  How.  858),  that  under  the  for- 
mer practice  it  was  well  settled,  that  when  notice  of  retuner  was  not  served 
until  after  defonlt  it  might  be  disregarded ;  and  I^nd  v.  Wed  (13  Wend.  335)^ 
is  quoted  to  that  effect.  This  is  contrary  to  what  is  believed  to  have  been  the 
practice  here  "  (Mitchell,  J.,  AbboU  v.  Smiiih,  8  How.  468).  The  case  of  WMU 
V.  Feaffier$Umhaug\  is  substantiaUv  overruled  (Hoffman,  J.,  Carpenter  v.  N,  T. 
§nd  N.  Eaten  R  B.  Co,,  11  How.  iSSSy 

e.  There  may  be  a  special  and  limited  retainer  {Wehb  v.  MoU,  6  How.  44^ 
/.  Service  of  a  notice  of  motion  slaved  by  an  attorney  as  ^*  att*v  for  the  dert" 

is  a  sufficient  notice  of  appearance  (Keieey  v.  Cowri^  15  How.  93). 

RULE    12.      Change  of  attorney. 

An  attorney  may  be  changed  by  consent,  or  upon  cause  shown,  and 
upon  anoh  terms  as  shall  be  just,  upon  the  application  of  the  client ; 
by  the  order  of  the  justice  of  the  court,  and  not  otherwise. 

g.  In  case  of  the  substitution  of  an  attorney,  it  is  sufficient  to  serve  notice  of 
substitution ;  the  order  of  substitution  need  not  be  served  {Bogevrdm  v.  l^chU 
meyer,  8  Abb.  179 ;  Dorian  v.  Lewie,  7  How.  133).  If  the  attorney  c^l  the  re- 
cord is  changed  without  an  order,  but  the  opposite  party  treats  the  new  attor- 
ney as  the  attorney  in  the  cause,  he  cannot  afterwards  object  tiiat  no  order 
was  obtained  {FdHey  v.  Uetbee,  8  D.  P.  C.  688).  But  until  an  order  of  substi 
tution  is  entered  and  notice  thereof  served,  the  opposite  party  may  treat  with 
the  attorney  in  the  cause  {Parker  v.  City  of  W^mAurgh,  18  How.  2oO)^ 

K  Substitution  in  partition  action  {CreighUm  v.  IngeredU^  30  Barb.  541)» 

RULE  13.  Stipulation  must  he  in  writing  or  entered* 
No  private  agreement  or  consent  between  the  parties  or  their  at- 
torneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  binding 
unless  the  same  shall  have  been  reduced  to  the  form  of  an  order  by 
consent,  and  entered,  or  unless  the  evidence  thereof  shall  be  in  writ- 
ing, subscribed  by  the  party  against  whom  the  same  shall  be  alleged, 
or  by  his  attorney  or  counsel. 

i.  The  superior  court  will  adhere  strictly  to  the  rule  agamst  giving  effect 
to  parol  agreements  between  attorneys  {Broome  v.  Wellington,  1  Sand.  W4), 

J,  The  rule  does  not  apply  to  an  agreement  made  by  the  parties  or  their  at- 
torney or  counsel  in  the  presence  of  the  court,  or  an  agreement  relative  to  the 
prriceedings  on  a  reference  made  in  the  presence  of  the  referee,  and  certified 
by  him  to  be  so  made  (Coming  v.  Cooper^  7  Paige,  587). 


14 — 16.]  8UPSSMS  conBT.  855 

€k  **TbB  conrta  have  determined  (6  Cow.  885 ;  8  i5. 119 ;  1  Hill,  627),  that 

thig  rule  is  not  applicable  to  a  case  where  a  party  has  been  led  to  rely  on  a 

stipulation,  as  the  plaintiff  did  here,  and  alloweid  judgment  to  be  entered 

•against  him"  {Montgomery  y.  BUU^  6  How.  326 ;  and  see  Wager  y.  Stiddo,  3 

FUge,  407). 

b.  The  attorney  may  waive  by  parol  the  seryice  of  a  paper  or  any  formal 
requisite  in  its  seryice.    Such  wanMr  is  not  an  agrwmmd  (8  Cow.  119). 

&  It  is  unsafe  to  admit  parol  agreements,  in  relation  to  cancelling  Judg- 
ments and  settling  suits,  to  preyaif  in  opposition  to  the  oath  of  the  adverse 
party,  except  under  very  special  circumstances.  The  written  evidence  of 
what  took  place  should  be  adhered  to,  and  as  a  general  nile  required,  of  the 
settlement  of  a  legal  oontroverdy  {MxiXtigan  v.  ^offhg^  8  How.  185). 

d  An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  answer, 
is  as  obliff^iy  in  all  respects  as  if  signed  by  ms  attorney  {JBroinUd  v.  JohmMn^ 
6  Hand.  671). 

di  The  court  may,  hi  a  proper  case,  relieve  a  party  fh>m  a  stipulation  made 
in  a  cause  {JBecktr  v.  LomoiU,  18  How.  28).  A  party  proceeding  in  disregard 
of  a  stipulation,  on  the  ground  that  the  same  was  obtained  by  fraud,  does  so 
at  the  peril  of  haying  his  proceedings  set  aside,  if  the  stipulation  is  held  to  be 
bhiding  (JfUeh  y.  BaO,  18  How.  814). 

KTJLE   14.     AppUoaUan  for  disooveryy  how  made. 

Applications  may  be  made  in  the  manner  provided  by  law  to  com* 
pel  the  production  and  discoyery  of  books,  papers,  and  documente 
relating  to  the  merits  of  any  civil  action  pending  in  this  court,  or  of 
any  defence  in  such  action,  in  the  following  cases  : 

1.  By  the  pluntiff*,  to  compel  the  discovery  of  books,  papers,  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  complaint, 
or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to 
enable  the  defendant  to  answer  any  pleadinff  of  the  plaintiff. 

8.  Either  party  may  be  compelled  to  make  discovery,  as  provided 
by  \  888  of  the  Code. 

RULE    15.      Moving  papers^  what  to  state. 

The  moving  papers  upon  the  application  for  such  discovery,  shall 
state  the  facts  and  circumstances  on  which  the  same  is  claimed,  and 
*  shall  be  verified  by  affidavit,  stating  that  the  books,  papers  and  docu- 
ments whereof  discovery  is  sought,  are  not  in  the  possession  nor 
under  the  control  of  the  party  applying  therefor.  The  party  apply- 
ing shall  show  to  the  satisfaction  of  the  court,  or  judge,  the  materiality 
and  necessity  of  the  discovery  sought,  and  the  particular  information 
which  he  requires. 

RULE    16.      Order  for  discovery. 

The  order  for  granting  the  discovery  sliall  specify  the  mode  in 
which  the  same  is  to  be  made,  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or,  by 
requiring  him  to  produce  and  deposit  the  same  wiih  tVie  clerk  of  the 
county  in  which  the  trial  is  to  be  had    unless  olher'sviae  directed  in 
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the  order.  The  order  shiill  also  specify  the  dme  within  which  the 
discovery  is  to  be  made.  And  when  papers  are  required  to  be  depo- 
sited, the  order  shall  specify  the  time  that  the  deposit  shall  continue  ; 
and  shall  also  declare  the  consequences  of  an  omission  to  comply  with 
the  same,  and  the  court  at  any  special  term,  upon  proof  of  the  de- 
fault, may  of  course  grant  a  rule  absolute,  giving  effect  to  such  order  ; 
either  by  nonsuiting  the  plaintiff,  striking  out  the  defendant's  ap- 
swer,  debarring  him  from  a  particular  defence,  excluding  the  paper 
from  being  given  in  evidence,  or  punishing  the  party  in  de^Etoit  as 
for  a  contempt,  as  the  order  for  the  discovery  may  require. 

KTJLE  IT.  Order  for  dUoovery  to  operate  as  4  stay  of 
proceedings. 

The  order  directing  the  discovery  of  books,  papers  or  documents, 
shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until 
such  order  shall  have  been  complied  with  or  vacated  ;  and  the  party 
obtaining  such  order,  after  the  same  shall  be  complied  with  or  vacated, 
shall  have  the  like  time  to  prepare  his  complaint,  answer,  reply  or 
demurrer,  to  which  he  was  entitled  at  the  making  of  the  order.  But 
the  justice,  in  granting  the  order,  may  limit  its  effect,  by  declaring 
hair  far  it  shall  operate  as  a  stay  of  proceedings. 

KULE  18.    Affidavit  of  eerving  eummone. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice, 
if  any,  accompanying  the  same,  shall  be  made  by  any  other  person 
than  the  sheriff,  it  shall  be  necessary  for  such  person  to  state  in  his 
affidavit  of  service  when,  and  at  what  particular  place,  he  served  ihe 
same,  and  that  he  knew  the  person  served  to  be  the  person  men- 
tioned and  described  in  the  summons  as  defendant  therein  ;  and  also 
to  state,  in  his  affidavit,  whether  he  left  with  the  defendant  such  copy, 
as  well  as  delivered  it  to  him. 

a.  The  sheriff  of  a  county  out  of  the  State  is  a  person  other  than  the  sheriff, 
and  his  certificate  of  service  is  not  sufficient  (MarreU  v.  KimbaU^  4  Abb.  852) ; 
and  so  of  any  sheriff  out  of  his  own  county  (9  AbU  71), 

EXILE  19.  NunJberiryg  causes  of  action  or  grminds  of 
defence. 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defenoe, 
counter-claim,  or  reply,  the  same  shall  not  only  be  separately  stated, 
but  plainly  numbered. 

h.  A  &ilure  to  comply  with  this  rule  subjects  every  allegation  not  essential 
to  a  sinde  cause  of  action,  to  be  stricken  out  as  redundant  {BefuduA  v.  8^- 
mour,  6  How.  298),  or  be  set  aside  for  irregularity  (Blanehard  v.  Straight^  8  id. 
85).  If  a  party  intends  to  insist  on  this  objection  he  should  return  the  an- 
swer with  his  objection,  or  he  will  be  held  to  have  waived  it  iOotUn  v.  Oeorge^ 
2  Abb.  446). 

A  There  is  no  particular  mode  in  which  separate  causes  of  acUon  are  to  be 
separated  and  distinguished  from  each  other— «ny  mode  whidi  apprises  the 
defendant  of  what  is  mtended  is  sufficient  [HaU  v.  MeEeehtUe,  22  Barb.  244). 
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BITLE  20.  Folios  to  he  marked  and  tide  of  cause  enr 
dorsed.  Pleadings  to  be  legibly  written.  Objections  when  waived. 

The  attorney,  or  other  officer  of  the  court,  who  draws  any  pleading, 
deposition,  amdavit,  case,  bill  of  exceptions,  report,  or  other  paper, 
or  enters  any  judgment,  exceeding  two  folios  in  length,  shall  dis- 
tinctly number  and  mark  each  folio  in  the  margin  thereof :  and  all 
copies,  either  for  the  parties  or  the  court,  shall  be  numbered  or 
marked  in  the  margin,  so  as  to  conform  to  the  original  draft  or  entry, 
and  to  each  other,  and  shall  be  endorsed  with  the  title  of  the  cause. 
And  all  the  pleadings  and  other  proceedings,  and  copies  thereof, 
shall  be  fairly  and  legibly  written ;  and  if  not  so  written,  and  folioed, 
and  endorsed,  as  aforesaid,  the  clerks  shall  not  file  such  as  may  be 
offered  to  them  for  that  purpose  ;  nor  will  the  court  hear  any  motion 
or  application  founded  thereon.  The  party  upon  whom  the  paper  is 
served,  shall  be  deemed  to  hare  waived  the  objection,  unless,  within 
twenty-four  hours  after  the  receipt  thereof,  he  returns  such  papers 
to  the  party  serving  the  same,  with  a  statement  of  the  particular  ob- 
jection to  its  receipt. 

a.  The  omitting  to  folio  a  pleading  is  to  be  remedied  by  a  motion  to  set  aside 
the  pleading,  not  oy  demurrer  {Dorman  v.  Kettanij  14  How.  184).  A  pleading 
will  not  be  set  aside  on  the  ground  that  the  folios  are  not  marked  in  the  mar- 
gin. The  proper  course  to  pursue  where  the  party  objects  to  a  pleading  on 
this  ground,  is  to  return  the  pleading  and  at  the  same  time  to  point  out  the 
defect.  If  this  is  not  done  within  a  resonable  time,  it  will  be  held  that  the 
irregularity  has  been  waived.  The  decision  in  Blanehard  v.  Straight  (8  How. 
83),  "  was  abundantly  sustained  on  other  grounds ;  and  the  former  practice  in 
relation  to  formal  defects  is  certainly  more  reasonable  as  well  as  convenient 
and  should  be  retained"  (SlrauM  v.  Parker^  9  How.  342).  Again,  it  was  held 
that  a  complaint  will  not  be  set  aside,  although  neither  that  nor  the  copy 
served  was  folioed  as  required  by  the  rule,  if  retained  twelve  days  without 
objecting  to  the  defect  8ueh  acceptance  and  delay  to  object  waive  the  defect 
{Chatham  Bank  v.  Van  Veghten,  6  Duer,  628). 

b.  On  motion  to  set  assde  a  complaint  exceeding  two  folios  in  length,  on 
the  ground  that  the  folios  thereof  were  not  numbered, — ^the  affidavits  on  which 
the  motion  was  made  each  exceeded  two  folios  in  lenyKth,  but  were  neither  of 
them  numbered.  On  the  motion  it  was  objected  on  the  part  of  the  plaintiff, 
that  the  affidavits  on  which  the  motion  was  founded  were  obnoxious  to  the 
like  objection  as  that  raised  to  the  complaint.  Wells,  J.,  thereupon  denied 
the  motion  with  costs,  and  said, "  There  is  no  color  of  merits  in  the  motion ; 
and  when  a  party  comes  into  court  demanding  strict  practice  on  purely  tech- 
nical grounds,  he  must  see  to  it  that  his  own  practice  is  not  obnoxioue  to  sim- 
ilar objections  to  those  which  he  raised  to  that  of  his  adversary.  *  •  • 
The  defendant  should  have  returned  the  papers  with  the  objections  stated,  so 
far  as  the  folios  were  concerned"  {Sawyer  v.  Schoonmaker^  8  How.  198 ;  and 
see  Taylor  v.  Mayor  of  New  York,  11  Abb.  265). 

c  Where  a  partv  returns  a  paper  as  irregular,  he  must  state  his  objections 
to  it  explicitly.  A  mere  statement  that  the  service  is  irregular  and  not  in 
compliance  with  certain  specified  sections  of  the  code  is  not  sufficient  (Ghimung 
Canal  Bank  v.  Judeon,  10  How.  133 ;  Broadway  Bank  v.  Dar^forth,  7  ib.  204). 

d.  Where  papers  are  to  be  returned  for  irregularity  if  there  is  no  attorney*  a 
name  on  them,  they  are  to  be  returned  to  the  party.  If  the  party  is  a  munic- 
ipal corporation  havhig  a  counsel  chosen  under  ^  eXatule,  the  papers  should  be 
returned  to  him  {Taylor  v.  Mayor  cfN.  y.  ^  Ajbb.  ^SS^ 


85»  suuBi.  [21— 9dL 

RULE  81.    A€Boi(»  qfetmmely  hau)  rioted, 

Wheneyer  it  shall  be  neeeasary,  in  any  affidavit,  to  swear  to  tha 
advice  of  coansel,  the  party  sliall,  Ib  addition  to  what  has  asnally 
been  inserted,  swear  that  he  has  folly  and  fidrly  stated  the  ease  to  hia 
connsel,  and  shall  give  the  name  and  place  of  reaidenoe  of  aach 
ooanseL 

RULE  22.  Time  to  answer  not  eatimded  wUkaut  affidor 
ffit  of  meriU.    Subsequent  extension. 

No  order  extending  the  time  to  answer  or  demur  to  a  complaiai 
■hall  be  granted,  unless  the  party  applying  for  such  order  shall  pre* 
sent  to  the  jaslice  or  jndge  to  whom  Uie  applieatbn  shall  be  made, 
an  affidavit  of  merits,  or  an  affidavit  of  the  attoriwy  or  «eoiin8el  re- 
tained to  defend  the  action,  that,  from  the  statement  of  the  case  im 
the  action  made  to  him  by  the  defendant,  he  verily  believes  that  the 
defendant  has  a  good  and  substantial  defense,  npon  the  merits,  to  t^ 
oanse  of  action  set  forth  in  the  complaint,  or  to  some  part  thereof. 

And  if  any  extension  of  time  to  answer  or  demur  luui  been  granted, 
by  stipulation  or  order,  the  fact  shall  be  stated  in  the  affidavit 

dw  An  order  extending  the  time  to  answer,  munpported  by  an  affidavit  as  to 
merits  or  defence,  may  be  diaregarded  {BUi»  v.  Yam  JSftm^  14  How.  813 ;  and 
see  DoKniport  v.  Sniflm,  1  Barb.  28S). 

b.  A  defendant  who  after  action  commenced,  in  which  a  sworn  answer  Is 
required,  voluntarily  leaves  the  country  and  remains  absent  several  months 
without  communicating  with  hla  attorney,  is  guilty  of  such  negligence  that 
the  court  will  allow  the  plaintiff  to  take  Judgment  notwithstandinjr  the  at- 
torney for  the  defendant  may  bdieve  there  is  a  defence  (Eaifi  v.  Bnrjfman^ 
9  Bosw.  679).  ^ 

BTJLE  23.  Subsequent  cyppltcaiion  for  order  after  a 
refusal. 

If  any  application  for  an  order  be  made  to  any  judge  or  justice, 
and  such  order  be  refused  in  whole  or  in  part,  or  be  granted  oondi- 
tionally,  or  on  terms,  no  subsequent  application,  upon  uia  same  state 
of  facts,  shall  be  made  to  any  other  judge  or  justice ;  and  if,  upon 
such  subsequent  application,  any  order  be  made,  it  shall  be  revoked; 
and  in  this  affidavit  for  such  order,  the  party  shall  state  whether  any 
previous  application  for  such  order  has  been  made. 

0.  urn  V.  Thwnkfs,  11  How.  116 ;  QazfMOM  v.  Br^amX^  4  Abb.  403.  The  rule 
does  not  prevent  a  motion  to  modify  or  vacate,  on  matter  arising  or  discovered 
since  the  first  moUon,  whel^  there  are  no  lacliee. 

See  Benewing  moUonf  ante,  in  note  to  %  400. 

BIJLE  24.  Jud-gment  on  failure  to  answer^  where  to  le 
(tpplied  for. 

when  the  plaintiff  in  the  action  is  entitled  to  jadraent,  upon  the 
fhilare  of  the  defendant  to  answer  the  complaint,  and  the  relief  de- 
manded requires  application  to  be  made  to  the  court,  such  application 
may  be  maae  at  any  special  term,  in  the  district  embracing  the  coun- 
ty in  which  the  action  is  triable,  or  in  an  adjoining  county  ;  such  ap- 
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plication  may  also  be  made  at  a  oirotiit  ootirt  iii  ibe  ooniity  in  whiob 
the  action  is  triable.  But  when,  a  reference  or  wilt  of  inquiry  eball 
be  ordered,  the  same  sball  be  exeoated  in  the  county  in  which  the 
action  is  triable,  unless  the  oourt  shall  otherwise  order. 

BULE  25.    Judgment  after  service  ly  vvUiccstion. 

In  actions  for  the  recoyery  of  money  only,  wnen  the  summons  has 
been  served  by  publication,  under  section  135  of  the  code,  no  judg- 
ment shall  be  entered,  unless  the  plaintiff,  at  the  time  of  making  the 
l^pplication  for  judgment,  shall  riiow  by  affidavit  that  an  attachment 
has  been  issued  in  the  action,  and  levied  upon^property  belonging  to  the 
defendant ;  which  affidavit  shall  contain  a  specific  description  of  such 

Sronerty,  and  a  statement  of  its  value,  and  shall  be  attached  to,  and 
led  with  the  affidavits  of  publication ;  nor  unless  the  plaintiff  shall, 
at  the  same  time,  produce  and  file  with  the  elerk  an  undertaking, 
with  two  sureties  to  be  approved  by  the  court,  that  the  plaintiff  wul 
abide  the  order  of  the  court  touching  the  restitution  of  any  estate  or 
effects  which  may  be  directed  by  such  judgment,  to  be  transferred  or 
delivered,  or  the  restitution  of  any  money  that  may  be  collected  un- 
der or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his  rep- 
resentatives shall  apply,  and  be  admitted,  to  defend  the  action,  and 
Aall  succeed  in  such  defence. 

€L  The  plaintiff's  omission  to  iBsne  an  attachment  against  the  property,  of  a 
defendant  in  an  action  commenced  on  a  service  by  publication,  is  a  ground 
for  setting  aside  the  Judgment  {Warrtn  v.  Tiffany,  9  Abb.  66 ;  17  How.  106). 

Bee  anUy  p.  447,/. 

RULE  26.    Plaintiff  mdy  etipuldte  to  proceed  to  trial. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause  to 
trial  according  to  the  practice  of  the  court,  and  the  same  shal^  not 
have  been  noticed  by  the  defendant,  the  plaintiff  may,  if  he  has  not 
before  stipulated,  tender  a  stipulation,  and  offer  to  pay  the  costs  to 
which  the  defendant  is  entitled  up  to  that  time. 

b.  Where  a  plaintiff  stipulates  to  try  at  the  next  circuit,  it  means  the  next 
circuit  for  which  there  is  time  to  give  a  regular  notice  {JaekBon  v.  Phomix  B'k, 
0  Wend.  101 ;  see  8  How.  96). 

KTTLE    27.       Diemieeinff    eomplavni  for    not   Iringvng 
cause  to  trial. 

Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  action, 
and  the  plaintiff  therein  shall  &il  to  bring  the  same  to  trial  according 
to  the  course  and  practice  of  the  court,  the  defendant  may  move  for 
th"  dismissal  of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff 
to  bring  the  action  to  trial  has  not  been  unreasonable,  the  court  shall 
permit  the  plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to 
vial  at  the  next  court  where  the  same  is  triable. 

«.  SenMe,  one  of  several  defendants  cannot  move  under  these  rules ;  he  must 
move  under  §  974,  subd.  4  (see  Jaekaon  v.  Wakeman,  1  Cow.  177 ;  dark  v.  Wood^ 
9Wend.486-  McQr9gcT^.0UaiMian^\^^^\'  Ptot(  v.  LitOe,  1  How.  71 ; 
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lEy<  T.  Loamk^  1  Code  Bep.  128),  except  perhaps  where  the  several  parties  to 
a  bill  or  note  are  sued  in  one  action  (LimnffUcm  Co.  Bank  y.  EUUy  18  Wend. 
563).  If  all  the  defendants  move  and  <nu  of  them  Is  not  entitled  to  move,  the 
motion  wUl  be  denied  (Bancnjft  y.  Wikon,  2  Cow.  405). 

a.  Where  both  parties  are  actors,  as  in  replevin  or  on  a  feigned  issae,  there 
could  not  be  a  nonsuit  for  neglecting  to  proceed  to  trial  {Barrett  y.  Forretltr^ 
1  Johns.  Gas.  274;  OoL  and  0.  Gas.  95 ;  FbU&ry.  LewU,  18  Wend.  519 ;  iM  y. 
CurtU^  id.  noU;  9  Wend.  497 ;  Sehroeder  y.  Kahienback,  6  Abb.  66 ;  and  see  Boy  y. 
Ttumjaon,  1  Duer,  686). 

h.  Dismissing  the  complaint  in  action  by  the  people  2  R  S.  552,  §18 ;  7%$ 
People  y.  Thurmaii^  8  Cow.  16 ;  The  Fioopk  y.  Bank  of  Wcuhingtan,  7  Cow.  519. 

6.  A  defendant  may  move  to  dismiss  the  complaint  for  a  &ilure  to  bring  the 
same  to  trial,  he  is  not  bound  himself  to  notice  the  cause  for  trial  {BotHes  y. 
Van  H^ms,  11  Abb.  84 ;  19  How.  346;  Boy  y,  Thompson,  1  Duer,  636).  The 
iact  that  the  defendant  has  himself  noticed  the  cause  for  trial,  does  not  pre- 
clude him  from  making  the  motion  to  dismiss.  (Id.)  But  the  motion  will  not 
be  granted  if  the  defendant  has  neglected  opportunities  to  have  the  cause  tried, 
or  where  the  cause  is  of  an  equitaMe  nature  (Champion  y.  Webriery  15  Abb.  4). 

d.  If  after  issue  of  fiict  joined,  plamtiff  neglects  to  bring  the  case  to  trial,  the 
plaintiff  may  move  to  dismiss,  but  defenduit  must  make  the  motion  promptly 
after  the  deuiult,  and  not  allow  a  circuit  to  intervene  before  moving  (Chain' 
vion  v.  Webber.  15  Abb.  5),  and  the  motion  may  be  denied,  the  plamtiff  pay- 
ing the  costs  of  the  motion  and  stipulating  to  try  at  the  next  circuit,  or  plain- 
tin  may  be  excused  from  stipulating  and  from  costs,  on  showing  a  sufficient 
reason  for  not  proceeding  to  trial    (Id) 

e.  A  dismissal  of  the  complaint  for  not  proceedhig  to  trial  cannot  be  taken 
after  the  death  of  a  sole  plamtiff,  although  the  defendant  had  no  notice  of  the 
death  (Jarti$ y.  Fslehy  UAbb.  46;  and  see  Bondorff y.  Da0on^  17  Ahlx  d^ 
note), 

RULE    28.    Iss\ie$  of  fact^  how  tried. 
Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the  circuit  or 
special  term. 

RULE  29.    In  what  cases  inqttest  may  he  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  o^der  on  the  calen« 
dar  in  oases  in  which  they  were  heretofore  allowed  at  the  opening  of 
the  court,  on  any  day  after  the  first  day  of  the  court,  provided  the 
intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  end  a 
sufficient  affidavit  of  merits  shall  not  have  been  filed  and  served. 

/.  In  the  case  of  BandaU  v.  Baab  (not  reported),  Mitchell,  J.,  at  special 
term  held  that  an  affidavit  of  merits  wss  necessary  to  prevent  an  inquest  in 
an  action  to  recover  possession  of  real  property  (ejectment).  See  ante,  p.  461 
etxeq. 

g.  In  all  cases  susceptible  of  such  an  application,  the  rules  of  the  supreme 
court  relative  to  proceedings  at  circuits,  should  be  construed  to  apply  eoually 
to  the  vAbI  terms  of  the  superior  court  (Duer,  J.,  Smith  v.  Biimn^  1  Duer, 
665). 

RULE  80.  Examination  of  witnesses^  how  conducted. 
Tims  for  summing  up. 

On  the  trial  of  issues  of  fact,  one  oounsel  only  on  each  side  shall 
examine  or  cross-examine  a  witness  and  one  counsel  only  on  each 
aide  shall  sum  up  the  cause ;  and  during  such  examination  the  exam- 
ining eounsel  shall  stand ;  and  the  testimony,  if  taken  down  in  writ> 
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ins,  shall  be  ▼ritten  by  some  person  other  than  the  exatnining  conn* 
set ;  but  the  justioe  who  holds  the  eourt  may  otherwise  order,  or 
dispense  with  this  requirement. 

ffo  oouDsel  shall  occupy  more  than  one  hour  in  summing  up,  un- 
less by  permission  of  the  court. 

# 
RULE  81.      Calling  Plaintiff,  SnimiUing'  to  non-suit 
It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury  return 
to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall  nave  no 
right  to  submit  to  a  nonsuit,  after  the  jury  have  gone  from  the  bar  to 
consider  of  their  verdict. 

BULE  32.  SuibmiUing  to  nonsuit  or  dismissal  hefors 
referees.  Form  of  referees^  report,  Prooeedings  on  references 
other  than  of  the  issttes. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  nonsuit 
or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint 
be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before  the 
cause  has  been  finally  submi  tted  to  the  referees  for  their  decision, 
in  which  case  the  referee  shall  report  according  to  the  fact,  and 
judgment  may  thereupon  be  perfected  by  the  defendant, 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and  final  re- 
port, state  the  facts  found  by  them  and  their  conclusions  of  law  sep* 
arately  ;  a  copy  of  which  shall  be  served  with  notice  of  the  judgment ; 
and  the  time  within  which  exceptions  may  be  taken  to  the  report 
shall  be  computed  from  the  time  of  such  service. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
upon  the  coming  in  of  the  report  of  the  referee,  the  same  shall  be 
filed,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause,  or  proceeding,  and 
the  said  report  shall  become  absolute,  and  stand  as  in  all  things  con- 
firmed, unless  exceptions  thereto  are  filed  and  served  within  eight 
days  after  service  of  notice  of  the  filing  of  ike  same.  If  exceptions 
are  filed  and  served  within  such  time,  the  same  may  be  brought  to  a 
hearing  at  any  special  term  thereafter,  on  the  notice  of  any  party 
interested  therein. 

a.  The  attention  of  the  court  has  been  called  to  the  proper  construction  of 
the  82d  rule,  in  regard  to  filing  reports  of  referees  other  than  for  the  trials  of 
issues. 

I  have  consulted  with  some  of  my  brethren,  and  we  are  of  the  opinion, — 

1.  That  all  sach  reports  must  be  filed,  and  a  note  of  the  day  of  filing  be 
made  by  the  dork. 

2.  That  in  all  cases  where  any  of  the  defendants  appear  so  as  to  be  entitled* 
to  notice,  such  report  cannot  be  confirmed  until  dght  days  after  service  of 
notice  of  filing  the  same. 

8.  That  all  the  parties  who  have  appeared  in  the  cause  or  proceeding,  may 
consent,  in  writing,  to  waive  the  delay  of  eight  days,  and  have  the  same  con- 
firmed at  once. 

4  Tliat  in  cases  where  no  one  appears  for  tUe  defendant,  the  report  may  be 
presented  to  the  court  for  the  final  order  of  confirmation  and  Judgment  witfi- 
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out  waiting  ciglift  d^  ffimtn  t.  JfiBOnH  pot  npocted;  Ingrabam,  J^  tO 

li(0T.,  1868). 

a.  The  referee's  statement  oi  hla  oondoaionfl  of  fict  and  law,  will  not  be 
Accepted  by  tbe  court  of  appeals  as  a  substitute  for  a  case  (Bis9M  7.  HamiiA^ 
20  N,  Y.  519). 

« 

BIJLE    33.     IwaeSy  haw  settled.     Issues   on   questions 
qf  advkery.    Motion  for  new  trial. 

la  cases  where  tbe  trial  of  issues  of  fact  is  not  prorided  for  in 
1 253  of  the  code,  if  either  partj  shall  desire  a  trial  bj  jury,  sueh  party 
shall,  within  ten  days  after  issue  joined,  gire  notice  of  a  special  mo* 
lion  to  be  made  upon  the  pleadings,  that  the  whole  issue,  or  any 
specific  questions  of  fact  invoWed  therein,  be  tried  by  a  jury.  With 
the  notice  of  motion  shall  be  served  a  copy  of  the  qaestions  of  fact 
proposed  to  be  submitted  to  the  jnir  for  trial,  and  in  proper  form 
to  be  incorporated  in  the  order ;  and  the  court  or  judge  may  settle 
the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Such 
Issues  must  be  settled  in  tbe  form  prescribed  in  i  12  of  the  Code  of 
Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  tbe  pleadings, 
upon  the  questions  of  adultery,  such  issue  shall  not  be  tried  by  a 
jury  until  the  issae  to  be  tried  shall  be  settled  in  like  manner  as  in 
other  actions,  where  issues  arising  out  of  the  pleadings  are  re- 
quire^ to  be  settled. 

When  any  specific  questions  of  fact  inyolTcd  in  an  action,  or  any 
questions  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury,  as 
a  substitute  for  a  feigned  issue,  and  has  been  tried,  or  a  reference 
other  than  of  the  whole  issue  has  been  ordered  under  {271  of  the 
code  and  a  trial  had,  if  either  party  shall  desire  to  apply  for  a  new 
trial,  on  the  ground  of  any  error  of  the  judge  or  referee,  or  on  the 
ground  that  £e  verdict  or  report  is  against  evidence  (except  when 
we  judge  directs  such  motion  to  be  made  anon  his  minutes,  at  the 
same  term  or  court  at  which  the  issues  are  tried),  a  case  or  excep- 
tions shall  be  made,  orm  case  containing  exceptions,  as  the  case  may 
require,  which  case  or  exceptions  shall  be  served  and  settled  in  the 
manner  prescribed  by  the  rules  of  the  court  for  the  settlement  of 
cases  and  exceptions  in  other  cases.  Such  motions  shall  be  made 
in  the  first  instance  at  special  term  ;  and  if  neither  party  moves  for 
a  new  trial  in  such  case,  they  shall  be  deemed  to  have  acquiesced  in 
the  decision  of  the  judge  or  referee,  and  the  verdict  of  the  jury  or 
report  of  the  referee ;  and  the  same  shall  not  be  questioned  upon 
the  final  hearing  of  the  cause  or  in  any  subsequent  proceeding 
therein. 

h.  Form  of  order  of  reference  to  settle  issues  of  Ihct  preparatory  to  taking  tes* 
timony,  MUUr  v.  FiZftm  (1  Barb.  322).  In  this  case,  Edmonds,  J.,  settled  the 
following  order,  and  announced  it  as  the  proper  form  of  the  order  to  be  entered 

in  evsh  cases :— -On  reading  and  filing  the  affidavit  of ^  the  attorney  for 

the  above  named  plaintiff  [or  defendlant],  showing  that  this  cause  is  at  Issue, 
and  is  in  readiness  to  take  testimony  therein,  and  provhig  service  of  notice  of 

a  motion  to  settle  the  issues  df  fiict  joined  therein,  and  on  hearing  Mr. ,  of 

oounsel  for  the  plaintiff,  no  person  appearing  to  oppose,— is  is  ordered  that 
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the  iflsaeB  of  fiict  J<Jiiied  by  tlie  pleadings  pendlnff  in  tiiis  suit  betireen  tbe  m- 
^pectiye  parties  thereto  be  settled  pursuant  to  Rme  88,  to  the  end  tliat  tcsti- 
mony  may  be  taken  thereon.    And  it  is  further  ordered,  that  for  the  purpose 

of  settling  the  said  issaes,  the  pleadings  in  this  suit  be  referred  to ,  as 

referee,  to  ascertain  and  settle  the  said  issues  in  the  form  of  interrcffiatories,  to 
be  answered  by  the  Judgment  of  Uie  court  thereon,  wherein  shall  be  stated 
the  sereral  questions  of  foct  to  be  passed  upon  the  names  of  the  parties  to 
each  issue,  and  which  party  is  to  be  considered  as  holding  the  afflmative  on 
each  question  to  be  tried.  And  it  is  further  ordered,  that  said  referee  do  sum- 
mon before  him,  on  such  reference,  all  the  parties  entitled  to  take  testimony 
in  the  oause ;  and  that  upon  the  coming  in  and  confirmation  of  his  report,  the 
testimony  to  be  taken  in  the  cause,  tHrnl  be  directed  and  be  confined  to  tb0 
issues  thus  settled. 

a.  In  suits  for  divorce  on  the  ground  of  adulteiy,  feigned  issues  are  onlr  lo 
be  made  up  for  the  trial  of  the  ports  oont^ted  by  the  pleadines.  The  allQga- 
.tions  expressly  made  on  one  side  and  dei^ed  on  the  omer,  and  those  only,ar9 
to  be  tried  (MarreU  t.  Morrd^  8  Barb.  280).  Aocordinely,  held  that  where  the 
bill  contained  no  allmition  as  to  condonation  by  the  defendant  of  adulteries 
committed  by  the  plamtiff,  an  issoe  cannot  be  framed  directing  on  inquiry 
whether,  in  case  the  plamtiff  has  been  guilty  of  adultery  since  the  intermar- 
riage of  the  parties,  it  was  committed  without  the  procurement  or  connivance 
of  Die  defendant  or  not,  or  had  been  forgiven  by  her  or  not  (1(1) 

h.  The  code  lias  not  Tendered  it  neoessoiy  or  proper  that  in  actions  for 
divorce  the  question  of  alimony  should  be  submitted  to  the  Jury.  The  amount 
of  alimony  and  the  proper  order  for  the  custody  and  maintenance  of  the  chil« 
dren,  are  matters  for  the  consideration  of  the  court  Whether  in  an  action 
for  a  divorce  the  court  might  not,  under  its  eeneral  authority  to  propose 
questions  to  the  Jury,  direct  them  to  find  specially  the  value  of  defendant's 
property,  wiU^  a  view  to  use  such  finding  as  one  of  the  elements  to  be  after- 
wards considered,  in  connection  with  other  circumstances,  in  determining 
what  alimony  should  be  awarded  to  the  plaintiff, — query  ?  The  amount  <» 
alimony  to  lie  awarded  upon  granting  a  divorce  is  within  the  sound  discretion 
of  the  court ;  and  alimony  may  be  made  to  commence  from  the  filing  of  the 
complaint  In  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant, 
after  verdict  against  him  upon  the  issue  of  criminalty,  should  be  permitted  to 
produce  proofe ;  and  either  upon  a  reference  or  upon  a  hearing  before  the 
court,  should  be  allowed  to  show  such  fiacts  as  are  proper  to  be  considered  in 
determining  the  amount  of  alimony,  the  time  when  it  should  commence,  Ac. 
The  defendant  may  be  required  to  give  security  for  the  payment  of  alimony 
by  lien  pn  his  real  estate.  A  wife  to  whom  a  divorce  a  vinculo  is  granted,  for 
the  adultery  of  her  husband,  is,  notwithstanding,  entitled  to  dower  upon  his 
death.  The  court  cannot  require  the  release  of  her  dowerright  as  a  condition 
of  granting  a  divorce,  nor  impose  the  execution  of  such  a  release  upon  her 
peremptonly.  It  seems  that  the  award  of  alimony  is  subject  to  modification 
from  time  to  time  as  mav  be  Just,  and  that  leave  should  be  g^ven  in  the  decree 
to  apply  for  such  modification  as  the  changing  drcumstanoes  of  the  parties 
may  render  Just  {ForrmA  v.  fXmrttA,  8  Abb.  144 ;  and  see  25  N.  Y.  501). 

e.  In  an  action  by  a  husband  against  his  wife  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  cannot  set  up  a  ^*  counter-claim  "  for  a  separation  on 
the  ground  of  cruel  and  inhuman  treatment^  for  adultery  {DiddaH  v.  IHddeUf 
8  Abb.  167  ;]IF,H.  v.  8,  JET.,  40  Barb.  9).  Where  on  motion  to  confirm  the 
report  of  a  referee  in  an  action  for  divorce  on  the  ground  of  adultery,  it  did 
not  appear  by  the  moving  papers  that  a  Jury  trial  had  been  waived  and  con- 
sent to  the  reference  had  been  given  «» vniting  and./i£f(i,  as  required  by  section 
266  of  the  code,— held,  that  the  reference  iras  irr«mlar,  and  the  motUm  must 
be  denied  (DiddOl  v.  IHddea,  8  Abb.  167). 

d  In  an  action  for  a  divorce  on  the  ground  of  adultery,  In  which  Issnes  are 
raised  by  the  pleadbigs  themselves,  it  is  now  not  necessary  to  frtime,  issues  for 
Jury  trial,  but  the  issues  Joined  by  the  pleadings  may  be  tried ;  since  the 
amendment  in  1852  of  g  258  of  the  code.  ^  72,  which  provides  that ""  where  the 
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power  now  exists  to  order  a  ^gned  issae,  Ac.,  an  order  for  the  trial  may  be 
made,  &c. "  can  have  no  application  to  an  action  for  divorce  for  adultery,  in 
which  an  issue  of  tut  is  raised  by  the  pleadings  (Aidbv*  v.  Birker^  S  Abb. 
478 ;  see  16  How.  295).    Bee,  however,  the  amendment  to  this  role. 

a.  Where  the  drcnmstances  of  the  case  require  it,  the  court  will  order  ii 


to  be  tried  by  a  juiy  although  the  application  is  not  made  within  ten  days 
after  issue  is  Joined  (CKirA;  v.  Brock%^  26  How.  285). 

h.  Upon  a  notice  of  motion  for  the  mtOement  of  issues,  a  party  may  apply  for 
an  award  of  issues  (Boiby  v.  Ryder y  1  Barb.  74). 

<).  On  a  reference  to  ascertain  the  amount  to  be  allowed  for  alimonv  pm- 
dmte  UUy  the  wife  need  not  prove  her  case,  and  proof  6f  her  misoonauct  is 
admissible  only  to  show  that  it  was  so  glaring  that  no  aid  should  be  afforded 
her  {Fmoier  v.  FmoUr,  4  Abb.  411). 

d  After  a  decree  for  a  limited  divorce  in  a  court  of  a  foreign  State,  which 
remabis  in  force,  the  plaintiff  in  that  action  cannot  maintain  an  action  for  an 
absolute  divofce  in  a  court  in  this  State  (CoddingUm  v.  Coddingtony  10  Abb. 
460).  A  decree  for  divorce  in  a  foreign  State,  where  the  foreign  court  is  shown 
not  to  have  had  Jurisdiction  of  the  defendant,  is  not  a  bar  to  an  action  for  a 
divorce  in  a  court  m  this  State  {McQifferi  v.  MeOifferi,  81  Barb.  69). 

«.  The  delay  of  a  wife  in  prosecuting  her  suit  is  a  ground  for  discontinuing 
her  allowance  {Pbwier  v.  Fmoler,  4  Abb.  411). 

/.  Amount  of  alimony  may  be  altered,  and  as  to  the  rules  governing  in  fix- 
the  amount  see  Ibrreit  v.  ForrMt  (6  Bosw.  672) ;  and  see  ^orreti  v.  FormL 
(25  K  Y.  501). 

g.  The  proceedings  on  a  reference  to  settle  the  amount  of  ulimony  may  be 
reviewed  on  the  report  and  without  making  any  formal  case  {Forreti  v.  .Fbrresf, 
5  Bosw.  672) ;  and  so  of  a  report  of  the  amount  of  loss  in  an  action  on  a  policy 
of  insurance  (Bhlen  v.  Ruiger  Fire  Ins.  Co.^  2  Bosw.  482).  • 

h.  Order  setting  aside  a  decree  of  divorce  taken  as  confessed  and  allowing 
alimony  is  not  appealable  to  the  court  of  appeals  (OarperUer  v.  Carpenter ^ 
4  How.  189). 

i  Semble,  the  court  cannot  require  a  wife,  a  party  to  a  suit  for  divorce  to 
accept  a  sum  in  gross  in  lieu  of  her  dower  right  \Orans  v.  Oavana,  86  Barb.  410). 

RULE    84.      Settling  case^  exceptionSy  cmd  ^eciol  ver- 
diets. 

Whenever  it  shall  be  intended  to  move  for  a  new  trial  (except  for 
irregularity,  surprise,  or  upon  the  minutes  of  the  judge,)  or  to  review 
by  appeal,  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by  referees, 
a  case,  or  exceptions,  or  case  containing  exceptions,  as  may  be  pro- 
per and  the  party  may  elect,  shall  be  prepared  by  the  party  intend- 
ing to  make  the  motion,  or  to  review  the  trial,  and  a  copy  thereof 
shall  be  served  on  the  opposite  party  within  ten  days  after  the  trial 
if  by  a  jury,  or  after  written  notice  of  the  filing  of  the  decision  or  re- 
port if  the  trial  be  by  the  court  or  by  referees  ;  and  the  party  served 
may  within  ten -days  thereafter  propose  amendments  thereto  and 
serve  a  copy  on  the  party  proposing  the  case  or  exceptions,  who 
may  then  within  four  dftys  thereafter  serve  the  opposite  party  with 
a  notice,  that  the  case  or  exceptions  with  the  proposed  amendments 
will  be  submitted  at  a  time  and  place  to  be  specified  in  the  notice, 
to  the  justice  or  referee  before  whom  the  cause  was  tried,  for  settle- 
ment. The  justice  or  referee  shall  thereupon  correct  and  settle  the 
case,  as  he  shall  deem  to  consist  with  the  truth  of  the  foots  The 
time  for  settling  the  case  must  be  specified  in  the  notice,  and  it  shall 
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'  not  be  less  than  four  nor  mote  than  twenty  days  affcer  service  of  such 

J  notice.    The  lines  of  the  case  shall  be  so  numbered  that  each  copy 

shall  correspond. 
^  Cases  reserved  for  argument,  and  special  verdicts,  shall  be  set- 

I  tied  in  the  same  manner* 

a.  Where  an  exception  is  taken  at  the  trial,  the  party  may  make  a  case  pre- 
i  senting  such  exception  (Huffy,  B&nnett,  2  Sand.  708). 

&  Exceptions  will  only  lie  to  review  a  dedsion  made  at  the  trial  of  the 
I  cause;  and  if  it  be  so  framed  as  to  show  that  the  exception  was  taken  to  a 

!i  question  in  bane  made  after  the  trial,  an  appellate  court  cannot  look  into  it 

I  {Ofumdago  Co,  MuL  Ins,  Co,  v.  Minard,  2  Corns.  98). 

c  Exceptions  should  give  a  plain  and  concise  statement  of  the  facts  out  of 
>  which  the  questions  of  law  arise ;  and  the  evidence  should  not  be  set  forth  in 

I  detached  and  scattered  parcels  (Friee  v.  P&weU^  8  Coma  98). 

d  The  practice  of  inserting  the  Judge's  chaige  in  exteruo^  in  exceptions,  is 
improper  (BuUedey  v.  KeUiUa»^  4  Scmd.  450). 

e.  The  time  to  make  and  serve  exceptions  to  the  decision  of  the  referees,  or 
.  \       to  make  and  serve  a  case,  may  be  extended  either  by  order  of  the  court  or  by 

consent  of  the  adverse  party.  But  a  consent  to  the  extension  of  the  time  to 
.  make  and  serve  a  case,  does  not  extend  the  time  to  except  to  the  decision 

I  (see,  ayUe^  page  487,  d).    Whether  or  not  the  court  will  permit  exceptions  to 

^  the  decision  to  be  filed  after  the  expiration  of  the  time  allowed  therefor,  is  a 

matter  resting  in  discretion ;  and  the  decision  on  an  application  to  file  excep- 
t  tions  after  the  time  therefor  has  elapsed,  is  not  the  subject  of  an  appeal  to  the 

i  court  of  appeals  (King  v.  Merehanii  Exchange  Co.,  1  Selden,  547).    An  order 

i  for  time  to  make  a  case,  is  not  a  stay  of  proceedings  (Huff  v.  Bennett.  2  Code 

Rep.  189), 

f  /.  A.n  application  for  a  re-settlement  of  a  case  must  be  made  to  a  Justice  of 

'  the  supreme  court  at  special  term,  notwithstanding  an  appeal  is  pending  in 

the  court  of  appeals ;  and  it  is  not  necessary  to  apply  ^rst  to  the  court  of  ap- 
I  peals  to  have  the  cause  remitted  to  the  supreme  court  before  making  such 

)  application  ( Witbeek  v.  WainSy  8  How.  488 ;  Ly^  v.  Sniffin,  8  id.  250).    It  is 

too  late  after  the  decision  of  an  appeal,  to  move  for  a  re-settlement  of  the  case 
.  {Fish  V.  Wood,  2  Abb.  419 ;  Fitch  v.  Livingston,  7  How.  410 ;  and  see  CatUn  v. 

^  CoU,  19  How.  82 ;  10  Abb.  887 ;  and  see  17  How.  882), 

g.  The  court  refused  leave  to  present  a  case  and  amendments  for  settlement 
after  an  unexcused  delay  of  eight  months  ( Whiting  v.  KimbaU,  6  Bosw.  690). 

h.  The  settlement  of  a  case  is  a  Judicial  not  a  nunisterial  act  (Fidden  v.  LakenSy 
*  14  Abb.  48). 

i,  Semble,  if  on  the  settlement  of  a  case,  a  question  arises  whether  or  not  on 
\  the  reception  of  evidence  after  an  objection  thereto,  the  objecting  party  ex- 

I  cepted  and  the  testimony  on  that  question  is  equally  balanced,  the  party 

J  claiming  the  exception  must  prevail  (Banger  v.  Vau,  18  How.  500). 

,  J,  Where  the  Judge  who  tries  a  cause,  dies  before  the  settlement  of  a  case, 

1  the  case  may  be  settled  by  another  Justice  of  the  court  {Morse  v.  Ewms, 

I  6  How.  445). 

I  BIJLE    8S.      Oasej  haw  waived  and  when  deemed  eeU 

If  the  party  shall  omit  to  make  a  case  within  the  time  above  lim* 

ited,  he  shall  be  deemed  to  have  waived  his  ri^ht  thereto  ;  and  when 

I  a  case  is  made,  and  the  parties  shall  omit,  within  the  several  times 

above  limited,  the  one  party  to  propose  amendments,  and  the  other 

!  to  notify  an  appearance  before  the  justice  or  referee,  they  shall  re* 
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spectirely  be  deemed,  the  former  to  haye  agreed  to  the  case  as  pro- 
posed, and  the  latter  to  hare  agreed  to  the  amendments  as  proposed. 

BULE  86.  Eooceptumsj  what  to  eoniain.  Amend' 
ments^  how  to  he  marked. 

Exceptions  shall  only  contain  so  mnoh  of  the  eyidenoe  as  may  be 
necessary  to  present  the  qaestions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  jastioe,  upon  set- 
tlement, to  strike  oat  all  the  evidenoe  and  other  matters  which  shall 
not  have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  ease  or  exceptions,  the 
party  proposing  such  case  or  exceptions,  shall  before  submitting  the 
same  to  the  judge  or  justice  for  settlement,  mark  upon  the  several 
amendments  his  proposed  allowance  or  disallowance  thereof. 

a.  The  office  of  an  exception  is  to  enable  the  Judge  on  the  trial  to  know  and 
correct,  if  he  desires  it,  bis  ruling  on  the  preciae  point  complained  of  An 
exception  to  the  "  whole  charge,*^  containing  several  propositions,  is  too  broad 
if  any  part  of  the  charge  is  right;  and  the  addition  in  the  exception,  **  and 
each  part  of  it,**  does  not  make  it  sufficiently  specific  {Jotim  v.  (hffood^  2  Sel* 
den,  233 ;  CkUdtoeU  v.  Murphy,  1  Keman,  416 ;  Ihek&r  v.  MaUhew^  2  Keman, 
818).  And  where  the  exception  is  so  vazue  that  the  appellate  court  cannot 
determine  whether  it  is  to  the  award  of  Judgment  or  to  the  manner  of  giving 
it,  it  will  be  disregarded  as  too  general  (Sandt  v.  Ohureh^  %  Seldcn,  847 ;  Hunt 
V.  Maybety  8  ib.  260) ;  and  an  exception  is  bad  for  want  of  particularity,  which 
says,  **  To  which  charge  the  defendants  counsel  excepted  **  {Fiith  y.  Lwing- 
s&m,  7  How.  410).  If  it  appear  each  request  or  offer  was  separately  passed 
upon  and  each  ruling  excepted  to,  it  is  suffident  {JDnnML  v.  rKtisi ,  1  Kernan, 

5.  A  stipulation  to  tlfe  effect  that  the  finding  and  decision  of  the  Judge  in  a 
cause  tried  without  a  Jury,  **  shall  be  considered  as  having  been  duly  except- 
ed to,*'  will  not  be  regarded  as  equivalent  to  an  exception  {^QbephoM  v.  iSan 
nM»,  8  Selden,  454). 

e.  A  general  objection  to  the  admissibility  of  evidence,  is  sufficient  where 
the  objection  could  not  have  been  obviated  on  the  trial  (MerriU  v.  Seaman^  2 
Selden,  168) ;  but  a  party  is  not  at  liberty  to  start  a  question  on  a  motion  for 
a  new  trial,  or  in  a  court  of  review,  wmch,  had  it  been  mentioned  on  the 
trial,  might  have  received  a  satisfoctory  answer  {Henry  v.  dalina  Bank,  1  Corns. 
87 ;  MabbeU  v.  White,  2  Keman,  442 ;  Brtnon  v.  Oayiiffa  R  R  Oo,,  id.  486). 

d.  After  aigument  and  Judgment,  it  is  too  late  to  alter  exceptions  in  the 
cause  {FUch  v.  LivingsLon,  7  How.  410 ;  and  see  2  Abb.  419 ;  and  17  How.  882). 

s.  Exceptions  need  not  be  authenticated  by  the  signature  X>r  seal  of  the 
judge  {ZaMtkie  v.  Smith,  1  Keman,  480). 

/.  It  is  irregular  unless  by  leave  of  the  court  for  the  opposite  partv  instead 
of  submitting  amendments  to  the  case  served,  to  strike  out  the  whole  or  a 
large  portion  of  the  case  by  a  single  amendment  and  substitute  a  new  case 
drawn  by  h\maei(  (Stuart  v.  Binsse,  3  Bosw.  657 ;  4  Bosw.  616). 

g.  Semble,  where  the  amendments  are  on  a  separate  paper,  each  place  or 
passage  where  the  amendments  are  proposed  to  be  made  or  inserted,  should 
be  distinctly  marked  on  the  case  submitted  {Stuart  v.  BinMe^  8  Bosw.  658 ; 
4  Bosw.  616> 

A.  ExcepUons  taken  on  the  trial  but  not  noticed  on  the  argument  of  the 
U)peal  may  be  deemed  abandoned  {Oumminm  v.  Morris,  8  Bosw.  560 ;  FkLndter$ 
T.  CMttM,  1  Duer,  209;  and  see  Broum  v.  CoUe,  1  K  D.  Smith,  269). 

i  It  is  too  late,  after  the  commencing  to  argue  the  appeal,  to  object  that  tlia 
case  hss  not  been  settled  {Siday  v.  ChUSSmdar^  4  How.  260^ 
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I  RULE    37.       Filing   case   or     exoq^tians.      Ord&r    efo- 


I 


daring  ease  abandoned. 

Where  a  party  makes  a  case  or  exceptions,  he  shall  procure   the 
I  same  to  be  filed  within  ten  days  after  the  same  shall  be  settled,  or  it 

shall  be  deemed  abandoned. 
,j  And  on  filing  affidavit  that  such  case  or  exceptions  has  not  been 

I  filed,  and  showing  the  time  of  the  settlement  .thereof,  and  that  more 

than  ten  days  has  clasped  from  the  time  of  such  settlement^  an  order 
^  of  coarse  may  be  entered,  declaring  the  same  abandoned,  and  the 

party  may  proceed  as  if  no  case  or  exceptions  had  been  made. 

I  Ob  The  court  may  order  exceptions  to  the  report  of  a  referee,  to  be  filed 

1  mi-Mpro  tunc,  after  the  ten  days  fixed  by  the  court  {Sheldon  v.  Wood,  14  How. 

'  18 ;  JPlsek  t.  A.  T.  A  Ltwrpod  Mail  Steamship  Co.,  8  Bosw.  622 ;  and  see  Bob- 

*  inaon  ▼.  Eudatm  R  R  Co,,  8  Abb.  115). 

b.  The  moving  party  must,  within  ten  days  after  the  case  is  settled,  file  a 
copy  of  the  case  as  settled  and  the  original  papers  containing  the  case  and 
I  amendments  as  they  came  from  the  judge  or  referee  {Parker  v.  Link,  26  How. 

I  H         875), 

g  e.  Appeal  cannot  be  dismissed  for  fiiilure  of  appellant  to  serve  a  case  and 

I  exceptions  {Rankin  v.  Pine,  4  Abb.  809.    Query,) 

ii  d.  After  a  case  has  been  settled  and  filed  it  may  be  taken  in  any  subsequent 

t  step  in  the  cause  bs  prima  facie  evidence  of  the  &cts  therein  appearing  {Van 

i  Bergen  v.  Aekles,  21  How.  814). 
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J  ETILE    38.       Statement    of  facts    on    appeal    to    the 

J  Court  of  Appeals. 

i  A  party  desiring  to  appeal  to  the  court  of  appeals,  in  an  action 

I  tried  by  the  court  or  referees,  may  have  the  facts  upon  which  the 

decision  of  the  general  term  was  based,  settled  for  the  purposes  of 
such  appeal ;  and  for  the  purpose  of  such  settlement  the  party  shall, 
within  twenty  days  after  notice  of  the  judgment,  propose  and  serve 
upon  the  opposite  party  such  a  statement  of  the  facts  as  he  deems 
,  proper. 

!  The  party  upon  whom  such  statement  is  served  may,  within  twenty 

f  days  after  such  service,  prepare  such  amendments  to  the  statement 

I  •        as  he  may  deem  proper,  which  amendments  shall    be  in  writing, 

and  served  on  the  moving  party.    The  party  preparing  the  original ' 
statement  may  give  eight  days'  notice  that  the  statements  and  amend* 
I  ments  will  be  presented  for  settlement  to  the  justice  who  delivered 

I  the  opinion  in  the  case,  or  if  no  opinion  was  delivered,  to  the  pre- 

siding justice  of  the  court.     Such  justice  shall  settle  the  facts ;  and 
i  upon  the  statement,  as  settled  by  him,  he  shall  endorse  an  order  that 

'  the  statement  be  attached  to  the  judgment  roll. 

«.  Where  this  rule  has  been  disregarded,  eemble,  the  court  may  allow  the 
statement  to  be  made  nunc  pro  tunc  {amith  v.  Grant,  17  How.  883) 

See  aiUtf,  §  888  and  Rule  84. 

RULE  39.       Arguments  and  motions^  how  noticed^  a/nd 
I  defaults  thereon.     Orders  to  show  catcse^  when  gra/nted  and 

how  returnable.    A  stay  of  proceedings.     Irregularities   to  he 
staled.    Judgment  in  divorce  cases. 

All  questions  for  argument,  and  all  motions,  shall  \>e  brought  be- 
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fore  the  court  on  a  notice,  or,  when  a  notice  less  than  eight  dajs  is 
prescrihed  by  the  judge  or  court  under  ^  402  of  the  code,  by  an 
order  to  show  cause  ;  and  if  the  opposite  party  shall  not  appear  to 
oppose,  the  party  making  the  motion  or  obtaining  the  order,  shall  be 
entitled  to  the  rule  or  judgment  mored  for,  on  proof  of  due  ser- 
yice  of  the  notice  or  order  and  paper  required  to  be  served  by  him, 
unless  the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  special 
reason  for  a  notice  less  than  eight  days  appears  on  the  papers  pre- 
sented, and  the  party  shall,  in  his  affidavit,  state  the  present  condi- 
tion of  the  action,  and  whether  at  issue,  and  the  time  appointed  for 
holding  the  next  circuit  in  the  county  where  the  action  is  triable. 
The  order  shall  also  (except  in  the  first  judicial  district)  be  returnable 
only  before  the  judge  who  grants  it,  or  at  a  special  term  appointed 
to  be  held  in  the  district  in  which  such  judge  resides. 

No  order  served  after  the  action  shall  have  been  noticed  for  trial, 
if  served  within  ten  days  of  the  circuit,  shall  have  the  effect  to  stay 
the  proceedings  in  the  action  unless  made  at  the  circuit  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold 
such  circuit. 

And  when  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the 
consent  of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a 
divorce. 

a.  On  a  motion  to  set  aside  proceedings  for  irregularity,  the  court  will  re- 
gard only  such  irregularities  as  are  pointed  out  by  the  papers  on  which  the 
motion  is  founded  {paxt/&r  v.  Arnold^  9  How.  445).  **  Where  there  are  several 
grounds  on  which  a  motion  may  be  granted,  those  on  which  the  moving  party 
means  to  rely  must  be  distinctly  stated,  either  in  the  notice  or  in  the  affidifivits 
that  accompany  it ;  and  to  the  grounds  thus  stated  the  party  will  be  confined 
upon  the  hearing.  I  consider  this  to  be  the  established  practice ;  and  the  rule 
is,  in  itself,  so  reasonable  and  just,  that  I  have  no  inclination  to  dewt  from 
it"  (Duer,  J.,  Bawm^n  v.  SJieldon^  5  Sand.  660;  and  see  Harder  v.  aarder,  26 
Barb.  412) ;  and  in  Baumum  v.  Shddon^  the  judge  added,  ^  If  there  were  no 
other  grounds  for  the  denial  of  the  motion,  than  the  preliminary  objection 
that  the  grounds  of  the  motion  did  not  appcttu*  on  the  motion  papers,  I  should 
give  the  moving  party  leave  to  renew  the  motion  on  amended  papers." 

b.  The  notice  of  motion  in  the  case  does  not  specify  the  irregularity  com- 
plained of;  and  therefore  the  plaintiff  (the  moving  party)  cannot,  consistently 
with  the  settled  practice,  avail  himself  of  the  objection  to  the  plaintiff's  pro- 
ceedings (Boe?ie  v.  Ward,  7  How.  416). 

e.  If  an  order  to  show  cause  why  an  order  of  arrest  should  not  be  vacated 
on  the  ground  of  irregularity,  the  order  cannot  be  vacated  for  that  reason 
{Barker  v.  Cook,  40  Barb.  254). 

d.  It  seems  to  be  sufficient  if  the  ground  of  irregularity  appears  by  the 
motion  papers  although  not  in  the  notice  (Blake  v.  Zo^,  6  How.  108). 

e.  Motion  to  set  aside  jud^ent  for  a  defect  in  the  Btatement  is  not  vrithin 
the  rule  requiring  a  specification  of  the  irregularity  ((fi/in^^Tvnn^  v.  JSdgerton^ 
8  Abb.  419). 

/.  Issuing  an  execution  in  violation  of  a  stay  of  proceedings  is  not  an 
Irre^arity  merely,  within  this  rule  requiring  it  to  be  stated  in  the  notice  of 
motion  {Jackson  v.  Smithy^  16  Abb.  201 ;  see  Maeomber  v.  Mofor  ofN,  F.,  17 
Abb.  87,  48 ;  Lawrence  v.  Jones,  15  Abb.  110).    Nor  is  a  motion  to  set  aside  a 
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Judgment  entered  upon  confession,  for  a  defect  in  tlie  Htatement,  within  this 
rule  ( Winn^rtnner  v.  Bd^eridn^  80  Barb.  185).  Cases  within  the  rule  see  Ptr' 
kin$  T.  Mead  (22  How.  476X  SOaoer  t.  Fn-bes  (22  How.  477). 

<k  Where  a  motion  is  denied  because  the  ground  of  irregularity  was  not 
stated  in  the  notice,  leave  may  be  given  to  renew  the  motion  on  amended 
papers  {Maeomber  v.  Mayor  of  If,  T.^  17  Abb.  37). 

k  Where  no  irregularity  is  stated  in  the  notice  of  motion  and  the  motion  is 
denied,  on  appeal  from  the  order  denying  such  order  nothing  appearing  to  the 
contrary  the  court  will  presume  the  motion  was  denied  because  the  motion 

I  papers  did  not  disclose  the  irregularity  complained  of  and  will  affirm  the 

%  order  {Lewii  r.  Oraham,  16  Abb.  126 ;  and  see  Sfdpman  v.  Bhafer^  14  Abb. 

i  449). 

6.  An  order  to  show  cause  returnable  at  special  term,  must  be  granted  at 
special  term,  and  an  order  to  show  cause  returnable  before  a  ludge  out  of 

''  court,  must  be  made  by  the  Judge  before  whom  it  is  returnable  {Hcubrouek  y. 

t  .  Bhrieh,  7  Abb.  76). 

I  See  note  to  §  402. 

(2.  ''  The  notice  of  motion  contains  no  notice  that  a  feigned  Issue  would  be 
I  asked  for,  but  the  notice  does  state  *  that  they  will  ask  for  such  further  or 

other  relief  as  the  court  may  grant.*  Relief  has  sometimes  been  granted  on  a 
;  notice  as  general  as  this ;  but  I  am  inclined  to  believe  that  it  would  tend  to 

£  prevent  surprise,  if  the  court  would  not  listen*  to  a  prayer  until  the  petitioner 

i  had  discovered  and  is  able  to  give  notice  of  what  he  wants  **  (Mann  v.  Brooki^ 

7  How.  45'^. 

il 

BULE  40.   EnumercUed  motions.   Non-enwmerated  motions. 

i  Contested  motions^  where  to  he  heard, 

'\  Enumerated  motions  are,  motions  arising  on  special  verdict ; 

issues  of  law  ;  cases  ;  exceptions ;  appeals  from  orders  sustaining  or 
overruling  demurrers ;  appeals  from  an  inferior  court ;  and  appeals 

*  by  virtue  of  {  348  of  the  code. 

ji  Non-enumerated  motions  include  all  other  questions  submitted  to 

%  the  court,  and  shall  be  heard  at  special  term,  except  when  otherwise 

'  directed  by  law. 

^  Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at 

,  any  special  term  held  at  the  same  time  and  place  with  a  circuit,  ex- 

S  cept  in  actions  upon  the  calendar  for  trial  at  such  circuit,  and  in 

t  which  the  hearing  of  the  motion  is  necessary  to  the  disposal  of  the 

*  cause,  and  except  also  that,  in  counties  in  which  no  special  term  dis- 
tinct from  a  circuit  is  appointed  to  be  held,  motions  in  actions  tri- 
able in  any  such  conn  ty  may  be  noticed  and  brought  on  at  the  time 

j  of  holding  the  circuit  and  special  term  in  the  county  in  which  such 

r  actions  are  triable. 

.  0.  "  A  motion  for  a  reference  in  an  action,  held  to  be  a  non-enumerated  mo- 

'  tion  '*  (Conway  v.  HUcMns,  9  Barb.  88G> 

/.  The  motion  for  a  new  trial  on  the  merits,  is  not  a  non-enumerated  motion 
(EOsuforth  V.  OoocUng,  8  How.  4 ;  Van  Schaick  v.  Winne,  ib.  7). 

g,  *'An  appeal  from  an  order  appointing  an  administrator  is  a  calendar 
cause"  (BrockuHiy  v.  Jewett^  16  Barb.  593). 

i  K  [An  appeal  from  an  order  pursuant  to  section  849  is  a  non-enumerated  mo- 

tion, and  on  such  an  appeal  the  court  does  not  require  the  papers  to  be  printed, 

,  but  each  member  of  the  court  should  be  fbmished  with  a  cop^  of  the  papers 

on  which  the  appeal  is  founded,  and  such  copies  should,  to  mcilltate  referenoCi 
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a.  In  the  saperior  court  all  cases  of  appeal  from  decisions  OTerraling  or 
allowing  demurrers  are  considered  enumerated  motions,  and  are  to  be  placed 
on  the  calendar  for  argument ;  and  the  same  papers  are  to  be  printed,  serred, 
and  fhmished,  as  are  required  in  other  calendar  causes  at  the  general  term 
{BeyfwkUY.  Frrnnan,  4  Sand.  702). 

See  Code,  §g  400, 401. 

RULE  41.  .Filing  notes  of  issue,  Oeneral-term  cdlefnr 
dar.    Date  qf  issue. 

Notes  of  issue  for  the  general  term  shall  be  filed  eight  days  before 
the  commencement  of  the  court  at  which  the  causes  may  bo  noticed. 
The  clerk  shall  prepare -a  calendar  for  the  general  term,  and  cause 
the  same  to  be  printed  for  each  of  the  justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of  the 
service  of  the  notice  of  appeal ;  and  other  oases  as  of  the  time  when 
the  question  to  b6  reviewed  arose. 

See  10  How.  225,  and  as  to  Eangs  county,  Laws  1859,  dL  212). 

RULE  42.  MiumercUed  motions^  Tiovo  noticed.  Papers 
to  he  furnished.    And  by  whom. 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term  bj 
either  party. 

The  papers  to  be  furnished  on  such  motions,  shall  be  a  copy  of  the 
pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part 
thereof,  or  of  such  parts  only  as  relate  to  the  question  raised  by  the 
demurrer,  a  copy  of  the  special  verdict,  return  or  other  papers  on 
which  the  question  arises  ;  and  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  serve  a  copy  on  the  opposite  party,  except  upon  trial 
of  issues  at  law,  at  least  eight  days  before  the  time  the  matter  may 
be  noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish  the 
papers  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitl  ed  to 
move,  on  affidavit  and  notice  of  motion,  that  the  cause  be  struck  from 
the  calendar  (whichever  party  may  have  noticed  it  for  argument),  and 
that  judgment  be  rendered  in  his  favor  ;  provided,  however,  that  in 
mortgage  and  partition  cases,  where  the  plaintiff's  rights  are  not  con- 
tested, no  copies  of  pleadings  need  be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  question 
arises  on  special  verdict,  and  by  the  party  demurring  in  oases  of  de- 
murrer, and  in  all  other  cases  by  the  party  making  the  motion. 

b.  Where  the  party  whose  duty  it  Is  to  fbmiBh  the  papers  neglects  to  do  so, 
the  opposite  party  should  move  to  have  the  caase  struck  from  the  oedendar; 
he  cannot  raise  the  objection  when  the  cause  is  called  to  be  heard.  **  The 
cause  being  on  the  calendar,  and  moved  to  be  brought  on  to  hearing  on  notice 
duly  served  on  the  opposite  party,  the  court  will  not  hear  an  objection  to  the 
regularity  of  the  proceedings  in  that  stage  of  the  cause.  If  irregularly  noticed 
and  placed  on  the  calendar,  the  party  objecting  has  a  right  to  move  to  strike 
the  cause  therefrom ;  and  then  all  tlie  facts  wiU  appear,  enabling  the  comt  to 
decide  understandingly.  The  object  of  the  court  is  to  avoid  discussions  as  to 
the  regularity  of  the  proceeding  when  the  cause  is  called.  The  decision  in  16 
Johns.  2,  proceeds  upon  this  prmciple,  and  the  case  in  6  Cow.  600,  is  not  at 
variance  with  it"  (Sutherland,  J.,  Towruend  v.  Wheeler,  4  Wend.  197). 
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a.  On  an  appeal  from  an  order  striking  out  to  answer  as  frivolous,  held 
that  no  copies  of  papers  need  be  ftimishea  the  respondent  {OaUt  v.  Finch ^  24 
How.  193). 


RULE   43.     Papers  to  he  fumielud  on  cmpealy   and  hy 

whom.  To  he  printed.  Points  to  he  served.  Striking  dausefrom 

«        calendar.  Causes  under  %  372. 

*  When  an  appeal  is  notioed  for  a  general  term,  in  cases  eoibraoed 

in  chapter  8  of  title  11  of  the  code,  and  of  \  348  of  the  code,  the  ap* 

I  pellant  shall  furnish  the  papers  for  the  court,  which  consist  of  a  copy 

^  of  the  judgment  roll,  together  with  a  ease,  stating  the  time  of  uie 

>  commencement  of  the  suit,  and  of  the  service  of  the  respective  plead- 
K  ings,  the  names  of  the  original  parties  in  full,  the  change  of  parties,  if 

>  any  has  taken  place  pending  the  suit,  to  which  shall  be  added  the 
1                    opinion  of  the  court  below,  or  an  affidavit  that  no  opinion  in  writing 

was  given,  or  if  given,  that  a  copy  could  not  be  procured.  At  the 
commenoement  of  the  argument  the  appellant  shall  furnish  a  print- 
ed copy  of  the  papers  to  each  of  the  juages,  together  with  a  priftted 
copy  of  the  points  on  which  he  intends  to  rely,  with  a  reference  to 
'  the  authorities  which  he  intends  to  cite  ;  and  he  shall  also  deliver  to 

the  attorney  of  the  adverse  party,  at  least  eight  days  before  the  first 
f  day  of  the  term,  three  printed  copies  of  the  said  papers.     And  at  the 

commenoement  of  the  argument,  each  party  shall  serve  upon  his  ad- 
(  versary  a  printed  copy  of  his  points  and  authorities  on  which  he  in- 

s  tends  to  rely.    In  case  the  appellant  neglects  so  to  furnish   to  the 

<  adverse  party  the  said  number  of  copies  of   the  papers,  the  latter 

\  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion,  for  the 

1  .  earliest  practicable  day  in  term  for  hearing  non-enumerated  motions, 

I  that  the  cause  be  stricken  from  the  calendar  (whichever  party  may 

have  noticed  it  for  arg^iment),  and  that  judgment  be  rendered  in  his 
favor. 

When  a  case  is  agreed  upon  by  the  parties,  according  to  S  372  of 
the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument, 
duly  printed  as  in  cases  of  appeal. 

RULE  44.  Appeal  from  surrogal^s  decision.  Petition. 
Answer  to  petition.  Order  to  answer  petition.  Guardian^  ad» 
litemy  how  appointed.  Order  to  deliver  copy  petition.  Appel- 
lant to  furnish  papers. 

On  an  appeal  to  this  court  from  the  order,  sentence,  or  decree  of 
a  surrogate's  court,  the  party  appealing  shall  file  a  petition  of  appeal, 
addressed  to  thip  court,  with  the  clerk  of  the  county  in  whicn  the 
order,  sentence,  or  decree  appealed  from  was  made,  within  fifteen 
days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
shall  be  considered  as  waived  ;  and  any  party  interested  in  the  pro- 
ceedings in  the  court  below  may  thereupon  apply  to  this  court,  ex 
oarte,  to  dismiss  the  appeal  with  costs.  The  petition  of  appeal  shall 
briefly  state  the  general  nature  of  the  proceedings,  and  of  the  sen- 
tence, order,  or  decree  appealed  from,  and  shall  specify  the  part  or 
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parts  thereof  oomplained  of  as  erroneous ;    except  wliere  the  whole 
sentence,  order,  or  decree  is  alleged  to  be  erroneous,  in  which   case 
it  shall  be  sufficient  to  etate  that  the  same  and  every  part  thereof  is 
erroneous.     And  where  the  appeal  is  from  a  sentence   or  decree   on 
the  settlement  of  the  accounts  of  an  executor,  administrator  or  guar- 
dian, if  the  appellant  wishes  to  review  the  decision  as  to  tlie  idlow- 
ance  or  rejection  of  any  particular  items  of  the  account,  such  items 
shall  be  specified  in  the  petition  of  appeal ;  or  the  allowance  or  dis- 
allowance of  any  such  items   shall  not  be   considered  a  sufficient 
ground  for  reversing  or  modifying  the  sentence  or  decree  appealed 
from.    The  respondent,  in  his  answer  to  the  petition   of  appeal   ia 
such  oases,  may  also  specify  any  items  in  the  account,  as  to  which  he 
supposes  the  sentence  or  decree  is  erroneous  as  against  him  and  in 
favor  of  the  appellant.     And  upon  the  hearing  of  the  parties  upon 
such  appeal,  the  sentence  or  decree  may  be  modified  as  to  any  such 
items,  in  the  same  manner  as  if  a  cross-appeal  had  been  brought  by 
such  respondent.     The  appellant  may  have  an  order  of  course,  that 
the  respondent  in  the  petition  of  appeal  answer  the   same  within 
twenty  days  after  the  service  of  a  copy  of  the  petition  of  appeal  and 
notice  of  the  order,  or  that  the  appellant  be  heard  ez  parte.    And 
where  the  respondent  is  an  adult,  upon  filing  an  affidavit  of  such  ser- 
vice upon  the  attorney  of  the  respondent,  if  he  has  appeared  either 
in  this  court,  or  in  the  court  below  by  an  attorney  of  this  court,  or 
upon  the  surrogate  if  he  has  not  appeared  by  such  attorney,  and  that 
no  answer  to  the  petition  of  appeal  has  been  received,  the  appellant 
may  have  an  order  of  course  that  the  appeal  be  heard  ez  parte  as 
against  such  respondent.     Where  the  respondent  is  a  minor,  if  he 
does  not  procure  a  guardian  ad  litem,  upon  the  appeal,  to  be  appoint- 
ed within  twenty  days  after  the  filing  of  the  petition  of  appeal,  the 
appellant  may  apply  to  a  justice  of  this  court,,  ex  parte,  for  the  ap- 
pointment of  such  guardian.     And  if  the  minor  huA  appeared  by  his 
guardian  ad  litem  in  this  court,  the  appellant  may  have  an  order  of 
course  that  the  guardian  ad  litem  of  the  respondent  answer  the  pe« 
tition  of  appeal  within  twenty  days  after  service  of  a  copy  thereof 
and  notice  of  Uie  order,  or  that  an   attachment  issue  against  such 
guardian.     When  a  petition  of  appeal  is  filed,   if  it  has   not  been 
served  on  the  adverse  party,  the  respondent  may  have  an  order  of 
course,  that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to 
the  attorney,  or  to  the  guardian  ad  litem  of  the  respondent,  within 
ten  days  after  the  service  of  notice  of  such  order,  or  that  the  appeal 
be  dismissed ;  and  if  the  same  is  not  delivered  within  the  time  lim- 
ited by  such  order,  the  respondent,  upon  due  notice  to   the   adverse 
party,  may  apply  fX  a  special  term  to  dismiss  the  appeal  with  costs* 
Upon  the  hearing  of  any  such  appeal  as  is  referred  to  in  this  rule,  it 
shall  be  the  duty  of  the  appellant  to  furnish  the  court  with  a  copy 
of  the  petition  of  appeal,  and  of  the  answer  thereto,  if  an  answer  has 
been  received,  and  a  copy  of  the  proceedings  below,  including  a  copy 
of  the  appeal  as  entered. 

CL  Appeals  from  surrogate's  decrees  pending  before  circuit  judges  on  the 
first  Monday  of  July,  1847,  were  tpedal  proceedings^  and  were  not  transferred 
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to  the  snpreme  court,  either  by  the  constitution  or  the  Judidar7  act ;  but  the/ 
'  might  be  transferred  by  special  order  of  the  court  (BitUer  y.  Berutm,  1  Barb. 

526). 

^  a.  The  decree  of  a  surrogate  adn^tting  a  will  to  probate,  not  appealed  from, 

I  is  conclusiye,  and  cannot  be  reviewed  collaterally  (£KU  r.  Burgery  10  How. 

n  264 ;  and  see  MomEL  y.  Deniwon,  8  Abb.  401). 

I  b.  Appeals  from  surrogates*  courts  are  goVemed  by  the  law  in  force  prior  to 

^  theCode(Av64N0ayy.*/MO0ft,  16Barb.  590). 

I  6.  Who  may  appeoL — It  seems  that  any  person  dted  before  the  sarrogate, 

and  who  is  or  may  be  in  any  way  interested  as  heir,  next  of  kin,  devisee  or 
legatee,  may  appeal  (ReShermanf  16  Abb.  897,  note), 

,  d.  From  an  order  of  a  surrogate  appolntinjB^  an  administrator,  separate  ap- 

'  peals  should  not  be  brought  by  parties  opposmg  such  appointment,  as  next  of 

1  kin,  whose  interests  and  rights  are  the  same  {Broehoc^  y.  Jewett,  16  Barb.  590). 

*  «.  Fartias  to  ttaa  appeal — ^The  heirs4it-law,  next  of  kin,  and  legatees  of  « 
s  decedent  are  necessary  parties  to  an  appeal  from  an  order  admitting  a  will  to 
I                   probate  {€Nlman  y.  Gibmn,  85  Barb.  591). 

B  /.  Upon  an  appeal  from  an  order  or  decree  of  a  surrogate,  all  persons  to  whom 

g  sums  are  awanled  by  the  surrogate,  and  who  are  therefore  interested  in  sus- 

tiuning  his  decree,  should  be  made  parties  respondent  in  the  petition  of  ap- 
f  peal,  although  they  were  not  parties  to  the  proceedings  before  the  surrogate 

i  {WUooz  y.  SmUh,  26  Barb.  816). 

»  g.  Where  there  is  a  defect  of  parties,  if  no  motion  is  made  to  stay  or  dismiss 

f  the  appeal  on  that  ground,  and  the  omitted  parties  have  neither  taken  an  ap- 

peal  themselyen,  nor  applied  to  be  made  parties,  the  appellate  court  cannot 
reverse   the  decree  appealed  from,  although  they  may  deem  it  erroneous 

'  {firmon  v.  Evam,  84  Barb.  694). 

^  A  Proceedings  on  death  of  the  appellant  {BB7W>icik  y.  Ooaper,  10  Paige,  304). 

*  i  If  any  of  the  respondents  are  infants,  a  guardian  ad  litem  must  be  ap- 
i  pointed,  and  the  order  to  show  cause  varied  accordingly  (Bentoiek  y.  Cooper. 
y                   10  Paige,  804). 

L  /  Effect  of  appeal — ^The  eflfoct  of  an  appeal  is  to  stay  all  proceedings  be- 

fore the  surrogate  pending  the  appeal  {ISda  v.  Hiokiy  12  iBarb.  822 ;  Newhxmm 

f  y.  QaJlSy  5  Surrogates'  Rep.  218). 

^  k.  Time  for  appealing. — ^An  appeal  fh>m  a  decision  of  a  sarrogate  confirm« 

\  ing  the  probate  of  a  will,  must  be  brought  within  thirty  days  after  the  making 

the  decree  {WWiamey,  FUch,  15  Barb.  654). 

(  I.  Before  the  code,  if  the  appeal  was  not  taken  within  the  time  limited  by 

I  statute  (2  R  S.  608  to  611),  the  right  of  appeal  was  lost  {Bronmm  v.  Wmrd,  8 

'  Pftige,  189).    It  is  presumed  the  law  is  still  the  same. 

m.  Petition  of  appaed. — ^The  petition  of  appeal  should  name  the  persons 

\  intended  to  be  made  respondents,  and  should  pray  that  they  answer  the  peti- 

I  tion  (KeUeU  v.  RjMmn,  4  Paige,  102).    It  should  be  entitled  in  the  appeal  ' 

J  {Oardner  v.  Oardner^  5  Paige,  170) ;  and  all  parties  to  the  proceedincs  before 

the  surrogate,  interesting  in  sustaining  or  d^eating  the  decree  appealed  tYoau 

^  should  be  made  parties  to  the  appeal  {Oilehriet  y.  ^fiea,  9  P&ige^  6o ;  Suffern  v. 

Lawrence^  4  How.  129 ;  2  Code  Rep.  69) ;  and  a  party  so  affected  by  the  ap- 

I  peal,  but  not  a  party  thereto,  may  have  the  same  so  modified  as  not  to  preju- 

dice his  rights  (Gardner  v.  Oardr^er,  5  Pai^e,  170).  On  the  final  accounting  of 
an  executor,  he  should  name  the  persons  mtended  to  be  made  respondents, 

'  and  who  are  called  upon  to  answer  (Brotcn  v.  Bhane^  84  Barb.  594). 

'  n.  A  petition  of  appeal  from  a  decree  of  a  surrogate  assuming  to  settle  the 

I  accounts  of  a  guardian  on  an  application  by  him  in  his  character  of  adminis^ 

trator,  need  not  speeify  the  items  of  the  accounts  {Banks  v.  Taylor.  10  Abb.  199). 
0,  Amending  Petition. — The  court  may  allow  a  petition  of  appeal  to  be 

amended  to  bring  in  additional  parties  {Ownan  v.  Ouman^  85  Barb.  591). 
I  p.  Filing  Petition.— The  court  may  extend  the  time  to  file  the  pellUou  ot 
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appeal  (J9a(Nw y.  Vmn  AmringB^  A  Paige» 270,  Bafwn  y.  LoMrenoe^  4  Hov. 
m\  9  bode  Rep.  60). 

a.  Compelling  soixogate  to  make  a  retnzn. — K  sonogate  will  be  com- 
pelled to  make  a  return  to  an  appeal  within  a  reasonable  time  (no  time  bein^ 
fixed  by  statute  or  mle),  by  an  order  of  the  court,  on  pain  of  attachment 
(Gardner  y.  Brauti^  5  How.  851>  An  objection  that  his  lees  have  not  beea 
paid,  is  of  no  avail  where  it  appears  they  were  offered  to  be  paid  when  aacer* 
tained.    {lb.) 

b.  Bztending  time  to  prooura  ratonL — ^Where  the  appellant  could  not 
obtain  the  return,  nor  take  any  steps  to  procure  it,  nor  compel  the  return,  the 
court  will  allow  him  (hrther  tune  to  precure  the  return  {Oilman  r.  Oilman^  85 
Barb.  691). 

a  Motion  to  illamlaa  appeal.— Where  aa  appeal  is  taken  from  an  order 
of  the  surrogate,  and  the  petition  of  appeal  is  fllea  within  the  time  prescribed 
by  the  rules  of  court,  an  application  to  the  court  under  the  rule  to  dismiss  tho 
appeal,  b?  a  party  whose  interest  is  affected  by  the  appeal,  but  who  has  not 
been  made  a  party  to  the  petition  of  appeal,  must  be  made  upon  notice.  That 
rule  only  authorizes  an  ez-parte  application  to  be  made  to  dismiss,  where  the 
petition  of  appeal  has  not  been  filea  in  time ;  not  where  any  of  the  proper 
parties  hare  been  omitted  fai  the  petition  {Suff&m  y.  Lawrenee^  4  How.  129 ;  2 
Code  Rep.  69). 

dL  Appeal,  ^rhara  heard. — An  appeal  from  a  surrogate's  order  admitting  or 
reftising  to  admit  a  will  to  probate,  should  in  the  first  instance  be  heard  at 

Sneral  term  {Waits  y.  Aikin^  4  How.  489;  see  Broekway  y.  Jeweti,  16  Barb. 
0).  In  Weeer  y.  JTomTi  (7  How.  180;  a  G.  14  Barb.  876),  it  was  held  that 
appeals  from  all  decrees  or  sentences  of  surrogates  should  be  first  heard  at 
general  term.  In  that  case,  howeyer,  the  court  (Wright,  J.),  at  the  request  <^ 
both  parties,  heard  the  appeal  at  special  term. 

0.  Papers  to  be  fomiahed  to  the  oourt — Upon  an  appeal  from  a  surro- 
gate's decree,  the  papers  necessary  to  be  furnished  to  the  court  are,  the  copy 
of  the  surrogate's  return,  copies  of  the  petition  of  appeal  and  answer,  and  a 
copy  of  the  points  {Halsey  y.  Van  Amringey  6  Paige,  12). 

/.  Prooeedinga  on  appaaL—Upon  an  appeal  from  the  decree  of  a  surro- 
gate on  an  application  for  letters  of  administration,  the  supreme  oourt  is  to 
reyi^w  the  determination  upon  the  proofii  before  the  surrogate.  It  cannot 
receive  further  evidence  nor  award  an  issue  to  be  tried  by  Jury  at  circuit  Tlie 
power  of  tlie  supreme  court  to  award  an  issue  ia  confined,  it  seems,  to  appeals 
from  decisions  admitting_  or  refusing  to  admit  a  will  to  record  or  probate 
(Deoin  y.  Pakhin,  26  N.  Y.  441). 

g.  On  the  reversal  of  a  surrogate's  decree  admitting  an  instrument  to  rpcord 
and  probate  as  a  will,  may  the  court  a^iudfe  the  instrument  void,  or  must  the 
Judgment  be  simply  of  reversal  ?   (JTaaa  y.  Mead^  11  Barb.  661.) 

h  On  appeal  from  a  final  decree  of  a  surrogate,  the  supremo  court  may  re- 
ceive newly  discovered  evidence  in  addition  to  the  evidence  which  was  before 
the  surrogate  (CaviiW^  oippeal,  9  Abb.  898). 

i.  Where  an  objection  to  the  competency  of  a  witness  eiamincd  before  a 
aurrogate  is  not  raised  there,  it  will  be  deemed  to  have  been  waived,  and  can- 
not be  raised  on  appeal  (Meihtumgh  v.  LaughUn,  20  Barb.  288). 

J,  Where  there  is  a  doubtful  question  of  fiict,  the  court  will  reverse  tho  sur- 
rogate's decree,  and  order  issues  to  be  tried  by  a  Juiy  {Putehen  v.  Decin,  87 
Barb.  430). 

k.  Where  the  decision  of  a  surrogate  admitting  a  will  to  probate,  has  on 
appeal  been  reversed  on  the  ground  that  tho  evidence  before  him  was  insuffi- 
cient, he  may  try  the  question  as  to  the  validity  of  the  will  a  second  time 
{Mead  v.  Mead,  18  Barb.  578). 

I  Where  on  an  appeal  from  the  decision  of  a  surrogate  refiising  to  admit  a 
will  to  probate,  the  decision  was  reversed  (by  the  circuit  judge),  and  a  feigned 
issue  ordered,  upon  wliich  issue  the  appellant  obtained  a  verdict  by  default. 
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I  held  that  a  moMon  to  set  adde  each  yerdict  must  he  made  hefore  the  sorro- 

gate  (Be  Hicks,  4  How.  816). 

1  o.  Coita. — ^The  ooetg  of  an  iq)peal  from  a  tunogate's  comt  are  regulated  hy 

s  the  code  (see  §  818). 

K  h.  Where  several  parties  to  a  prooeedhig  hefore  a  surrogate,  appeal  hy  dif- 

ft  ferent  attorneys  who  are  partners,  they  are  entitled  to  only  a  single  hill  of 

'  costs ;  and  the  fact  that  the  appellate  court  decides  in  each  appeal  that  the 

order  appealed  from  he  reyers^  with  costs,  will  not  prevent  the  application 
I  of  this  rule  {Brookway  t.  JeweU,  16  Barb.  690). 

>  c  The  compensation  for  the  printed  papers  fhmished  the  court,  is  limited 
t<                   to  the  dishursement  for  the  printing,    {lb,) 

d  Where  on  an  appeal  from  a  dedsion  of  a  surrogate  the  decision  is  affirmed 
r  by  the  supreme  court,  and  on  appeal  to  the  court  of  appesls  both  decisions 

B  are  reversed  **  without  costs,"  the  a^ppellant  is  not  entitled  to  costs  in  either 

I  court  (Macgngory.  BueU,  17  Abb.  82). 

*  e.  Costs  in  surrogates'  courts  are  to  be  taxed  according  to  the  common  pleaa 

ii  *  fee  bill  of  1887  {Lee  v.  Lee,  16  Abb.  127). 

^  /.  The  suiTogate,  in  proceedings  before  him,  may  award  costs  to  he  taxed, 

^  but  he  has  no  power  to  make  an  arbitrary  allowance  for  counsel  fees,  and  such 

counsel  fees  as  may  be  taxable  are  to  be  allowed  to  l^e  party  and  not  to  his 

counsel  (Detdn  v.  J^nOMn,  86  N.  Y.  441 ;  see  Xm  t.  Lee,  89  Barb.  172 ;  and 

f  Laws  1868,  p.  608,  %  8). 

j  g.  The  decision  of  a  surrogate  awarding  costs  on  the  final  settlement  of  the 

>  accounts  of  administrators,  may  be  reviewed  on  appeal  ( WHeox  v.  8mi^.  26 
<  Barb.  817). 

J  A.  AppNsal  to  oonrt  of  appeal& — A  Judgment  of  the  supreme  court  afflrm- 

'  ing  an  order  of  a  surrogate  denying  a  motion  for  leave  to  discontinue  pro- 

ceedings for  accounting  by  a  euardian  and  directing  the  proofs  to  be  closed,  is 

>  not  appealable  to  the  court  of  appeals  {Tompkins  v.  Shuliee,  7  How.  194). 

f  tL  An  order  of  the  supreme  court  reversing  a  final  decree  of  a  surrogate  in 

a  proceeding  for  an  account  and  directing^  the  proceedings  to  be  remitted  to 
the  surrogate  with  instructions,  &c.,  is  appealable  to  the  court  of  appeals 
(Wagener  v.  BeHeff,  4  How.  195 ;  so  is  an  oraer  reversine  a  surrogate's  decree 
admitthig  a  will  to  probate  for  error  in  law  {Talbot  v.  Talbot^  28  JN.  T.  17). 

/  A  Judgment  of  the  supreme  court  reversing  an  order  of  a  surrogate  with 
eoete,  is  not  appealable  to  the  court  of  appeals  until  the  amount  of  costs  are 
entered  in  the  Judgment  and  the  Judgment  roll  is  filed  {MeMahon  v.  Harrison^ 
SkHow.  860). 

See  ante,  p.  668,  g. 

See  note  to  section  818  of  the  code. 

BULE  46.  Points  on  motions.  Discussion  on  facts* 
In  all  enumerated  motions,  each  party  shall  briefly  state  upon  his 
printed  points,  the  leading  &ots  which  he  doems  established,  with 
a  reference  to  the  folios  where  the  evidence  of  such  facts  may  be 
fbnnd  ;  and  the  court  will  not  hear  an  extended  discussion  on  a  mere 
question  of  (act 

BULE  46.     Cases^  points^  So,j  how  printed. 

The  oases  and  points,  and  all  other  papers  famished  to  this  court 
at  a  general  term  in  calendar  causes,  shall  be  printed  on  white  writ- 
ing paper,  with  a  mar^n  on  the  outer  edge  of  tne  loaf,  not  less  than 
one  and  a  half  inch  wide.     The  printed  pi^e,  exclusive  of  any  mar- 

final  note  or  reference,  shall  be  seven  inches  long  and  three  and  a 
alf  inches  wide.    The  folio,  numbering  from  the  commencement  to 
the  end  of  the  papers,  shall  be  printed  on  the  outer  margin  of  the  page. 
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€L  The  expense  of  printing  is  a  disboraement  (16  Barb.  590). 

BITLE  47.     Certiorari^  when  heard. 

Bvery  case  on  oertiorari  to  sabordinate  courts,  tribnnaLi,  or  magis- 
trates, may  be  brought  to  a  hearing  by  either  party,  upon  the  osual 
notice  of  armament ;  and  shall  be  entitled  to  preference  on  the  mom- 
ing  of  any  day  daring  the  first  week  of  term. 

UTILE  48.    Nbnrenumerated  motions^  hearing  of. 

Non-enumerated  motbns  made  in  term  time,  at  a  general  term,  will 
be  beard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Friday 
of  the  second  week,  of  the  term,  immediately  after  the  opening  of  the 
court  on  that  day.  Except  in  the  first  judicial  district,  a  party 
attending  pursuant  to  notice,  to  oppose  a  non*enumerated  motion,  if 
the  aame  shall  not  be  made  on  the  day  for  which  it  is  noticed,  may,  at 
the  close  of  that  order  of  business,  take  a  rule  against  the  party  giT« 
ing  the  notice,  for  costs  fbr  attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 

b.  A  criminal  case  cannot  \ie  moved  out  of  its  order  on  the  calendar  by  the 
defendant,  unlefls  the  notice  of  argument  states  his  intention  of  bringing  it  on 
out  of  its  order  (Barron,  y.  The  PSfple,  1  Barb.  186).  Does  the  rule  give  either 
party  the  right  to  move  the  case  out  of  ito  order,  or  does  it  apply  to  the  coun- 
sel for  the  people  only  ?  (lb,;  see  Laws  1868,  ch.  87). 

6.  Actions  in  which  executors  or  administrators  are  sole  plaintiff  or  sole 
defendants,  have  a  preference  In  the  supreme  court  at  general  term,  and  ap- 
peals which  prevent  the  issuing  of  letters  testamentarv  or  of  general  adminis- 
tration have  a  preference  in  the  supreme  court  over  all  actions  except  criminal 
cases,  and  may  be  moved  out  of  their  order  accordingly  (Laws  1860, 
ch.  167). 

BIJLE  49.  Ifon-enumera^ted  motions^  haw  noticed. 
Non-enumerated  motions,  except  in  the  first  district,  shall  be  no- 
ticed for  the  first  daj  of  the  term  or  sitting  of  the  court,  accompanied 
with  copies  of  the  affidavits  and  papers  on  which  the  same  shall  be 
made ;  and  the  notice  shall  not  be  for  a  later  day.  unless  sufficient 
cause  be  shown  [and  contained  in  the  affidavits  served]  for  not  giving 
notice  for  the  first  day. 

d.  Rule  82  of  supreme  court  rules,  requires  non-enumerated  motions,  except 
in  the  first  district,  to  be  noticed  for  tlie  first  day  of  the  term  or  sitting,  unless 
sufficient  cause  shall  be  shown  for  the  omission ;  and  then  a  motion  may  be 
noticed  for  a  day  in  term  special,  other  than  the  first,  but  sufficient  excuse 
must  appear  upon  the  movmg  papers  (Whipple  v.  WHUams^  4  How.  28). 

e.  The  first  part  of  this  rule  does  not  s>vply  to  motions  made  on  the  regular 
notice  of  eight  days  (Lakejf  v.  CogsweU,  8  Code  Rep.  116).  The  last  part  of  Rule 
82  of  the  rmes  of  the  supreme  court  was  held  to  be  inconsistent  with  section 
401  of  the  code.  (lb.) 

f.  By  a  rule  of  the  court  of  common  pleas  fiir  the  city  and  county  of  New 
York,  it  is  ordered,  that  orders  to  show  cause  on  non-enumcratea  motions 
will  not  hereafter  be  granted,  except  upon  affidavit  showing  the  necessitT  of 
making  the  time  of  notice  shorter  than  is  required  in  the  Code ;  and  where 
such  order  is  returnable  on  any  other  day  than  the  first  day  of  the  special 
term,  the  reason  therefor  must  be  stated  m  the  affidavits  on  which  the  motion 
is  founded  (see  Appendix;  and  2  Code  Rep.  188). 
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UTILE  50.    Motions  to  amend  pleadings. 
Motions  to  strike  oat  of  any  pleading  matter  alleged  to  be  irrele- 
vant or  redundant,  and  motions  to  correct  a  pleading  on  the  gronnd 
!  of  its  being  "  so  indefinite  or  uncertain,   that  the   precise  natare  of 

I  the  charge  or  defence  is  not  apparent,"  must  be  noticed,  before  de- 

>  mnrring  or  answering  the  pleading,  and  within  twentj  days  from  the 

service  thereof. 

a,  A  motion  to  strike  ont  irrelevant  or  redundant  matter,  or  to  correct  a 

pleitding,  must  be  noticed  before  demnrring  or  answering  the  pleading,  and 

X  within  twenty  days  from  the  service  of  such  pleading  {fiwma  v.  8iSug«eriiie%  Turn- 

.  |»)b0  iiood  C0. 8  How.  237 ;  .Benman  v.  i67M{(£m,  5  Sand.  657 ;  JV.  7,  Ice  Co.  y.  N. 

^  WeU,  In*,  Co,  21  How.  284). 

'*  &  An  answer  served  pendhig  a  motion  to  correct  the  complaint  is  a  waiver 

r  of  the  motion  {Qoeh  v.  Marth^  How.  489). 

L  es.  An  extension  of  the  time  to  answer  is  a  waiver  of  all  formal  objections  to 

li  the  complaint,  and  a  bar  to  a  motion  to  strike  out  irrelevant  matter,  unless 

\  the  right  to  make  such  motion  is  expressly  reserved  (Bowman  v.  Shefdon,  5 

?  Sand.  657). 

d.  This  rule,  as  plainly  applicable,  is  binding  upon  the  superior  court   (i(.) 

e.  The  moving  party  need  not  show,  in  the  first  instance,  that  the  motion  is 
made  within  twenty  days  (Barber  v.  BennetL  4  Sand.  705 ;  Boota  v.  Sau^orHes 

\  TiirwpikeBoad  (^.  8  How. 287 ;  om^  see i&^vr»  v.  ii^itAicmtf,  6  lb.  66). 


ETJLE  51.    Proceedings  on  retv/rn  to  Tna/nda/mus^  <6o. 
The  return  to  a  writ  of  mandamas,  or  of  prohibition,  having  been 
I  filed,  the  party  making  snch  return  may  serve  a  notice  upon  the  re« 

f  later,  requiring  him  to  demur  or  plead  thereto  within  twenty  days 

'  after  such  service  ;  and  if  no  plea  or  demurrer  to  suoh  return  be  in- 

I  terposed,  within  that  time,  either  party  may  notice  the  matter  for  a 

hearing  at  the  next  or  any  subsequent  special  term  at  which  the 
same  may,  according  to  the  practice  of  the  court,  be  heard  as  a  non- 
enumerated  motion,  and  the  same  shall  be  heard  and  disposed  of  on 
^  the  said  return. 

i  f.  There  is  no  statutonr  limitation  of  the  time  within  which  writs  of  man 

j  damns  may  be  obtained  (The  People  v.  Supervisors  of  WestchesAer^  12  Barb.  446). 

.  g.  Service  of  notice  of  motion  for  a  mandamus  on  a  nu^ority  of  the  oontract- 

ing  board  (a  part  of  the  canal  board)  of  the  State,  including  the  cliairman,  hdd 
!  a  sufficient  service  (The  People  v.  The  ContraeUng  Boards  20  How.  206). 

A.  Costs  in  mandamus  cases  (The  People  v.  Ftayg^  5  Abb.  282). 

iL  As  to  mandamus  generslly,  see  7  How.  81, 124, 290 ;  11  How.  89 ;  6  Abb. 
1  80 ;  12  Abb.  885. 

I 

'  BULE  52.    Additional  allowances. 

Applications  for  an  additional  allowance  under  the  provisions  of 
the  309th  section  of  the  Code  of  Procedure,  can  only  be  made  to  the 
court  before  which  the  trial  is  had,  or  the  judgment  rendered. 

/  The  rule  in  the  second  district,  adopted  May,  1868,  is,  '^  that  no  allow- 
ance will  be  made  in  actions  for  the  foreclosure  of  mortgages  (except  where  a 
defence  has  Ueen  interposed  and  a  trial  has  been  had),  beyond  that  spedfled 
and  allowed  by  the  act  Of  1857,  and  that  in  all  cases  motions  for  an  additional 
allowance,  on  the  ground  that  the  actions  are  difficult  or  extraordinaiy,  must 
be  made  before  the  close  of  the  trial,  when  made  before  the  court  and  a  Juiy, 
or  before  tl^p  court  alone. 
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<L  "  When  the  trial  has  been  had  before  a  referee  or  referees,  the  application 
moat  be  made  on  notice,  upon  a  certLficate  of  the  referee  or  referees,  of  the  fecta 
which  render  the  allowance  proper.*' 

BULE  53,    Ju%tic^%  return  on  appedlj  amendment  of. 

On  appeals  from  a  jaatice's  judgment,  where  the  county  court  has 
not  jurisdiction,  by  reason  of  relationship,  Ac.,  a  notice  of  motion  for 
an  order  to  compel  the  justice  to  amend  his  return,  may  be  given  in 
twenty  days  after  the  date  of  the  certificate  of  the  county  judge,  and 
not  after  that  time. 

RULE  54.    Number  of  eounsely  So. 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more 
than  one  counsel  shall  be  heard  on  each  side,  and  then  not  more  thaa 
one  hour  each,  except  when  the  court  shall  otherwise  order. 

RULE  '65.    Counsel  to  endorse  proof  of  notice. 

When  a  rule  is  obtained,  either  at  a  general  or  special  term,  bj 
default,  the  counsel  obtaining  the  same  shall  endorse  his  name,  as 
counsel,  on  the  paper  containing  the  proof  of  notice  ;  and  the  clerk  in 
entering  the  rule,  shall  specify  the  name  of  such  counsel. 

RULE   56.       Orders  on  petitions. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  such 

Setitions  by  the  names  and  descriptions  of  the  petitioners,  and  Uie 
ate  of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting 
forth  the  tenor  or  substance  thereof  unnecessarily.  Any  order  or 
judgment  directing  the  payment  of  money,  or  afiFecting  the  title  to 
property,  if  founded  on  petition,  where  no  complaint  is  filed,  may,  at 
the  request  of  any  party  interested,  be  enrolled  and  docketed  as  other 
judgments. 

RULE  57.      Time  for  complying  with  orders. 

In  all  cases  where  a  motion  shall  be  granted,  on  payment  of  costs, 
or  on  the  performance  of  any  condition,  or  where  tne  order  shall  re- 
quire such  payment  or  performance,  the  party  whose  duty  it  shall  be 
to  comply  therewith,  shall  have  twenty  days  for  that  purpose,  un- 
less otherwise  directed  in  the  order.  But,  where  costs  to  be  adjusted 
are  to  be  paid,  the  party  shall  have  fifteen  days  to  comply  wiUi  the 
rule,  after  the  costs  shall  have  been  adjusted  by  the  clerk  pn  notice, 
unless  otherwise  ordered. 

b.  This  rule  has  no  application  to  an  order  directing  defendant  to  satisfy 
the  part  of  plaintiff's  claim  by  the  answer  admitted  to  be  due  {Baker  y.  iTiMt- 
baum,  1  Hilton,  649). 

a  Where  a  new  trial  is  gianted  on  payment  of  the  costs  of  the  trial  and 
subsequent  thereto,  the  costs  must  be  regularly  adjusted  before!*  the  time  for 
their  payment  under  this  rule  begins  to  run,  and  this  notwithstandhig  the 
costs  are  fully  stated  in  the  Judgment-roll  and  require  merely  to  be  separated 
from  the  earlier  costs  in  the  cause  {Iforth  y.  Smyeant,  14  Abb.  294), 

See  aiUe,  p.  621,  t.  * 
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^  EITLE  68.      Ordsr  to  %iay^  with  view  to  change  venue. 

I  HevoTdng  stay.    Notice  of  revocation. 

No  order  to  stay  proceedings  for*  the  purpose  of  moying  to  change 

the  place  of  trial  shall  be  granted  unless  it  shall  appear,  from  the 

papers,  that  the  defendant  has  used  due  diligence  in  preparing  the 

ti  motion  for  the  earliest  practicable  day  after  issue  joined,  ouch  order 

It  shall  not  stay  the  plaintiff  from  taking  any  step,  except  subpoenaing 

i:  witnesses  for  the  trial,  without  a  special  clause  to  that  effect.     On 

I  presenting  to  and  filing  with  the  officer  granting  the  order,  an  affida« 

yit,  showing  such  facts  as  will  entitle  the  plaintiff,  according  to  the 

settled  practice  of  the  court,  to  retain  the  place   of  trial,  the  officer 

shall  revoke  the  order  to  stay  proceedings  ;  and  the  plaintiff  shall 

f  give  immediate  notice  of  such  revocation  to  the  defendant's  attorney. 

w 

a.  In  Bchtruik  ▼.  McKie  (8  Code  Rep.  24 ;  4  How.  24^),  the  plaintiff  had  given 

notice  of  motion  before  Willard,  J.,  at  chambers,  on  the  80th  October,  to 

change  the  place  of  trial.    After  Uie  service  of  such  notice,  and  on  the  10th 

October,  the  defendant  obtained  an  order  of  a  county  Judge,  stayinf  all  pro- 

.  ceedmgs  on  the  part  of  the  plaintiff,  until  the  decision  of  the  said  motion. 

^  This  order  was  served  on  the  plaintiff,  but  was  disregiurded  by  him.    Tlie 

I  court  said,  It  is  plain,  by  section  401,  et  %eq^  of  the  code,  that  the  judge  has  no 

li  Jurisdiction  of  the  motion  at  chambers,  and,  consequently,  the  order  to  stay 

proceedings  for  that  purpose  was  void.    It  appeared  on  its  &ce  to  be  a  nullity. 

An  order  was  never  a  stay  of  proceedings  unless  accompanied  wiUi  a  notice 

of  motion ;  but  a  notice  of  motion,  to  be  of  any  efficacy  to  uphold  the  order, 

must  be  to  a  court  having  Jurisdiction  of  the  matter.    Again,  the  (now  ftSth) 

^  rule  allows  the  plaintiff  to  proceed  to  Judgment,  imless  the  order  specially  di- 

I  rects  otherwise  (PmMm  v.  BoQen^  5  How.  208). 

# 

RpXE  59.    Affidamts  to  cJumge  venue. 

In  addition  to  what  has  usually  been  stated  in  affidavits  concern* 
ing  venue,  either  party  may  state  the  nature  of  the  controversy^  and 
show  ho.w  his  witnesses  are  material ;  and  may  also  show  where  the 
cause  of  action  or  the  defence,  or  both  of  them,  arose ;  and  those 
facts  will  be  taken  into  consideration  by  the  court,  in  fixing  the  place 
for  trial. 

*  EXILE  60.    Guardians  ad  lit^m. 

» 

i 
I 


( 
I 
I 
f 


No  person  shall  be  appointed  guardian  ad  litem,  either  on  the  ap- 
plication of  the  infant  or  otherwise,  unless  he  be  the  general  guardian 
of  such  infant,  or  is  fully  competent  to  understand  and  protect  the 
riffhts  of  the  infant,  and  who  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel 

'  of  the  adverse  party.    And  no  person  shall  be  appointed  such  guard- 

ian, who  is  not  of  sufficient  ability  to  answer  to  the  infant,  for  any 

I  damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 

f  the  defence  or  prosecution  of  the  suit. 

This  rule  shidl  not  apply  to  actions  fcr  the  recovery  of  money  only 

1  or  of  specific  real  or  personal  property,   as  specified  in  §  253  of  the 

'  code. 

I  b.  The  court  will  not  appoint  a  gaardian  ad  UUm  for  an  bi&nt  defendant, 

on  the  noniination  of  the  pffldntiff  (2Paige,  804;  but  see  Code,  g  IIG). 
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a.  Where  the  court  dearly  dUcorers  that  the  interesta  of  hifbnta  are  com- 
mitted to  a  guardian  who  ia  not  likely  to  protect  them,  he  should  be  remcTed 
and  a  proper  one  appointed  {IMcf^ldi  y.  BunoeR,  5  How.  8il> 

RULE  61.     Duty  of  guardian  ad  litem. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  this  court,  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  proceeding 
against  him,  whenever  appointed  for  that  purpose  by  an  order  of  this 
court.  And  it  shall  be  the  duty  of  such  guardian  to  examine  into  the 
circumstances  of  the  case,  so  far  as  to  enable  him  to  make  the  proper 
defence,  when  necessary  for  the  protection  of  the  rights  of  the  in- 
fant ;  and  he  shall  be  entitled  to  such  compensation  tor  his  services, 
as  the  court  may  deem  reasonable. 

BIJLE  62.  Guardian  not  to  receive  property  unless  secu- 
rity has  been  given. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given  se- 
curity to  the  infant  according  to  law,  snail,  as  such  guardian,  receive 
any  money  or  property  belonging  to  such  infant,  or  which  may  be 
awarded  to  him  in  the  suit,  except  such  costs  and  expenses  as  may 
be  allowed  by  the  coart  to  the  guardian  out  of  the  fund,  or  recovered 
by  the  infant  in  the  suit.  Neither  shall  the  general  guardian  of  an 
infant  receive  any  part  of  the  proceeds  of  a  sfue  of  real  property  be- 
longing to  such  infant,  sold  under  a  decree,  judgment,  or  order  of 
the  court,  until  the  ffuardian  has  given  such  further  security  for  the 
faithful  discharge  of  his  trust  as  the  court  may  direct 

RULE  63.     General  guardian^  how  appointed. 

For  the  purpose  of  having  a  general  guardian  appointed,  ihe  in- 
fant, if  of  the  age  of  fourteen  years  or  upwards,  or  some  relative  or 
friend  if  the  infant  is  under  fourteen,  may  present  a  petition  to  the 
court,  stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and  the 
relationship,  if  any,  which  such  person  bears  to  the  infant,  and  the 
nature,  situation  and  value  of  the  infant's  estate. 

RULE  64.  Age  of  infant^  how  ascertained 
Upon  presenting  the  petition,  the  court  shall,  by  inspection  or  oth- 
erwise, ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen 
years  or  upwards,  shall  examine  him  as  to  his  voluntary  nomination 
of  a  suitable  and  proper  person  as  guardian ;  if  under  fourteen, 
shall  ascertain  who  is  entitled  to  the  guardianship,  and  shall  name  a 
competent  and  proper  person  as  guardian.  The  court  shall  also  as- 
certain  the  amount  of  the  personal  property,  and  the  gross  amount  or 
value  of  the  rents  and  profits  of  the  real  estate  of  the  infant  during 
his  minority,  and  shall  also  ascertain  the  sufficiency  of  the  aecurity 
offered  by  the  guardian. 

RULE   65.     Security  hy  general  guardian. 

The  security  to  be  given  by  the  general  guardian  of  an  infant  shall 
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t  be  a  bond,  in  a  penalty  of  doable  the  amount  of  the  personal  estate 

'  of  his  ward,  and  of  the  gross  amount  or  value  of  the  rents  and  profits 

of  the  real  estate,  daring  his  minority,  together  with  at  least  two  suf- 
fieient  sureties,  each  of  whom  shall  be  worth  the  amount  specified  in 
the  penalty  of  the  bond,  oyer  and  above  all  debts  ;  or,  instead  of  per- 
gonal security,  the  guardian  may  give  security  by  way  of  mortgage 
I  on  unincumbered  real  property,  of  the  value  of  the  penalty  of  his  own 

^  bond  only.      But  the  court,  in  its  discretion,  may  vary  the  security, 

^  where,  from  special  circumstances,  it  may  be  found  for  the  interest 

f  of  the'  infant ;  and  may  direct  the  principal  of  the  estate^  or  any  part 

I  thereof,  to  be  invested  in  the  stocks  of  the  State  of  New  York  or  of 

I  the  United  States,  or  with  the  New  York  Life  Insurance  and  Trust 

Company,  the  United  States  Trust  Company,  or  on  bond  and  mort- 
page,  for  the  benefit  of  the  infant,  and  that  the  interest  or  income 
f  thereof,  only  bf  received  by  the  guardian. 

a.  The  New  York  Life  Insurance  and  Trust  Company,  when  appointed 
I  general  guardian,  is  not  required  to  give  security  (see  Laws  of  1830,  p.  77). 

I  b.  Action  on  bond  of  guardian  see  Olark  v.  MarUgomery  (28  Barb.  464). 

i 

I  RULE  66.    Application  to  appoint  special  guardian, 

i  An  infant,  bj  his  general  guardian,  if  he  has  any,  and  if  there  is 

I  none,  by  his  next  friend,  may  present  a  petition,  stating  the  age  and 

»  residence  of  the  infant,  the  situation  and  value  of  his  real  and  per- 

j  Bonal  estate,  the  situation,  value  and  annual  income  of  the  real  estate 

\  proposed  to  be  sold,  and  the  particular  reasons  which  render  a  sale 

of  the  premises  necessary  or  proper ;  and  praying  that  a  guardian  may 
be  appointed  to  sell  the  same.  The  petition  shall  also  state  the  name 
and  residence  of  the  person  proposed  as  such  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  proposed 
.  to  be  given;  and  the  petition  shall  be  accompanied  by  affidavits  of 

disinterested  persons,  or  other  proofs  verifying   the   material  facts- 
j  and  circumstances  alleged  in  the  petition.     And  if  the  infant  is  qf 

the  age  of  fourteen,  he  shall  join  in  the  application. 

,  0.  Proceedings  cannot  be  entertained  for  the  appointment  of  a  ^lardian  tor 

sell  infimts'  real  estate,  by  a  Justice  of  the  supreme  court  (U  ehanwers.    8uch 
proceedings  must  be  had  at  a  special  term.    The  supreme  court  is  not  always « 
open,  as  a  court  of  eouity,  except  to  enable  the  justices  thereof  to  make  such 
orders  as  the  chancellor  formerly  made  out  of  term.    Petitions  in  proceedings- 
for  the  sale  of  infants'  real  estate  should  be  addressed,  '*  To  the  Supreme 
Court  of  the  State  of  New  York"  {In  Ee  Bookhaut,  21  Barb.  848). 

d.  The  mother  of  an  in&nt  is  his  **  neaU friend  "  within  the  meaning  of  thi» 
rule  and  may  present  the  petition  {Be  Whuloek,  82  Barb.  48 ;  10  Abb.  316). 

RULE  67.  Order  an  petition  to  appoint  guardian.  Pro* 
oeedinge  on  such  order. 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  ap«^ 
plication,  an  order  may  be  entered,  appointing  a  guardian  for  the 
purposes  of  the  application,  on  his  executing  and  filing  with  the  clerk 
the  reauisitf  security,  approved  of  as  to  its  form  and  manner  of  exe- 
oation  by  a  justice  of  this  ooart  or  a  county  judge,  signified  by  his 
approbation  endorsed  thereon,  and  directing  a  reference  to  ascertain 
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the  trnUi  of  the  facts  stated  in  the  petition*  and  whether  a  aale  of  the 
premises,  or  any  and  what  part  thereof,  would  be  henefioial  to  the 
infant,  and  the  particular  reasons  therefor ;  and  to  ascertain  the  Talne 
of  the  property  proposed  to  be  sold,  and  of  each  separate  lot  or  par- 
cel thereof,  and  the  terms  and  eonditions  upon  which  it  ahould  be 
sold  ;  and  whether  the  infant  is  in  absolate  need  of  any  and  what 
part  of  the  proceeds  of  the  sale  for  his  support  and  maintei»noe, 
over  and  above  the  income  thereof,  and  his  other  property,  together 
with  what  he  might  earn  by  his  own  exertions.  And  if  tiiere  ia  any 
person  entitjied  to  dower  in  the  premises,  who  is  willing  to  join  in 
the  sale,  also  to  ascertain  the  value  of  her  life-estate  in  the  premises 
on  the  principle  of  life  annuities.  But  no  proceedings  shall  bo  had 
upon  such  reference,  until  the  guardian  produces  a  certificate  to  the 
clerk,  that  the  requisite  seouritv  has  been  duly  proved  or  aeknow* 
ledged,  and  filed  agreeably  to  the  order  of  the  court  band  which  cer- 
tificate shall  contain  the  name  of  the  officer  by  whom  it  was  approved, 
and  shall  be  annexed  to  the  report. 

The  said  report  shall  contain  in  itself  a  statement  of  the  particular 
reasons  which,  in  the  opinion  of  the  referee,  render  a  sale  of  the  pre- 
mises necessary  or  proper,  and  of  all  the  fsets  required  to  be  aaoer- 
tained  and  reported,  and  shall  not  refer  to  the  petition  or  affidavits 
for  such  statements. 

KULE  68.  Security  hy  special  guardian. 

The  securitv  required  on  a  sale  of  uie  real  estate  of  an  infant  shall 
be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  a  penalty 
of  double  the  value  of  the  premises,  including  the  interest  on  such 
value  during  the  minority  of  the  in&nt,  each  of  which  sureties  shall 
be  worth  the  penalty  of  the  bond,  over  and  above  all  debts  ;  or  m 
similar  bond  of  the  guardian  only,  secured  by  a  mortgage  on  unin- 
cumbered real  estate,  of  the  value  of  the  penalty  of  such  bond. 

a.  A  husband  cannot  be  appointed  |pardian  to  sell  the  estate  of  his  infimt 
wife  (4  Johns.  Ch.  Gas.  878 ;  Gook  v.  Mawdon^  1  Code  Rep.  N.  8.  882 ;  and  see 
8  Pake,  265 ;  2  ib.  412). 

h.  Where  a  piece  of  real  estate  was  ordered  to  be  sold  for  the  benefit  of  five 
infant  children,  and  the  guardian  gave  to  eadi  infiint  a  separate  bond,  under 
the  rules,  with  the  same  sureties,  who  Justified  in  each  case  according  to  the 
penalty  of  each  bond,  the  bonds  difiering  in  amount, — ^held,  that  such  Justifi- 
cation was  not  in  accordance  with  the  spirit  of  the  rules  of  the  court,  althou^ 
it  might  conform  to  the  letter.  The  sureties  being  the  same  in  each  case,  they 
shouEi  have  Justified  in  respect  to  their  ability,  as  to  the  aggregate  penalties 
of  the  several  oonds  {Anon,  4  How.  414). 

RULE  69«  Proceeds  to  he  hroiigkt  into  court. 

If  the  proceeds  of  the  sale  exceed  five  hundred  doIlarSf  and  the 
guardian  has  not  given  security  by  mortgage  upon  real  estate*  he 
shall  bring  the  proceeds  into  court,  or  invest  the  same  under  the  di- 
rection of  the  court  for  the  use  of  the  in&nt ;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income  thereof, 
from  time  to  time,  as  may  be  necessary  for  the  aupport  and  mainten* 
ance  of  the  infant,  without  the  order  of  the  court    If  the  uofsnt's  in* 
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terest  in  the  property  does  not  exceed  one  thoasand  dollars,  the 
whole  costs,  including  disbursements,  shall  not  exceed  twenty  five 
dollars.  And  where  several  infants  are  interested  in  the  same  prem- 
ises as  tenants  in  common,  the  application  in  behalf  of  all  shall  be 
joined  in  the  same  petition,  although  they  may  have  several  general 
guardians ;  and  there  shall  be  but  one  reference  to  ascertain  the  pro- 
priety of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

a.  Where  several  infants  Join  in  the  same  application,  or  where  several 
pieces  of  land  are  sold  at  different  times,  an  allowance  will  be  made  in  addi- 
tion to  the  sum  of  $25  (^  Morrea,  4  Paige,  44;  and  Code,  §g  806, 806). 

ETJLE  70.  When  moneys  may  he  paid  to  general  gua/rdian. 
Orders  to  pay  money. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  on 
a  mortgage  or  partition  sale,  or  nnder  any  decree,  judgment,  or  order 
of  court,  shall  be  paid  over  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may  be 
necessary  for  his  support  and  maintenance  ;  unless  such  guardian  has 
previously  given  sufficient  security  on  unincumbered  real  estate,  to 
account  to  the  infant  for  the  same,  in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any 
person  claiming  the  same,  except  upon  petition,  accompanied  by  a 
certified  copy  of  the  order  in  pursuance  of  which  the  money  was 
brought  into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the  pre- 
sent state  and  amount  of  the  funds,  separating  the  principal  and  in- 
terest, and  showing  the  amount  of  each ;  and  the  court  may  take  such 
proof  of  the  truth  of  the  matters  stated  in  the  petition  as  shall  be 
deemed  proper,  or  may  refer  the  same  to  a  suitable  referee,  to  take 
proof  ana  report  thereon.  , 

5.  The  proceeds  of  an  Infimt's  real  estate  is  regarded  as  real  etiate  (Foreman  v. 
Farmnan,  7  Barb.  215). 

c  Powers  of  guardian  (see  Swarthaut  v.  dwarthout^  7  Barb.  854). 

ETJLE  71,  Reference  to  compute  amount  drie  on  m^iigage. 
When  proof  of  facts  to  be  also  taken,  Judgnent  at  special 
term.     Proof  of  filing  notice  of  lis  pendens. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  an- 
swer within  the  time  allowed  for  that  purpose,  or  the  right  of  the 
plaintiff  as  stated  in  the  complaint  is  admitted  by  the  answer,  the 
plaintiff  may  have  an  order  referring  it  to  the  clerk,  or  to  sdme  suit* 
able  person  as  referee,  to  compute  the  amount  due  to  the  plaintiff, 
and  to  such  of  the  defendants  as  are  prior  encumbrancers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  if  the  whole  amount  secured 
By  the  mortgage  has  not  become  due.  If  the  defendant  is  an  infant, 
and  has  put  in  a  general  answer  by  his  guardian,  or  if  any  of  the  de« 
fendants  are  absentees,  the  order  of  reference  shall  also  direct  the 
person  to  whom  it  is  referred  to  take  proof  of  the  facts  and  circum* 
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Btances  stated  in  the  complaint,  and  to  examine  tbe  plaintiff  or  his 
agent  on  oath,  as  to  any  payments  which  have  been  made,  and  to 
compute  the  amount  due  on  the  mortgage,  preparatory  to  the  appli« 
cation  for  judgment  of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  facts  of  the 
complaint,  the  plaintiff,  after  the  cause  is  io  readiness  for  trial  as  to 
all  the  defendants,  may  apply  for  judgment,  at  any  special  term,  up« 
on  due  notice  to  such  of  the  defendants  as  have  appeared  in  the  ac- 
tion, and  without  putting  the  cause  on  the  calendar.  The  plaintiff, 
in  such  case,  when  he  moves  for  judgment,  must  show,  by  affidaTit 
or  otherwise,  whether  any  of  the  defendants  who  have  not  appeared, 
are  absentees  ;  and,  if  so,  he  must  produce  the  report  as  to  the  proof 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  of  the  ex- 
amination of  <the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made.  And  in  all  foreclosure  cases  the  plaintiff*, 
when  he  moves  for  judgment,  must  show  by  affidavit,  or  by  the  certi  • 
ficate  of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  thereto,  the  object  of  the  action,  and  a  descrip* 
tion  of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  time  and  place  of  recording  the  same,  has  been 
filed  at  least  twenty  days  before  such  application  for  judgment,  and 
at  or  after  the  time  of  filing  the  complaint,  as  required  by  §  132  of 
the  Code  of  Procedure. 

a.  The  taking  of  mortgaged  premises  by  the  city  of  New  York  for  a 
pubtic  place  cancels  the  mortage  (Shephard  v.  Ma^for  of  If.  T,  18  flow.  286). 

b.  Right  of  mortgagee  to  pay  assessments  and  add  amount  paid  to  his  mor^ 
gage  (see  Brevoart  v.  Sandotph^  7  flow.  898). 

c.  Priority  of  subsequent  assignment  of  mortgage  to  an  amended  assignment 
(PUkeU  V.  Barron,  29  Barb.  505). 

d.  Liability  of  an  assignee  of  a  mortgage  {StMiru  v.  EaU,  29  Barb.  524) ;  liabil- 
ity of  grantor  of  premises  8ubject  to  a  mortgage  (Trotter  v.  Hughes,  12  N.  Y.  74). 

e.  Foreclosure  of  mortgage  by  mamed  woman  {Cramer  v.  ComeUxk,  11 
How.  486). 

/.  Bait  on  bond. — A  mort^gor  may  sue  upon  the  bond  or  foreclose  the 
mort^ase  at  his  election,  and  in  case  or  the  death  of  the  mortgagee,  he  mar 
sue  his  heirs  on  the  bond  {BooseveU  v.  Carpenter.  28  Barb.  426 ;  and  see  Beddl 
V.  McClellan,  11  How.  172), 

g.  Complaint  In  fbreclosnre.— (See  ante,  p.  218,  e). 

k.  **  Action  to  foreclose  a  mortgage.  In&nt  defendants.  Motion  for  judg- 
ment, for  want  of  an  answer.  The  complaint  must  state  the  facts  whidi 
entitle  the  plaintiff  to  his  Judgment,  and  where  they  are  not  admitted — which 
as  against  infant  defendants  Uiey  never  can  be— they  must  be  proved.  In 
this  case  both  these  essentials  are  wanting.  The  complaint  alleg^  that  the 
infants  have  an  interest,  but  does  not,  os  it  should,  state  what  that,  interest  is. 
If  the  complaint  was  sufficient  in  this  respect,  there  is  no  proof  of  what  the 
infants'  interest  is.    Motion  denied"  {Aldrich  v.  Lapham,  6  How.  129). 

t.  Complaint  to  state  what  proceedings  have  been  had  at  law  (WiUiofMon  v. 
Ohamplin,  1  Clarke's  Ch.  R  9). 

j.  Order  of  referenoe  to  compnte  amount  du& — An  affidavit  to  obtain  a 
reference  to  compute  the  amount  due  on  a  mortgage,  should,  in  addition  to 
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the  fact  that  the  bill  has  been  taken  as  confessed,  state  the  farther  &ct,  wheth- 
er the  moneys  secured  by  the  mortgage  have  all  become  due  and  payable  or 
not ;  and  also  whether  any  of  the  defendants  are  absentees  or  infants  (An^n, 
8  How.  158) ;  and  if  any  of  the  defendants  are  absentees  or  infants,  the  order 
of  reference  should  direct  the  referee  (among  other  things)  to  take  proof  of 
the  facts  and  circumstances  set  forth  in  the  bill,  and  also  to  report  the  proofe 
and  examinations  had  before  him.    (Id.) 

a.  Parties^-One  who  has  agreed  with  the  mortgagor  to  purchase  the  mort- 
gaged premises  is  a  proper  but  not  a  necessary  party  to  an  action  to  foreclose 
the  mortgage  (Orooke  y.  (^ Biggins^  14  How.  154). 

b.  As  tx)  joinder  of  a  surety,  see  Ghauncey  ▼.  Lawrence  (15  Abb.  106) ;  and 
see  now  subd.  7  of  §  167,  of  the  Code. 

e.  Filing  notice  of  Us  pendens. — ^It  seems  that  filing  the  notice  in  a  case 
in  which  it  ought  not  to  have  been  filed,  does  not  render  the  party  filing  it 
liable  to  an  action  for  slander  of  title  (See  Gitbs  v.  Pike,  9  Mees  &  W.  851 ;  1 
Dowl.  K  S.  409 ;  6  Jnr.  465 :  ^ndaU  y.  8u>m,  1  Selden,  14). 

d  Where  the  notice  of  the  pendency  of  the  suit  filed  stated  piat  the  mort- 
gage was  "  recorded  on  the  12th  day  of  Nomenber,  1881,*'  but  did  not  state 
v>MTe  it  was  recorded.  The  affidavit  of  filing  the  notice  stated  that  the  depo- 
nent "  filed  in  the  oflSce  of  the  clerk  of  Erie  county  a  notice  of  the  pendency 
of  the  suit,  of  which  a  copy  he  beHevee,  Is  hereto  subjoined.**  The  copy  refer- 
red to  stated  that  the  mortgage  was  *'  recorded  in  the  derke  office  of  the  county 
o/Mrie,  on  the  12th  day  of  m>yember,  1831.**  Held,  that  the  notice,  although 
it  omitted  to  state  lohere  the  mortgage  was  filed,  was,  when  taken  with  the 
affidavit,  sufficient  to  render  the  decree  of  the  court,  effectual  to  cut  off 
the  equity  of  redemption  of  judgment  creditors  {Potter  y.  Eowktndy  4  Selden, 
448). 

e,  Defenoes. — ^In  an  action  by  an  assignee  of  a  mortgage,  a  judgment  of  dis- 
missal for  defect  in  the  assignment  is  not  a  bar  to  a  new  action  by  the  same 
plaintiff  after  perfecting  the  assignment  (MitcheU  v.  Cook^  29  Barb.  248). 

/.  The  fact  that  when  an  instalment  of  interest  becomes  due,  the  mortgagor 
was  unable  to  find  the  mortgagee  to  pay  same,  until  after  the  period  for  pay- 
ment to  prevent  the  principal  becoming  due,  is  not,  no  fraud  being  shown, 
a  defence  to  an  action  to  foreclose  the  mortgage  (Dwight  y.  Wel)9ierj  10  Abb. 
128). 

g.  Defence  of  usury  by  ante-dating  mortgage,  how  set  up  (Banh  y.  Van  AnU 
icerpy  5  Abb.  411). 

A.  A  suit  to  have  a  mortgage  declared  Toid  does  not  prevent  the  mortgagee 
prosecuting  a  suit  to  foreclose  the  same  mortgage  (Tarrant  v.  J^uackenboSy  10 

t.  In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears,  but 
makes  default  in  answering,  and  the  plamtiff  gives  due  notice  of  an  application 
to  the  court  for  the  relief  demanded  m  the  complaint  or  for  judgment,  tlie 
court  when  so  applied  to  may,  instead  of  itself  computing  the  amount  due  on 
the  plaintiff's  mortgage,  refer  it  to  the  clerk  or  to  some  other  suitable  person 
then  in  court,  to  make  such  computation.  Such  reference  may  be  immedia- 
tely proceeded  with,  and  report  beinff  made  to  the  court,  Judmient  may  be  ren- 
dered thereon.  The  court  does  not  lose  control  of  the  mam  application  by 
such  reference. 

J.  Such  a  reference  is  not  such  a  new  or  independent  proceeding  as  to  re- 
quire to  be  on  a  new  notice  to  the  defendant.  Such  a  reference  need  not,  under 
the  nile,  be  executed  In  Uie  county  in  which  the  action  Is  triable  (Kdly  y.  Sear- 
ing, 4  Abb.  854). 

k.  Reference  to.oompate  amoont  due. — ^Powers  and  duties  of  referee  on 
reference  to  compute  the  amount  due  (Faure  v.  Winans,  Hopk.  Hep.  288 ;  Har- 
ris y.  Ely,  7  Paige,  421 ;  8  How.  110, 169;  16  id  417;  6  Selden,  42).  In  an 
action  of  foreclosure  on  a  decree  to  compute  the  amount  due,  to  examine  the 
plaintiff  as  to  payments  and  to  take  proof  of  the  allegations  of  the  complaint 
against  an  absent  defendant,  and  directing  a  sale  on  the  confirmation  of  the 
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report,  fhe  parties  who  hare  appeared  and  answered  are  oonduded  by  SQch 
decree  as  to  the  iaBoes,  and  the  referee  has  no  right  to  examine  the  plamdff  as 
to  any  fibcts  except  those  relating  to  payments  on  the  mortgage,  ncd*  to 
examine  the  absent  defendant  in  behalf  of  his  oo-defendants  as  to  a  de- 
fence of  fraud  set  up  in  the  i^nswer  {McOrackan  t.  Val9ntM§  Mafs^  5  Bel- 
den,  42). 

a.  Where  some  defendants  answer  and  some  do  not,  it  is  irregular  to  oom- 
bine  in  one  reference  the  inquiry  as  to  the  amount  due  with  the  trial  of  the  is- 
sues raised  (Oram  t.  BrwJffard,  i  Abb.  19S). 

b.  The  referee  cannot  accept  an  affidavit  as  proof  of  the  amount  due  (Setfv 
Fire  Im  Co,  v.  MaarUn,  15  Abb.  479). 

0.  The  referee  must  attiu^  to  his  report  an  abstract  of  the  documentarj 
eyidenoe  produced  before  him  (8ee'y  Fkt  Im,  Oo,  y.  Martin,  15  Abb. 
479). 

d.  The  report  of  the  amount  due  must  be  confirmed  at  q;>edal  term  QH 
How.  196). 

.  e,  Deorea  iq  Ibreolosiire. — ^Decree  on  foreclosure  of  mortgage  to  aboildinir 
association  (FrarMin  BUTg  Ajuo.  y.  Mather,  4  Abb.  274). 

f.  Where  the  complaint  did  not  ask  a  Judgment  for  the  deficiency,  Uiera 
being  no  answer,  held  that  a  Judgment  for  deficiency  was  erroueous  and  was 
vacated  (Sinumton  y.  Blake,  12  Abb.  881 ;  20  How.  484) ;  as  to  adding  deficiency 
clause  see  Sprague  y.  Janes,  9  Paige,  895. 

g.  Where  after  a  mortgage  the  mortgagor  lays  out  the  land  into  lots  with 
streets  and  avenues,  the  court  refiised  to  compel  the  sale  to  be  made  in  lots  as 
so  laid  out  (Qriawold  v.  Fowler,  4  Abb.  288). 

K  Order  of  sale  of  separate  parcels  of  mortgaged  premises  sold  to  several 
purchasers,  after  the  mortgage  (EJUton  v.  Pecare,  29  Barb.  833),  or  where  part 
only  is  sold  {Breeee  v.  BvMy,  18  How.  485). 

t.  In  an  action  in  which  some  of  the  defendants  answered  and  some  did 
not,  the  issues  raised  by  the  answers  were  referred  and  dedded  against  the 
defendants,  but  not  deciding  on  the  amount  dua  The  plaintiff  then  applied 
on  notice  at  special  term  for  the  relief  demanded  in  the  complaint,  and  no  op- 
position being  made,  took  an  order  of  reference  to  compute  the  amount  due, 
and  after  obtaining  the  report  on  notice  brought  the  cause  to  a  hearing  and 
took  a  Judgment  of  foreclosure  and  sale,  held  that  he  was  regular  (BSl  v.  Mo- 
Beynoldi,  So  Barb.  488). 

j.  Where  after  trial  of  the  issues  a  reference  is  ordered  to  ascertain  the  amount 
due,  only  the  Judge  who  tried  the  issues  can  order  Judgment  on  the  referee's 
report  (OhamSniain  v.  Dempsey,  15  Abb.  1). 

K  Merger  of  decree  for  sale  by  contract  of  the  parties  (Van  Wagenen  y.  La 
Farge,  18  How.  16). 

I  Charging  defendant  with  costs. — Sembte,  that  a  defendant  putting  in 
an  answer  denying  the  aUegations  of  the  complaint  where  his  rights  could 
have  been  protected  by  an  appearance  on  the  reference  to  compute  the 
amount  due,  will  be  charged  with  costs  (Barnard  v.  Bmce,  21  How.  360). 

m.  Ccnreotlng  decree. — Where  the  plaintiff  takes  a  decree,  without  giving 
credit  for  payments  on  account,  the  remedy  of  the  defendant  is  by  motion  to 
open  the  decree  to  prove  the  payments  (jBgleeton  v.  Kniekerboeter,  6  Barb. 
458). 

n.  An  error  in  the  judgment  as  to  the  distribution  of  the  proceeds  must  be 
remedied  by  appeal  (Bamdrd  v.  Bruce,  21  How.  860). 

0.  The  remedy  of  any  person  whose  rights  are  affected  by  a  decree  in  a 
foreclosure  suit  is  a  motion  to  vacate  it,  not  an  action  to  vacate  the  sale 
(Gould  Y.  MarUmer,2n  now.  167;  16  Abb.  448;  Whi&eeh  y.  Bnoe,  25  How. 
403;  (?(mU  y.£t%,  24  How.  440). 

p.  Elale.— -Where  the  sale  is  by  a  referee  he  must  be  persomilly  present  at 
the  sale  (Heger  v.  Deaws,  2  Johns.  Ch.  154). 

q.  If  the  premises  consist  of  several  parcels  they  should  be  sold  separately 
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{WodkeU  T.  ik^enek.  28  How.  885).    Bat  omitting  to  do  so  does  not  make  tho 
Bale  Yoid  (1  Johns.  Gh.  R  503 ;  7  Abb.  183 ;  ffuiUd  y.  Dakm,  17  Abb.  187). 

a.  Under  a  forecloeare  of  a  mortgage  of  a  lease,  a  renewal  of  sach  lease  mar 
be  sold  {Holdm  y.  SadteU,  12  Abb.  478). 

6.  The  sheriff  or  referee  condacting  a  sale  of  leaseholds  should  pay  or  allow 
out  of  the  purchase  money  all  arrears  of  rent  due  at  the  time  of  sale  (Bolden  y. 
Sa^kOt,  n  Abb.  474). 

c.  After  a  sale  a  mortgagor  has  no  right  of  redemption  (North  Bmr  Im,  Co, 
▼.  Snediker,  10  How.  810). 

d.  Confirming  report  of  sale. — ^The  confirmation  of  the  report  of  sale  is  not 
neoessaiT  to  pass  the  title  to  the  pnrdiaser.  The  title  passes  by  the  referee*B 
deed.  A  suljseqaent  confirmation  of  the  report  relates  to  the  date  of  the  deed 
(Fbri  Y.  Bureh,  6  Barb.  60). 

$,  Setting  aside  aalfr— Reeala-^The  court  will  not  set  aside  a  sale  for  mere 
inadequacy  of  price,  but  it  will  where  by  fhmd,  accident  or  mistake,  parties  in 
interest  were  prerented  from  attending  the  sale  (see  Ghuld  y.  £A6bp,  24  How. 
440;  TI^O&A^ y.  AnM, 26  How.  408 ;  X^MfV y.  XaftiiM^, |{2 Barb.  167;  Man' 
fling  y.  liorriU,  1  Clarke's  Ch.  R  101). 

/.  Resale  ordered  (see  Golby  y.  i&n%,  4  Abb.  861;  Lenta  y.  Craig,  2  Abb. 
294 ;  13  How.  72 ;  Kina  y.  MorrU,  2  Abb.  296;  Mm-chanU  In$.  Go,  y.  Mnman, 
8  Abb.  465;  StuMyr,  Oharles,  5  Abb.  848;  Amsi  y.  Lockwood,  13  How.  555; 
Murdoek  y.  Empie,  9  Abb.  288 ;  BaiUa  y.  Maxtwdl,  12  How.  479). 

g.  Resale  denied  (see  Wake  y.  Bart,  12  How.  444). 

A.  Form  of  bond  on  ordering  a  resale  (Murdoek  y.  Smpie,  0  Abb.  285). 

i.  An  order  denying  a  motion  to  open  a  Judgment  and  sale  in  foreclosure, 
on  the  ground  that  the  sale  was  for  a  grossly  inadequate  price,  and  not  for 
any  irregularity,  is  not  appealable  to  the  general  term  {Toung  y.  Bloomer.  22 
How.  8^ ;  see  Kingsland  y.  BartieU,  28  Barb.  480 ;  8  Abb.  42 ;  QmUd  y.  LiU^f, 
24  How.  440;  see  howeyer,  WolooU  y.  Schenck,  23  How.  885). 

J,  Held  that  a  purchaser,  at  foreclosure  sale,  was  entitled  to  appeal  from  an 
order  setting  aside  the  sale,  but  that  the  court  would  not  interfere  except  in  a 
yery  strong  case  (Mortimer  y.  Nash,  17  Abb.  229,  note  ;  and  see  Eiakdy  y.  Oal- 
der,  13  How.  476). 

aL  Resale  on  sale  under  order  by  sunrogate  (2  R  8. 105,  %  88 ;  Kain  y.  Mae- 
tartan,  16  N.  Y.  176). 

I  Resale  in  foreclosure  on  these  terms :  (1.)  Purchaser  to  be  indemnified 
by  returning  his  deposit,  auctioneer's  fees,  and  expenses  of  examining  title. 
(2.)  Promoent  to  file  a  bond  that  |14,000  will  be  bid  at  resale.  (8.)  Promoyent 
to  pay  costs  of  motion  (Murdoek  y.  Empie,  19  How.  79). 

m.  Compelling  purchaser  to  complete.  Discharging  purohaser. — ^Mere 
irregularities  in  the  proceedings  may  be  corrected  and  will  not  excuse  the  pur* 
chaser  from  completing  (AUxrd  y.  Beaah,  5  Abb.  451 ;  Cram  y.  Bradf&ni,  4 
Abb.  198). 

n.  Where  property  is  sold  at  a  Judicial  sale  without  notice  of  any  defect  in 
the  title,  the  purchaser  will  not  be  compelled  to  take  a  doubtfiil  title  (Bogere 
y.  McLean,  10  Abb.  806). 

0,  One  who  Ihlsely  assumes  to  be  agent  of  A  and  buys  it  at  a  Judicial  sale  in 
the  name  of  A  cannot  be  made  to  complete  the  purchaee  (flSMmian  y.  Johneon^ 
85  Barb.  200). 

p.  A  purchaser  will  not  be  discharged  because  there  is  an  appeal  from  the 
Judgment  on  which  the  sale  was  made.  The  reyersal  of  the  Judgment  would  not 
affect  the  purchaser's  title.  Nor  will  he  h^  discharged  because  of  the  pendency 
of  an  action  to  cancel  the  mortgage.  Nor  because  the  property  being  lease- 
hold, the  rent  is  in  arrear  and  the  lessors  have  giyen  notice  of  re-entry  (Hblden 
y.  Sackett,  12  Abb.  473),  nor  for  formal  defects  which  can  be  amended  wuno 
pro  tunc  (Sogers  y.  McLean,  11  Abb.  440). 

q.  On  an  appeal  from  an  order  dischardng  a  purchaser  and  directing  a  re- 
payment of  his  deposit,  the  court  refused  a  motion  to  stay  pnKeedings  on  the 
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order  pendinf  the  appeal,  the  purchaser  not  belnff  shown  to  be  tirejpjMMe 
(Boger9  v.  McLean,  10  Abb.  458). 

a.  Yacathiff  the  sale  and  openuig  the  Judgment  to  allow  a  defendant  to  oome 
in  and  defend,  tolls  the  title  of  the  purchaser  and  his  erantee  {Frteman  r. 
Munm,  16  Abb.  468), 

h.  A  purchaser  on  being  discharged  on  account  of  a  defect  in  the  title  sboold 
receive  a  return  of  his  deposit,  wim  interest  fit>m  the  time  the  rale  was  to  be 
completed,  and  costs  of  examining  title  and  of  the  motion  to  be  discfaaiged 
(RogerB  y.  McLean,  10  Abb.  806 ;  tte  Gawnagh,  14  Abb.  261,  naU). 

c.  Query— The  nature  and  effect  of  the  purchaser's  contract  (MUler  t.  OoO^er, 
86Barb.250;  Winet$Y.ranAltt,2^Uow.ij25;  ^ftdbwa y.J9k^riM«, 23 How. 486 ; 
Hegeman  r.  Johnton,  85  Barb.  200). 

d  The  remedy  against  a  purchaser  who  reAises  to  complete,  is  by  an  order 
that  he  complete  or  that  a  resale  be  bad,  and  to  hold  him  liable  for  the  low  and 
expense  (MOer  y.  ChUjfer,  86  Barb.  250). 

e.  A  purchaser  having  deposited  ten  per  cent  with  the  referee  and  failed  to 
complete,  a  second  sale  was  had  for  a  much  less  sum  than  the  first,  the  deposit 
may  be  applied  towards  making  up  the  deficiency  {WUteU  y.  Van  AUi,  26  Mow. 

/.  T^rit  of  assistanoe.^A  writ  of  assistance  may  issue  ex  parte  (Lynde  y- 
(fDonnea,  12  Abb.  286,  291 :  21  How.  84);  and  without  any  order  (11  Abb. 
2^,  note;  N.  T.LifelM,  Cb.  y.  J^nd,  8 How.  85, 852 ;  IT,  t.  Life  Im,  Co.  y- 
OuUer,  9  How.  407 ;  see  ante,  p.  826,  g), 

g,  A  writ  of  assistance  may  issue  against  all  persons  parties  to  the  suit,  or 
who  came  into  poraeesion  under  either  of  them  pending  the  suit,  but  no  others 
(see  BetU  y.  BirdaaU,  10  How.  491 ;  11  Abb.  222,  and  note). 

h.  The  purchaser  is  entitled  to  a  writ  of  assistance,  notwithstanding  the  death 
of  the  plaintiff  after  Ju<^g;ment  and  before  the  sale.  A  revival  of  the  action  in 
such  a  case  Is  not  necessary  {Lynde  y.  ODonnell,  12  Abb.  286 ;  21  How.  84). 

i.  Under  a  mortgage  foreclosure  and  sale  a  tenant  in  possession  who  was  made 
a  party  to  the  action,  is  bound  to  attorn  to  the  purchaser  or  be  removed  by 
writ  of  assistance,  although  he  claims  under  an  unexpired  lease  executed  pre- 
vious to  the  mortgage  (LoveU  v.  Oerman  Rtf'd  Church,  9  How.  220). 

j.  Death  ofplftintHf — Death  of  plaintiff  before  Judgment,  no  farther  pro- 
ceedings  can  be  had  until  action  revived  {Oerry  y.  Fvei,  18  How.  118).  But 
the  death  of  the  plaintiff  after  Judgment  and  before  sale,  does  not  prevent  the 
sheriff  or  referee  proceeding  to  sell  and  make  a  deed  to  the  purchaser,  the 
same  as  if  the  plaintiff  oonUnued  in  life  (Lipnde  y.  CtDonneU,  12  Abb.  286 ;  21 
How.  84). 

k.  Dovyer. — ^The  dower  of  the  wife  of  the  mortgagor  is  not  barred  by  a 
foreclosure  unless  she  is  made  a  party  {MiUe  y.  Van  YooThie,  10  Abb.  152). 

I.  Delivery  of  deed  to  purchaser. — The  court  will  not  ordinarily  direct 
the  delivery  of  a  deed  to  the  purchaser  without  payment  of  the  purchase 
money  on  the  ground  that  he  will  l)e  entitled  to  the  aurplue  {BatterthaU  v. 
Datdty  28  How.  888). 

m.  Title.—- The  purchaser  does  not  acquire  a  title  to  the  premises  until  the 
delivery  of  the  deed  to  him  (Blanea  v.  FboU,  82  Barb.  585). 

n.  Reoeivar.— Unless  there  is  a  spedal  clause  to  that  effect  in  the  mortgage, 
ihe  mortgagor  acquires*  no  lien  on  the  rents  and  profits  of  thft  property 
jnoTt^BLgedXSyracuee  CifyRky.  Tollman,  81  Barb.  201).  But  under  certain 
•circumstances  the  court  will  appoint  a  receiver  of  the  rents  pending  the  fore- 
closure.   (Id.) 

o.  Strict  forecloeore.— Proceedings  in  action  for  a  strict  foreclosure  (EendaU 
T.  TreadweU,  5  Abb.  16 ;  14  How.  165). 

p.  Stay  of  proceedings.— In  an  action  to  foreclose  a  mortga^  containing 
an  interest  clause,  for  failure  to  pay  an  installment  of  interest,  defendant  ob- 
tained ex  parte  an  order  allowing  him  to  pay  the  interest  in  arrear  into  court, 
and  having  paid  it,  he  answered,  setting  up  the  payment  as  a  defence ;  on 
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motion  to  vacate  such  order,  It  "vras  held  (hat  the  defendant  had  mistaken  the 
practice.  He  should  hare  offered  to  pay  the  interest  accrued,  and  npon  its 
refusal  and  a  reasonable  excuse  for  the  seeminff  want  of  precise  punctualit3% 
hare  obtained,  as  he  might,  an  order  to  star  an  proceedings  until  further  de- 
&ult,  if  any,  should  occur  (Thunton  y.  Marth,  5  Abb.  898;  U  How.  572; 
Lynch  y.  GunniT^ham^  6  Abb.  94 ;  Hunt  y.  Keech^  8  id,  204 ;  and  see  Broderick 
V.  Smith,  15  How.  684;  FerrU  y.  FbttU,  16  «!  102;  28  Barb.  29). 

a.  A  tender  of  the  amount  due  upon  a  mortgage,  made  after  the  day  on 
which  the  mort£»ge  money  becomes  payable,  and  after  a  foreclosure  suit  has 
been  commencS,  will  discharge  the  lien  of  the  mortgage,  so  as  to  bar  a  suit 
of  foreclosure  {KoHrigU  y.  GaSy,  21  N.  Y.  343 ;  reyeramg,  23  Barb.  491 ;  5  Abb. 
858 ;  and  see  KoTtright  y.  Bkmi,  12  Barb.  424). 

RITLE  72.     Judgment  for  sale   qf  mortgaged  prefmses. 
Surplus  moneys.    Heport  of  sale. 

In  eyery  judgment  for  the  sale  of  mortgaged  premises,  the  des- 
cription and  particular  boundaries  of  the  property  to  be  sold,  so  far 
at  least  as  the  same  can  be  ascertained  from  the  mortgage;  shall  be 
inserted.    And  unless  otherwise  specially  ordered  by  the  oourt,  the 
I  judgment  shall  direct  that  the  mortgaged  premises,  or  so  mnch  thereof 

'  as  may  be  sufficient  to  raise  the  amount  due  to  the  plaintiff,  for  princi« 

pal,  interest,  and  costs,  and  which  may  be  sold  separately  without  ma- 
j  terial  injury  to  the  parties  interested,  be  sold  by  or  under  the  direction 

of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any 
I  other  party,  may  become  a  purchaser  on  such  sale  ;   that  the  sheriff 

s  or  referee  execute  a  deed  to  the  purchaser ;  that  out  of  the  proceeds 

of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney^  the  amount  of  his 
debt,  interest,  and  costs,  or  so  much  as  the  purchase  money  will  pay  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  bis  attorney  for 
the  apount  so  paid,  and  file  the  same  with  his  report  of  sale  ;  and  that 
the  purchaser  at  such  sale  be  let  into  possession  of  the  premises,  on 
\  production  of  the  deed. 

I  All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises, 

\  under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making 

the  sale,  within  fiye  days  after  the  sama  shall  be  receiyed  and  be  as- 
certainable, in  the  city  of  New  York  to  the  chamberlain  of  said  city, 
and  in  other  counties  to  the  treasurer  thereof,  unless  otherwise 
specially  directed,  subject  to  the  further  order  of  the  court ;  and 
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I  every  judgment  in  foreclosure  shall  contain  such  directions,  except 

^  where  other  provisions  are  specially  made  by  the  court.      No  report 

of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a  proper 
'  voucher  for  the  surplus  moneys,  and  showing  that  they  have   been 

paid  over,  deposited,  or  disposed  of  in  pursuance  of  the  judgment. 
,  The  referee  to  be  appointed  in  foreclosure  cases  shall  be  selected  by 

i  the  oourt,  and  the  court  shall  not  appoint  as  such  referee  a  person 

nominated  by  the  party  to*  the  action,  or  his  counsel. 

5.  Upon  a  reference  to  a  master  to  ascertain  the  rights  to  the  surplus  moneys 
on  a  sole  of  mortgaged  premises,  under  the  provisions  of  the  134^  rule  of  the 
court  of  chancery,  me  party  prosecuting  the  reference  had  to  produce  before 
the  master  a  certificate  of  the  register,  or  clerk,  with  whom  the  report  was 
filed  and  the  surplus  money  deposited,  showing  that  no  notice  of  claim  to  such 
surplus  Was  annexed  to  the  report  of  sale,  and  that  no  claim  lo  the  eauM  has 
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been  filed  prerloiiB  to  the  entry  of  the  order  of  reierenoe;  or  if  claims  Ikstv 
been  filed,  stating  the  namee  of  the  claimanta,  and  of  their  eoUdtorB,  if  any, 
and  their  places  of  residence  (Huiberi  ▼.  McKay,  8  Pftige,  661). 

Ow  And  before  the  master  proceeded  to  make  his  report  as  to  sach  snrplitt 
moneys,  he  had  to  ascertain,  by  the  proper  certificate  and  other  evidence,  tlist 
all  claimants  and  other  proper  parties  had  been  notified  or  snmmoned  to  at- 
tend before  him  on  sach  reference.  And  the  fact  that  such  certificate  and 
evidence  was  produced  before  him  had  to  be  stated  in  his  report    (/d) 

h.  An  incumbrancer  who  had  neglected  to  file  a  notice  of  his  daim  upon  the 
sorplos  moneys,  as  prescribed  by  the  186th  rale,  might  go  before  the  master 
pending  the  reference  as  to  sach  surplos  and  file  his  claim  with  him,  duly  -v^er- 
ified ;  and  he  would  then  be  entitlea  to  be  heard  upon  the  reference,  as  to  Uie 
validity  of  such  claim,  apon  such  equitable  terms  as  to  costs  as  the  master 
■hottld  direct,    (ill) 

«.  Parties  and  other  clidmants,  upoii  a  reference  to  a  maeter  to  aaoertalii 
the  rights  to  the  surplus  moneys  upon  a  mortgage  sale,  bad  to  verier  Uieir 
claims  in  the  same  manner  as  creditors  coming  in  under  a  decree  were  requir- 
ed to  do ;  and  the  master  might  examine  the  claimants  upon  oath  touching 
their  respective  claims.    (Id^ 

d.  Where  it  appeared  ftt>m  the  master's  report  that  the  pnx^eedings  upon 
the  reference  as  to  surploa  moneys  was  entirely  njtarUy  so  uiat  no  person  had 
a  light  to  except  to  the  report,  the  entry  of  an  order  ma,  to  confirm  the  re- 
port, mignt  be  dispensed  with ;  and  the  special  order  of  the  court  to  confimi 
the  report,  and  to  pay  over  the  surplus  moneys  according  to  the  report,  mi^t 
be  entered  together,    (/d) 

0.  But  in  all  other  cases,  an  order  fM  to  confirm  the  report  had  to  be  first 
entered ;  and  a  certificate  of  the  register,  or  clerk,  that  such  order  had  become 
absolute,  had  to  be  produced  upon  the  application  to  the  court  for  an  order  to 
pay  out  such  surplus  moneys  according  to  the  report    (Id,) 

f.  In  all  cases  of  special  applications  for  orders  to  pav  out  moneys  brought 
into  court,  the  party  applying  had  to  produce  the  certificate  of  the  register,  or 
clerk,  with  whom  the  money  was  deposited,  showing  the  amount  of  the  fund, 
and  the  way  in  which  it  is  invested ;  and  the  claims,  if  any,  which  have^been 
made  thereon ;  so  that  the  proper  order  may  be  entered  to  enable  the  appli- 
cant to  obtain  the  ftmd.    (Id,) 

g.  Widow  of  a  deceased  mortgagor  has  a  right  of  dower  in  surplus  (Bl^dst^ 
hurgh  V.  Northrop,  18  How.  289 ;  MaWimoi  v.  Uaryee,  17  Abb.  256). 

A.  A  creditor  of  the  estate  by  a  surrogate's  decree  has  priority  over  legatees 
in  the  distribution  of  sorplus  on  foreclosure  against  executors  (Clarkf$eam^ 
15  Abb.  227). 

t.  On  an  order  distrllmting  surphis  moneys  the  oonrt  may  allow  the  partiee 
a  suitable  compensation  for  costs  and  disbursements,  to  be  paid  out  of  the 
fhnds  (N,  T,  lASe  2n$.  Co,  v.  VandeHriU,  12  Abb.  456). 

J,  See  as  to  proceedings  on  reference  as  to  surplus  (Musted  v.  Dakin^  37 
Abb.  187). 

RULE  73.     Sale   of  lands  in  the  city  of  Jfew   York. 
Sale  of  lands  out  of  the  city. 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree,  or* 
der,  or  judgment  of  any  court,  they  shall  be  sold  at  pablio  vendue,  at 
the  Merchant's  Exchange,  between  twelve  o'clock  at  noon  and  three 
o'clock  in  the  afternoon,  unless  otherwise  specially  directed.  The 
notice  of  tb  Aale  of  lands,  lying  in  any  of  the  cities  of  this  State  in 
which  a  daily  paper  is  printed,  except  where  a  different  notice  is  re- 
quired by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or 
more  of  the  daily  papers  of  that  city,  for  three  weeks  immediately  pre- 
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!|  vionA  to  the  time  of  sale,  at  least  twice  in  eaeb  week.  When  lands  in  any 

other  part  of  the  State  arc  directed  to  be  sold  at  auction,  notice  of 

^  the  sale  shall  be  given  for  the  same  time  and  in  the  same  manner  as 

is  required  by  law  on  sales  of  real  estate  by  sheriffs  on  execution. 

^  a.  Though  not  necesfiaiy,  it  Is  proper  to  hisert  the  title  of  the  action  in  the 

'  notice  of  tlie  sale  {Baif  v.  OUter,  6  Paige,  489). 

b.  On  sales  of  lands  in  the  city  of  New  York,  #/i  partition,  and  by  the  sher- 
i  iff,  the  notice  must  be  for  six  weeks,  the  statutory  time  (3  R  S.  326,  J  56 ;  ib. 

I  880,  §  81 ;  ib.  886,  §  84).    Rule  78  has  no  application  to  such  sales.    That  rule 

applies  only  in  cases  where  there  is  no  time  fixed  by  statute,  as  upon  a  sale  by 


I 


t  a  bill  filed  to  foreclose  a  mortgage,  or  sales  of  infimts^  or  lunatics*  lauds,  &c, 

I  {Ramaine  y.  McMiOm^  0  How.  818). 

0.  A  notice  of  sale  for  28th  December  published  in  a  daOy  paper  on  the 
I  9th,  12th,  16th,  19th,  28rd,  and  26th  of  that  month  held  to  be  a  nottoe  publish- 

ed **  for  three  weeks  inmiediately  previous  to  the  time  of  sale,  at  least  twice  in 
I  each  week*'  {OhambeHain  v.  Ikmpaiyy  22  How.  856 ;  18  Abb.  421). 

I  d.  Notices  of  foreclosure  and  of  sale  of  land  in  Hamilton  Coun^  and  all 

other  notices  may  be  published  in  Fulton  County  with  the  same  effect  as  if 
I  published  in  Hamilton  County.    (Laws  1860,  ch.  297). 

I  e.  Where  the  dav  of  sale  has  passed  without  any  sale  or  postponement  be- 

•  ing  had,  to  authorize  a  sale  the  officer  having  charge  of  the  sale  must  adver- 
tise de  now  or  procure  an  order  of  the  court  directmg  his  course  of  proceeding 
(BiekneU  v.  Bym$$,  28  How.  486). 

f.  The  proper  method  <^aj^oumine  a  sale  would  include  the  naming  the 
aqjoumment  day,  but  that  is  not  incuspensible  (La  Forge  v.  Van  Wagentn^  14 
How  54). 

RTJLE  74.    How  sheriff  18  to  8eU. 

Where  mortgaged  premises  or  other  real  estate  directed  to  be  sold, 
consist  of  several  distinct  lots  or  parcels,  which  can  be  sold  separately 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the 
duty  of  the  sheriff,  or  other  person  conducting  the  sale,  to  sell  the  same 
in  separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the 
court*  But  if  the  sheriff  or  other  person  is  satisfied  the  property  will 
produce  a  greater  price  if  sold  together  than  it  will  in  separate  lots  or 
parcels,  he  may  seU  it  together,  unless  otherwise  directed  in  the  or- 
der of  sale. 

g.  Mortgaged  premises  which  a^oin  and  are  used  together,  may,  in  the  dla- 
eretion  of  the  officer  conducting  the  sale,  be  sold  together  or  in  parcels ;  and 
his  discretion  will  not  be  interfered  with  by  the  court  (WkUbeek  v.  Bowe^  25 
How.  408) ;  but  a  vesale  was  ordered  in  WolooU  v.  Soknuk  (28  How.  886 ;  see' 
1  Johns.  Ch.  R  508;  7  Abb.  188;  17  Abb.  187). 

A  Htipulating  as  to  the  parcels  in  which  premiseB  are  to  be  sold  {Woodruff 
V.  Biuih,  8  How.  117). 

BIJLE  75.    Mortgagd  must  heJUed  cr  recorded. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a 
decree  or  order  or  judgment  of  the  court,  it  shall  be  the  duty  of  the 
plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file  such  mort- 
gage in  the  office  of  the  olerk,  unless  such  mortgage  has  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded  ;  in 
which  case,  if  it  has  not  been  already  done»  it  shall  be  the  duty  of  tho 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county 
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or  ooontiea  where  the  lands  so  sold  are  sitaated,  before  a  deed  is  exe- 
cuted to  the  purchaser  on  the  sale  ;  the  expense  of  which  filing  or  re- 
cording, and  the  entry  thereof,  shall  be  allowed  in  the  taxation  of 
costs  ;  and  if  filed  with  the  clerk,  he  shall  enter  in  the  minutes  tlie  fil- 
ing of  such  mortgage,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  appears,  by  the  pleadings  or 
proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  destrojed. 

BULE  76,     Claims  for  surplus  money. 

On  filing  the  report  of  tne  sale,  any  party  to  the  suit,  or  any  per* 
son  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale, 
open  filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice, 
statinff  that  he  is  entitled  to  such  surplus  moneys  or  some  part  there- 
of, and  the  nature  and  extent  of  his  claim,  may  have  an  order  of  re- 
ference, to  ascertain  and  report  the  amount  due  to  him,  or  to    any 
other  person,  which  is  a  lien  upon  such  surplus  moneys,  and  to  ascer- 
tain the  priorities  of  the  fleveral  liens  thereon  ;  to  the  end  that»   on 
the  oominff  in  and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  such  surplus  mo- 
neys as  may  be  just.      Every  party  who  appeared  in  the  cause,   or 
who  shall  have  filed  such  notice  with  the  clerk,  previous  to  the  entry 
of  the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  of  the 
application  for  the  reference,  and  to  attend  on  such  reference,  and  to 
the  usual  notices  of  subsequent  proceedings  relative  to  such  surplus. 
But  if  such  claimant  has  not  appeared,  or  made  his  claim  by  an  at- 
torney of  this  court,  the  notice  mav  be  served  by  putting  the  same  in- 
to the  post-office,  directed  to  the  claimant  at  his  place  of  residence,  as 
stated  in  the  notice  of  his  claim. 

a.  On  A  reference  In  a  foreclosure  suit  under  rule  76,  the  liens  referred  to  in 
the  rule  are  those  which  subiect  the  estate  to  be  sold  under  execution,  wlQiout 
any  farther  intervention  of  the  court  Claims,  however  equitable,  which  are 
not  matured  into  liens  under  which  the  property  can  be  charged  in  execution, 
and  sold  without  fUrther  acyudication,  cannot  be  taken  into  consideration  by 
the  referee  (Kingy.  We*i,  10  How.  883 ;  see  SjeigU  v.  BmA,  0  How.  ^78 ;  Beeir 
man  v.  Oibbs,  8  JPaige,  511). 

b.  ^  As  I  understand  the  rule  [Rule  76,]  it  was  intended  that  the  plaintiff 
should  have  the  same  right  to  present,  and.  establish  a  claim  to  the  surploa 
moneys  as  a  defendant  in  a  foreclosure  suit  or  any  other  person"  (Harris,  J. 
Field  V.  Bawkhnrst,  9  How.  75).  The  complainant  in  a  foreclosure  suit,  is  not 
required  to  establish  beforehand  all  the  claims  he  may  ha^e  upon  the  mort- 
gaged premises.    {lb.) 

e.  Junior  mortntge  has  priority  over  judgments  {Breuater  v.  Cfropsy,  4  How. 
219;  TaammT.I^ri^,lBtah.il80;  Shsatmr.Dt^^ 

d  Purchasers  at  a  sale  on  execution  have  priority  over  Junior  judgments 
on  which  no  sale  has  been  had  (Shepard  v.  OMeU,  4  Barb.  125). 

e.  A  subsequent  incumbrancer  has  claim  upon  the  surplus  money,  ariring 
from  a  sale  under  a  statute  foreclosure  of  whidi  he  had  no  notice  ( Window  v. 
McCaU,  82  Barb.  241). 

/.  A  prior  judgment  confessed  by  two  of  three  partners  has  priority  over  a 
subsequent  judgment  against  the  three  partners  (SteeenB  v.  Bank  of  Cent  If.  T. 
81  Barb.  290). 

g.  Unregistered  mortgage  has  priority  over  a  subsequent  Judgment  (Hkomai 
V.  JZi/«^,  80  Barb.  269)r  — i       j  -©         v 
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a.  Under  a  general  power  an  attorney  in  fact  may  receiye  snrplus  money 
{Rowland  v.  Ayres,  4  How.  223). 

b.  An  attorney  who  receives  surplus  money,  and  pays  it  over  to  his  client  is 
not  liable  to  any  person  haying  daims  on  such  surplus  (C^tt^an  y.  NewUind^ 
12  Barb.  456). 

c  Unsuccessful  claimants  of  surplus  mon^  may  be  charged  with  the  oo£ta 
occasioned  by  their  claim  (LatoUm  y.  Sager^  11  Barb.  860). 

d.  Liens  existing  on  the  premises  at  the  time  of  the  sale  are  transferred  to 
the  surplus  {Aomu,  v.  Loueki^  6  Barb.  471). 

RULE  77.    Partition  of  lands  Jield  in  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  the  par* 
tition  of  a  part  thereof  only  shall  be  brought,  without  the  consent  of 
all  the  parties  interested  therein  ;  and  if  brought  without  such  con- 
sent, the  share  of  the  plaintiff  may  be  charged  with  the  whole  costs  of 
the  proceeding.  And  when  infants  are  interested,  the  petition  shall 
state  whether  or  not  the  parties  own  any  other  lands  in  common. 

RULE    78.       Reference    as  to  tide    where   no   defence 
interposed. 

Where  the  rights  and  interests  of  the  seyeral  parties,  as  stated  in 
the  complaint,  are  not  denied  or  controverted,  ii  any  of  the  defend- 
ants are  infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of 
the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term  for  an  order  of  reference,  to  take  proof  of  the  plain- 
tiff's title  and  interest  in  the  premises,  and  of  the  several  matters  set 
forth  in  the  bill  or  petition  ;  and  to  ascertain  and  report  the  rights 
and  interests  of  the  seyeral  parties  in  the  premises,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held. 

RULE  79.     Order  for  reference.    Sale  in  parUiion. 

Where  the  whole  premises  of  which  partition  is  sought,  are  so  cir- 
cumstanced that  a  partition  thereof  cannot  be  made  without  groat  pre- 
judice to  the  owners,  due  regard  being  had  to  the  power  of  the  court 
to  decree  compensation  to  be  made  for  equality  of  partition,  and  to 
the  ability  of  the  rcspective  parties  to  pay  a  reasonable  compensation 
to  produce  such  equality,  or  where  any  lot  or  separate  parcel  of  the 
premises,  which  will  exceed  in  value  the  share  to  which  either  of  the 
tenants  in  common  may  be  entitled,  is  so  circumstanced,  the  plaintiff, 
upon  stating  the  fact  in  the  affidavit  which  is  to  be  filed  for  the  pur- 
pose of  obtaining  an  order  of  reference  under  the  next  preoeeding 
rule,  may  have  a  further  provision  inserted  in  such  order  of  refer- 
ence, directing  the  officer  or  person  to  whom  it  is  referred,  to  inquire 
and  report  whether  the  whole  premises,  or  any  lot  or  separate  parcel ' 
thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be  made  ; 
and  that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary, 
that  he  specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  necessary  ;  and,  in  such  a  case,  that  he  also  as- 
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certain  ond  report  whether  any  creditor,  not  a  party  to  the  srait,  has  a 
apeoifio  lien,  by  mortgage,  devise,  or  otherwise,  upon  the  undiyided 
share  or  interest  of  any  of  the  parties,  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  he  finds  that  there  is  no  suck 
speeifio  lien  in  fiiTor  of  any  person  not  a  party  to  the  soit,  that  he 
further  inquire  and  report  whether  the  undiyided  share  or  interest  ol 
any  of  the  parties  in  the  premises  is  subject  to  a  general  lien  or  in- 
cumbrance, by  judgment  or  decree ;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  suit  who  has  either  a  general  or 
specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  has  a  general  Hen  on 
any  un  divided  share  or  interest  therein,  by  judgment  or  decree, 
and  who  shall  appear  and  establish  his  claim  on  such  reference.  He 
shall  also,  if  requested  by  the  parties  who  appear  before  him  on  saeh 
reference,  ascertain  and  report  the  amount  due  to  any  creditor,  not  a 
party  to  the  suit,  which  is  either  a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests  of  the  parties  in  the  premises 
to  be  sold,  and  which  would  remain  as  an  incumbrance  thereon,  in 
the  hands  of  the  purchaser ;  to  the  end  that  such  directions  may  be 
given  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the  prera« 
ises,  as  shall  be  moat  beneficial  to  all  the  parties  interested  in  the 
proceeds,th6reof  on  snch  sale* 

RULE  80.    Staying  sale  in  foreclosure  or  partition. 

No  order  to  stay  a  sale  under  a  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a  judge  out 
of  court,  except  upon  a  notice  of  at  least  two  days  to  the  plaintiff's  at- 
torney. 

RULE  81.     Moneys  hrought  into  court  to  l^  paid    to 
county  treasurer.    Where  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other  court, 
shall  be  paid  to  the  coanty  treasurer  of  the  county  in  which  the  action 
Is  triable,  unless  the  court  shall  otherwise  direct.  And  all  bonds, 
mortgages,  and  other  securities  upon  real  estate,  heretofore  required 
to  be  taken  in  the  name  of  the  clerk  of  the  court  of  appeals,  shall,  ex- 
cept as  otherwise  provided  by  law,  be  taken  to  the  treasurer  of  the 
county  where  such  fund  belongs,  or  such  other  county  treasurer  as 
this  court  shall  direct.  And  all  moneys  received  by  the  county 
treasurer,  under  and  by  virtue  of  any  law  vesting  him  with  the  funds 
or  securities  belonging  to  any  of  the  suitors,  in  any  court  of  this 
State,  shall  be  deposited  by  the  said  county  treasurer,  in  his  name  of 
office,  in  the  New  York  Life  Insurance  and  Trust  Company,  the 
United  States  Trust  Company,  or  in  such  bank,  or  trust  company,  as 
the  court  for  the  district  shall  from  time  to  time  direct,  as  a  deposit 
bank,  unless  the  order  or  judgment  under  which  such  moneys  are 
brought  into  court,  shaU  direct  such  moneys  to  be  deposited  in  some 
other  bank  or  company. 
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a.  Ajb  to  ttie  method  of  inveBtiiiff  monerfs  in  court  on  bond  and  morUnge, 
and  of  ascertaining  the  sofflciency  of  the  security,  see  Grten  v.  Ward  (1  fiarb. 
21). 

h.  The  chamberlain  of  the  city  of  Kew  Yoik  is  the  county  treasurer  thereof 
(1  R  8. 870,  g  89> 

RULE    83.     AeeowUa   of  county   treasitrer.       County 
treasurer  to  report  annuaUy. 

The  accounts  of  the  county  treasurers,  with  respect  to  monejrs  or 
securities  reoeiyed  by  them  under  the  foregoing  rule,  or  by  virture 
of  any  order  of  any  court  of  this  State,  with  the  banks  and  other  com- 
panics,  in  which  moneys  are  directed  to  be  deposited,  shall  be  kept 
in  such  manner,  that  in  the  cash  books  of  the  banks  and  other  compa- 
nies, and  in  the  bank  books  of  tiie  said  treasurers,  it  shall  appear  in 
what  particular  suit,  or  on  what  account,  the  seyeral  items  of  money 
credited,  or  charged,  were  deposited,  or  paid  out.  The  said  county 
treasurer  shall,  at  the  first  ^neral  term  of  this  court,  for  the  district 
in  which  such  treasurer  resides,  in  each  year,  make  a  report  to  said 
court,  containing  a  statement  of  bis  accounts,  and  of  the  funds  and  se- 
curities under  his  control,  on  the  first  day  of  January,  which  state- 
ment shall  show  the  amount  in  his  hands,  uninvested,  and  the  times 
when  received,  and  the^nit  or  matter  in  which  the  same  was  paid  in, 
constituting  the  balance  in  deposit  in  banks,  and  other  companies ; 
and  also  all  stocks,  bonds,  and  mortgages,  and  other  investments,  for 
the  benefit  of  suitors  or  otherwise.  The  court  to  which  such  report 
shall  be  made,  shall  cause  the  same  to  examined  by  some  suitable 
and  proper  person,  to  be  appointed  by  them.  The  person  so  ap- 
pointed shall  forthwith  proceed  to  examine  the  account  and  state- 
ment, with  the  accounts  in  banks  and  in  other  companies,  and  with 
the  accounts  and  securities  in  the  office  of  such  treasurer.  He  shall 
have  the  power  to  summon  witnesses  before  him,  if  necessary,  to  be 
examined  with  respect  to  such  accounts.  He  shall  report  whether 
such  accounts  have  been  correctly  kept,  and  are  truly  stated ;  and 
shall,  on  or  beforq  the  first  day  of  the  next  ensuing  general  term  in 
such  district,  deliver  to  the  court  of  such  district,  by  which  he  shall 
I»o  appointed,  or  one  of  the  justices  thereof,  his  report  upon  the  maU 
ters  so  referred. 

RTTLE^  88.  Ordere  for  paying  moneye  out  of  court.  Ac- 
counts  with  Trust  Compantes. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  mo- 
neys out  of  court,  shall  be  made  pavable  to  the  order  of  the  person 
entitled  thereto,  or  of  his  attorney  duly  authoriied,  and  shall  specify 
in  what  particular  suit  or  on  what  account  the  money  is  to  be  paid 
out,  and  the  time  when  the  order  anthoriainff  such  payment  was  made. 
When  moneys  are  deposited  in  the  New  xork  I^fe  Insurance  and 
Trust  Company,  or  the  United  States  Trust  Company,  to  the  credit 
of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the  books 
of  the  company  and  in  the  accounts  of  the  county  treasurer  with  the 
company,  shaU  contain  a  short  reference  to  the  title  of  the  cauae  or 


896  Bvzjs.  [84, 85. 

matter  In  which  such  deposit  is  directed  to  be  made  ;  and  specifying 
also  the  time  from  which  the  interest  or  accamnhttion  on  sach  deposit 
is  to  commence,  where  it  does  not  commence  from  the  date  of  each 
deposit.    %h9  secretary  of  the  company  shall  transmit  to  the  josticea 
holding  the  first  general  term  for  the  first  district,  in  January  in  each 
year,  a  statement  of  the  acooants  of  the  said  county  treasurer  ;  and  to 
the  justices  holding  the  first  general  term  in  tho  other  districts,  a 
statement  of  the  accounts  of  the  county  treasurer  in  each  district ; 
showing  the  amounts  standing  to  his  credit  on  the  first  day  of  Janu- 
ary, including  the  interest,  or  accumulation,  on  the  sums  deposited  to 
the  credit  of  each  cause  or  matter.      In  every  draft  upon  the  Trust 
Company  by  the  county  treasurer,  for  moneys  deposited  with   the 
said  company,  or  for  the  interest  or  accumulation  on  such  moneys, 
the  title  of  cbe  cause  or  matter  on  account  of  which  the  draft  is  made, 
and  the  date  of  the  order  authorising  such  draft,  shall  be  stated  ;   and 
the  draft  shall  be  made  payable  to  the  order  of  the  perfon  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named  in  the 
order  of  the  court  authorising  such  draft.    Jind  to  authorize  the  payee 
or  indorsee  of  such  draft  to  receive  the  monev  thereon  from   the 
Trust  Company,  the  same  shall  be  accompanied  by  a  certified  copy 
of  the  order  of  the  court  authorising  such  dralt,  countersigned  by  tJie 
justice  by  whom  such  order  was  made.      But  where  periodical  pay- 
ments are  directed  to  be  made  out  of  a  fund  deposited  with  such  com* 
pany,  the  delivery  to  the  secretary  of  the  company  of  one  copy  of  the 
order  authorising  the  seveal  payments,  shall  be  sufficient  to  authorise 
the  payment  of  subsequent  drafts  in  pursuance  of  such  order. 

*   KULE     84.      G/'oss    sujUj    in   payment   of  life-estates j 
how  ascertained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in 
dower,  is  entitled  to  the  annual  interest  or  income  of  any  sum  paid 
into  court  and  invested  in  permanent  securities,  such  party  shall  be 
charged  with  the  expense  of  investing  such  sum,  and  of  receiving 
and  paying  over  the  interest  or  income  thereof;  but  if  such  party  is 
willing  and  consents  to  accept  a  gross  sum  in  lieu  of  such  annual 
interest  or  income  for  life,  the  same  shall  be  estimated  according  to 
the  then  value  of  an  annuity  of  six  per  cent,  on  the  principal  sum, 
during  the  probable  life  of  such  person;  according  to  Uie  Portsmouth 
or  Northampton  Tables. 

BdLE  85.     JFees  on  execiUmg  commission  of   lunacy • 
Committee  may  pay  taxed  costs. 

On  the  execution  of  a  commission  of  lunacy,  &c.,  the  commissioners, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony 
and  taking  Uie  inquisition,  shall  be  entitled  to  the  same  allowance 
which  is  made  by  law  to  commissioners  to  make  partition  or  ad- 
measure dower.  And  for  drawing  the  inquisition  and  process  and 
serving  notices,  when  no  attorney  is  employed,  they  shall  have  tho 
fees  to  which  an  attorney  would  be  entitled  for  the  same  services. 


86.]  snPBXVB  C017BT.  897 

The  ootDmittee  of  a  lanatio,  idiot,  or  drunkard,  may  pay  to  the  peti* 
tioner  on  whoae  application  the  commiMion  was  iesQed,  or  to  his 
attorney,  the  costs  and  expenses  of  the  application  and  of  the  subse- 
quent proceedings  thereon,  including  the  appointment  of  the  com- 
mittee, ond  without  an  order  of  the  court  for  the  payment  thereof^ 
when  the  bill  of  such  costs  and  expenses  has  been  duly  taxed  and 
filed  with  the  clerk  in  whose  office  the  appoinfknent  of  such  committee 
is  entered  ;  provided  the  whole  amount  of  such  costs  and  expenses 
does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the 
same  out  of  the  estate  in  his  hands,  without  a  special  order  of  the 
court  directing  such  payment. 

a.  If  an  action  is  brought  against  the  committee  of  a  lunatic,  for  a  cause  of 
action  which  might  have  been  settled  on  a  snmmiuY  application,  the  plaintiff 
will  not  be  allowed  his  costs  (Ouirin  y.  Oravet^  1  Barb.  Cb.  R  49 ;  and  Code, 
8S  806, 806). 

h.  The  court  has  no  Jurisdiction  to  appoint  a  committee  of  a  lunatic,  or 
order  a  sale  of  his  property,  upon  petition  of  his  friends  and  relatives,  before 
a  commission  of  lunacy  has  been  issued  and  returned  (Be  Payn.  8  How. 
990). 

&  As  io  the  form  of  the  finding  {Be  Maaon^  l.Barb.  486).  The  inquisition  is 
oiUy  presumptive  evidence  of  incapacity  as  respects  transactions  pnor  to  the 
taking  such  mquisition  (Be  Patterson^  4  How.  84).  ' 

d.  New  trial  on  writ  de  lunaiieo  inquirendo,  jPobtrnfe  case  (9  Abb.  211). 

e.  The  inquisition  will  not  be  set  aside  fbr  mere  irregularis  if  there  is  no 
doubt  of  the  lunacy  (Lamare^e  eaee,  89  Barb.  123 ;  11  Abh.  816).  Who  may  be 
committee.    {Id,) 

/.  Effect  of  finding  a  party  a  lunatic  upon  his  acts  and  contracts  {Be  PaUer^ 
eon,  4  How.  84). 
^.  As  to  the  costs  and  proceedings  generally,  see  Be  Okipp  (90  How.  886).. 

RULE  86.  Action  for  divorce  or  separation.  Complaiiit 
fbr  divorce. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to 
declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer  the 
oomplaint,  or  if  the  facts  charged  in  the  complaint  are  not  denied  in 
the  answer,  the  court  to  which  application  is  made  for  judgment, 
shall  order  a  reference,  to  take  proof  of  all  the  material  facts  charged 
in  the  complaint. 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nomi- 
nated by  either  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
nnless  it  be  averred  in  the  complaint  that  the  adultery  charged  was 
committed  without  the  consent,  connivance,  privity  or  procurement 
of  the  plaintiff— that  five  years  have  not  clasped  since  tne  discovery 
of  the  fact  that  such  adultery  had  been  committed^-and  that  the 

Slaintiff  has  not  voluntarily  cohabited  with  the  defendant  since  such 
iscovery — and  also  where,  at  the  time  of  the  offence  charged,  the 
defendant  was  living  in  adulterous  intercourse  with  the  person  with 
whom  the  offense  is  alleffcd  to  have  been  committed^-that  five  years 
have  not  clasped  since  £e  commencement  of  such  adulterous  mter- 
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course  was  diacorered  hj  ike  pUdntUF;  and  A%  aofltpUni  eontahiiag 
saoh  avermento  be  Terified  b^  the  eadi  of  Ike  plaintiff  in  tiM  manaer 
prescribed  bj  the  157Ui  eeetion  of  tke  eode,  jadgMot  sludi  noi  ke 
rendered  for  the  relief  demanded  natil  tiM  plaintiff  *a  afidairit  be 
produced  stating  the  aboTe  facts. 

a.  The  Ibct  that  a  man  represented  himself  as  a  widower,  he  being  in  ihct  a 
divorced  husband,  is  not  a  gronnd  for  a  divoroe  {Olark§  t.  Olarke^  11  Abb. 
328). 

6.  As  to  proceediues  In  action  for  diToroe,  ne  opinion  of  Ekxi.  M ORny  Hoff* 
man,  as  referee,  pubushed  17  AMx  48. 

e.  Domicile  of  wifo— Tenoe  of  action  (see  V4nM  y.  Vmea^  16  Eow.  407  ;  mL 
576,  note). 

d.  Complaint.— Where  the  complaint  in  an  action  for  diyorce  demands 
Judgment  for  a  separation  from  bed  and  board  for  erer,  without  aslring  any 
other  relief,  or  for  relief  generally,  and  the  allegations  of  the  complaint  ate 
not  soch  as  entitle  the  plaintiff  to  the  relief  demanded,  if  the  defoadant  de- 
murs to  the  complaint  for  not  stating  fiicts  sufficient  to  constitate  a  canae  of 
action,  the  demurrer  must  be  .allowed,  although  the  &cts  stated  are  snch  as 
would  entitle  the  plaintiff  on  a  proper  prayer  to  a  judgment  declanng  the 
marriage  contract  void  (WaWm  ▼.  Waltan,  &  Barb.  203;  20  How.  S47>. 

6.  On  a  complaint  demanding  a  separation  from  bed  and  board,  there  betes 
ao  answer,  a  decree  declaring  the  mairiage  contract  void  is  unaathorizea 
iAmm.,  11  Abb.  231). 

/.  In  an  action  for  a  Hmited  diyoroe  fojr  crueltj,  the  plaintiff  oould  not  also 
complain  for  adultery,  and  ask  a  decree  dlsBolying  the  marriage  contract^  tf 
the  adultery  should  be  proTcd,  aee  Smiih  r.  SmOh  (4  Plaige,  92). 

g.  A  complaint  in  an  action  for  a  asparation  from  bed  and  board,  which 
does  not  specify  particularly  the  drcamstances  relied  upon,  with  dates  wad 
places  with  reasonable  certamty,  is  bad  on  demurrer  {Anon.,  11  Abb.  281 ;  and 
see  Bifde  r.  £^d0, 4  Sand.  028). 

A.  In  an  action  for  an  absolute  divorce  for  adultery,  the  oompUrfnt  shoiQld 
allege  that  the  discovery  of  the  pliUntiff 's  crisainalitf  sook  plaee  within  a  cer- 
tain time  before  the  commencement  of  the  action  {TSorhnuld  y.  Z^rkowM^  27 
How.  37).    An  error  in  the  date  m^  be  disregaidecL    (fiL) 

t.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  an  order  of  referenee 
on  the  default  of  the  defendant  to  answer  will  not  be  made  where  the  com* 
plaint  contains  no  specification  of  the  person  with  whom,  or  the  place  whore, 
the  o&nse  was  committed  {£^  v.  Hpde,  4  Sand.  828). 

j.  An  allegation  that  the  defendant  in  November  1861,  committed  the  oflboae 
in  the  city  of  New  York,  with  a  finale  whose  name  is  unknown  to  the  plate* 
tiff,  and  the  particular  drcumstanoes  of  which  are  unknown  to  the  plamti^ 
wiU  not  sniBce.    {lb,) 

A:.  If  the  person  be  unknown,  the  complidnt  should  state  particularly  the 
place  where  the  offense  ooonrred,  as  at  a  house  specified,  or  the  like,    (/o.) 

I  Alimony— -Bxpensea  of  proaeontlng  or  defending  notion. — ^Where  Ae 
wife  is  the  defendant  in  a  bill  filed  by  her  hnaband,  for  a  divorce  on  the  gronnd 
of  adultery,  she  is  entitled  to  the  means  of  defence  as  well  as  of  support  dming 
the  pendency  of  the  suit.  And  unless  she  has  means  of  her  own,  the  husbima 
may  be  ordered  to  fbrnish  her  the  means  of  obtaining  a  foir  and  Impactial 
trial,  as  well  as  providing  for  her  subsistence.  Before  final  decree,  however, 
the  court  should  interfore  with  the  husband's  property  witii  great  caution, 
and  deal  it  out  to  the  wife  much  mcMre  sparinaly  ttian  it  would  be  proper  to 
do  after  the  termination  of  the  suit  And  if  the  wifo  haasnffldent  propsrOr 
in  her  hands  to  defray  the  expenses  of  the  suit,  and  to  support  herself  pend- 
ing the  Utigation,  the  husband  ^onld  not  be  ordered  personally  to  advance 
any  thing  more  until  that  property  shall  be  exhausted  {3hrnU  y.  MsmUL  8 
BarU488X 
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0.  A  referee  appointed  to  hear  and  detennine  an  action  for  a  limited  divorce* 
may  provide  in  his  decision  for  the  allowance  to  the  wife  for  maintenance 
{Bihtn  V.  BOUn,  17  Abb.  21). 

b,  A  motion  for  alimony  may  be  made  on  affidavits  alone,  and  before  a  copy 
of  the  complaint  has  been  served.  But  in  such  case  the  affidavits  must  allege 
in  8u)>stance,  all  the  &cts  necessary  to  make  a  good  oompkunt  ( Whitney  v. 
Whitney,  22  How.  175). 

e.  Upon  a  reference  to  inquire  and  ascertain  the  amount  which  should  be 
allowed  to  a  wife  for  maintaming  a  suit  for  divorce,  and  for  support  of  her- 
self and  child  meanwhile,  it  is  not  necessary  that  she  prove  her  case  upon  the 
merits ;  and  proof  of  her  misconduct  is  admissible  only  to  show,  that  It  was  so 
blaring  that  no  aid  should  be  ^iven  her  to  prosecute  the  suit.  The  dclav  of 
Uie  wife  in  prosecuting  her  suit,  will  be  a  ground  for  discontinuing  the  allow 
ance  (Mwfer  v.  F^icler,  4  Abb.  411). 

d.  If  wife  denies  charge  of  adultery  on  oath,  she  is  entitled  to  alimony  pef^ 
derUe  kte  and  to  a  counsel  fee  (EaUock  v.  BaUoek,  4  How.  160). 

a.  Poverty  of  husband  not  an  answer  to  the  application.    {Id.) 

f.  Where  on  the  motion  of  a  plaintiff  ^s  wife  for  alimony,  the  papers  present 
a  case  of  scriooa  doubt  of  her  ultimate  succcess,  the  motion  will  be  denied 
{Carpenter  v.  OarpmUeTy  19  How.  689). 

g.  Alimonv  and  aHowance  for  defence  wiH  not  be  granted  to  a  wife  who 
is  shown  to  be  living  in  open  adultery,  although  she  may  by  her  answer, 
deny  tlie  adultery  charged  in  the  complaint  {wiffin  v.  Griffin,  23  How.  189 ; 
21  How.  864). 

A.  As  to  misconduct  of  wife  after  the  decree  see  Foreet  v.  Forett,  9  Abb.  289> 

i.  Where,  pending  an  action  in  a  fbreign  state  by  the  husband  for  divorce, 
the  wife  commenced  an  adtlon  for  divorce  In  this  state,  it  not  appearing  that 
by  the  law  of  such  foreign  state  a  divorce  could  be  granted  to  the  defendant 
in  the  action  in  that  state,  held  that  the  pendency  of  the  suit  in  the  foreign 
atate,  was  not  a  reason  for  denying  alimony  to  the  plaintiff  in  her  suit  in  this 
state  ( Whitney  v.  Whitney,  22  How.  175). 

j.  The  rule  as  to  payment  of  alimony  is,  that  the  same  is  to  be  paid  up  to 
the  entry  of  the  final  judgment  even  if  the  dedsion  on  the  trial  is  adverse 
to  the  wife  {MonaiefT.  Moncritf,  15  Abb.  187). 

k.  In  case  of  an  appeal  by  the  wife  from  the  Judgment^  the  order  for  ali- 
mony does  not  continue,  bat  a  motion  may  be  made  to  contmue  the  alimony. 

(ja.) 

1.  An  order  denying  or  granting  a  motion  for  alimonv  or  an  allowance  for 
expenses  of  the  action,  in  an  actbn  for  divorce  for  adultery,  is  discretionary 
and  is  not  appealable  (Griffin  v.  Griffin,  28  How.  189 ;  and  see  McDontmgh  v. 
MeDanaugh,  26  How.  198 ;  Jfoneritfy.  Monerief,  10  Abb.  815). 

m.  Where  the  wife  has  a  Judgment  in  her  fkvor  for  a  separation  from  bed 
and  board  for  ever,  and  in  which  Judgment  she  is  allowea  a  sum  in  gross, 
declared  to  be  in  fall  satisfaction  for  her  support  and  all  alimony,  such  judg- 
ment is  a  bar  to  the  wife*s  claim  for  alimony  in  an  action  by  the  husband 
for  a  divorce  on  the  ground  of  adultery,  but  it  is  not  a  bar  to  her  claim  for 
an  allowance  to  defend  the  actlbn  {MeDonoiLgh  v.  McDonough,  26  How. 
193). 

n.  Where  the  plaintiff's  wife  is  defeated  in  her  action  the  busband  is  not 
liable  to  her  attorneys  for  the  costs  of  prosecuting  the  action  (SheUon  v.  Pen- 
dleton, 18  Conn.  R  417 ;  Wing  v.  HurVmt,  15  Verm.  R  607 ;  Doreey  v.  Goode- 
now.  Wriffht^R  (Ohio)  R  120).  And  where  pending  a  suit  b^  a  wife  for  divorce 
she  and  her  husband  become  reconciled  and  setUe  the  action,  the  husband  is 
not  liable  to  the  attorneys  of  the  wife  for  the  costs  (PkUUpe  v.  SimmoMj  20 
How.  842 ;  11  Abb.  287). 

0.  Proof  of  marriage  and  reddence.— In  actions  for  divorce,  proof  of  mar- 
riage and  the  residence  of  the  parties,  is  as  material  as  proof  of  the  adulterr 
(9 Paige,  589;  7i;&.589;  8 Edw.  Ch. R  877 ;  8How.298). 
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a.  Marriace  in  a  foreign  oooniiy  how  prored  (Wmdow  t.  WindoVy  6  Abh. 
294), 

b.  Cnittl  and  inhimian  treatment. — ^What  amounts  to  crnel  and  Inbumaa 
treatment  Jostifying  a  limited  diyorce  (BiA«n  v.  Bihin,  17  Abb.  dO ;  O^nkUM  y. 
QmUin,  17  Abb.  20,  fiOe;  P.  y.  P.  24  How.  197). 

c  Jndgmimt  on  refisree'a  report.— Judgment  may  be  entered  on  the 
report  of  a  referee  in  an  action  for  a.  limited  aiTorce,  without  any  npplicatioii 
to  the  coort  to  confirm  the  report  {Bihin  y.  Bihin^  17  Abb.  31). 

d.  Vacating  judgment.— A  Judnnent  of  dlyorce  may  be  yacated  for  irreg- 
nlarity,  affecting  the  Jurisdiction  of  the  person,  eyen  after  the  preyailing  paztj 
has  married  agtun,  but  this  will  be  done  with  caution  ( Wartman  y.  Woriman^ 
17  Abb.  66 ;  and  see  Singer  y.  Singer,  17  Abb.  66,  note), 

6.  An  order  of  the  New  York  common  pleas  denying  a  motion  for  leaTe  to 
come  in  and  answer  after  ludgment  taken  for  want  of  an  answer,  is  appealable 
without  any  certificate  {MeQuin  y.  Oaee,  9  Abb.  160). 

RULE  87.    JSeference  in  suit  to  annul  marriage. 

To  obtain  an  order  of  reference,  if  the  complaint  seeks  to  anniil  a 
marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  con- 
sent, an  affidavit  must  be  produced  showing  that  the  parties  thereto 
have  not  freely  cohabited  lor  any  time  as  husband  and  wife,  alter  the 
plaintiff  had  attained  the  age  of  consent.  If  the  complaint  seeks  to 
annul  the  marriage  on  the  ground  that  the  plaintiff's  consent  was  ob- 
tained by  foroe  or  fraud,  the  plaintiff  must  show  by  affidavit  that  there 
has  been  no  voluntary  co)iabitation  between  the  parties  as  man  and 
wife  ;  and,  if  it  seeks  to  annul  a  marriage  on  the  ground  that  the  plain- 
tiff was  a  lunatic,  an  affidavit  must  be  produced  eiiowing  that  the  Ija- 
nacy  still  continues,  or  the  plaintiff  must  sho^  by  his  affidavit,  thai 
the  parties  have  not  cohabited  as  husband  and  wife  after  the  plaintiff 
was  restored  to  his  reason. 

RULE  88.  Plaintiff  may  he  examined  on  referenee. 
On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on  oath 
may  be  taken,  as  to  any  cruel  or  inhuman  treatment,  alleged  in  the 
complaint,  which  took  place  when  nq  witnesses  were  present  who 
were  competent  to  testify  to  the  &cts  on  such  reference. 

/.  Hzaminatlon  of  parties. — When  a  reference  is  ordered  in  an  action  for 
a  divorce  for  adultery,  the  defendant  cannot  be  examined  as  a  witness  for  the 
plaintiff;  and  in  suca  a  case  proof  must  be  made  before  a  referee,  not  only  of 
the  &ct  of  adultery,  but  of  all  the  other  material  facts  charged  in  the  com* 
plaint ;  if  the  referee's  report  is  found  insufficient,  the  court  may  order  the  re- 
port to  be  reconmiLtted  to  the  referee  to  take  further  ^root  {Arborgaet  v.  Arbor* 
gcut,  8  How.  297). 

g.  When  the  wife  may  testify  in  an  action  for  a  limited  divorce  (BiMn  ▼. 
J5iW»,  17  Abb.  21 ;  and  see  P.  v.  P.,  24  How.  197). 

RULE  89.  Defence  in  action  for  divorce^  dko^ 
The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plain- 
tiff, or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separa- 
tion, or  the  annulling  of  a  marriage  contract ;  and  if  an  issue  is  taken 
thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner^ 
as  other  issues  of  fact  in  the  cause. 
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a.  Where  the  ansvrer  sets  op  the  adultery  of  the  plaintiff^  the  charge  most 
he  sach,  that  the  defendant,  if  innocent,  would  be  entitled  to  a  divorce  if  the 
charge  was  subetantiated  in  an  action  by  such  defendant  {Morrell  y.  McrrtBL^  8 
Barb.  236 ;  and  1  i&.  818).  And  in  such  a  case  the  adultery  of  the  plaintiff 
should  be  set  up  in  the  answer  in  the  same  manner  and  be  accompanied  with 
the  same  allt^tions  as  are  required  in  a  complaint.  Tlie  answer  should  allege 
that  the  adulteries  of  the  plaintiff  were  committed  without  the  procurement, 
connivance,  privity,  or  consent  of  the  defendant    (A) 

6.  In  an  action  for  a  divorce,  an  answer  setting  up  the  adulteir  of  the  plain- 
tiff as  a  defence  need  not  allege  either  that  the  parties  were  inhabitants  of  this 
State  at  the  time  of  the  commission  of  the  offence,  nor  that  the  defendant  at 
that  time,  and  at  the  commencement  of  the  action,  was  an  actual  inhabitant 
of  this  State  (Lesener  r.  Lemur,  81  Barb.  880). 

e.  In  an  action  by  a  wife  for  a  limited  divorce,  the  defendant  set  up  as  a  sep- 
arate defence,  that  at  the  time  of  his  alleged  niarriage  with  the  plaintiff,  she 
had  a  husband  living,  and  that  such  husband  was  still  living  and  demanded  a 
divorce  on  that  ground ;  the  referee  found  that  at  the  time  of  the  alleged  marri- 
age of  plaintiff  and  defendant,  she  had  a  husband  living  and  refused  to  grant  a 
divorce  to  either  party,  and  directed  a  judgment  dismissing  the  complaint 
without  costs,  on  appeal  this  was  held  right  (Linden  y.' Linden,  86  Barb.  61). 

d.  In  an  action  for  a  limited  divorce,  the  defence  of  adultery  of  the  plain- 
tiff cannot  be  interposed,  eenMe  (MeNdmara  v.  Melfamara^  9  Aob.  18 ;  see  Mc' 
Iniaeh  v.  Melntoeh,  12  How.  289). 

«.  In  an  action  fbr  a  limited  divorce  by  a  wife  against  her  husband,  held 
that  although  the  defendant  might  show  be  was  the  party  entitled  to  the 
divorce,  it  could  not  be  granted  to  him  in  that  action  {Mci^amara  y.  McNdmara, 
9  Abb.  18). 

/.  In  an  action  for  a  divorce  on  the  around  of  adultery,  the  defendant  can- 
not interpose  the  defence  of  physical  mcapacity  of  plaintiff  to  contract  the 
marriage  relation,  where  more  than  two  years  have  expired  from  the  solemni- 
zation of  the  marriage  contract,  and  wlUiin  which  time  the  defendant  has 
brought  no  action  against  the  plaintiff  lor  a  dissolution  of  the  marriage  con- 
tract on  that  ground  ((7r*Jf»  v.  Griffin,  28  How.  183). 

g.  In  an  action  for  a  limited  ctivorce  on  the  ground  of  cruelty,  the  defendant 
cannot  set  up  as  a  defence  or  counter-claim  the  adultery  of  the  plBUniiff  (Henry 
y.  E&nry,  27  How.  5). 

See  ante^  p.  282,  e,  d,  e,f,  and  p.  294,  b. 

h.  Matter  of  defence  coming  to  the  knowledge  of  the  defendant  after 
answer,  may  be  set  up  by  supplemental  answer  (Smith  y.  Smith,  4  Paige,  432). 

RULE  90,     Qv^tuming  Ugitimcuyy  of  children. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes  to 
question  the  legitimaoy  of  any  of  the  children  of  his  wife,  the  allega- 
tion that  they  are  or  that  he  believes  them  to  be  illegitimate,  shall  be 
distinctly  made  in  the  complaint.  If  a  reference  is  ordered,  proofs 
shall  be  taken  upon  the  Question  of  legitimaoy,  as  well  as  upon  the 
other  matters  stated  in  tne  complaint ;  and  if  the  issue  is  tried  by  a 
jury,  an  issue  on  the  question  of  legitimacy  of  the  children  shall  be 
awarded  and  tried  at  the  same  time. 

RULE  91.  Sentence  of  nullity  or  decree  for  divorce  hy  der 
fault.  Pleadings  or  testimony  not  to  be  puhlished.  Judg- 
ment for  divorce. 

No  sentence  or  decree  of  nnllity  declaring  void  a  marriage  con* 
tract,  or  decree  for  a  divorce,  or  for  a  separation  or  limited  divorce. 
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shall  be  made  of  course  by  the  default  of  the  defeadaat,  or  in 
qnence  of  any  neglect  to  appear  at  the  hearing  of  the  caose,  or  by 
consent.  And  every  such  cause  shall  be  heard  after  the  trial  of  the 
issue,  or  upon  the  coming  in  of  the  proofs^  at  a  special  term  of  the 
court ;  but  where  no  person  appears  on  the  part  of  the  defendants, 
the  details  of  the  cTidenoe  in  aaultery  causes  shall  not  be  read  in 
public,  but  shall  be  submitted  in  open  court.  No  officer  of  this  oourt 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  or  before 
whom  the  testimony  is  taken,  nor  any  clerk  of  subh  ofBoer,  either  be- 
fore or  after  the  termination  of  the  suit,  shall  permit  a  copy  of  anj 
of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details 
thereof,  to  be  t&en  by  any  other  person  than  a  party,  or  the  attorney 
or  counsel  of  a  party,  who  has  appeared  in  the  cause,  without  a  Bpe** 
cial  order  of  the  court. 

No  judgment  in  an  action  for  divorce  shall  be  entertained  except 
upon  Uie  special  direction  of  the  court. 

a.  The  court  will  not  grant  a  decree  for  divorce,  upon  a  complaint  to  wfaidi 
no  answer  has  been  Interpoeed,  until  after  an  fa»pection  of  the  oomplamt^ 
proof,  and  the  affidavit  of  service  of  the  summons  (BolfiMm  v.  BoUnson^ 
1  Barb.  27). 


RULE  93.    Recei/oer  of  debtor^ s  estate.     When  allowed 
costs.   May  sell  doubtful  claims  at  auction. 

Bvery  receiver  of  the  property  and  effects  of  the  debtor  shall,  un- 
less restricted  by  the  special  order  of  the  court,  have  general  power 
and  authority  to  sue  for  and  collect  all  the  debts,  demands,  and  rents 
belonging  to  such  debtor,  and  to  compromise  and  settle  such  as  are 
unsafe  and  of  a  doubtful  character^  He  may  also  sue  in  the  name  of 
a  debtor,  where  it  is  necessary  or  proper  for  him  to  do  so  ;  and  he 
may  apply  for  and  obtain  an  order  of  course  that  the  tenants  of  any 
real  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the 
rents  and  profits,  attorn  to  such  receiver,  and  pay  their  rents  to  him. 
He  shall  also  be  permitted  to  make  leases,  from  time  to  time,  as 
may  be  necessary,  for  terms  not  ezafeding  one  year.  And  it  shall 
be  his  duty,  without  any  unreasonable  delay,  to  convert  all  the  per- 
sonal estate  and  effects  into  money  ;  but  he  shall  not  sell  any  real  es- 
tate of  the  debtor,  without  the  special  order  of  the  court,  until  after 
judgment  in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  unable  to 
collect  his  costs,  unless  such  suit  is  brought  by  order  of  the  court, 
or  by  the  consent  of  all  persons  interested  in  the  funds  in  his  hands. 
But  he  may,  by  leave  of  the  court,  sell  such  desperate  debts,  and  all 
other  doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such  sale. 

b,  A  receiver  who  prosecutes  or  defends  an  action  as  receiver,  without 
leave  of  the  court  for  that  purpose  first  obtidned,  is  personally  liable  for  costs 
{Phelp$  V.  OoU,  8  Code  Rep.  167). 

e,  A  motion  in  the  supreme  court  to  vacate  a  receiver's  Rale  of  real  estate, 
where  the  sale  was  regular,  is  addressed  to  the  discretion  of  the  court,  and  the 
order  thereon  cannot  be  appealed  to  the  general  term  {Waketnan  v.  Priec^  8 
Code  Rep.  196 ;  8  Corns.  834). 
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"RULE  9S.  Suits  pending.  Oases  not  provided  for.  When 
rules  take  effect. 

All  aotioDB  depending  on  the  first  day  of  July..  1848,  may  be  con- 
ducted according  to  the  rules  of  the  Supreme  Court  adopted  in  July, 
1847,  so  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these  rules, 
the  proceedings  shall  be  aoeording  to  the  OHStomary  practice,  as  it 
has  heretofore  existed,  in  the  Court  of  Gbaaoery  and  Supreme  Court 
in  oases  not  provided  for  by  statute  or  the  written  rules  of  the  court. 


These  rules  shall  take  effect  on  the  first  day  of  October,  1858. 
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ANNUITY     TABLE 


A  Table  corresponding  with  the  Northunpton  Tables  referred  to  in  the 
84th  Rule  of  the  Supreme  Court,  showing  the  Tslue  of  an  annaity  of 
one  dollar,  at  six  per  oent^  on  a  single  life,  at  any  age  from  one  71 
to  ninetj^four,  inclusive : — 


Ko.  of  jmn* 

Ko.  ot  fetn* 

Ho.  of  jeari* 

No.  of  yonca^ 

pnrehaie   the 

purohMe  tht 

pnrehMe  the 

pnrehate    thit 

Xgt. 

1 

•nnalty  it 
worth. 

Age. 

UUIttitT  it 

worth. 

Age. 

49 

annuitT  it 
worth. 

Age. 

•imiiitTii 
worth. 

10.107 

25 

12.063 

9.563 

73 

4.781 

2 

11.724 

26 

11.992 

50 

9.417 

74 

4.565 

8 

12.348 

27 

11.917 

51 

9.273 

75 

4.354 

4 

12.769 

28 

11.841 

52 

9.129 

76 

4.154 

6 

12.962 

29 

11.763 

53 

8.980 

77 

3.952 

6 

13.156 

30 

11.682 

54 

8.827 

78 

3.742 

7 

13.k.75 

31 

11.598 

55 

8.670 

79 

3.514 

8 

13.337 

32 

11.512 

56 

8.509 

80 

3.281 

9 

13.835 

33 

11.423 

57 

8.343 

81 

3.156 

10 

13.285 

34 

11.331 

58 

8.173 

82 

2.926 

11 

13.212 

35 

11.236 

59 

7.999 

83 

2.713 

12 

13.130 

36 

11.137 

60 

7.820 

84 

2.551 

13 

13.044 

37 

11.035 

61 

7.637 

85 

2.402 

14 

12.953 

38 

10.929 

62 

7.449 

86 

2.266 

15 

12.857 

39 

10.819 

63 

7.253 

87 

2.138 

16 

12.755 

40 

10.705 

64 

7.052 

88 

2.031 

17 

12.655 

41 

10.589 

65 

•6.841 

89 

1.882 

18 

12.562 

42 

10.473 

66 

6.625 

90 

1.689 

19 

12.477 

43 

10.356 

67 

6.405 

91 

1.422 

20 

12.398 

44 

10.235 

68 

6.179 

92 

1.136 

21 

12.329 

45 

10.110 

69 

5.949 

93 

0.806 

22 

12.265 

46 

9.980 

70 

6.716 

94 

0.518 

23 

12.200 

47 

9.846 

71 

5.479 

24 

12.132 

48 

9.707 

72 

5.241 
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RULE  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE  ESTATE  OR 

AMUm. 

Calonlate  the  interest  at  six  per  cent,  for  one  year,  npon  the  sum 
to  the  income  of  wbich  the  person  is  entitled.  Multiply  this  interest 
by  the  nnmber  of  years'  purchase  set  opposite  the  person's  age  in  tho 
table,  and  the  prodact  is  the  gross  valne  of  the  life^estate  of  such  per- 
son in  said  sum. 


Suppose  a  widow's  age  is  87,  and  she  is  entitled  to  dower  in  real 
estate  worth  $350  75.  One.  third  of  this  is  $116  91|.  Interest  on. 
$116  91,  one  year  at  six  per  cent,  (as  fixed  by  the  84th  rule),  is  $7  01. 
The  number  of  years'  purchase  which  an  annuity  of  $1  00  is  worth  at 
the  age  of  87,  as  appears  by  the  table,  is  11  years  and  {^ff^  parts  of 
a  year,  which  multiplied  by  7.01,  the  income  for  one  year,  gives 
$77  85  and  a  fraction,  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  by  the 'curtesy  in  the 
whole  of  an  estate  worth  $§,000.  The  annual  interest  on  the  sum  at 
six  per  cent,  is  $540.  The  number  of  years'  purchase  which  an  an- 
nuity of  one  dollar  is  worth  at  the  age  of  50,  as  per  table,  is  9^f^J^ 
parts  of  a  year,  which  multiplied  by  540,  the  value  of  one  year,  gives 
$5,085  18  as  the  gross  value  of  his  life-estate  is  the  premises  or  the 
proceeds  thereof. 

JTotd.— The  values  in  this  table  are  calculated  on  the  supposition  that  the 
annuities  are  payable  yearly ;  if  payable  half-yearly,  one  mth  of  a  year's  pur- 
diase  should  be  added  to  those  values. 

See  Jackson  v.  Edwardi^  7  Paige,  406,  as  to  computation  of  dower  right. 
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New  Tore,  April  14/A,  1856. 

Rules  in  rtga/rd  to  Moneys  a/warded  to  Unknown  Oumers. 

1.  Whenever  any  person  shall  claim  any  money  awarded  to  unknown 
owners  on  the  opening,  widening,  altering,  improving,  or  laying  out 
of  any  street,  avenue,  square,  or  public  place,  he  shall  cause  notice  of 
his  intention  to  apply  to  the  court  for  such  moneys,  to  be  published 
in  one  of  the  daily  newspapers  in  this  city,  at  least  once  a  week  for 
four  weeks ;  and  shall  serve  notice  of  such  intention  on  the  Mayor  of 
the  city,  and  the  Counsel  to  the  Oorporation  of  the  city,  at  least  four- 
teen days  before  such  application.  The  court  at  special  term,  or  the 
judge  at  chambers  may  hear  the  application,  and  may  hear  the  proofs 
or  refer  the  matter  to  a  referee  to  hear  and  examine  into  the  matter, 
and  to  report  the  substance  of  the  proofs,  with  his  opinion.  The  ap- 
plicant shall  furnish  to  the  court  or  referee  an  abstract  of  title  for  at 
least  twenty  years  prior  to  the  award,  and  carried  down  to  the  time  of 
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&%  ezamiiifttioii ;  and  tbo  produce  the  origimla  or  Torified  copies  of 
mil  deeds  and  wills  referred  to  in  the  abstract,  unless  the  ooart  or 
jvdgOt  oo  proof  diat  the  same  eaimot  be  Amisked,  shall  avikoriiM 
other  proof  to  be  received  in  plaoe  of  each  originab  or  copies  ;  and 
shall  also  furnish  a  certificate  of  search  for  mortnges  and  cooTejrancea 
against  the  persons  named  in  the  abstract  of  tiife,  made  bj  a  seareher 
in  the  Register's  office,  or  by  some  other  person  experienced  in.  ssak* 
ing  such  searches,  and  shall  famish  his  own  affidavit»  or  that  of  his 
agent,  or  of  some  other  person  likely  to  be  acquainted  with  the  truth, 
to  the  effect  that,  according  to  his  best  knowledge,  information,  and 
belief,  there  were  no  mortgages,  conyeyances,  judgments,  or  liens  of 
any  kind  on  the  property  to  which  the  award  was  made,  at  the  time  of 
the  award,  and  of  the  payment  of  the  money  to  the  officer  then  hold- 
ing the  money  for  the  unknown  owners  except  snch  liens  (if  an  j)  aa 
amy  be  specially  mentioBed  in  such  affldayit.  The  maps  of  awards 
and  assessments,  or  extracts  from  them,  so  far  as  relates  to  die  lota 
in  qnostion,  shall  also  be  nroduced  to  the  court»  or  judge,  or  referee. 
Whenever  any  money  shall  be  paid  to  the  clerk  or  to  the  chamberlain 
w  county  treasurer,  for  unknown  owners,  such  officer  shall  enter  in 
his  books  of  account  a  memorandum  showing  the  title  of  the  matter  in 
which  payment  was  made,  and  the  numbej  of  the  lot  or  lots  on  the 
map  of  awards  or  assessments  to  which  the  award  is  made. 

2.  No  applioation  will  be  heard  in  regard  to  the  disposition  of  mon- 
eys awarded  to  unknown  owners,  until  such  moneys  shall  have  been 
actually  paid. 

8.  Every  petition  for  the  payment  of  such  moneys  shall  be  verified 
under  oath ;  shall  set  forth  a  statement  of  the  title  and  the  grounds 
of  the  claim  ;  and  shall  also  state  the  names  and*  residences  of  all  per- 
sons, if  any,  whom  the  petitioner  knows,  or  has  been  informed,  or 
believes,  to  be  claimants  of  such  moneys  or  of  any  part  thereof,  or  in 
any  manner  or  in  any  degree  interested  or  claiming  to  be  interested 
therein. 

4.  Ten  counsellors  at  law,  to  be  named  by  the  presiding  justice, 
with  the  concurrence  of  one  or  more  of  the  other  judges,  shall  be 
appointed  referees,  to  one  of  whom  such  applioation  shall  be  referred; 
and  no  application  shall  be  referred  except  to  ooe  of  the  persons  so  to 
be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  shall  require 
proof  of  the  service  of  notice  of  (he  reference  upon  all  persons  named 
in  the  petition  as  interested,  or  as  claimants,  and  if,  upon  the  refer- 
ence, the  referee  shall  consider  that  other  persons  should  be  notified, 
he  shall  require  notices  to  be  served  upon  them.  If  any  such  per* 
sons  are  infants,  guardians  must  be  appointed  as  in  ordinary  actions ; 
and  if  any  are  absent,  non-resident,  or  cannot  be  found,  special  appli- 
cation must  be  made  to  the  court  for  direction  in  the  premises. 

6.  The  referee  shall  require  a  full  and  complete  abstract  of  the  title 
to  be  fbmished  to  him,  and  which  he  shall  verify  for  such  length  of 
time  as  he  may  deem  advisable,  together  with  full,  complete,  and 
olriginal  returns  of  searches  for  mortgages,  oonveyances,  and  all  other 
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liens  irbateTer,  aSaeting  flie  tide  of  iSie  property,  snd  snofai  affidavits 
also  as  he  may  deem  proper.  And  he  shall  annex  to  and  return  mOk 
his  report,  all  such  papers,  together  with  the  proofs  of  serrioe  of  no» 
tiees  apon  adverse  claimants,  sad  all  testimocj  taken  befi>re  him. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be  served 
npon  all  persons  who  appeared  upon  the  referenoe^  and  proof  shall  be 
furnished  to  the  court  of  the  servioe  of  snoh  notiee. 

[The  foregoing  rules  as  to  **  unknown  owners  '*  were  not  made  at  a  bouYo^ 
cation  of  the  J  adges  as  provided  in  section  470  of  the  Code.  They  are  not 
therefore  *' general  rules*'  (in  ih$  matter  nf  the  Bew&ry,  19  Bitfb.  591)i  Kof 
were  Uiey  published  as  required  by  Laws  of  1847,  ch.  470.  Nor  were  they 
concurred  in  or  recognized  by  all  the  Judges  of  the  fiist  district] 
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Rulee  as  to  Terms  and  Calenda/ra.  ) 

Special  Terms  are  held  every  Saturday  for  speeial  motions*  The 
Saturday  speeial-motbn  tetms  will  be  held,  when  the  special  terms 
are  not  in  session,  by  the  judge  assigned  to  sit  in  chambers  during 
the  month. 

The  judge  sitting  at  chambers  will,  at  the  same  time»  hold  special 
term  for  any  e3>parte  business,  and  for  such  litigated  business  as  he 
shall  expressly  permit. 

All  issues  of  fact  already  joined,  and  triable  in  the  city  of  New 
York,  will  be  noticed  to  the  clerk,  and  be  put  on  the  calendar  for  the 
ensuing  January  circuit. 

Durinff  the  first  week  of  ihat  circuit,  motions  to  correct  the  calei^ 
dar  may  DO  made. 

After  that  week,  the  calendar  will  remain  unchanged,  and  continue 
the  calendar  for  every  successive  circuit,  until  all  the  causes  on  it 
shall  be  tried— each  circuit  beginning  on  the  calendar  where  the  im- 
mediately preceding  circuit  left  off.  ) 

Fifteen  causes  a  day,  and  no  more,  will  be  called  at  general  and 
epeeial  terms,  and  before  each  judge  at  circuit,  unless  otherwise  spe4 
oially  ordered. 

No  cause  will  be  set  down  for  a  particular  day  at  a  circuit,  unless 
sworn  off  when  oalled,  on  account  ox  the  absence  of  a  witness,  and  on 
payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  whett 
called  in  its  order  on  the  circuit  calendar,  it  will  go  to  the  foot  of  the 
calendar,  and  not  bo  called  again  until  it  shall  be  reached  in  that 
plaoe. 

All  new  issues  will  be  noticed  for  the  first  dav  ef  the  next  eireuiti 
after  the  same  shall  be  joined,  and  be  put  in  their  order  at  the  foot 
of  the  permanent  calendar. 
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After  the  first  week  of  etch  eircait  (durinff  which  motioiiB  to 
rect  the  calendar  may  be  made),  (he  ealenchr  of  the  eausea  iHiidk 
may  have  cone  down  at  the  preyioaa  ciroait,  and  the  new  issaea,  will 
be  entered  aa  part  and  in  continuation  of  the  permanent  calendar  ; 
and  80  on,  from  court  to  court,  until  the  end  of  the  year. 

These  regulations  do  not  affect  the  question  of  noticing  the  oanaea 
for  trial  to  (he  opposite  party,  firom  court  to  court,  as  (he  statute  maj 
require. 

PasUian  on  C(dendar  of  Causes  caUed  and  Passed  in  OourU  m 

JSTew  York  City. 

When  a  cause  placed  upon  a  calendar  of  a  court  of  record  ia  the 
City  of  New  York  shall  be  regularly  called  and  passed,  withoai  a 
postponement  by  the  court  for  good  cause  shown,  it  shall  thenceforth 
take  its  place  on  the  aame  or  any  future  calendar  as  if  the  date  of  die 
issue  were  the  time  when  it  was  thus  passed  (Laws  of  1849,  p.  708> 
«16). 

In  the  case  mentioned  in  the  last  section,  it  shall  be  the  duty  of 
the  party  placing  a  cause  upon  the  calendar  for  a  subsequent  term,  to 
state  the  date  of  the  issue,  as  above  prescfibed ;  and  if  he  omit  to  do 
so,  by  reason  whereof  the  issue  retains  its  priority  on  the  calendar, 
the  court,  on  the  application  of  the  adverse  party,  or  of  its  own  mo* 
fion,  may  strike  the  cause  from  the  calendar.    {Id,  ^  17.) 


SPECIAL  CIRCUIT  CALENDAR.    FIRST  DISTRICT. 

At  any  Circuity  until  further  orders^  any  causes  belonging  to  either  of 
thefoHowing  classes  may  be  placed  on  a  special  Circuit  Calendcsr, 
unless  the  trial  is  likely  to  occupy  more  than  one  hour .; 

1.  Where  the  action  is  on  a  contract,  and  the  answer  merely  denies 
the  allegations  in  the  complaint,  without  setting  up  any  new  matter. 

2.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the 
answer,  and  there  shall  be  reason  to  believe  that  the  defence  is  made 
only  for  the  purpose  of  delay  ;  or,  where  it  shall  appear,  by  affidavit^ 
that  the  cause  can  be  tried  in  an  hour. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plaintiff's 
attorney  must  give  a  notice  of  four  days,  to  be  heard  before  a  judge 
at  chambers,  that  he  will  move  to  have  the  cause  placed  on  such  cu- 
endar  ;  and  if  the  motion  be  granted,  the  cause  may  be  heard  on  any 
subsequent  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay, 
or  that  the  cause  can  be  tried  in  an  hour,  affidavits  must  be  served  at 
(he  time  of  notice. 

The  plaintiff's  attorney  must  deliver  to  the  clerk  of  the  circuit  a 
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like  notice,  one  day  before  snch  Frida]^,  containing  also  the  nnmber 
of  the  cause  on  the  general  circnit  calendar. 

If  the  canse  shall  actually  occupy  more  than  one  hour  on  the  trial, 
the  trial  may  be  suspended,  at  the  discretion  of  the  court,  and  the 
cause  be  pat  down  at  the  foot  of  the  calendar, 

* 
Prrfarred  Causes. 

Ganses  which,  nnder  existing  laws,  are  preferred,  take  their  pre- 
ference in  the  following  order  on  the  calendar : 

1.  Criminal  actions.  * 

2.  Cases  in  probate  in  which  the  appeal  prevents  the  issue  of  let- 
ters testamentary  or  of  administration. 

8.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  executors 
or  administrators. 

4.  All  other  preferred  causes. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  arga- 
ment  to  the  opposite  party  and  to  the  clerk,  and  must  also  state  the 

S round  of  such  preference,  so  to  show  as  to  which  of  the  above 
asses  the  case  belongs. 

The  clerk  will  place  the  preferred  oauses  at  the  head  of  the  calen- 
dar, in  the  order  above  prescribed. 

A  preferred  cause  beinff  once  passed  without  reservation,  will  take 
its  place  on  subsequent  calendars,  without  preference. 

Mortgage  or  Sale  by  Religious  Corporation, 

Maeoh  ^4,  1862. — Ordered,  That  in  all  future  applications  made  to 
this  court  by  religious  corporations  for  leave  to  mortgage  or  sell  their 
real  estate,  it  shafl  be  necessary  to  submit,  with  the  petition  to  the 
court,  a  statement  specifying  what  property  had  been  sold  by  the  cor* 
poration  under  any  order  of  the  court  at  any  time  within  five  years 
next  preceding  such  application,  and  also  showing  the  object  for  which 
sales,  if  any  were  ordered,  and  the  disposition  actually  made  of  the 
proceeds  of  any  sale.  Such  statement  shall  be  verified  by  one  of  the 
officers  of  the  corporation. 

a.  An  application  for  leave  to  sell  the  real  estate  of  a  religions  corporation 
must  be  made  to  the  supreme  court  (WyaU  v.  Benson^  28  Barb.  887 ;  4  Ahb. 

182). 

h.  The  vestry  or  trustees  of  a  relinous  corporation  may  apply  for  an  order 
to  mortgage  or  sell  the  real  estate  of  such  corporation,  without  any  express 
vote  of  the  corporation,  and  where  the  good  &ith  and  propriety  of  the  appli- 
cation are  unquestioned  {Be  8L  Ann's  Church,  14  Abb.  ^4 ;  28  How.  1^6). 

&  See  1  Keman, 248; 20  How.  824). 

Sales  hy  Order  of  the  Court. 

MjuioH  25,  1862. — Ordered,  That  all  sales  to  be  made  by  virtue  of 
or  under  any  order,  judgment,  or  other  proceedings  of  this  oourti 


after  Ae  fnC  day  of  May,'  I86S,  vmj  b«  noliiMd  for  an^  nade  at  tfca 
Merchant's  Exchange  Salea-room,  No.  Ill  Broadway,  and  thai  any 
order  heretofore  made,  ao  fkr  at  it  coniioCa  with  tiiia  order,  ia 
vacated. 

But  nothinff  in  this  order  shall  apply  to  any  notice  of  sale  ^ereti^ 
fore  published  ;  and  where  any  notioe  of  sale  has  been  given  for  a  day 
subsequent  to  the  first  day  of  May,  1862,  at  the  Merchant's  Exchange, 
the  same  may  be  adjourned  to  the  room  above  designated. 

▲feil  21, 1863.— Hm.  Q.  G.  Barmmrd,  /.  It  ia  hereby  ordered  duit 
from  and  after  thia  date  all  salea  of  real  eatate,  made  under  the  order  of 
the  Supreme  Court,  shall  be  conducted  by  and  under  the  directioii  and 
oontiol  of  of  a  Beferee  to  bo  ajpppoin  ted  by  this  court 

Trial  Fees. 

Mat  5, 1^2.— Trial  fees  for  causes  heard  at  j^eaeral  term  w3l 
hereafter  be  collected  on  the  argument,  to  be  paid  in  all  eaaes  bj  the 
moTing  party. 


Ordered^  Whenever  a  oonaent  ia  filed  with  the  clerk  of  this  ooart 
for  the  substitution  of  an  attorney  or  the  discontinuance  of  an  aetioa, 
the  clerk  may  enter  in  the  minutes  of  the  court  the  substitution  of 
the  attornev  or  the  diacontinnanoe  of  the  action,  without  any  order  of 
the  judge  therefor 

Special  Term  and  Motions. 

After  the  Ootober  term  of  1859,  all  motions  at  special  term  at  cham- 
bers must  be  noticed  for  the  first  and  third  Mondays  ia  each  term* 
and  for  no  other  time.  Such  motions  will  be  heard  in  order  on  those . 
and  the  suceeeding  days,  unless  otherwise  ordered  by  the  judge 
holding  the  term,  until  disposed  of.  Motions  must  be  noticed  for 
twelve  o'clock,  noon.  E^parte  bosinesa  will  be  attended  to  between 
ten  and  twelve  o'clock  eaeh  day. 

Ordered^  That  the  following  classes  of  mottoas  shall  have  prefer* 
ence  at  chaoiberB,  in  the  order  herein  mentioned,  and  that  all  orders 
heretofore  made  in  relation  thereto  be  and  are  hereby  vacated. 

1.  Motions  to  place  causes  on  special  calendars 

2.  Motions  for  extra  allowance. 

8.  Motions  for  judgments  in  foreclosure  cases  where  no  answer  ia 
put  in. 

4.  Motions  for  reference  and  for  ooamiasions  to  take  teatiiaoiiy. 

5.  Motions  to  discharge  from  imprisonment!^ 

*  o.  A  motion  to  vacate  an  order  of  arrest  after  a  defendant  has  been  bafled 
fa  not  a  nK>tion  to  disehargeftem  imprisonment  (ObfiimlfMtv.  W^dlmLV^I^^b, 
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6.  Hotimia  to  |wiiilili  Ibr  oontompt. 

7.  AH  other  motioiiB  to  whioli  preference  is  giren  by  die  statate. 

8.  The  general  call  of  the  calendar. 

Oen'l  Term,  Jan*y  I860.— In  all  motions  nottoed  for  hearinff  at 
chambers  and  Special  Term*  the  moviiig  party  may  file  with  the  clerk 
at  chambers  a  note  of  the  title  of  the  oanse  and  the  object  of  the  mo- 
tion, which  shall  be  entered  by  the  clerk  on  a  calendar  to  be  prepar- 
ed  by  him  in  the  order  in  which  the  same  are  received.  Such  mo- 
tions will  be  heard  in  the  order  in  which  they  are  placed  on  the  calen- 
dar. 

Aimisnan  of  Attorneys, 

.  Mat  12, 1862. — Ordered,  That  a  committee  be  appointed  at  each 
of  the  May  and  November  terms,  to  wh^m  the  matters  l^hall  be  re« 
ferred  for  such  examination  and  inquiry.  The  commttee  are  to  re* 
port  on  or  before  the  third  Monday  of  the  temu  Where  a  certificate 
of  good  character  is  submitted,  the  same  should  state  that  the  party 
signing  the  same  is  acquainted  with  the  character  of  the  applicant, 
ad  kM>ws  ii  to  be  good. 

Sntry  ef  Ordere. 

Special  Term,  27  Maroh,  1857.-*No  order  will  be  entered  upon  a 
litigated  motion,  except  on  consent,  or  at  least  one  day*a  notice  to  the 
opposite  party. 


ADDITIONAL      BULBS. 

1.  Hereafter  no  causes  will  be  reserved  generally,  after  they  ar« 
placed  on  the  .day  calendar. 

S.  No  cause  on  tilie  di^  calendar  will  be  paased,  ezo^  where  the 
eonnsel  is  actually  engaged  in  the  trial  of  a  eaose  in  another  court  in 
the  oity,  or  in  the  court  of  appeals ;  and  then  only  nntil  such  an  en- 
gagement is  discharged*  or  upon  proof  of  the  absence  of  a  witaeaa 
auTy  subpcduaed. 

8.  The  calendar  will  only  be  called  regularly  in  its  order. 

4.  Causes  will  only  be  put  off  for  the  terni  on  applicant  showing  a 
good  excuse  for  not  proceediiv  to  trial,  when  reached  on  the  day 
calendar. 

5.  Set-down  causea  to  be  pheed  at  foot  ef  the  day  calendar. 

6.  Parties  by  consent  nay  apply  te  Ae  dark  and  hare  any  o«u« 
reeenred  generally  before  it  ia  plaoed  en  the  day  calendar,  and  may, 
en  filing  with  the  clerk  a  like  eottsenl>  have  the  sane  placed  en  tM 
day  calendar. 

7.  Hereafter  no  note  of  issue  for  the  general  term  will  be  reeei^ped 
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or  filed  by  tlie  olerk,  unless  it  shall  appear  distinoUj  on  die  &ee 
thereof,  whether  the  same  belongs  to  the  olass  of  ennmerated  or  non* 
enamerated  motions. 


SUPEIMB  OoiTKT,  SsOOHD  DiSTBIOT 

Ruka  adopted  Jan.  18, 1852. 

The  following  rules,  to  be  obserred  in  the  Second  Judicial  District, 
are  adopted,  in  regard  to  the  order  of  business  and  allowances  to  be 
made  under  section  308  of  the  Code  of  Procedure : 

1*  Issues  of  law  shall  be  first  tried  and  decided  at  a  special  term. 

2.  At  the  general  terms  of  the  court,  ten  causes  onlj  will  be  called 
in  each  successive  day  during  the  term.  Thej  will  be  called  end 
heard  in  the  order  in  which  thej  stand  upon  the  calendar,  and  no 
cause  will  be  reserTcd,  or  set  down  for  hearing  out  of  the  order  here- 
in prescibed. 

8.  Two  hours  and  no  more  is  giyen  to  the  counsel  on  each  side  Ibr 
the  argument  of  causes  at  the  general  and  special  terms,  unless  the 
court,  upon  special  application  at  the  commencement  of  the  argument, 
shall  otherwise  direct. 

4.  In  actions  tried  at  the  circuit  or  the  special  term,  applications  for 
additional  allowances,  under  section  308  of  the  code,  must  be  made  to 
the  justice  who  heard  the  the  cause,  unless  he  is  out  of  the  State,  or 
unable  to  attend  to  business  from  ill  health,  or  out  of  office.  And  in 
actions  heard  before  referees,  the  application  must  be  made  in  Uie 

t'udicial  district  where  the  action  is  pending.     Such  allowances  will 
^e  made  whenever  there  has  been  a  trial,  and  the  parties  have  ap- 
peared and  litigated  the  questions  in  controversy. 

5.  No  allowance  shall  exceed  the  sum  of  $100,  unless  due  notice  of 
the  time  and  place  of  making  application  therefor  be  first  given  to  the 
adverse  party,  nor  unless  it  shall  appear  to  the  justice  who  shall  hear 
such  application,  that  the  litisation  in  respect  to  which  the  allowance  is 
claimed,  has  been  unreasonably  or  unfSsirly  conducted  by  the  party  to 
to  be  charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the  defend- 
ants do  not  exceed  five  in  number,  the  allowance  shall  not,  when  add- 
ed to  the  costs  given  to  the  plaintiff  under  section  807  of  the  oode, 
exceed  the  sum  of  840.  And  in  cases  where  there  are  more  than  five 
defendants,  such  allowance  shall  not,  when  added  to  the  costs  given 
to  the  plaintiff  under  section  807  of  the  code,  exceed  in  amount  the 
costs  heretofore  given  to  the  solicitor  for  the  complainant  under  the 
first  section  of  the  act  of  the  25th  of.  May,  1841,  to  amend  the  act 
to  reduce  the  expenses  of  foreclosing  mortgages  in  the  court  of 
chancery. 


80PBBHB  OOUST.  913 

7.  A  printed  copy  of  these  rales  shall  be  annexed  to  every  calen- 
dar of  causes  hereafter  made  up  for  trial  at  the  circuit,  and  for  hearing 
and  argument  at  the  general  and  special  terms  of  the  court,  by  the 
clerks  who  furnish  such  calendars. 

These  roles  are  modified  by  the  amendment  to  the  code  in  1867 ;  and  see 
note  to  role  9,  ante. 


BULB.— Adopted  20th  Feb't,  1 S57. 

Ordbrbd.  That  orders  to  show  cause  on  non- enumerated  motions 
will  not  hereafter  be  granted,  except  npon  affidayit»  showing  the 
necessity  of  making  the  time  of  notice  shorter  than  is  required  by  the 
code. 

The  attention  of  the  profession  is  particularly  direoted  to  this  rule. 
It  will  be  strictly  enforced  throughout  the  district. 


OEDER  OF  BUSINESS  FOR  HEARING  NON-BNUMBRATED' 
MOTIONS  AT  SPECIAL  TERM,  KINGS  COUNTY. 

1.  Ex-parte  motions. 

fl.  Motions  to  modify,  and  discharge  provisional  remedies. 

8.  Applications  for  judgment,  and  other  motions  on  notioe  in  fore*- 
closure  and  partition  cases. 

4.  Applications  for  judgment,  on  notice  in  other  oases  for  want  of 
an  answer,  or  on  account  of  frivolousness  of  demurrer,  answer,  or 
reply. 

5.  Motions  in  proceedings  against  persons  brought  up  by  attach- 
ment. 

6.  Motions  for  commissions  and  discovery  of  books  and  papers,  and 
for  the  examination  of  parties. 

7.  Motions  to  change  the  place  of  trials. 

8.  Motions  to  open  defaults. 

9.  Motions  to  strike  out  sham  and  irrelevant  pleadings,  to  strike 
out  irrelevant  or  redundant  matters,  and  to  make  a  pleading  definite 
and  certain  by  amendment. 

10*  Motions  for  allowance  of  injunction. 
11*  Other  motions. 
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NEW  YORK  SUPERIOR  COURT  RULE& 
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BITLE  1.    (See  BtOe  1  of  Rules  of  Iho.  1863,  ^^.) 

RULE  2.    JSuHneM  at  general  term  /  time  of  opening. 
At  the  general  termSi  the  court  will  hear  appeals  and  enumermted 
motiona.    The  general  term  will  open  at  eleTen  o'clock,  A.  M. 

RULE  8.     Trial  term. 

The  special  term  will  consist  of  two  or  more  trial  terms,  held  by 
two  or  more  jastices,  severally,  and  a  term  held  bj  one  jastice,  whtdi 
will  be  designated  the  special  (or  equity)  term.  For  the  trial  terms 
the  clerk  wul  prepare  a  calendar  for  each  branch  of  the  coort,  con- 
taininff  the  issues  of  fact  to  be  tried  by  a  jury.  Such  calendars  will 
be  owed  and  regulated  by  the  justice  presiding  in  each  court.*  The 
trial  terms  will  open  at  eleven  o'clock,  A.  H. 

RULE  4.    Speoial  term. 

For  the  special  term  the  clerk  will  prepare  a  calendar,  containing, 
first,  the  issues  of  law  noticed  for  argument  at  such  term,  and,  sec- 
ond, all  issues  of  fact  noticed  for  tri&l,  which  are  designated  on  the 
notes  of  issues  as  causes  not  requiring  to  be  tried  by  a  jury  by  |  253 
of  the  Code  of  Procedure,  or  in  which  a  jury  trial  is  waived.  The 
special  term  will  open  at  ten  o'clock,  A.M.,  and  the  first  hour  will  be 
devoted  to  the  giving  of  judgment  in  undefended  causes,  and  &e 
hearing  of  litigated  non-enUmerated  motions.  The  calendar  will  be 
taken  up  each  day  at  eleven  o'clock  A.  M. 

RULE  5.  {Ae  amended  January ^12^6%)  UTon-efwrnerdied 
motione^ 

At  ten  o'clock  in  the  morning,  daily,  except  Sundays,  New-Tear's 
day,  <}ood  Friday,  Thanksgiving  and  Ohristmas  days,  the  Fourth  of 
July,  and  the  days  of  annual  election,  special  terms  shall  be  held  at 
chambers  to  bear  non-enumerated  motions  and  applications  required 
to  be  made  in  open  court ;  also  for  the  trial  of  causes  which  the  par- 
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ties  and  the  jastice  sitting  in  sucli  term  may  consent  to  lave  tried 
before  him  without  a  jury,  and  giving  judgment  therein ;  and  also  for 
giving  judgment  in  actions  nnder  chapter  one,  title  eight,  second 
part  of  the  Code.  And  as  many  special  terms  for  such  purposes 
may  be  held  simultaneously  as  there  may  be  justices  attending  to 
hold  the  same. 

Where  the  notice  of  a  motion  or  application  states  that  it  will  be 
made  at  chambers,  or  at  a  special  term  at  chambers,  it  shall  be  heard 
there  on\y,  unless  the  parties  otherwiae  agree  ;  and  eitiier  party  may 
there  take  the  other's  default  therein. 

RULE  6.    Attendance  ofjtistioes  at  chambers. 

The  justices  designated  to  hold  the  general  terms  will  attend  at 
chambers  daily,  during  their  respective  terms,  from  ten  to  eleven 
A.  M.,  to  dispose  of  eg^parts  applications  and  of  non-enumerated 
motions.  All  applications  for  ez-parte  orders,  and  for  judgments 
upon  failure  to  answer,  during  the  general  terms,  must  be  made  be- 
fore  eleven  o'clock,  A.  M. 

EULE  T.  {As  amended  October^  1858.)  Appeals  from  or* 
ders  071  non-enutneraied  motions. 

Appeals  from  all  orders  made  on  non-enumerated  motions  will  be 
heard  on  each  Monday  during  the  general  terms,  at  eleven  o'clock, 
A.  M.  Such  appeals  may  be  noticed  for  that  time.  Appeals  from 
orders  sustaining  or  overruling  demurrers  will  also  be  then  heard, 
and  will  be  heard  in  their  order  on  the  general  term  calendar.  Six 
copies  of  the  appeal  papers  must  be  furnished  to  the  court. 

KULE  8.     Motion  to  set  aside  verdict  as  against  evidence. 

A  party  intending  to  move  to  set  aside  a  verdict  as  against  the  evi- 
dence,  must  obtain  from  the  justice  who  tried  the  cause  an  order  stay- 
ing  the  proceedings  for  that  purpose.  Such  a  motion  will  not  be 
entertained  unless  the  stay  of  proceedings  be  obtained  and  served 
within  four  days  after  the  entry  of  the  judgment  by  the  clerk,  or 
before  the  insertion  of  the  costs  by  the  clerk  in  the  entry  of  the  judg- 
ment. The  court,  by  order,  may  permit  the  judgment  to  be  entered 
and  collected,  without  prejudice  to  a  motion  to  set  aside  the  verdict ; 
and  may  impose  such  terms  on  each  party  in  respect  thereof  as  to  the 
court  may  seem  meet. 

KULE  9.  Case  and  exceptions  on  motion  to  set  aside  ver- 
dict as  against  evidence. 

The  party  moving  to  set  aside  a  verdict  as  against  evidence,  mast 
prepare  a  case,  and  procure  the  same  to  be  settled  in  the  usual  man- 
ner. If  the  party  making  the  case  intends  to  appeal  from  the  judg- 
ment, when  entered  on  the  verdict,  because  of  errors  of  law  alleged 
to  have  occurred  at  the  trial,  or  in  the  direction  for  judgment,  he 
must  present  such  alleged  errors  in  the  case  made  for  setting  aside 
the  verdict.    If  the  errors  complained  of  weie  excepted  to  in  due  sea- 
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8on,  when  thej  occurred,  the  case  may  be  turned  into  exceptions,  ai 
of  course,  in  the  event  of  the  application  to  set  aside  the  verdiet  be- 
ing denied.   - 

UTILE  10.  Heofring  on  motion  to  Bet  aside  verdict. 
The  motion  to  set  aside  the  verdict  on  the  case  when  settled,  most 
be  brought  on,  on  the  usual  notice,  at  the  special  term.  No  alleged 
errors  of  law  presented  by  such  case  will  be  considered  at  the  special 
term,  unless  by  the  express  directions  of  the  justice  before  whom  (he 
cause  was  tried. 

RULE  11.    Appeal  from  order  ffranting  or  rff using  a  new 

trial. 

If  either  party  appeal  from  an  ordef  of  a  justice  granting  or  refus- 
ing a  new  trial  on  such  case,  the  appeal  may  be  brought  on  before  the 
general  term,  on  the  usual  notice.  If  the  order  refuse  a  new  trial, 
and  there  be  alleged  errors  of  law  contained  in  the  case  on  which  the 
motion  was  made,  the  appeal  from  the  judgment  in  respect  to  such 
errors  of  law  must  be  brought  on  and  argued  at  the  same  time  with 
the  appeal  from  the  order  refusing  a  new  trial,  at  the  special  term. 

RULE  12.     Costs  on  appeal. 

The  costs,  on  an  appeal  to  the  general  term  from  a  judgment,  as 
well  as  from  an  order  granting  or  refusing  a  motion  to  set  aside  a  ver- 
dict as  against  evidence,  when  allowed  by  the  court,  shall  be  the  costs 
prescribed  in  subdivision  six  of  section  three  hundred  and  seven  of 
the  amended  code,  together  with  the  expenses  specified  in  section 
three  hundred  and  eleven.  But  where  an  appeal  from  such  order  is 
heard  at  the  same  time  with  an  appeal  horn,  the  judgment  in  the  cause, 
the  court  may,  in  its  discretion,  give  costs  on  the  former  appeal,  as  if 
it  were  a  motion  at  special  term. 

RULE  13.  Motion  for  rehearing^  before  referees. 
The  party  who  moves  for  a  re-hearing  or  review  of  a  cause  or  mat- 
ter decided  by  a  referee  or  referees,  shall  procure  and  furnish  to  the 
court  a  special  report  of  the  referee  or  referees,  setting  forth  dis- 
tinctly the  facts  foand  on  the  reference,  and  his  or  their  decision  upon 
the  points  of  law  arising  in  the  cause. 

RULE  14.    {Adopted  December^  18")1.J    ^otes  of  issue. 

That  all  notes  of  issue  hereinafter  filed  witn  the  clerk,  in  causes 
which  have  once  been  on  the  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  of  such  calendar.  And  every  note 
of  issue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  or  the  trial  term.  No  cause 
shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note  of 
issue  conforms  to  this  rule 
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ETTLE  15.    {Adopted  March  6, 1852.)    Notes  of  issue. 

That  all  notes  of  isBae  horeinafter  filed  with  the  olerk,  in  oaases 
which  have  onoe  been  on  the  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  on  such  calendar.  And  every  note 
of  issue  shall  state  whether  the  cause  is  to  be  placed  on  the  calendar 
of  the  general  term,  the  special  term,  t)r  the  trial  term.  No  cause 
shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note  of 
issue  conforms  to  this  rule. 

RULE  16.    {Adopted.  March  19, 1853.)    Note  of  issue. 

That  all  notes  of  issue  hereafter,  for  the  general,  special,  and  trial 
terms  of  this  court,  must  be  filed  with  the  clerk  eight  days  before  the 
commencement  of  the  first  day  of  the  succeeding  term. 

RULE  17.    {Adopted  March  10,  1855.)    Inquests. 

That  when  a  cause  is  placed  on  the  day  calendar  for  trial,  .the 
plaintiff  may,  at  the  opening  of  the  court  each  day,  take  an  inquest 
therein,  in  any  case  the  court  will  consent  to  try  without  the  inter- 
vention of  a  jury,  though  an  affidavit  of  merits  may  have  been  filed, 
unless  the  defendant  shall  appear  and  state  that  a  defence  is  intended 
to  be  made. 

RULE  18.  {Adopted  AjyriZ  11,  1857.)  Filing  papers. 
Entering  orders.     Motions  for  judgment. 

The  attorneys  of  the  parties  must  file  immediately  every  paper 
read  by  them  on  a  motion. 

Every  order  hereafter  entered  must  specify  the  papers  on  which  it 
was  granted  or  opposed  ;  and  the  clerk  is  directed  not  to  enter  any 
order  unless  such  papers  are  exhibited  to  him  and  filed,  or  unless 
they  have  been  previously  filed. 

Either  party,  at  the  time  of  giving  notice  of  trial  for  the  special  or 
trial  term,  may  also  give  notice  that  he  will  move,  on  the  first  day  of 
term,  for  judgment  upon  the  pleadings,  or  upon  the  pleadings  with 
such  admission  on  his  part  as  he  may  specify ;  and  may  thereupon 
bring  on  the  action  to  be  tried,  and  move  for  such  judgment  as  ho 
may  be  entitled  to  upon  the  pleadings,  with  or  without  such  admis- 
sion. 

RULE  19.    {See  Rule  10  of  Rules  of  Decemher^  1863,  post.) 

RULE  20.     Regulations  as  to  the  calendars. 

Causes  may  be  generally  reserved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Gases  so  reserved  may  afterwards  be  placed  upon  the  day  calendar, 
on  the  application  of  either  party  to  the  judge  at  chambers,  provided 
two  days'  previous  notice  of  such  application  be  given  to  the  adverse 
party. 

All  causes  marked  *'  Off  for  the  Term/'  shall  have  priority  at  the 
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succeeding  tenn,  and  will  be  placed  in  tiieir  order  at  the  head  of  the 
calendar  ttierefor. 

Causes  passed,  or  run  down,  will  be  placed  npon  the  calendar  for 
the  sncceeding  term,  as  of  the  date  of  issue  when  thus  passed  or  run 
down. 


BULBS  ADOPTED  DECBMBEE  16,  1863. 

BULE  1. — The  general,  special  and  trial  terms  of  the  court  will  be 
held  on  the  firat  Monday  in  January,  February,  March,  April,  May, 
June,  October,  November  and  December,  in  each  year,  and  will  oon- 
tinue  until  the  last  Saturday  of  such  months  respecliTely. 

BULE  2. — ^There  will  be  two  trial  terms  for  the  trial  of  causes  by 
a  jury,  whioh  will  be  denominated  Parts  I.  and  II. 

BULB  8.— There  will  be  a  special  term,  for  die  trial  of  issues  of 
law  and  of  issues  of  fact,  widiout  a  jury.  The  calendar  will  be  call* 
ed  through  at  11  o'clock  on  the  first  day  of  the  term,  for  the  purpoae 
of  setting  down  causes  for  triaL 

BULE  4.-*£2  pa^te  orders  must  be  applied  for  and  non-enumer- 
ated motions  heard  at  special  term  only.  For  such  purpose  the  spec- 
ial term  will  be  opened  at  10  o'clock,  A.  M.,  and  continue  in  session 
until  3  o'clock,  P.  M.,  of  each  day,  except  New  Year's  day.  Good 
Friday,  the  Fourth  of  July,  the  days  of  the  annual  and  charter  elec- 
tions, ThanksgiviDg  day  and  Christmas. 

Ex  parte  orders  must  be  applied  for  between  die  hours  of  10  and 
11  o'clock,  A.  M.  of  each  day,  or  at  any  other  times  when  the  justices* 
while  holding  the  special  term,  may  be  disengaged. 

The  first  Monday  and  each  of  the  Saturdays  in  the  special  term, 
shall  be  set  apart  for  the  hearing  of  non-enumerated  motions.  All 
motions  must  be  noticed  for,  and  orders  to  show  cause  returnable  on» 
one  of  those  days,  unless  otherwise  directed  by  the  justice  holding 
the  special  term. 

BULE  5.«-The  general,  trial  and  special  terms,  for  the  trial  of 
causes,  will  open  at  11  o'clock,  A.  M.,  respectively. 

BULE  6.— Appeals  from  orders  shall  be  heard  in  the  general 
term,  on  each  Saturday  in  term,  and  on  the  days  appointed  in  yaca- 
tion,  at  11  o'clock,  A.  M.  The  appeal  papers  must  be  printed  in  like 
manner  as  upon  appeals  from  judgments. 

In  appeals  from  orders,  and  in  calendar  causes,  the  parties  shall 
deliver  eight  copies  of  the  printed  papers  and  points  to  the  clerk  at 
the  commencement  of  the  argument. 
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BX7LE  7.— The  day  calendar  in  the  trial  terms  will  be  called 
through  each  morniDg,  at  the  opening  of  the  court.  The  plaintiff,  on 
failure  of  the  defendant  to  appear,  may  take  an  inquest ;  and  the  de- 
fendaut,  on  failure  of  the  phuntiff  to  appear,  may  have  a  dismissal  of 
the  complaint. 

BULE  8. — Causes  on  the  trial  calenflar  may  be  reserved  generally 
at  any  time  before  the  pause  is  <m  the  day  calendar,  be  filing  with  the 
clerk  the  written  consent  of  the  attorneys. 

Motions  to  put  such  causes  on  the  day  calendar  may  be  made  to 
the  justice  holding  the  special  term  on  two  days'  notice. 

RULE  9. — ^It  is  ordered  that  from,  and  after  the  first  day  of  July, 
1864,  no  ex-parte  order  for  the  substitution  of  attorney  for  either  party 
to  any  action  pending  in  this  court,  will  be  granted  unless  upon  the 
consent  in  writing  signed  by  the  party  and  his  attorney  duly  acknowl- 
edged or  proven  by  affidavit. 

RULE  10«-*In  actions  on  contract  where  there  is  reason  to  be- 
lieve that  the  defense  is  interposed  for  the  purpose  of  delay,  and  that 
the  trial  will  not  occupy  more  than  one  hour,  the  plaintiff  may  apply 
by  motion  at  special  term,  on  a  notice  of  four  days,  to  have  the  issue 
placed  upon  a  special  calendar  for  trial,  (serving  with  such  notice 
any  affidavits  or  papers  he  may  wish  to  use  on  the  motion,  which  have 
not  already  been  served ;)  and  the  same  be  so  ordered  in  the  discre- 
tion  of  the  justice  before  whom  the  motion  shall  be  made. 

If  such  motion  be  ff  ran  ted,  the  cause  will  be  entered  on  a  special 
calendar  to  be  made  by  the  clerk,  on  receiving  a  note  of  the  issue 

Steoifyiug  the  number  of  the  cause  on  the  general  trial  calendar,  and 
e  date  of  the  order  directing  it  to  be  placed  on  such  apecial  cal« 
endar.  Such  note  of  issue  to  be  filed  wiih  the  clerk  four  days  before 
the  day  on  which  the  cause  shall  be  so  entered. 

The  special  calendar  will  be  called  on  the  second  and  last  Friday 
of  each  trial  term  in  part  No.  1.  for  trials,  by  the  justice  there  pre* 
siding,  and  the  causes  may  be  tried  in  either  part,  as  may  be  directed 
by  such  justice. 

If  the  trial  of  the  cause  shall  occupy  more  than  one  hour,  the  trial 
may  be  suspended  at  the  discretion  of  the  court,  and  the  cause  be 
placed  at  the  foot  of  the  general  trial  calendar. 
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BULBS  ADOPTED  DE0EM6EB  2,  1863. 

Regulatian  rf  calendar'^hart  causes. 

1.  The  general  calendars  for  the  trial  of  jury  cases,  and  oases  to 
be  tried  by  the  court  without  a  jury,  for  the  year  1863,  having  been 
called  through,  will  be  re-numbered  for  1864,  and  those  cases  only 
in  which  the  law  relative  to  stenographers  shall  have  been  complied 
with,  on  or  before  the  24th  instant,  will  be  continued  on  the  calen* 
dars.  Notes  of  issae  in  new  oases  not  on  the  present  general  calen- 
dar, must  be  filed  on  or  before  the  24th  inst. 

2.  Causes  may  be  generally  reserved  by  a  written  consent  of  the  at- 
torneys, filed  at  any  time  before  the  case  is  on  the  day  calendar. 
Cases  so  reserved  may  afterwards  be  placed  upon  the  day  calendar, 
on  the  application  of  either  party  to  the  judge  at  chambers^  provided 
two  days'  previous  notice  of  such  application  be  given  to  the  adverse 
party. 

8.  All  causes  marked  *'  Qf far  the  Term"  shall  have  priority  at  the 
succeeding  term,  and  will  be  placed  at  the  head  of  the  calendar  there- 
for. 

4.  The  calendar  of  causes  to  be  tried  by  the  court,  without  a  jury^ 
will  be  called  at  the  trial  terms  on  the  fourth  Mondays  of  January, 
March,  May,  and  November. 

5.  Fifteen  causes  will  be  placed  on  each  day  calendar,  and  no  cal- 
endar will  be  made  for  Saturdays. 

6.  At  the  ffeneral  terms,'  in  appeal  cases  arising  in  this  court,  the 
parties  may,  by  consent,  reserve  the  argument  until  the  second  week 
in  term,  when  all  so  reserved  will  be  called  in  their  order  on  the  cal- 
•endar.    But  in  appeals  from  the  marine  and  justices'  courts  no  such 
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reservation  will  be  allowed,  and  oounsel  therein  mtiBt  be  prepared  for 
the  argument  when  the  ease  is  reached  in  its  order. 

7.  In  any  aotion  on  contract,  where  there  is  reason  to  belieye  that 
the  defence  is  interposed  for  delay,  and  that  the  trial  will  not  occupy 
more  than  one  hour,  the  plaintiff  may,  upon  a  notice  of  four  days,  ap- 
ply at  chambers  to  have  the  cause .  placed  upon  the  special  calendar 
for  short  cases,  and  which  will  be  made  up  for  the  last  Friday  in  each 
trial  term. 

The  notice  must  be  accompanied  by  the  affidayits  (if  any)  upon 
which  the  motion  will  be  founded. 

If  the  motion  be  mnted,  the  order  to  that  effect  shall  forthwith  be 
delivered  to  the  clerk,  with  a  written  notice  specifying  the  number  of 
the  cause  on  the  general  calendar. 

Should  the  triad  occupy  more  than  one  hour,  it  may  be  suspended, 
in  the  discretion  of  the  judge  holding  the  court,  and  the  cause  will 
thereupon  be  placed  at  die  foot  of  the  general  calendar,  unless  other* 
wise  specially  ordered. 


RULE  ADOPTED  MARCH  22. 1851. 
Review  rf  questions  ofpractioe^  S^. 

For  the  purpose  of  regulating  the  review  of  questions  of  practice 
decided  by  a  single  judge,  the  court  adopt  the  following  rule  : 

Upon  the  decision  of  motions  made  before  a  single  judg3  at  cham- 
bers or  at  special  term,  in  cases  in  which  no  appeal  is  allowed  by  sec- 
tion 349  of  the  code,  the  judge  may,  if  he  deem  the  question  of  such 
importance  and  doubt  as  to  render  a  review  by  the  general  term  prop* 
er,  give  a  certificate  thereof;  and  the  party  desiring  such  review  shall 
within  six  days  after  the  decision  of  such  motion,  procure  such  cer* 
tificate,  and  serve  a  copy  thereof,  with  a  notice  of  hearing  for  the 
next  general  term  for  which  the  same  can  be  noticed  ;  and  thereupon 
such  motion  shall  be  brought  on  and  submitted  for  review,  on  written 
points,  to  be  shown  to  the  opposite  counsel  and  then  handed  to  the 
court. 

Such  certificate  shall  not  operate  a  as  stay  of  proceedings,  unless  such 
stay  of  proceedings  be  expressly  ordered. 

0.  An  order  made  at  special  term  on  the  application  of  the  comptroller  of 
the  city  of  New  York  to  open  a  Judgment  pursuant  to  law  of  1859  may  be  ap- 
pealed to  the  general  term  without  a  certincate  under  this  rule  {Joyce  v.  Mayor 
0/ i\r,  r.  20  How,  489). 

h.  An  order  denying  a  motion  to  set  aside  a  report  of  referees,  Is  not  within 
this  rule  {Matthews  y.  Jones,  1  £.  D.  Smith,  429). 

e.  An  order  giving  ten  days'  time  to  a  party  to  make  a  motion,  and  stayinc 
proceedings  in  the  meantime,  is  within  the  above  rule  {Muni  v.  Benwtt^  i 


B.  D.  SmUh,  58).    So  !b  aa  ordar  openlnff  a  delitQlt  aa4  P^nnittiiig  Iho  detei- 
dant  to  answer  the  complaint  {Msad  y.  Mead^  id.  223). 

a.  The  decision  of  a  Judge  at  special  term,  granting  costs  to  the  defendant 
from  the  time  of  answer,  as  a  condition  of  permission  to  the  plaintiff  to  aroend 
the  complaint,  is  not  appea^ble.  In  order  to  review,  at  a  a  general  term,  ibe 
pioprietf  of  imposing  soc^  eosto  as  a  oonditioii.  the  appellant  muai  obtain  a 
oertiflcateof  theJudge,inpuisuanGeoftheRaleof  llArch22,ia51  (JSmiikY, 
iXNU,  4  £.  D.  Smith,  043). 


KULE  ADOPTBD  MAT  2,  1857. 

Appeals  from  orders  to  be  submitted  on  certified  copies  ffthepapenL, 

Ordered^  That  apppeals  to  the  general  term  from  orders  made  in 
motions  at  special  terms  and  chambers  be  submitted  upon  certified 
copies  of  the  papers  used  on  the  motion,  instead  of  tho  original 
papers 


BULB  AJDOPTED  SEPTEUBEB  28,  1857 

Argument  of  appeals  from  Marir^e  and  District  Courts. 

Appeals  from  the  marine  and  district  courts  shall  hereaftar,  and 
until  farther  order  of  this  court,  be  heard  orally  at  the  general  term 
appointed  for  the  submission  thereof. 

The  parties  will  be  confined  on  the  argument  to  a  brief  statement 
of  the  facts  and  points  involved,  and  the  authorities  relied  oo,  unleas 
the  court  shall  otherwise  direct 

1.  If  the  appellant  does  not  proeare  the  retnm  to  be  made  to  this 
court,  within  the  time  prescribed  in  section  860  of  tho  Code  of  Pro- 
cedure, the  respondent  may  serve  a  notice  in  writing,  requiring  tho 
same  to  be  done  within  ten  days  diereafter,  and  that,  in  defaalt  thoro- 
of,  he  will  apply  to  the  general  term,  on  the  first  day  thereof,  for  an 
order  dismissing  the  appeal ;  and  upon  proof  of  the  service  of  such 
notice,  and  of  a  non-compliance  therewlUi,  such  order  will  be  granted, 
unless  the  court  grant  farther  time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court  aa 
prescribed  by  the  code,  the  appellant  may  apply  by  motion  to  a  judge 
at  chambers,  to  compel  such  return  by  attachment. 

b.  On  moving  to  dismiss  an  appeal  because  the  return  has  not  been  filed,  tho 
inoving  party  has  only  to  show  the  proper  service  on  the  opposite  party  of  the 
notice  of  ten  days  reauired  bv  this  rule.  Hiat  is.  he  need  not  show  affirma- 
twdy  that  the  return  has  not  been  filed  within  thirty  daj^s  as  required  by  sec- 
tion 8(K)  of  the  code  (Goudert  v.  Liaty  11  How.  264) 


OQMMON  FLBAS.  928 

Amgne^s  land  for  ben^  qfcrtHtan 

Ordered^  That  the  bond  reqaired  to  be  siven  by  an  aesignee,  under 
the  act  of  April  13Ui,  1860,  respecting  yolantarj  assignments  for  the 
benefit  of  creditors,  must  specify  the  place  of  residence  of  each  surety 
named  therein. 

At  the  time  of  presenting  it  for  approval,  it  must  be  accompanied 
by  an  affidavit  showing  the  nominal  indue,  and  also  the  actual  value, 
of  the  property  assigned ;  and  no  bond  will  be  hereafter  approved  un- 
til these  requirements  are  complied  with. 


BULB  ADOPTED  .JUNE,  1868. 
B(md»  to  be  legibly  tmtten. 


Orderedf  That  the  clerk  of  this  court  be  directed  to  place  no  bond 
or  undertaking  on  file  in  his  office  unless  the  same  is  legiblv  written, 
and  all  interlineations,  alterations  or  erasures  therein  are  dfnly  noted 
as  having  been  made  before  execution  thereof. 

Removal  qfAetians  from  District  CamU  into  New  York  Common 

Pleas. 

In  any  action  commenced  in  a  dbtrict  court  of  the  city  of  New  York, 
wbere  the  claim  or  demand  exceeds  $100,  upon  the  application  of  the 
defendant,  the  justice  may  make  an  order  removing  we  same,  at  any 
time  after  issue  joined  and  before  the  trial,  into  the  New  York  com- 
mon pleas,  upon  the  defendant  executing  to  the  plaintiff  an  undertak- 
ing with  one  or  more  sufficient  sureties,  to  be  approved  by  the  justice 
in  wbose  court  the  action  is  commenced,  to  pay  to  the  plaintiff  the 
amount  of  any  judgment  that  may  be  awarded  against  the  defendant 
by  t^e  said  court  of  common  pleas  (Laws  1867,  on,  844,  §  8).  .  Query, 
subsequent  proceeding  T    See  id.  §  48* 
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[The  referenoe  is  to  the  paga    The  letters  following  the  flgores  refer  to 
oorresponcQngletterB  on  the  pages  indicated  by  the  figarea.] 


Abate,  when  action  not  to,  188. 
Abatement,  answer  of  matter  in,  S97. 
Abaoonding     d6btor%     attachment 
against  property  ot  46  b. 
proYisions  of  Revised  Statutes  as 
to,  not  repealed,  885. 
Abaenoe  from  State,  effect  of;  on 

time  of  Umitation,  90  b,  101. 
Abaenoe  qf  Judge,  782. 
Abaent  debtors  see  Non^ntidenL 
Abuse  of  prooeas,  action  for,  111  I,  m. 
Aooonnt,  defendants  in  action  fbr, 
127  h,  128  a. 
how  stated  in  pleadings,  815. 
Terified  copy  of  to  be  deliTered,816. 
further,  may  be  ordered,  815. 
tUUed,  complaint  on,  205  e, 
injttiUcei  eourU,  either  par^may 
be  required  to  exhibit,  72. 
pleading  founded  on,  72. 
action  on,  in  Justices'  courts, 
^  54, 56b 
rtfennee  to  take,  after  Judgment  on 
issue  of  law,  489. 
i6r  information  of  court,  or  to 
cany  a  Judgment  into  effect, 
489, 498  a,  495  e, 
by  county  treasurer,  894. 
by  guardians,  798. 
bi  agent,  745  a. 
baoki,  as  evidence,  750  a. 
Bee  B^  ^  farHeulare,   ChtrraU 
account,  Ixmg  oecounL 
Aoooontability  of  guardian,  798. 


Aoknowladgment  of  debt^  when  it 
must  be  in  writing,  104. 

effect  of,  75,  76. 
Act  {Code),  division  of,  19. 

when  to  take  effect,  887. 

to  what  to  relate,  19. 

construction  of.  882. 

extended  to  suits  on  forfeited  re- 
cognizances, 20  a. 

rules  and  practice  consistent  with,, 
retained,  888. 

all  statutes  inconsistent  with,  re- 
pealed, 882. 

cases  not  provided  for  In,  883. 

not  to  apply  to  certain  statutory 
prooeeaings,  nor  to  manda^ 
mus,884. 
Aotioo,  defined,  18. 

what  is,  ana  what  is  not,  18  a,  b. 

Jurisdiction  of  courts,  22  n. 

against  Mayor,  Ac  of  N.  Y.  28  b. 

by  grantee  of  land  in  name  of  hia 
grantor,  when  allowed,  106. 

authority  to  commence,  when  to 
be  produced,  106  e. 

provisions  of  Bevised  Statutes  ap- 
plicable to  proceedings  in,  not 
repealed,  886. 

abatement  of,  188. 

consolidating,  885  e, 

discontinumg  in  Justice's  court,  on 
answer  of  title,  67. 

after  discontinuance,  on  answer  of 
tiUe,  68. 
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on  Jadnnent,  85, 86, 80  ft,  e,  M. 
on  Jnc^ment  •S<(in8t  Joint«lodc 

on  undertaking,  94d  k,  4IS}l9f,  419  i, 

660  V,  678. 
when  deemed  oommenoed,  100, 

16U 168  e,  177  a,  b. 
how  commenced,  158. 
proof  of  commencement  of,  100  a, 
•hould  not  be  oommifinced  mittt 

caose  of  action  has  aocnied, 

158, «. 
tlUe  of,  not  changed  on  apped,  688. 
for  discovery  abolished,  744. 
form  of,  85. 
kinds  of,  19. 

ciimmal  action  defined,  19. 
and  suit,  distinction  between,  abol- 
ished, 85. 
limitation  of,  time  for  eommeno- 

ing,88. 
cause  of,  when  it  aidcnies,  88,  naie, 

89,  note. 
.      conthiuance  of,  188  d 
^     disnussal  of,  188  A. 
parties  to,  85, 105, 746  ik 
place  of  trial  of,  143. 
severance  of,  845, 463  d,  506, 609. 
transfer  of    See,  Ttantfeir, 
permission  to  bring,  191  h, 
fending  defence  of,  879  ft,  818,  /. 
submitting  oontroversy  without, 

717. 
by  attomey-meral,  460  a 
confession  of  Judgment  without, 

722. 
See,  CavM  of  aeHany  OMl  aaUony 

BxfMng  wiU^  Thing  in  aetian. 
Aotual  detenaJiuKtlon,  judgment  by 

consent  is  not,  649,  c,  d 
Additional  allow^moe.  See  AUawanee, 
Additional  time,  how  computed,  787. 

See,  ErUargUng  time. 
Address  of  plaintiff,  when  It  may  be 

required,  106,  d 

Adjoining  towns,  what  are,  55. 

Adjoununent  of  court  of  appeals.  88. 

general  and  special  terms  of  su 

preme  court,  circuits,  and  oyer 

and  terminer,  85. 
of  hcarinjf  before  referees,  497  d 
of  examination  in  supplementary 

proceedings,  568  OL 
in  Justices'  comrts,  62. 
of  mortgage  sale,  891 
costs  on,  619. 
Adlwrtment  of  od•ti^  by  the  derk. 

613. 
notice  of,  618, 614  a. 
what  a  sufficient  notice)  614  dL 


A4Jiietment  of 

effect  of  omitting  notice,  614/ 
power  of  tderk  as  to,  614  i. 
disbursements,   how    stated  ndi 

verified,  615  d. 
what  are  allowed  as   diahnn» 

ments,  615/. 
review  of,  617  A. 
in  court  of  appeals,  660  A. 
by  Judge  at  chambers,  618  c 
So^  hierioeuiory  eoeU, 


court,  89.- 
oomplaint  for,  827  g. 
Revued   Statutes  as  to,  noC  t^ 

pealed,  885, 886,  sl 
flee,  SljdctmenifoT  dower. 
Administrator,  action  on  bond  oC  SSL 

^lOb  Bjoecutor, 
Admiralty    caueee^    superior    ooort 

claims  Jurisdiction  <^,  45  a. 
Admission  of  counsel  and  attorneys 
regulated,  849, 911. 
of  service  of  sununons,  175, 176  & 
of  genuineness  of  paper,  when  may 

be  required,  dHx,  785L 
by  assignor  of  thing  in  action,  116  dL 
by  wife,  745  0,/,  jr. 
in  answer  of  ptxri  of  plaintiff's 

claim,  482, 489  Al 
in  pleadmr,  804/,  888  d. 
by  demurring,  1^7  d. 
xiy  not   answering  or  leplying, 

838  a,  889  & 
Adultery,  issues  on  question  (^  hoW 

settled,  862. 
Advene  claims  to  real  estate,  costs  is 

proceedings  on,  608,  009  a. 
actions  to  determine,  205  g^  817. 
partg^  examination  of,  as  a  wit- 
ness, 688  e,  746,  747. 
examination  of,  to  same  matter, 

wlien  assignor  of  thing  in 

action  is  examined,  959. 
pouemon^  what  is,  98, 94. 
Advertlaemant,  publication  of,  how 

proved,  795  a,  175, 176  h, 
of  sale  of  real  estate  on  ezeeatiaii, 

540  m. 
execution  creditor  not  liable  kit 

cost  of,  540  n. 
foreeUmvn  2^,  not  affected  by  the 

Code,  886. 
See,  2\c62icati9ii. 
Advloe  of  wwMd^  how  sworn  to,  8S7, 

4610. 
Affldavlt,  title  of,  785. 

to  be  filed,  7e»,  774  a,  c,  851. 
to  be  used  on  a  motion,  774  A 
used  on  a  motion  to  be  filed,  687^ 

774(1. 


Ul9^  paff$,] 
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copy  to  be  served  with  cMitM  ea- 
largin^  time,  783, 768 /L 

of  adyice  orcoaii8eV461 «,  857. 

of  meritB,  461.    Bee  M»rit», 

of  aervioe  of  MmmonB,  176, 176  5, 
856. 

ooacernliig  venae,  879, 149  b, 

of  diBbareements,  618. 

on  moClOQ  to  vacate  order  of  ar- 
re8t,886. 

itor  order  for  publication,  1^. 

for  order  of  arrest,  874. 

amendment  of,  889  tf,  860  d 

using  pleadings  as,  409  i. 

folios  of^  to  be  numbered  and 
marsed,  867. 

copy  of,  to  include  Jural  and  sig- 
nature, 784  Ow 

proof  of  service,  wbere  pwty  serv- 
ing is  dead  or  insane.  787/ 

made  out  of  the  State,  810  h. 

what  is  not,  661  A. 

in  part,  644 

in  court  of  appeals,  27. 

on  equal  division  of  court,  effect 

of,  28  b. 
by  de&ult  in  court  of  appeals,  844. 
notice  of.  wh^n  to  be  given,  844 
meaning  of,  660/ 
on  apMal  from  Justice's  court, 
TOO  d,  711. 706. 
AlBzmative  relief  to  d^sndant,  476, 
606, 609  d. 
on  motion,  774  d. 
answer  need  not  contain  a  pnyer 
for,  278  c. 
A^&at,  acts  of,  how  alleged,  201  d, 
when   he  may  sue  in  his  own 

name,  107  »,  108, 119  b. 
complaint  by,  190  d. 
when  liable  to  arrest,  868, 868  6. 
when  he  mav  verify  a  pleading,809«. 
form  of  verification  by,  811  c 
accounting  as,  746  a. 
See  Mana^ng  ag&nk 
Aggravation,  matter  in,  how  pleaded, 

204  0. 

AgroementB,  as  to  proceedings  in  a 
cause,  to  be  in  writing  or  en- 
tered on  minutes,  864 
Albany,  general  terms  at,  88  a. 

penitentiary,  action  against  super 
intendent  of^  144  b, 
Allan,   naturalization   of  In   county 
court,  40  b, 
may  claim  by  adverse  possession, 
Ub, 
AUin  anamy,  time  of  limitation  does 
not  run  against,  102. 


AlMn  anamy— AmtfftttAl 

answer  of,  286  /. 
Alimony,  appeal  from  order  granting. 

680  iE,  ;,  681  n  864 
amount  of,  864  «,/. 

Allagationa  inpkading,  when  deemed 

true,  887. 
materkd,  what  are,  887  d. 
how  to  be  made,  201. 
when  deemed  to  be  controverted, 

887. 

AUovranoa^  under  808(A  Msfikm,  601 

no  motion  necessary,  608  a. 

in  What  cases  granted,  608  b, 

in  what  cases  refbsed,  606  c 

Under  809th  section,  609. 

when  has  *'a  trial  been  had," 

610  a. 
What  are  difilcult  and  extraordi- 

naiy  cases,  610  d. 
When,  where,  and  to  whom  the 

application    for,  should    ba 

made,  611 «,  877. 
costs  on  motion  for,  612  d, 
after  trial  before  a  referee,  612  «. 
review  of  order  for,  612  ^,  680  0l 

681  i,  688  2. 
of  bail,  888. 

Altamativa,  judgmeni  in  ihe^  when 
allowable,  514 
rditf^  cannot  be  demanded,  258. 
Amanilad  pleadings  what  is,  840  A. 
takes  the  place  of  the  pleading 
amended,  840  d, 
Amflodmant  of  complaint,  time  to 

answer  after,  268. 
Amandmants,  the  provinons  of  the 
revised  statutes  as  to,  are  not 
repealed,  889  e, 
the  whole  matter  of,  is  in  the  dia- 

cretion  of  the  court,  856/. 
of  summons,  155  a,  850  e, 
of  affidavits,  850  d. 
of  attachments,  850  e. 
of  undertaking,  851  a. 
of  referee's  report,  500/ 
of  variances,  840.    See  Varianeti 
of  complaint,  263. 
of  course,  844. 
in  what  cases,  844, 846  a. 
withhi  what  time,  847  b. 
extent  of,  848  g, 

after  decision  on  demurrer,  848  b. 
right  to  amend  of  course  is  not  a 

stay  of  proceedings,  845  b, 
bjf  order,  9A9, 
what  court  may  order,  849  b, 
generally  before  trial,  849  c 
on  motion,  851  e,  892  b, 
at  the  trial,  851  e. 
after  the  trial,  852  d. 
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from  tort  to  contncl  or  the 

rerene,  849  0, 852  A. 
of  the  demand  of  relief  In  the 

complaint,  848  0. 
ofTerdict,853  0,/ 
of  lodgment,  858  oi 
Juagment  roll,  858  a  A. 
after  judgment,  853  i 
on  appeal.  854  6,  640, 641  a. 
to  admit  defence  of  usoiy,  850  b, 

terme  on  which  amendments  are 
ordered,  854/. 

by  diyidinff  one  action  into  aey- 
eral,  845. 

by  addine  counter-claim,  2d8  «l 

nnauthonzed,  851  d, 

of  attachment,  420  b. 

eflbct  of,  on  order  of  reference, 
855  a,  6, 0,  d,  €. 

of  judgment  of  afBrtnance,  712  a. 

motion  for,  when  to  be  on  notice, 
772  6, 791  a. 

la  a  waiver  of  a  deiSiult  previously 
Uken,  840  c. 

ofaffldayit8,889dL 

on  application  for  judgment  on 
the  ground  of  the  frivoloosnese 
of  the  answer,  452  e, 

on  payment  of  costs,  606  d, 

of  motion  papers,  774  g. 

on  a  motion,  of  a  proceeding  ob- 
jected to,  851  e. 

after  notice  of  appeal  of  any  omis- 
sion in  perfecting  appeal  or 
staving  proceedings,  640, 
641a. 

in  justice's  court,  74  L 

appeal  from  order  granting  or  de- 
nying, 855/,  680*,  *,  682  ^,  0,  w. 

in  action  for  partition,  816  c» 

in  cases  of  mandamus,  834. 

referee  may  allow,  498  i, 
Amoant  admitted  to  bo  due  by  an 
swcr,  when  order  for  payment 
of,  will  be  made,  482, 439  k, 

order  for  payment  of,  how  enforced, 
440/ 

order  for  payment  of,  is  appealable 
to  the  general  term,  440  h. 
Amoiint  claimed,  may  be  hicreased 
by  amendment,  852  J. 

Judgment  by  default  npt  to  exceed, 
512. 

relief  not  to  exceed,  512. 

complaint  to  agree  with  summons 
as  to,  193  c. 
Animals,  ii^'ury  by,  224  h. 

r,  the  only  pleading  by  defend- 
ant is  a  demurrer  or  answer, 
255. 


statute  of  limitation  nraat  be  aet 
up  by,  90. 

time  to  answer,  255. 

cannot  be  treated  as  a  nullity,  256/. 

by  married  wiMnen,  257  «l  12S  ol 
281  A. 

extending  time  to  answer,  855L 

defects  tn  complaint,  when  waived 
by  obtaining  extenaicfn  of  tuna 
to  answer,  255  6. 

service  of,  after  time  to  answer  has 
expired,  256  «l 

and  demurrer^  256  «,  298. 

separate  answers,  256  d. 

wnare  to  be  serv^  256  6. 

what  to  contain,  266, 267. 

need  not  be  entitled,  267  a. 

requirement  of,  266. 

need  not  be  a  defence  to  all  com- 
plaint, 267  b. 

ffeneral  denial,  268  a. 

denial  of  any  knowledge  or  infor- 
mation, &C.,  when  allowed, 
268  dL 

form  of,  269  c 

denial  on  information  and  beliefl 
270  a. 
should  be  hi  the  disjunctive. 

270  c 
should  not  be  in  the  alteniative, 

270  0. 
of  part  of  a  canse  of  action 

2710. 
of  one  of  several  causes  of  ac- 
tion, 271  a. 

what  may  be  denied,  271  6. 

what  may  be  given  in  evidence 
under  a  general  denial,  273  6. 

what  may  not  be  given  in  evidence 
under  a  reneral  denial,  274  d. 

new  matter^  aeflniUon  of,  275  dL 
must  be  pleaded,  276  A. 
in    confession  and  avoidance, 
276  e. 

partial  dtfenee^  277  &. 

mUigating  dreumstance^y  278  & 

prayer  for  relief  in,  278  c 

denying  notice  of  non-acceptance 
or  non-payment  of  bill  or 
note,  278  e. 

of  action  pendlnr,  279  a. 

of  discharge  under  insolvent  or 
bankrupt  act,  280  A. 

of  leave  and  license,  281/ 

of  Justification  under  Justice's  war- 
rant, 281,  e, 

of  matter  occurring  pending  the 
action,  281  g. 

of  non-ioinder  of  party  defendant. 
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Answer — continued, ' 

of  Judgment  recovered,  381  b. 

that  plaintiff  not  the  real  party  in 
interest,  100  0, 282  6. 

in  action  for  a  divorce,  282  a. 
foreclosure,  283  a, 
an  escape,  282  g. 
an  assault,  280  e. 
on  a  Judnnent,  288 j. 
foods  sold,  280 1 
for  libel  or  slander,  829. 
to  recover  property  distndn- 
ed,  doing  damage,  881. 

eviction,  283  g. 

equitable  defence,  288  A,  828  A. 

of  fraud,  284  a. 

of  payment,  284  b. 

of  performance,  284  g, 

of  a  statutable  defence,  285  a. 

of  statute  of  limitations,  285  ^  9a 

of  tender,  285  6. 

of  usury,  285  h. 

in  action  on  undertaking,  286,  e, 

of  alien  enemy,  286/. 

by  carrier,  287  a. 

in  covenant,  287  b. 

in  action  for  rent,  287  0. 

in  action  for  specific  performance, 
287  «. 

that  instrument  unstamped,  287/. 

demand  of  subrogation,  287  g, 

and  demurrer,  298, 256  e, 

constituting  a  counter-claim,  287. 

of  several  defences,  287, 296. 

in  abatement  and  in  bar,  297. 

sham  and  irrelevant  may  be  strick- 
en out,  298. 
defined,  298  e. 

demurrer  to,  302,  803  e, 

fhvolous,  450.  See,  Friwlotu  de- 
murrer^ answer,  de, 

new  matter  in,  when  deemed  con- 
troverted, 387. 

Judgment  on  failure  of,  441,  675  A. 

Is  iufferent  from  a  demurrer,  256  e, 

defendant  may  be  let  in  to  an- 
swer after  time  to  answer  has 
expired,  256  0, 448  e, 

served  after  time  to  answer  has 
expired,  and  without  leave 
of  the  court,  is  irregular, 
256  6. 

of  statute  of  limitations,  when  de- 
fendant restrained  from  inter- 
posing, 448  e. 

of  usury,  when  the  defendant  will 
not  he  restrained  from  inter- 
posing, 448  e. 

objections  to  complaint  not  ap- 
pearing on  the  face  thereof, 
are  to  be  taken  by  answer, 
264. 

59 


Answer — eontinued. 

objection  not  taken  by  answer  or 

demurrer,  when  waived,  265. 

time  to  answer  if  complaint  be 
amended,  263. 

time  to  answer  may  be  extended, 
255. 

order  for  extending  time  to  an- 
swer, how  obtained,  858. 

time  to  answer  where  summons 
served  without  any  copy  of 
the  complaint,  159,  i59/ 

time  to  answer  after  order  of  ar- 
rest, 376. 

cannot  be  put  in  before  service  of 
complaint,  255  a. 

time  to  answer  after  service  by 
publication,  175  a. 
after    order   for  discovery   of 

books,  <fec,  856. 
not  extended  b}"  order  for  biU 
of  particulars,  816  d, 

copy  of,  need  not  be  served  on  a 
co-defbndant,  256  d, 

of  one  defendant  not  evidence 
against  his  co-defendant,  888  a. 

admitting  part  of  claim,  432, 439  k. 

on  demurrer  to,  sufllciency  of  com- 
plaint may  be  considered, 
803  A. 

amended,  what  is  not,  845  A. 
once,  of  course,  844. 
of  course,  in  what  cases,  845  g. 

ofeeceral  defeneee,  to  be  separately 
stated,  287, 296  e, 
to  be  numbered,  856. 

of  counter-claim,  287, 267. 

to  part,  and  demurrer  to  residue 
of  complaint,  256  e,  298, 298  a. 

sham  and  irrelevant,  may  be 
stricken  out,  298. 

when  it  may  be  replied  or  demur- 
red to,  302. 

motion  for  judgment  on,  804. 

to  supplemental  complaint,  858  e, 

eupplemental,  when  proper,  858  A, 
683^. 

of  infant,  123  <;,  338(2. 

frivolaue,  motion  for  Judgment  on, 
450. 

discovery  of  documents  to  enable 
defendant  to  prepare,  855. 

after  discontinuance  of  action  in 
Justice^s  court  by  reason  of 
title  coming  in  question,  68  a, 

injxuUce^  courts,  74 

qf  title  in  justice' $  court,  64. 
to  be  accompanied  with  under- 

takin]^,  66. 
proceedmgs  after,  66 
as  to  one  of  several  causeB  of' 
action,  69. 
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Appeal  tn  fineral,  Bubstltate  for  writ 
of  error,  686. 

is  a  new  action,  687  g, 

waiver  of  right  to,  687/ 

motion  in  lieu  of,  687  A,  651/. 

effect  of,  688  d, 

in  existing  suits,  686  a, 

iaformapauperit  not  allowed,637  b, 

hy  the  people,  687  c, 

by  State  offlcers  and  board  of 
Sute  officers,  687  (L 

from'decision  on  demurrer,  777  e, 
778  a. 

by  municipal  corporations,  687  «. 

second,  in  same  action,  when  per- 
mitted, 688  g, 

second,  place  of,  on  calendar,  27. 

may  be  after  payment  of  Judg- 
ment, 656/ 

who  may  appeal,  689. 

parties  to,  how  designated,  689. 

title  of  action  not  cmmsed  by,  689. 

death  of  party  to,  689/ 

how  made,  689. 

entry  on  docket  that  Judgment 
secured  on,  518. 

mistake  in  proceedings  ctfter  notice 
of,  may  be  rectified,  640. 

amendment  on,  854  6, 641  a,  642  <k 

not  made  until  notice  of,  is  serred 
on  clerk,  640  e, 

serrice  of  notice  of,  640  e. 

derk  to  transmit  papers  to  appel- 
late court,  641. 

papers  transmitted  by  clerk  may 
be  amended,  642  a. 

Intermediate  orders  reTiewedoiL 
642. 

Judgment  on,  642. 

restttution  on  reversal  of  Judg- 
ment, 642, 448, 447  g,  648  e,  718. 

new  trial  may  be  ordered  on,  642, 
644  6. 

discontinuance  of,  684  2, 688  \ 

appellant  parting  with  his  interest 
in  subject  of,  688  6. 

stipulating  not  to,  650  e. 

pajrment  pending,  718  a, 

time  for,  645. 
cannot  be  enlarged,  645  i 
when  it  commences  to  run,  645, 
646  e. 

cannot  be  until  after  entry  of  the 
Judgment  appealed  firom,  645  a. 

•entry  of  judgment  may  be  com- 
pelled to  enable  appeal  to  be 
brought,  645  b» 

^hen  oroer  is  entered  so  as  to  per- 
mit an  appeal,  646  0. 
amendment  after,  8546, 640, 642 
0,6,6410.  I 


Appeal  tn  pen/rat—omljfMMdL 
costo  on,  596, 600. 
double  costs  on,  585. 
ffuardian  for  infiint  on,  133  pc 
death  of  party  pendfTig,  117  cl 

644  A,i 

in  proceedings  to  determine  ood- 
nicting  claims  to  real  prop- 
er^, 817  d. 

firom  orders  allowing  proTiaional 
remedies  to  have  a  preferenoe, 
778. 

in  special  proceedings,  582  d!,  6881 

to  superior  court,  New  T<»k,  no 
longer  exists,  20  b. 
to  court  of  appeals,  in  what  cases, 
25,64a 

what  decision  the  court  of  ap- 
peals may  review,  649  c 

cases  in  which  it  does  not  lie, 
651^. 

cases  in  which  it  does  lie,  656  d 

papers  on,  657  (2, 648. 

power  of  court  on,  27, 658  a. 

remittitur  after,  27. 

when  to  be  reheard,  27. 

proceedings  after  dedrion  ot 
659  d 

costs  on,  660  a,  658  i. 

Judgment  on,  27,  642,  650  d. 

security  or  deposit  on,  660. 

security  or  deposit  may  be 
waived,  660. 

stay  of  execution  on,  fkom  Jud^ 
ment  directing  the  payment  of 
money,  662. 
sureties  becoming  insolvent, 

662. 
deposit  in  lieu  of  undertaking, 

fW>m  Judgment  directing  the 
asdgnment  or  delivery  of 
documents  or  personal  prop- 
erty, 664. 

th>m  Judgment  to  execute  con- 
veyance or  other  instnunent, 
664 

fW>m  Judgment  directing  sale 

or  delivery  of  real  property, 

or  for  the  sale  of  mortgaged 

premises,  665. 

e£Rect  of  stay  of  prooeedlnga  on, 

645  «. 

on  appeal  being  perfected,  pn>- 

ceedmgs  stayed,  665. 
security  may  be  dispenaed  with 
•        or  hmited  in  certain  cases, 

665. 
by    executors,    adminfistratars, 

trustees,  or  persons  acting  in 

anothers  right,  665. 
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Appeal  io  court  ^  appeaU—eonUnued. 
undertaking   on,   and    service 
thereof,  666. 

security  on,  to  be  approved  and 
Justify,  667. 

secured  on  appeal,  may  be  en- 
tered on  docket,  518. 

case  of  perishable  property,  668. 

undertaidngs  on,  to  be  filed,  669, 
851. 

time  for,  64& 

statement  of  facts  for,  648, 843. 

death  of  party  pending,  689  /, 
644  A,  ft,  187  c 

what  papers  clerk  is  to  return, 
641, 839. 

appellant  to  cause  the  return  to 
be  made,  641,  840. 

how  respondent  may  have   it 
dianussed  for  want  of  a  re- 
turn, 840. 

if  the  return  filed  be  defective,  a 
further  return  may  be  order- 
ed, 841. 

attorneys  and  guardians  in  court 
below  to  be  deemed  attorneys 
and  guardians  for  the 
same  parties  on  appeal,  841. 

in  calendar  causes,  a  case  is  to  be 
made,  841. 

what  such  case  is  to  contain,  841 

cases  and  points  to  be  printed, 
841. 

copies  of  case  to  be  served  on  ad 
verse  party,  841. 

dismissal  of,  for  want  of  a  return. 
or  for  not  serving  copies  of 
the  case,  842. 

form  of  order  of  Jddffment  in 
court  below  after  aismissal, 
842. 

proceedings  on  argument,  843. 

copies  of  cases  and  points  to  be 
furnished  the  Judges,  clerk, 
and  opposing  counsel,  843. 

one  counsel  only  on  each  side, 
843. 

statements  of  £Eicts  on  points,  848. 

index  to  case,  841. 

resettlement  of  case,  840/. 

extended  discussion  on  question 
of  fact  not  allowed,  843. 

Judgment  ofaflSrmance  or  rever- 
sal may  be  taken  by  defiiult, 
843. 

notice  of  such  Judgment  to  be 
given,  844. 

cnminal  cases  to  have  a  prefer- 
ence, 844. 

may  be  submitted  on  printed  ar- 
guments, 814. 


Appeal  to  court  ofappeql»-'^ntinued, 

remittitur,  844. 

time  prescribed  by  rule  may  be 
enlarged,  844. 

revoking  or  modilying  orders 
846. 

rules  when  to  take  efiect,  845. 

call  of  calendar,  845,  847. 

calendar  to  continue  one  year, 
846. 

to  be  noticed  for  January  term 
each  year,  846. 

notice  of  argument,  847. 

no  defaults  allowed,  846. 

proof  of  service  of  notice,  to  bo 
filed  with  the  clerk,  847. 

cases  ordered  to  be  re-ar^ied, 
how  placed  on  calendar,  b47. 

exchange  of  causes  on  calen« 
dar,846. 

ten  causes  called  each  day,  845. 

date  of  issue  of  passed  causes,845. 

striking  cause  from  calendar, 
845. 

derk  to  keep  memorandum  of 
the  exchanged  causes,  846. 

certain  rules  and  notice  to  be 
printed  on  calendar,  846. 

not  more  than  two  hours  to  be 
occupied  bv  argument  of  each 
counsel,  846. 

calendar  practice,  848. 

miscellaneous  rules,  848. 
to  the  supreme  court  from  an  inferior 
jDOurt,  in  what  cases,  670. 

security  upon,  671. 

where  heard,  671. 

Judgment  on,  where  entered 
and  docketed,  671. 

time  for,  645. 

costs  on,  672  a,  598,  600. 
in  the  eupretne  courts  superior  courts 
and  New  York  common  pleas^ 
from  a  single  judge  to  the  ger^ 
oral  term^  from  certain  judg- 
ments, 673,  675  b. 

does  not  stay  proceedings,  ex* 
cept,  &c.,  673,  674  c. 

how  heard,  678,  869,  876. 

security  on,  674  e. 

amount  of  security  to  stay  pro- 
ceedings on,  675  a. 

notice,  of  security  may  be  en- 
tered on  docket,  618. 

in  the  case  of  certain  orders,  678, 
717  g. 
when  not  allowed,  680,  e, 

allowed,  682  h. 
from    order   on    motion   to 
vacate    order    of   arreat^ 
888,0. 
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Appeal  in  ihe  mipreme  and  othar  courts, 
de^,  in  certain  orders—^xmtinttecL 

from  order  Bustainlng  or  over- 
ruling a  demurrer,  684  a,  b, 
685/ 

order  ikiyolTing  the  merits, 
684d 

order  inyolving  a  substantial 
right,  685  a. 

from  an  order  granting  or  re- 
fhsing  a  new  trial,  (w5  b. 

from  two  orders  in  one  ap- 
peal, 777  g. 

securitjr  on  appeal  from  or- 
der, 686  A. 

stay  of  proceeding  on  appeal 
m>m  order,  685  u 

hearing  of,  686  e. 

in  N.  iLCommon  plea8,687  bfi21 

costs  on  appeal  fh>m  order,6862 

frY>m  order  at  chambers  on 
notice,  678,  687. 

Judgment  for  want  of  an  an 
swer,  675  h. 

noticing  for  arg^ument,  675  i. 

motion  to  dbmiss,  675  k, 

appeal  book,  676  a. 

failing  to  settle  and  serve 
case,  676  b. 

order  of,  on  the  calendar,  675, 
870. 

papers  on,  to  be  printed,  871. 

copy  papers  for  the  court  on, 
870. 

what  papers  to  be-frimbhed 
on,  870,  871. 

withm  what  time,  645. 

in  superior  court  See  8upe 
rior  court. 

what  questions  may  be  raised 
on,  676  6. 

when  the  Judgment  will  be 
reversed,  67?  iL 

Judgment  on,  677  2. 

costs  on,  678  &,  600.  598. 

death  of  party  pending,  678  c 

re-ar^meni,  678  g. 

openmg  judgment  by  defhult 
in,  678  h. 

in  special  procedings,  679  a. 
from  chamber  order,  mcuU  ex  parte, 

687. 
in  New  York  common  pt^ae,  921. 
from  judgment  on  report  of  referee, 

503  a. 
in  Justices'  courts  of  Buffalo, 

689,  689  a, 
from  decisions  of  Justices'  courts 

in  summary  proceeding  to  re- 
cover possession    of   lands, 

40  &,  689  d 


Appeal — continued. 

on  mechanic's  lien,  689  b. 

to  the  court  of  common  pleoM  for  tks 

dty  and  county  of  New  Tork^ 

or  to  a  county  court  fivm  am 

inferior  court,   existing  laws 

as  to,  repealed,  688. 
in  what  court  appeal  to  be  had, 

47,689. 
time  for,  690. 
when   process   not    personaLDy 

served,  690. 
notice  of  appeal  to  be  eerred 

and  costs  paid,  690. 
notice  of  appeal,  what  to  state, 

690,  693  a. 
fit>m  Justices  of  marine  and  Jus- 
tices'  court,  security    to    be 

given,  or  deposit  made,  G91. 
by  Mayor,  &c.,  of  N.  T.,e92  a. 
who  may  appeal,  692  <L 
what  Judgments  are  appealable, 

692  0. 
when  notices  of  appeal  may  be 

served,  692  k, 
notice  of  appeal,  693  a. 
effect    of    notice    not   stating 

grounds  of,  693  c 
service  of  the  notice,  694  b, 
filing  in  lieu  of  service  of  notioe 

oi;697. 
payment  of  fee  for  return,  094  y. 
when  perfected,  694  h. 
objections  to  regularity  of  notice 

of,  when  to  l^  taken,  695  h. 
motion  to  dismiss,  695  j. 
security  to  stay  execution,  695  a, 

691. 
form  of  undertaking,  691,  696. 
execution,  how  stayed,  695,  696). 
effect  of  stay  on  previous  levy, 

696,  c,  K 
where  Justice  dead  or  removed, 

697,  699. 
return,  how  made  and  compd- 

led,  697. 

cannot  be  compelled  till  fees 
paid,  699  a. 

form  of,  defects  in,  how  reme- 
died, 608. 

where  Justice  is  out  of  office, 
699,  700  a. 

amended,  699. 

noticing' for  hearing,  700. 

on  error  in  fact,  701,  705  (2, 
711a. 

hearing  of,  700,  701, 711  b,  928. 

to  be  on  original  papers,  701. 

dismissal  o^  for  want  of  prose- 
cution, 700,  715. 

on  the  argument,  711  & 
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^-e(mtinti4cL 
respondent  need   not  notice  for 

hearing,  700  d. 
Judgment  on  appeal,  701,  711  d. 
new  trial  on,  700,  702,  712  c 
exceptions  not  necessary  to,  702  a, 
only  the  defects  pointed  out  by  the 

notice  of  appeal  are  rcTiewed, 

702  6. 
what  questions  are  not  reviewa- 
ble, 703/ 
what  objections  cannot  be  taken 

for  the  first  time  on,  703  k. 
that  judgment  against  weight  of 

evidence,  704  b. 
what  defence  will  be  deemed  to 

have  been  waived^  704  & 
what  objections  are  waived  bv 

pleading  to  the  merits,  704  a. 
what  may  l£  waived.  704  e, 
reversal   of  judgment  for  want 

of    evidence   to   support  it, 

704/. 
for  admitting  illegal  testimony, 

705  a. 

in  other  cases,  705  e,  707  d, 

for  errors  of  fact  not  appearing 

on  record,  701,  705  d,  711  a. 
for  respondent  not  appearing  at 

the  hearing,  700  e, 
in  part,  711/ 
by  default,  700  c, 
reversal,  mistakes   can   only  be 

rectified  by,  708. 
power  of  court  on,  to  order  the 

proper  judgment,  708. 
conditions  on,  711  g, 
effect  of,  711  o. 
when  the  court  will  not  reverse, 

706  a. 
affirmance  on,  711  d,  700  d,  708  b. 
when  tlie  court  can  only  affirm  the 

judgment,  708  e, 
reducing  amount  of  judgment  on, 

708  «. 

new  trials  where  defendant  ap- 
peared in  the  court  below, 
708^. 
where  defendant  did  not  appear 
in  the  court  below,  and  mani- 
fest injustice  h^  been  done, 

709  a. 

rehearing  ofy  712  b, 

amendment  of  judgment  of  appel- 
late court,  712  a. 

Judgment  roll,  712. 

costs  on,  how  awarded,  712. 

on  partial  affirmance,  712  d. 

when  court  must  award,  712  e, 

of  court  below,  712/ 


Appeal  to  NewTork  Common  Pleas,  dc 
— continued. 

payment  of  judgment  pending  the 
appeal,  718  a. 

judgment  on,  how  set  aside,  718  a, 

restitution  may  be  awarded,  718. 

set-off  of  costs  and  recovery,  713, 
716  d 

set-off  of  costs,  714. 

offer  by  respondent  to  have  judg- 
ment corrected,  714. 

amount  of  costs  on,  714. 

amount  of  costs  on  new  trial  in 
county  court,  716. 
in  discretion  of  court,  716. 

amount  of  costs  when  appeal  is 
heard  in  the  supreme  court, 
716/. 

when  no  costs  allowed  to  either 
party,  715. 

fee  to  justice  for  his  return,  715. 

firomjustices'  courts  in  the  city  of 
Buffalo,  689  a. 

from  judgment  of  justices*  courts 
in  proceedings  under  mechan- 
ics'^ lien>aw,  689  b, 

from  clerk's  acUustment  of  costs, 
617  A. 

in  summary  proceedings  to  re- 
cover possession  of  land,  689  d, 

from  surrogates^  courts,  not  affected 
by  the  second  part  of  the  code, 

rules  regulating,  871. 
Appeal  book,  what  to  contain,  676  a. 

See,  Case, 
Appearance,  gives  jurisdiction,  46  0, 
45  a,  177. 
against  foreign  corporations,  55. 
w^hat  to  be  deemed,  853. 
when  notice  of  may  be  served, 

446  A.     ^ 
'Waives  all  defects  in  process,  6L 
entitles  defendant  to  notice  of  as- 
sessment, 442,  444  e, 
trial,  459  d 

motion  to  amend,  772  b,  791  a, 
does  not  entitle  defendant  to  no- 
tice of  application  for   pro- 
visional remedy,  790  e. 
voluntary^  equivalent  to  personal 
service  of  summons,  45  a,  46  tf, 
177. 
may  a  defendant  not  served  ap- 
pear ?  177  d. 
Appellant,  the  party  appealing  is,  639. 
Appointment  of  terms,  de.,  34,  35. 
Apprentice,  assignment  of  services  of, 

109  it. 
Arbitration,  proceedings  on,  not  af- 
fected by  the  code,  836. 
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ArgnniAixt    See,  Trial, 
Arrest,  no  person  to  be  arrested  in  a 
civil  action,  except   as   pre- 
scribed by  the  code,  861. 

code  not  to  affect  the  act  to  abolish 

imprisonment  for  debt,  &C.,  or 

•  amendmenta  thereto,  861. 

provisions  of  code  as  to,  not  to 
apply  to  proceedings  for  con 
tempts,  861. 

in  what  cases,  868,  805. 

persons  privileged  from,  861  a. 

when  cause  of  arrest  must  exist  at 
the  time  of  the  commence- 
ment of  the  suit,  878  c, 

when    defendant    may   be    dis- 
charged from  arrest  on  the 
f  round  of  insanity  or  lunacy, 
73(1 

on  proceeding  supplementary  to 
execution,  556. 

in  action  by  partner  against  his 
co-partner,  873  a. 

sheriff  may  be  arrested,  8C1  a,  862. 

defendant  ctaLnok  be  twice  ar- 
rested forthe^ame  cau8e,878 1. 

order  staying  proceedings  does 
not  stay  application  for,  874  b. 

in  action  for  tort  committed  by  a 
married  woman,  872/. 

of  female,  862, 872, 878. 

order  for,  by  whom  made,  874 

grantmg  is  discretionary,  878  «. 

affidavit  to  obtain,  874. 

security  on  issuing  of,  875. 

when  made,  876. 

form  of,  876. 

undertaking  and  affidavit  to  be 
filed  851. 

and  affidavit  to  be  delivered  to 
sheriff,  877. 

copy  of,  and  affidavit  to  be  deliv- 
ered lo  defendant,  877. 

motion  to  vacate,  885,  876. 

condition  upon  vacating,  888  6. 

appeal  from,  888  c. 

time  to  answer  after,  876. 

how  made,  877. 

defendant  not  entitled  to  notice  of 
application  for,  790  e. 

defendant  may  be  dischare^ed  from, 
on  bail  or  deposit,  877. 

by  baU,  879. 

in  action  for  usurping  an  office, 
805. 

of  Judgment,  motion  for,  87, 488  d, 

on  Justices'  warrant,  justification 
of,  how  pleaded,  281  e. 

See,  BaU, 
AMaoli  action  for,  must  be  brought 
within  two  years,  98. 


tuHim  for— continued. 

Justices  of  the  peace  bjive  no  Jur- 
isdiction of,  54,  56. 

complaint  in,  206  d. 

answer  in,  280  e. 

arrest  in  action  for,  864^ 

against  husband  and  wife.  Judg- 
ment for,  506  a. 

assessment  of  damages  in,  446  tl 

costs  in,  581  J,  591. 

t  ofdanutge^y  defendant 
titled  to  notice  of,  444  «, 

in  actions  on  contract,  445  e, 

in  actions  lo   recover 
personal  property,  4 16  g^ 

in  actions  against  common 
rier,  446  e, 

in  actions  for  assault,  446  i. 

contingently,  475/. 

separate,  475  h. 

after  Judgment  on  issue  of  lavr, 
488. 

to  defendant,  476. 

defendant  may  appear   on,   to 
mitigate  damages,  447  e. 

under  general  road  law,  773  dL 

Bee,  Damage*. 

of  thing  in  aetwn,  may  sae  in. 
his  own  name,  106  m. 

takes  subject  to  right  of  set-off^ 
115 

courts  will  protect,  116  b. 

counter-claim  in  action  by, 
298^. 

is  liable  for  costs,  116  «,  628  6, 
629. 

may  be  attached  for  costa,  829  h, 

admissions  by  assignor,  evidence 
a^inst,  116  a. 

may  issue  attachment,  417  e. 

pending  an  action  may  be  sub- 
stituted as  plaintiff,  in  lieu  of 
assignor,  680  f,  188. 

complaint  by,  187  a,  203  h, 

of  lease,  complaint  against,  243 

of  a  demand  in  trust  may  sae  in 
his  own  name,  119  b, 
of  judgment,  may  institute  supple- 
mentary proceedings,  558  g, 

may  have  an  action  in  nature  of 
a  m.fa.  to  recover,  802  d, 
for  benefit  of  crediton,  assignment 
by,  109  a, 

parties  to  action,  182. 
Afwrignment  cf  thing  in  aeiion,  in  what 
cases,  109. 

how  made,  112. 

consideration  for,  118  dL 

effect  of,  on  character  of  daim, 
118  «. 
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Aurigniwmt  (f  Mng  in  meiton-'Wn- 

proof  of,  118/ 

parol  proof,  to  explain,  114  a,  . 

implied  warrantee  in,  114  a 

reassignment,  114  h, 

carries  with  it  all  collaterals, 

114  d 
effect  of,  on  set-off,  116. 
not  to  abate  the  action,  183. 
how  alleged  in  pleading,  118  d, 
114  d. 
iMrignor  €f  thing  in  aeUtm,  implied 
warranty  by,  114  c 
who  is,  755  e, 

need  not  be  made  a  party  de- 
fendant, 128  a. 
examination  o£  as  a  witnew, 

759. 
admissions  of,  evidence  against 

hie  assignee,  116  d, 
wife  of,  may  be  a  witness,  746'^. 
AMfstanoe.    See,  Writ  of  amOanoe, 
Aaeooiatlon.  ^oe^  BarilaT^  association. 
Attachment,  provisions   of  Revised 
Statutes  not  abrogated,  885. 
justices  of  the  peace  have  Juris- 
diction of  certain  actions  com- 
menced by,  51. 
authorized  by  tlie  code,  is  a  new 
and  important  remedy,  414  h, 
is  for  the  benefit  of  the  individ- 
ual creditor  at  whose  instance 
it  is  issued,  414  h, 
in  what  cases  it  may  iasue,  414, 

417,  417  a. 
against  great  Western  Railroad 

of  Canada,  415  e. 
by  whom  granted,  416. 
by  foreign  creditorsi  415  c. 
at  instance  of  one  foreign  corpo- 
ration against  another,  415  6, 
e,  d. 
when  it  may  be  executed,  415  a, 
lien  of,  422  g. 
requisites  to  the  issuance  of,  417  a, 
superior  court  can  issue,  against 
property  of  non-residents,  46  6. 
in  what  cases  it  may  issue,  417, 

417  a. 
at  what  stage  of  the  action  it  may 

issue.  4i5  a. 
is  it  process  ?  416  d, 
issuance  of,  is  commencement  of 

action,  177  d,  416  a. 
may  issue  against  one  or  more  of 

several  defendants,  416  h, 
may  issue  at  suit  of  a  non-resident, 

417  c,  415  e, 
assignee  of  a  cause  of  action,  may 
issue,  417  e. 


▲ttaohinent— ^;onlmu«2. 

affidavit  to  obtain,  416, 418  a. 
to  be  filed,  417, 851. 
amendment  of,  850  e. 

motion  to  set  iiside,  418  e. 

security  on  issuance  of,  419. 

to  whom  directed,  and  what  to  re- 
quire, 420. 

several  may  issue  at  the  same  time 
to  different  counties,  420. 

how  executed,  420. 

liability  tor  wrong  execution  of, 
421,/. 

proceedings  on,  in  case  of  perish- 
able property  or  vessels,  428. 

what  property  may  be  attached, 
4SlStc, 

plaintiff  in,  may  prosecute  action 
on  notes,  iScc.,  attached,  427. 

how  executed  on  property  incapa- 
ble of  manual  delivery,  428. 

certificate  of  the  defendant's  inter- 
est in  stock  of  corporation  to 
be  fbmiahed  to  sheriff,  424. 

defendant  may  procure  discharge 
of,  and  return  of  property,  on 
giving  undertaking,  429. 

sale  of  evidence  of  debt.  426. 

undertaking  of  the  defendant  on 
such  discharge  of  attachment, 
429. 

return  of,  and  proceedings  there- 
on, 480. 

sheriff's  fees  on,  480. 

amending,  420  h, 

allowance  in  addition  to  costs  in 
actions  commenced  by,  607. 

issuing  is  not  a  stay  or  waiver  of 
supplementary     proceedings, 

how  satisfied,  on  Judgment  for  the 
plaintiff  in  the  action,  425. 

on  Judgment  for  the  defendant, 
tlie  bond  given  to  the  sher- 
iff on  the  attachment  to  be 
delivered  to  the  defendant, 
428. 

U>  enforce  piyment  of  cotis^  a^inst 
guardian  of  an  mfiint  plamtiff, 
622. 

against  assignee  of  cause  of  action, 
629. 

for  disobeying  order  for  discovery, 
856. 

for  eantemptf  for  disobedience  to  or- 
ders in  supplementary  pro- 
ceedings, 578. 

bond^ticiion  on,  207  d. 

appeal  firom  order  allowing,  682,  A. 
Attenaance  of  parties,  as  witnesses, 
how  enforced,  749. 


936 


nn>EZ» 


[nerefk 


Attandanti/or  eourti,  sfiperriBon  to 

proYide,  87. 
Attesting  witneia,  to  prove  execution 

of  document,  744  b. 
Attorney,  regulation  as  to  admission 
of,  to  practice,  849, 911. 
means  attorney  at  law,  788  c 
does  not  include  clerk,  787. 
clerk  cannot  practice  as,  849  a. 
form  of  summons  against,  for  mo- 
ney collected,  157  ». 
complaint  by,  for  services,  188  a. 
reference  in  action  by,  to  reoover 

fees,  493  a. 
agreement  as  to  compensation  to, 

681  A,/, 
lien  of  for  costs,  533  »,  816  ^,  582/. 
when  liable  to  arrest,  863,  867  b. 
for  defendant's  costs,  590  e. 
to  sheriff  for  his  fees  on  ezecu-l 

tion,  585  k, 
no  authority  to  control  levy  on 

execution,  587/. 
may  subscribe  execution,  581. 
return  of  execution  to,  53S  «. 
substitution  of,  581  tL 
married  woman  cannot  appoint, 

128  0. 
cannot  be  bail,  878  b, 
not  liable  for  referees'  fees,  501  b^e. 
service  of  papers  in  cause  upon, 

791,  788,  250  b, 
may  be  security  for  costs,  589  i, 
may  be  surety  on  appeal  ?  668  a. 
appearance  by,  853. 
to  continue  on  appeal,  841. 
to  endorse  name  and  place  of  resi- 
dence on  papers,  858 
agreement  by,  as  to  proceeding  in 
action  to  be  in  writing,  or  en- 
tered on  minutes,  858. 
privilege  of,  from  arrest,  861  a. 
non-resident,  850  c.  792. 
certain  rights  and  duties,  of,  850  d, 
duty  of,  to  act  as  guardian  ad  Utem, 

880. 
reference  on  motion  against,  for 

not  paving  moneys,  493  c 
is  not  a  public  officer,  868  d. 
stipulation  of  client  is  binding  on. 

855  0. 
to  produce  authority,  106  0,  820  d, 
to   disclose  his  client's  address, 

106(2. 
substitution  of,  854, 910, 919. 
may  issue  execution  on  Justice's 
Judgment,    after     transcript 
filed,  81  d, 
when  he  may  verify  pleading,809  e. 
form  of  verification  by,  811  c 
juay  subscribe  pleadings,  805. 
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jnay  make  affidavit  to  prerent  in- 
quest, 461  e. 
must  produce  client's  pap«n,  747  d. 
what  he  may  testiQr  to,  as  a  wil* 

ness,  755  c. 
See,  Ooun9eL 
Attomey-genoral,  actions  by,  809. 
have  a  preference  on  calendar, 
400  0. 
Auctioneer,  when  liable  to  be  azreBted, 
867  0. 
may  sue  without  joining  P^ty  in 

interest,  119  b. 
is  trustee  of  an  express  trust,  119  ft. 
Autbozity,  to  sue,  when  to  be  pro- 
duced, 106  0,  820  d. 
Award,  complaint  to  set  aaide,  206  d. 
action  on,  29  0,  206  0,  800  a. 
action  to  set  aside,  128  0,  206  dL 
review  of  Judgment  on,  637  a,  656  ft. 


B. 


Ban,  defendant  may  be   diachaiged 
from  arrest  on,  877. 
how  given,  878. 
who  cannot  be,  878  ft. 

surrender  of  defendant  in  exone- 
ration of,  879. 

may  arrest  defendant,  379. 

how  proceeded  against,  879. 

how  exonerated,  880. 

notice  of,  to  plaintiff,  881. 

notice  of  non-acceptanoe  of,  or  ex- 
ception,  by  plaintiff,  891. 

when  plaifitiff  deemed  to  have  ao> 
cepted,  881. 

notice  of  Justification  of,  881. 

n0i0,  notice  of  Justification  of,  881. 

notice  of  Justification  is  a  waiver 
of  all  irregularity  in  the  no- 
tice of  exception,  882  a, 

qualifications  of,  882. 

Justification  of,  882. 

where  to  Justify,  882  ft,  852. 

allowance  of,  S»3. 

deposit  in  lieu  of,  883. 

sheriff,  when  liable  as,  884. 

substituting  for  deposit,  888. 

Uable  to  sheriff,  885. 

motion  to  reduce  amount  of,  88S. 

summons  in  action  agahist,  167  m. 

review  of  order,  on  motion  to  ex-  - 
tend  time  to  surrender  princi- 
pal, 681  p,  682  a. 

review  of  order  redudng  ammmt 
of,  681 1 
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action  againBt,  879. 
QeOy  Sureties, 
Ballae,  interest  of,  may  be  sold  on  ex- 
ecution, 586  f,  M 
Bank,  accounU  with,  how  kept,  896. 
orders  upon,  in  whai  form,  896. 
president,  complaint  by,  190  e. 
Banker,  complaint  against  for  dishon- 
oring note,  212  a. 
Bankxupt  act,  answer  of  discharge 

under,  280  A. 
Banking  aoaociationB,  time  of  limita- 
tion not  applicable  to  actions 
against,  108. 
agent  of,when  liable  to  arrest,  864  b 
parties  to  actions  by  and  against, 

118  a. 
complaint  in  action  by  or  against, 

806  «. 
supplementary  proceedings  against 
stockholders  in,  556  a. 
Bank  notes,  time  of  limitation  not  ap- 
plicable to  actions  upon,  76. 
Battery.    See,  AeeauU, 
Begin,  right  to,  on  trial,  466  d. 

on  a  motion,  776  h. 
Benevolent  aocietieai  sale  of  real  pro- 
perty of,  29  e, 
BUI  of  ezoeptiona.    See,  Exceptione, 
Bill  of  exchange.  ^^^BiUeandNotee, 
Bill  of  particnlaiB,  court  may  order 
either  party  to  deliver,  816. 
when  it  will  be  ordered,  816, 816. 
order  for  delivery  of,  with  a  stay 
of  proceedings,  does  not  ex- 
tend the  time  to  answer,  266  a, 
816  d 
delivery  of,  how  enforced,  316  e, ». 
not  a  part  of  the  pleading,  815  a. 

of  the  record,  816  A:, 
refbsal  of  not  reviewable,  816  i, 

682/. 
See,  Account. 
BillB  and  notes,  complaint  In  action 
on,  208/ 
answer  in  action  on,  278  «. 
affidavit  of  merits  in  action  aeainst 
the  several  parties  to,  849  e, 
862  d. 
costs  of  several  actions  on,  591. 
parties  to  actions  upon,  188. 
the  several  parties  to,  though  sued 
in  one  action,  are  not  mereby 
made  Jointly  liable,  188  e, 
put  in  circulation  as  money  by 

moneyed  corporations,  108. 
plaintiff  in  action  on,  need  not  have 

aUual  possession  of,  107  & 
possession  is  evidence  of  title  to, 
107^. 
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provisions  as  to  assignment  not  to 

apply  to  transfer  of,  116. 
action  or   defence    upon,    how 

pleaded,  827. 
is  endorser  of,  an  assignor  of  thing 
in  action  ?  755  e. 
Board  of  Education,  action  by,  118  «. 
Board  of  Excise,  action  by,  ISiO  h. 
Board  qfStaie  offleers^  may  appeal  with- 
out giving  security,  687  <L 
actions  and  appeals  by  have  pre* 
ference  on  calendar,  27. 
Board  of  Health,  party  to  action  by» 

120  c. 
Boats.    See,  Owners. 
Bond,  aciione  on,  Justice  of  the  peace 
has  Jurisdiction  in  certain,  51,  56. 
costs  of  several  actions  on  same 
bond,  591. 
complaint  on,  207  a. 
executed  before  July  1, 1848,  Judg 

ment  on,  795. 
for  security  for  costs,  589  i. 
of  constable,  party  to  action  on. 

117  «. 
of  town  superintendent,  party  tc 

action  on,  121  6. 
of  indemnity  to  sheriff,  688  g 

539  d,/. 
of  administrator,  action   on,  65. 

2086. 
taken  in  the  name  of  the  people, 

parties  to  action  on,  11  o. 
for  duties  to  United  States,  action 

on,  22  e. 
of  assignee  for  benefit  of  creditors, 

&c.,  928. 
to  be  filed  in  Kew  York  common 

pleas,  923. 
QoBfOJtcial  Bondy  Surety  Bond,  Uh' 
dertaking,  Eeplevin  Bond,  Lost 
Bond,  Attachment  Bond,  Con* 
stable  s  Band. 

clerk  to  keep  certain,  516,  863. 
belon^ng  to  public  office,  compel- 
ling delivery  of,  46  d. 
of  corporation,  how  proved,  747 

0,(2. 
See,  Discovery,  Inspection,  Judg^ 
ment  Book,  ProdueUon,  Account 
Book. 
.^^Jcer,  when  liable  to  arrest,  868. 
Brooklyn  oity  court.    See,  Oity  Court 
of  Brooklyn. 
City  Judge,  transfer  of  causes  from, 
80  «. 
Brooklyn  Fire  Department,  action 

by,  120  b. 
BnfEalo  S  Lake  Huron  Bailway  Oo^ 
proceedings  against,  800  h. 


988 


[T%0rtfmwm 


Bolfalo,  appeal  from  JmrttGes*  oonrte 
in,  689. 
apiieal  from  superior  court  of^  85, 

657  2. 
Bee,  Superior  Oouri  af  Buffalo, 
Bdfldiag  fiSociety,  shares  in,  exempt 
from  execution,  549  0. 
action  against  stockholder  in,  d94a. 
decree  in  foreclosure  by,  886  e. 
Binial  groond    exempt  from  execu- 
tion, 549  a. 
BdrinsM  out  of  oerurf,  Judges  may  traa»* 
act,  36. 
<{f  wrporajUoUy  injunction  to  sus- 
pend, 410. 
Bee,  Judge  <U  chamben. 
By-law,  ofeiiy  eorporaiion^  acdon  upon, 
mar  be  brought  injustice's  court  of 
•  dtj,  88. 


c. 


Oaltadar,  tupreme  court,  when  clerk  to 

enter  cause  on,  457. 

order  for  printing,  849  e, 

order  of  dlBposlng  of  issues  on, 

460. 
iction  by   attorney-general  to 

have  preference  on,  460  e. 
certain  actions  against  corpora- 
tions to  have  prefierence  on, 
460  <!. 

cases  on  certiorari  have  prefer- 
ence on,  460  «,  876. 
issues  of  law  to  have  preference 

on,  460  6. 
criminal  cases  to  have  prefer- 
ence on,  876. 
when  cause  is  necessarily  on, 

604. 

when   cause    may    be  struck 
from,  871. 
In  New  York  common  pleas,  920. 
in  the  superior  court,  917. 
in  the  first  district,  907, 908, 911. 
passed  causes  on,  908. 
reserved  causes  on,  911. 
in  Kings  county,  913. 
in  the  second  district,  913. 
taking    dismissal    of    complaint 
without  putting  t^ause  on, 
459^. 

^  court  ofappeak,  to  continue  one 
year,  846. 
rules  6,  10,  Id  and  20,  with  no- 
tice that  14  copies  of  cases 
and  points  are  required  to  Ix) 
printed  on,  846. 


Caldndar  afcourtcfappmi^ — cgwfi'miai 

E referred  cases  on,  846, 844^  27. 
ow  regulated,  27. 
ejichange  of  causes  (m,  84i6,  SfilL 

call  of,  845, 847. 
calendar  practice,  848. 
for  ffenertd  term  uf  cupreme  eourif 
clerk  to  prepare  and  f^int,  870. 
appeals,  how  placed  on,  870. 
other  cases,  how  placed  on,  870. 
order  of  appeal  on,  675/. 
certiorari  to  remove  proceeding 

to  have  preference  on,  876. 
putting  cause  on,  is  a  waiver  of 
order  for  security  I6r  oosta, 
500  dL 
See,  iV^^^TWMs. 
Canada,  records  in  courts    of^   how 

IMt)ved,  796  «. 
Carrier.    Bee,  Cofnmon  carrier, 
Caae^  on  trial  of  question  of  Ihctbj 
the  court,  486. 
alter  trial  by  court  or  referee,  or 
to  set  aside  non-«uit,  dismis- 
sal of  complaint,  or  yerdicc^ 
503  tf,  864 
settlement  of,  504  h,  864. 
fiidlure  to  settle  or  serve,  078  ft. 
to  be  filed,  867. 

order  declarins^  it  abandoned,  867. 
statement  of,  for  appeal  to  court 

of  appeals,  867. 
to  be  printed,  875. 
tame  to  make,  788. 
order  for  time  to  make,  not  a  stay 

of  proceedings,  781  a. 
may  Judge  at  chambers  extend 

time  to  make,  783  c, 
agreed  on  by  the  parties,  717. 
not  provided  for  by  the  code  or 

the  rules,  832, 903. 
%&^^  Appeal  book, 
CatUe  distrained  doing  dnmage,  pro- 
visions of  revised  statutes  ss 
to,  not  repealed,  836. 
Caoae  of  action,  where  does  it  arise  f 
164/. 
what  it  IS,  165  h, 
should  be  complete  before  action 

commenced,  153  e, 
each  should  be  perfect  in  ItselC 

219  & 
when  it  accrues  on  a  current  ao> 

count,  98,  99. 
on  new  promise,  104/ 
what  may  be  Joined,  332. 
when  onfy  one  exists,  it  riiould  not 
be  made  the  subject  of  several 
statements  or  counts  in  tlifi 
complahit,  252  b, 
when  to  be  numbered,  856. 
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Causa  of  action — eontlnued, 

election  of,  179  b. 

splitting  or  dividina  of,  55, 182  b, 
nid. 
Catiaaa  of  demurrer,  257. 
CertaiD,  effect  of  allegation  of,  824  & 

See,  Indefinite  am  Uncertain^  and 
Uncertainty. 
Certainty,  what  amount  of  required, 
824  A. 

Bee,  Uncertainiy. 
Certificate  of  service  of  tummom  by 
the  aienff,  175, 175  b. 

af  sefnAce  of  notice  of  no  personal 
claim,  160  b, 

to  enable  parties  to  appeal  from 
order  on  a  point  of  practice, 
921. 

of  good  moral  character  of  appli- 
cants for  admission  to  prac- 
tice as  attorneys,  849. 

of  defendants*  interest  in  rights 
and  shares  of  corporations, 
S28. 

that  title  came  in  question  on  txiaL 
69, 591. 

that  no  return  filed  in  court  of  ap- 
peals. 840. 

of  sheriff  on  sale  of  real  estate, 
542  0. 

of  deposit  in  lieu  of  bail,  888. 

fraudvlerUy  defendants  in  action  to 

cancel  128  b. 

Certiorari,  return  to,  by  Judge  out  of 

office,  700  0. 

necessaiT  to  review  smnmary  pro- 
ceedings to  recover  posses- 
sion of  land,  689  d. 

in  certain  cases,  not  affected  by 
the  code,  836. 

review  of  decision  on,  656  a. 

to  remove  proceedings,  hearing  of, 
to  be  preferred  on  caleimar, 
460  c,  876. 

to  arrest  special  proceedings,  80  0, 
47  «. 

common  law,  cannot  be  granted 
at  chambers,  87  a. 

where  heard,  876. 

costs  on,  628  d. 

costs  on,  to  have  preference  on  cal 
endar,  460  c,  876. 
Chamberlain,  is  an  officer  of  the  court, 

667^. 
Chambers,  orders  at,  how  vacated  or 
modified.  68a 

order  at,  after  order  of  the  court, 
is  irregular,  775  e, 

appeal  from  order  at,  in  common 
pleas,  921. 

fiee.  Judge  at  CTiambers. 


Change  (fname^  849  e. 

qf  attorney,  854,  910, 919. 

ofrtferee,  495  ^,  680 1 

qf  ground  af  action  or  d^f^mee  an 

trial,  468  m, 
^  place  €f  tri(d,  145. 
when  the  county  designated  is 

not  the  proper  county,  146. 
because  an  impartial  trial  can- 
not be  had,  148. 
for   convenience   of  WithesseSi 

and  to  promote  Justice,  148. 
motion  for,  when  to  be  made, 

148^. 
staying  proceeding  for  purposes 

ofmotion,  149  a,  879. 
revoking  order  to  stay  proceed- 
ings, £^79, 149. 
motion  for,  149  5. 
affidavits  on  motion  for,  879. 
opposing  motion  for,  150  e, 
not  inferred  from  reference  ont 

of  county,  152  b, 
transfer  of  papers  on,  order  ibr, 

851. 
See,  Exchange,  Tranrfer  qfeau$^ 
Charging  in  execution,  580  i. 

Jury,  469  d. 
Charitable  societies,  sale,  &c.,  of  real 

property  of,  29  o. 
Charter  c^  city  corporation,  action  on^ 
inj  ustices'  courts,  88. 
of  New  York  dty,  how  proved. 

795& 
of  corporation,  action  to   annul, 
802. 
Chattels.    See,  Oood»  and  Chattels. 
Check,  complaint  in  action  on,  208^. 
Children,  questioning  legitimacy  oi^ 
vui. 
See.  Infant. 
Chose  in  action.    See,  Thing  in  A^y 

Hon. 
dronit,  issues  of  fhct  in  the  supreme 
court,  when  the  trial  is  by  Jury, 
to  be  tried  at,  in  other  cases  at 
the  circuit  or  special  term,  456. 
860. 
issues  of  law  to  be  tried  at  circuit 

or  special  term,  456. 
number  of  counsel   to  examine 
witnesses  and  sum  up  at,  limit- 
ed, 860. 
what  steps  may  be  taken  at,  80/. 
coste  of,  601  e, 
appeals  flrom,  678. 
irregularities  at,  how  corrected. 

471a. 
courts,  statutes  as  to,  repealed,  29. 
times  and  places,  «&c,  of  hold- 
iBg,  84. 


MO 


[T%trefenmm 


Jurisdiction  of,  80/ 
extraordinary  terms  of,  84. 
mav  be  a4Joamed  by  entry  on 

the  minutes,  85. 
Jury  may  be  drawn  for  an  ad- 
journed circuit,  85. 
notice  of  trial  may  be  giyen  for 

adjourned,  85. 
inability  of  Judge  to  hold*  86. 
rooms  for  holding,  87. 
Cl^  anthoritiefl,  costs  in  suits  by, 
695  A.  See,  MajfcrcfNew  TotIl 
Gttj  ooqft,  of  BrwMyriy  power  of  su 
preme  court  on  appeal  from, 
670  p. 
appeal  from,  670/ 
Chy  Judge,  of  Brooklyn^  transfer  of 
causes  from,  30  e. 
postponement  at,  466  h, 
CtTfL  action,  10.  See  Action, 
CtvU  death,  effect  of,  184  d 
Caaim,  against  deceased  persons,  costs 
of  proceedings  on,  632. 
permma\  notice  of  having  none, 

160. 
See,  AmaufU,  BUI  of  Pmrtieulan, 
Demand, 
Claim  and  delivezy  of  per$onal  prop- 
erty, DFOvisions  of  code  as  to,  a 
substitute  for  the  action   of 
replevin,  890  e, 
discontinuance  of  action  for,  when 

and  on  what  terms,  890  g, 
an  action  for  an  ix^ury  by  force 
to  personal ,  property,  and  an 
action  to  recover  possession 
of  personal  property,  are  sub- 
stantially  different     actions, 
391/ 
delivery   of   personal    property, 
when  it  may  be  claimed,  890, 
891. 
requisites  of  affidavit  to  obtain  de 

livery,  891. 
requisition  to  sheriff  to  take  and 

deliver  the  property,  892. 
security  by  plainlifr  for  return  of 

the  property,  893. 
'  undertaking  cannot  be  dispensed 

with,  m  a, 
defendant  to  be  served  with  copy 

ofaffidavit,  &C.,  398. 
undertaking  to  be  delivered  to  par- 
ties, 794 
what  property  may  be  taken,894  a, 
defendant  may  except  to  plaintiff's 

sureties,  391 
when  defendant  deemed  to  have 
waived  exception  to  plaintiff's 
sureties,  894.  | 
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plaintiff's  sureties,  when  and  how 
to  justify,  894. 

when  sherin  responsible  for  suffl- 
dency  of  plaintiff's  saretieai 
894 

when  defendant  cannot  reclaim 
the  property  taken,  894. 

when  defendant  entitled  to  a  re- 
delivery of  the  property  taken, 
894 

defendant  to  ^ve  undertakhxg 
with  sureties,  894 

when  property  taken  is  to  be  d^ 
livered  to  plaintiff,  dM. 

defendant's  sureties,  when  and 
how  to  Justify ,  895. 

when  sheriff  responsible  for  de- 
fendant's sureties,  805. 

qualification  and  Justification  of 
sureties,  same  as  on 
806. 

property,  how  taken  when 

cealed  in  any  building  or  in* 
closure,  396. 

duty  of  sheriff  as  to  keeping  and 
delivering  property  taken«396, 
896  a. 

daim  of  property  by  third  party 
896. 

notice  and  affidavit^  and  proceed- 
ings thereon,  to  be  filed,  897. 

verdict  on,  472. 
Claim  to  real  property,  allowance  in 
addition  to  costs  in  proceed- 
ines  to  determine,  607. 

when  It  arises,  598. 

within  what  time  to  be  made,  91. 

See,    Adocrfe    Claim,    Cor^Ueting 
Claim,  Efeetment. 
Clargy,  confessions  to,  not  to  be  re- 
vealed, 755  a. 
Clerk,  is  an  oflScer  of  the  court,  567  g. 

or  deputy,  cannot  practice  as  at- 
torney, 849  a, 

the  word  defined,  832. 

the  words  ptaVf  or  attorney  do  not 
include,  787  e, 

to  adjust  costs  in  court  of  appeal 
660  a. 

duty  of,  on  receipt  of  note  of  issue, 

to  keep  a  Judgment  book,  516k 

other  books,  858. 
to  insert  costs  in  entry  of  Judg* 

ment,  618. 
to  make  up  Judgment-roll,  516. 
to  compute  interest  on  verdict 

or  report  of  referee,  612. 
to  enter  judc:ment  in  conformity 

with  verdict,  478. 
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not  bound  to  pay  postage  on  letter 

containing  process,  &g.^  889  e, 
to  transmit  papers  to   appellate 

court,  641. 
may  refuse  to  receive  his  fee  for 

entering  Judgment,  619  a. 
service  on,  ror  the  party,  791. 
provisions  as  to  service  by  mail  do 

not  apply  to  service  on,  789/ 
to  enter  name  of  counsel  taking 

order,  &c.,  by  de&ult,  878. 
his  duty  on  entrv  of  Judgment  by 

confession,  000. 
party  not  to  suffer  for  errors  or 

omission  of,  840  h, 
of  King's  county,  to  record  luper^ 

dms,  858  a. 
fee»  of,  6ia 
Oood  on  UUey  complaint  in  action  to 

remove,  215/. 
Code.    See,  Act 
Co-defendant;  when  he  may  be  ex 

amined  as  a  witness,  752. 
answer  of  one,  not  binding  on  the 

other,  888  a. 
See,  Defendant. 
CoUateral  security,  action  on  instru- 
ment held  as,  106  2. 
Collector  of  cuetoma,  reconft  in  office 

of,  how  proved,  796  e. 
Commencing  action,  manner  of,  158. 
when  deemed   commenced,  100, 

158  e,  161, 177  a,  b. 
time  for,  88. 
See,  LimUatian  qfadians.  Time  for 

commencing  actions, 
Commiaaion  of  lunacy,  superior  court 

will  not  issue,  46. 
fees  on  executing,  896. 
Commififrion,  examination  of  witnesses 

and  parties  on,  46,  756  k, 
in  what  cases,  757  a, 
review  of  order  for,  680  ?,  688  ^ 
on  assessment  of  damages,  757  h, 
on    supplementary    proceedings, 

757  c 
within  the  State,  757  d. 
in  discretion  of  court,  757  «. 
to  take  oral  testimony,  757/ 
on  motion,  757  g, 
to  examine  co-defendant,  758  a, 

adverse  party,  758  c. 
motion  for,  when  and  how  made, 

758/. 
who  may  issue,  758  6. 
stay  of  proceedings  on,  759  d, 
commissioners,  760  a. 
interrogatories  and  directions  for 

return  of,  760  c 
form  of,  760  I 
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execution  and  return  of,  761  g, 
9eeondy  when  may  issue,  766  b. 
to  take  testimony  on  an  assess- 
ment of  damages,  447  a. 
in  supplementary  proceedings  not 

allowed,  568  J. 
amending  comnussioners'  return, 

766  e. 
costs  of,  766  / 
examination    of   witness  at   the 

trial  after,  766  a, 
eotti  of,  in  justice's  court,  81  b. 
Commlimtoners  of  highways,  actions 
by,  127,  a. 
complaint  against,  21lfg, 
appeals  from  determination  of 
to  county  court,  89. 
of  excise,  action  by,  120  b. 
Committee   of  htnattc  and  habitual 
drunkard,     action    by    and 
axamst,  118  / 
complaint  against,  what  to  state, 

191a. 
not  to  be  sued  except  by  leave  of 
the  court,  191  b. 
Common  carriera,  form  of  stmmionB 


in  action  against,  158  e, 
parties  to  action  by  and  against, 

118  a. 
complaint  in  action  against,  212  b. 
judgment  on  failure  to  answer  in 
action  against,  how  entered,' 
446  0. 
as  to  actions  by,  108  a^g, 
assignment  of  claim  against,  100  K 
answer  in  action  against,  287  a. 
Common  informer.    See,  Informer, 
Common  law,  a  rule  of  construction 
of,  not  to  apply  to  code,  882.  * 
of  other  States  and  countries,  how 
proved,  795, 796. 
Common  pleas  costs,  585. 
Common  pleas,  for  the  eUy  and  county 
of  New  JbrA:,  Jurisdiction  of, 

•    power  of,  to  order  production  of 
documents,  46  b,  ' 

removal  of  causes  from,  to  supreme 
court,  44 

removal  of  actions  from  district 
court  into,  928. 

may  review  judgments  of  marine 
and  Justices^  courts,  47. 

terms  of,  47. 

general  terms  of,  by  whom  held,  48. 

special  terms,  by  whom  held,  48. 

Judgment  on  appeal,  where  given, 
48. 
at   general    term,    how    pro- 
nounced, 48. 
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nheuinff  of  appeal,  48. 
lodges  of.  to  recd^e  no  fees,  48. 
AM  JuriaalcUoii  of  Judgments  on 

raoognizanoeB,  4(1  A 
ToluntuT  appeaninoe  gives  Jqiis- 

when  Justice's  ludgment  to  be 

deemed  a  Judgment  of^  84. 
Biay  aopoint  a  crier,  48. 
leamre  certain  bonds  to  be  filed, 

^peal  from   medal  to  gemanl 

term  of,  678, 687  b. 
ai^ieal  from  Judgment  of^  in  ao> 
tions  commenced  in  Justice's 
or  marine  oonrt,  26. 
rules  of,  030. 

regulation  of  calendar,  MOl 
short  causes,  89a 
reyiew  of  questions  of  pracdoe, 

821. 
appeal  from  marine  and  district 

courts,  922. 
removal  of  actions  from  district 
courts  into,  928. 
Company,  officers  and  directors  of, 

may  be  arrested,  863. 
Compensation  to  attorneys,  581 K 
Complaint,  is  the  first  pleading  on  the 
part  of  the  plaintiff,  184. 
defect  in,  supplied  by  allegations 
in  answer,  250  a. 
cured  by  verdict,  251  c 
waived,  255. 
discovery  to  enable  plaintiff  to 

prepare,  855,  740/,  741  A. 
requuiies  <ff^  ordinarily,  186. 
imt  qf  the  eaum,  as  to  the  name  of 
the  court,  186  a. 
as  to  the  name  of  the  county  in 
which  the  plaintiff  desires  the 
trial  to  be  had,  185. 
as  to  the  names  of  the  parties, 

186  <3L 

as  to  stating  the  character  in 
which    me     plaintiff    sues,' 

186  «, 
plaintiff  suing  as  assignee,  114  d, 

187  a. 

plaintiff  suing  as  executor  or  ad- 
ministrator, 188  a. 

plaintiff  suing  by  guardian,  189  b, 
plaintiff  suing  as  a  public  officer, 

189  0. 
plaintiff  suing  as  receiver,  190  «. 
plaintiff  suing  as  officer  of  ]oint 

stock  company,  190  b. 
plaintiff  suing  as  bank  president, 

190  <3L 
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as  to  the  character  in  widdi  the 

defendant  is  sougfat   to   be 

charged,  191  a. 
permission  to  sue,  when  to  be  at 

leged,  191  b. 
modification  of  rule  that  decfa«i- 

tion  must  agree  with  writ, 

192  a. 
must  agree  with  the  smnnions  as 

to  the  nature  of  the  canse  of 

action,  192  c, 
most  agree  with  the  rammoos  as 

to  the  description  of  the  par- 
ties, 192  6. 
must  agree  with  the  summons  as 

to  the  amount  daimed,  193  e. 
date  to,  198  d.    - 
statement  of  the  fiusts  constituting 

a  cause  of  acticm,  193u 
what  are  fiu:ts,  198  s. 
questions  of  fiact,  194  a. 
mixed  of  law  and  fiu^  185  siw 
of  law,  195  «. 
conclusions  of  law,  196  e. 
a  statement  of  the  partial  erldenoe 

of  a  fiict  is  not  an  averment  of 
*the|kct,197  4i. 
duiff,  allegation  of,  197  b. 
uniaitful^  allegation  that  -an  act 

is,  197  c 
duly,  effect  of  the  all^ation,  198  a. 
what  are  the  fiicts  to  be  stated, 

198  ft. 
what  is  necessarily  implied  need 

not  be  alleged,  199  a. 
it  is  not  necessary  to  anticipate 

and  avoid  a  defence,  199  b. 
matters  of  which  the  court  take 

Judidal  notice  need  not  be 

alleged,  201  & 
evidence  of  facts  not  to  be  stated, 

201ft. 
how  the  &cts  are  to  be  stated,  201. 
should  the  facts  be  stated  accord- 

inf  to  their  legal  ^eeifSOl  e. 
allegations  to  be  pantitelff  uaade^ 

201 «. 
statement  of  &cts  valid  at  common 

law,  but  regulated  as  to  mode 

of  performance  by   statate, 

204d. 
pleading    a  written  instrument^ 

202  ft,  827. 
delivery,  202  «. 
consideration,  202  & 
holder  and  owner,  208  a. 
plaintiff  must  show  title,  208 >^ 
matter  in  aggravation,  204  «l 
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K)edal  damage,  204/. 
facta  necessary  in  the  following 
actions : — 
account  stated.  205  e, 
adverse  claim,  to  real  property, 

805  p. 
aaaaalt  and  battery,  206  a, 
attachment  bond,  207  d, 
award,  206  c. 

banking  associations,  206  «. 
bills  ofezchange,  208/. 
bonds,  207  a. 
of  a  railroad,  206  a. 
of  executor,  206  (. 
in  replevin,  208  & 
of  constable,  208  dL 
lost  bond,  208  e, 
carriers^for  non- delivery  of 
goods,  212  b. 
for  injury  to  pa8Benfl[ery  212  /. 
for  loss  of  goods,  212  d,  «. 
for  refusing  to  cany  goodsi 
212^. 
checks,  208  / 
commissioners  of  highways,  215  g, 
doud  on  tiUe,  2lfij. 
compromise,  215  h, 
against  constable  for  not  retaining 
execution,  212  h. 
on  bond  of,  208  d. 
for  surplus  money,  212  <. 
for  refusing  to  deliver  soods 
taken  on  an  attachment,  312^. 
fbr  divorce  or  separation,  897. 
porsuant  to  section  288  of  the  code, 

428  a. 
contract  of  indemnity,  207. 
by  or  against  corporation!,  212  k, 
covenant,  214  e, 
creditors'  bill,  215  i. 
dower,  827  g. 
^ectment,  &l  e, 
false  representation  to  indnoe  ere* 

dit,  218  a. 
false  imprisonment,  217  d, 
fklse  warrantv,  218  b. 
foreclosure  of  mortgage,  218  & 

of  mechanics'  lien,  219  e, 
by  foreign  corporation,  218  a, 
against  executors,  217  e, 

heirs,  222  g. 
against  foreign  fhctor,  288  a. 
fhkud,  219/ 
ffoods  sold,  220  e, 
u^ury  causing  death.  222  h. 
by  defendant's  negligence,  224  e. 
by  non-repair  of  preipises,  224/ 
by  leaving  hatchways  openj2240 
by  one  animal  to  another,  224  a, 
insurance  policy,  224  i 
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iudffment,  225  d,  S27. 

libel  and  blander,  225  e. 

slander  of  title,  228  6. 

to  charce  separate  estate  of  mar- 
riea  woman,  229/ 

malicious  prosecution,  228  e, 

by  marriea  woman,  231  e, 

money  had  and  received,  282  a, 

money  lent,  283  cL 

money  paid,  284  b.  ' 

money  lost  by  gaming,  234/ 

by  or  against  partners,  235  a, 
limited  partnerships,  235  d. 

against  Mayor,  &c.,  of  N  T.,  285  «. 

for  partition  of  personal  property, 
285/ 

for  a  cause  of  action  given  by  stat- 
ute, 286  g. 

for  penalties,  235  g, 

promise  to  marry,  229  a, 

promissory  notes,  209  a, 

to  recover  personal  property,  2870, 

public  officer,  240  a. 

on  a  recoenizance,  240  g, 

to  tr^  right  to  an  office,  240  & 

on  railr^  act,  240  e. 

on  railwav  mortgage,  240/ 

for  rent,  242/ 

by    Seneca    nation   of   Indiana, 
240  A. 

to  set  aside  fhiudulent  deed,  240  i 
an  award,  206  dL 
a  Judgment,  241  e, 

against  shareholders,  241  d 

specific  performance,  241/ 

against  stockholders,  241  m. 

against  sheriff,  241/ 
stakeholder,  241  k. 
stockbroker,  241 1. 

in  ejectment,  821,  822. 

for    admeasurement    of    dower. 
827^. 

on  undertaking,  242  k. 

use  and  occupation  E48/. 

work  and  services,  )Ai  cL 

when  to  allege  knowlulge  in  de- 
fendant, 245  k, 

consideration,  how  alleged,  246  dL 
202  c,d. 

negligence,  how  alleged,  246/ 

request  or  demand,  when  to  be 
alleged,  246  g. 

performance  of  conditions  piec^ 
dent,  248  c. 

profert  and  oyer,  250  e, 

reasonable  time,  250/ 

defects  in,  cured  by  answer,  260  a, 
verdict,  251  c 

for  a  single  cause  of  action  only 
one  statement  allowed,  262  5. 
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Complaint — eontin  ved, 

demand  of  relief,  258  a,  b,  e,  254. 
defect  in,  waived   by   obtaining 

time  to  answer,  255  b, 
sufficiency  of,  may  be  considered 

on  demurrer  to  answer,  808  h, 
time  to  answer,  255. 
terviee  of,  need  not  be  seryed  with 

summons,  158. 
demand  of  copy  of,  158, 159  & 
only  one  copy  need  be  served  on 

the  same  attorney,  159. 
when  copy  to  be  served  after  de- 
mand, 159, 159  d. 
when  to  be  served  after  order  for 

discovery  of  books,  &c.,  856. 
order  for  further  time   to   serve 
copy   of,  may   be   obtained, 
159  0. 
when  such  order  cannot  be  made 

ex  parley  159  e. 
motion  for  judgment  for  not  serv- 
ing copy,  508, 510  d 
after  notice  of  no  jiersonal  claim, 
copy  need  not  be  served,  un- 
less demanded,  158. 
after  amendment,  268. 
JUing  ofy  before  publication  of  sum- 
mons, 169. 
in  all  cases,  791. 
dumiesalofy  for  not  serving  sum- 
mons on  all  defendants,  506, 

510  (t 

for  not  filing  security  for  costs, 

690  <^ 
for  not  proceeding,  506,  510  d, 

511  c,  859,  860,  c,  d  i 
after  notice  of  trial  without  put-| 

ting  cause  on  calendar  is  irreg- 
ular, 459  g, 
by  referees,  497/ 
is  equivalent  to  a  nonsuit,  468  e. 
is  a  judgment,  512  e, 
pMieation  of  not  required  when 

service  by  publication,  172/. 
amendm^int  of  of  course,  846. 
after  demurrer,  848  b,  845. 
by  order,  349. 

answer  aAer,  263. 
mipplemental,     when     allowed, 
138/  358  6, 133. 
▼erification  of,  307. 
injustice's  eourts,  70, 72  a. 

waiver  of  objections  to,  704  d. 
See,  Pleading, 
Compound  interest,  verdict  for,  474  «. 
Compromiaa^  otfer  of,  731. 
complaint  on  a,  215  A. 
See,  Offer, 
Computation  of  time,  88  note^  786., 
See,  Time^  Legal  noticei. 


Conoaalod  Debbora,   jurisdictioii   of 

county  court  as  to,  39. 
attachment  against,  46  d,  414, 835. 
Coaooalad     deHandan^     attachment 

against  the  propertj  of;  414. 
service  of  process  on,  by  pnblica- 

tion,  168, 169. 
See,  AttaehmerU, 
Conoluaiona  qflatCy  195  9. 
Condition  in  order,  vacating  orda  of 

arrest,  388  b, 
on  reversing  judgments,  711  g. 
Conditioua    damages,  475/. 

Qee^  Damagee. 
Conditional  anamination,  of  parties 

and  witnesses,  747,  748  e, 
in  what  cases,  766  h, 
at  what  stage  of  the  action  to  be 

applied  for,  767  b, 
time  for,  767  e. 
attendance  at,  how    compeUed, 

767  d 
order  to  show  cause  why  it  should 

not  be  iiad,  767  e, 
proceedings  on,  767  K 
punislunent  of  witness  for  fidling 

to  attend,  768  d, 
deposition  talLcn  on,  may  be  read 

in  evidence,  768  e, 
deposition  on,  how  excluded,  709  a 
effect  of  death  of  party  to  action 

after,  770  c 
reading  or  producing  documents 

proved  on,  at  the  trial,  770  & 

Conditional  order,  what  is,  775  b. 
time  for   compliance   with,   878, 
775  ft. 
Condition    precedent,   performance 
of,  how  pleaded,  327,  284  g, 
248& 
Confeoaion  in  pleading,  838  ft,  276  & 
to  clergy,  755  a. 
ef  judgment  toilhout  (ution^  judg. 
ment  may  be  confessed  for 
debt  due  or  contingent  liabil- 
ity, 722. 
statement  in  writing  and  foim 
thereof,  723. 
iUUementefor,  held  sufficient,  724& 
insufficient,  725/ 
good  in  part,  and  bad  in  part, 

727  J. 
sufficient  as  to  debtor,  insoiS- 

dent  as  to  creditor,  727  k, 
amendment  of,  728  a. 
>orification  of,  788  ft. 
si^'ature  to,  728  c, 
authority  to   enter  Judgment, 

728/ 
time  to  enter  judgment  on,  738  d> 


u  to  the  page.} 


INDEX. 


945 


Copfowton,  statements  foT^—conUnued, 
ooostruction  of,  728  e, 
,at   whose  instance   set   aside, 

728^. 
what  confessions  are  not  within 

this  provision,  722  a. 
are  within  this  provision,  728  tL 
for  future  advances,  722  b. 
hj  joint  debtors  and  partners, 

722  <?. 
by  public  officer,  728. 
by  person  of  unsound  mind,  728. 
by  married  woman,  728. 
by  trustee,  728. 
by  partners,  728. 
not  a  disposing  of  property,  728. 
to  be  filed  and  lUdgment  entered 
thereon,  with  |o  costs,  720. 
Judgment-roll,   how    constituted, 

729. 
execution  on  such  iudgment,  729. 
execution  for  instiJlment  of  such 

judgment,  729. 
in  justices*  courts,  51.  65. 
Judgment,  when  perfected,  780  b, 
amending    entry    of   Judgment, 

730  o. 
setting  aside  judgment  for  irregu 

larity,  729tf,728«. 
compelling  debtor  to  gfve  a  new 
confession,  729/ 
Conflicting  claims  to  real  property, 
actions  to  determine,  205  ^,  817. 
place  oftrial  of,  148. 
allowance  in  addition  to  costs 
in  proceedings  to  determine, 
608. 
to  personal  property,  when  inter- 
pleader allowed  on,  189, 140  d. 
Consent,  examination  of  witness  on 
mterrogatories  by,  770  h. 
judgment  in  action  for  divorce, 

cannot  be  taken  by,  901. 
to  refer,  491  c 
See,  Agreement. 
Consideration,  when  and  how  alleged, 

246  (2, 202  e. 
Consolidating  actions,  835  e. 
Constable,  action  against,  to  be  within 
two  years,  98. 
amendment  of  return  of,  61. 
party  to  action  on  bond  of,  117  e, 
complaint  against,  212  A. 
bona,  action  on,  208  d. 
Construotlon  TfwiU^  <&;.,  allowance  in 
action  for,  608. 
of  pleadings,  816. 
.     of  code,  832. 

of  order  of  reference,  496/. 
Constructive  notice,  when  notice  of 
lis  pendens  is,  160. 

60 


Consul,  when  he  must  plead  his  privi- 
lege, 266  b. 
action  against,  28. 
Contempt,  provisions  of  revised  stat- 
utes as  to,  not  repealed,  886. 
provisions  of  code,  ao  not  apply 

to  service  to  bring  into,  792. 
in  disobeying  order  in  supplemen- 
tary  proceedings    generally, 
578,  571  a. 
for  not  attending  as  a  witness, 

749. 
provisions  as  to  arrest  and  bail, 
do  not  apply  to  proceedings 
for,  861. 
referee  can  punish  for,  497  a,/ 
Judge  at   chambers   cannot   dis- 
charge from  a  commitment 
for,  87. 
Judge  at  chambers,  may  punish 

for,  86. 
in  Justice^s  court,  82. 
Contested    motions   where    to    be 

heard,  868. 
Contlnc[ent    damages,    475/     Bee, 

Damages, 
ContJnnanc  of  action,  by  assignee  or 
representative,  ^,  188. 
order  for,  188. 
Contract,  actions  on,  within  what  time 
to  be  commenced,  96. 
evidence  of  new,  or  contpiuing,. 

must  be  in  writing,  104. 
and  tort,  distinction   between,, 
still  exists,  179  6. 
See,  Performance. 
Contradicting  party  called  as  a  wit- 
ness, 749/ 
Controversy,  court  may  determine, 
189. 
submitting  trithaut  action,  717. 
Conversion  of  property,  assignment 
of  right  of  action  for,  110  q, 
109  c 
Conveyance,  appeal  fh>m  Judgment 

to  execute,  664 
Convict,  cannot  assign  a  thing  in  ac- 
tion, 112  wi. 
Convict  labor,  contract  for,  not  assign- 
able, 112  k. 
Co-Plaintifi;  examination  of,  as  a  wit- 
ness, 752. 
Copy  of  paper  or  pleading  may  be  sub- 
stituted for  a  lost  original,  794. 
served  may  be  treated  by  the  par- 
ty on  whom  served  as  a  true 
copy,  267  c,  776  a, 
when  court  may  give  leave  for 
copy  to  be  taken  of  documents 
in  possession  of  opposite  par- 
ty, 735. 
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clerk*8  fee  for,  618. 
^pidodingiy  Jtc^  to  he 
court,  471. 
on  Jury  trial,  471. 
on  enumerated  motions,  870. 
on  argument  on  special  verdict, 

87a 
on  appeal  to  general  term,  870. 

from  surrogate,  871. 
when  not  required  in  mortgage 

and  partition  cases,  870. 
on  case  agreed  on,  870. 
Coming,  viOoffe  of,  appeal  (rom  police 

Justice,  41  b. 
Coroner,   wlien,  to  act  in  place  of 
slieriff,  792. 
proristons  relating  to  sheriflb  to 

apply  to,  792. 
when  execution  to  issue  to,  681. 
action  against,  to  be  taken  within 
two  years,  96. 
Corporation,  clerk  or  chamberlain  is: 
not,  567  g.  \ 

individual  sumg  as  a,  866  d, 
president  of y  not  required  to  pro- 
duce books,  747  e, 
may  examine  adverse  party  as 

witness  755  d. 
complaint  m  action  by  or  against, 

212  k. 

complaint  by  or  agidnst  stockhold- 
ers of,  241  d,  m, 
•ervice  of  process  on,  provisions 
of  the  code  applied  to  Justices* 
courts,  72. 
•errioe  of  summons  on,  164  «,  168. 
who  is  a  managing  agent  of,  164  e, 
cannot  set  up  defence  of  usuiy, 

286  0, 214  d. 
iiO  unction  to  suspend  business  of, 

410. 
superior  court,  New  York  com- 
mon pleas,  mayors'  courts  of 
cities,  and  recorders'  courts  of 
cities,  have  Jurisdiction  of,  46, 
46  a. 
provisions  of  revised  statutes  as  to, 

not  affected  by  code,  886. 
time  of  limitation  on  bills,  &c  of, 

108. 
actions  against,  in  the  name  of  the 

attorney-general,  802,  808. 
interest  in,  may  be  sold  under  at- 
tachment, 424. 
Jud^ent  of  forfeiture  against,  806. 
parties  to  actions  by  creditors  of, 

126(1 
nile  applicable  to  pleadings  by, 

179  *  laws  1864,  ch.  422. 
veriflcatlon  of  pleadings  by,  807. 


CotpoTation-~-conUnued. 

proceedings  supplementary  to  ex^ 
cution    cannot  be  instituted 
against,  655  a, 
sequestration  of  propertv  of;  555  & 
books  of,  how  proved,  747  c,  d 
may  be  examined  as  to  property 

of  a  judgment  debtor,  566  i 
how  examined,  as  to  property  of  s 

'  Jud^ent  debtor,  566 1 
proceedmgs  to  dissolve,  superior 
court  has  no  Jurisdiction  o( 
46. 
action  to  annul,  803. 
receiver  of,  806. 

actions  against,  when  to  have  s 
preference  on  calendar,  460  e. 
Bee,  Attaehment,  Foreign  Oorpero' 
tioMy  Joint-ttoek  eompanieA,  Mur 
nieipal  Corporation,  Quo  War* 
ranto.  Religious   CorporaHoM, 
Scire  facias, 
Cost%  all  statutes,  rules,  Ac,  as  to 
costs  or  fees  of  attorneys,  solic- 
itors,  or   counsel,    repoded, 
680,581a. 
amount  of,   to  be  regulated  by 
agreement  between  the  par- 
ties, 58a 
certain  allowances  to  prevailing 

party,  called  costs,  580. 
in  suits  pending  on  the  Ist  of  July, 

1848. 584  g,  594  s. 
in  spedai  proceedings,  582  e,  628. 
against    municipal    corporations, 

691  & 
in  certain  actions  where  damagei 
claimed  do  not  exceed  |(Ml0, 
681  J. 
when  they  become  a  debt,  581  b. 
in  actions  a^bist  the  Mayor,  Ac 

of  New  York,  681  & 
in  surrogates'  courts,  581  d 
in  Federal  courts,  581  e, 
as  between  attorney  and  dient, 

581/. 
on  substitution  of  attorney,  581  i. 
staying  proceedings  till  costs  ot 
previous  action   paid,  584  c, 
824  fe 
in  action  by  married  woman,  ^5  d 
of  closing  up  insolvent  and  dis- 
solved insurance  companies, 
685. 
the  liability  of  guardian  ad  Utem 

for,  125  K 
the  powers  of  referees  as  to,  499  €l 
where  the  court  has  not  jurisdic- 
tion of  the  action,  685, 697  d. 
common  pleas,  585. 
malicious  trespass,  585. 
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Grosta — eaniinuecL 

in  proceedings  for  forcible  entry, 

685. 
of  opening  streets,  Ac,  683  a. 
where  verdict  part   for  plaintiff 
and  part  for  defendant,  682  b. 
on  proceedings  on  forfdted  recog- 
nizances, 682  e. 
agreement  with  attorney  as  to, 

681  A. 
doubky  allowed,  685  a,  s, 
irebley  allowed,  686. 
Include  disbursementB,  696  a, 
security  for,  685,  622,  627/ 
Bee,  BicuriiyfcT  costs. 
to  plaintiff  of  course,  691. 
not  to  exceed  amount  of  dama> 

ges,  691. 
in  several  actions  on  one  instru- 

ment,  691. 
in  foreclosure  suits,  696  J. 
to  defendant,  596. 
to  either  party  tn  discretion  of  the 

court,  696, 698  a. 
amount  of,  600. 

allowance  in  addition  to,  607,  609. 
See,  AUoieanee. 

how  inserted  in  judgment,  618. 
disbursements,  how  stated,  613. 
adjustment  of,  613. 
hi  action  in  name  of  the  people,  628. 
against  an  infant  plaintiff,  622. 
on  a  settlement,  680. 
where  favors  granted  on  payment 

of  costs,  606  d. 
where  the  defence  is  infancy,  697  e, 

684/. 
on  a  discontinuance,  630  A,  681. 
against  an  assignee  of  a  cause  of 

action,  630.. 
after   discontinuance  in  Justice's 
court  by  reason  of  answer  of 
title,  69,  593/,  591. 
in  an  action  by  or  a^inst  an  exec- 
utor, an  administrator,  a  trus- 
tee of  an  express  trust,  or  a 
person  'expressly  authorized 
by  statute  to  sue,  622. 
in  proceedings  against  joint  debt- 
ors, heirs,  devisees,  &c.  (§§  375 
—381),  600. 
on  dalm  against  a  deceased  per- 
son, referred  pursuant  to  the 
statute,  622. 
in  action  to  recover  dower,  600. 
on  sale  oi  real  property  of  infknt, 

882. 
on  confession  of  Judgment  without 

action,  729. 
on  submitting  controversy  without 
action,  718. 


Costa—eonUnued, 

in  actions  for  partition,  ({16/. 
set-off  of,  714,  609  ^  654  d 
alter  offer  of  defendant  to  compro- 
mise, or  to  liquidate  damages, 
782,  788  d, 
after  notice  of  no  personal  claim. 

160. 
on  appeal,  589, 600, 
from  surrogate,  581  d. 
to  general  term,  678  6, 686  4 
in  a  special  proceeding,  582  d^ 
62a 

how  adjusted,  660  a. 
against  assignee,  116  e. 
attorney,  when  liable  for,  590  «. 
party  in  interest  liable  for,  629. 
lien  of  attorney  for,  553  »,  '682  /, 

816/ 
on  postponement  of  trial,  619. 
on  motion,  620, 686  2,  776  k. 
of  inspection,  742  g, 
in  ejectment,  629/ 
of  previous  appeal  must  be  paid 

before  second  appeal,  638^. 
inioriocutory.      See,   Interloeutorjf 

costs. 
in  supplementary  proceedings,  677. 
in  Justice's  court,  80  f. 
on  motion  for  new  trial,  480 1. 
on  appeal  from  order  granting  or 
refuamg  a  new  trial,  481  g. 
686  Z. 
against  corporation,  how  collected, 
808. 
CoanMl,  when  liable  to  arrest,  363, 
367  b. 
cannot  be  bail,  378  b. 
to  endorse  papers  on  taking  a  de- 
fault, 878. 
agreements  as  to   compensation, 

681  A. 
right  to  address  Jury,  465  s. 
only  one  on  each  side  to  be  heard 

in  court  of  appeals,  843. 
admission   and    examination    of, 

849. 
number  of,  on  trial  of  issues  of  &ct, 
860. 
on  hearing  at  general  or  special 
term,  878. 
advice  of,   how  sworn   to,   857, 

461  d. 
to  stand  to  examine  witness,  860. 
witness  not  entitled  to,  503  i. 
See,  Attorney. 
Counter-claim,  defendant  may  set  up 
in  answer,  267. 
what  may  be  set  up  as,  287. 
when  allowed,  287  A. 
is  broader  than  set-off,  288  b. 
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when  disallowed  may  be  Ihe  sub- 
ject of  a  new  action,  289  a. 

election  between,  and  croflB4Kstion, 
289A. 

In  an  action  on  contract,  292  c 

in  an  action  of  tort,  293  a. 

in  action  by  assignee,  298  g. 
for  divorce,  2M  6. 
for  dower.  294  «. 
by  executor,  294. 
between  landlord  and  tenant, 
2940. 

ofUen,294iL 

in  foreclosure,  295  a. 

in  action  on  premium  note,  295  e. 

between   prindpal    and    surety, 
295  d 
vendor  and  purchaser,  295  «. 

sufficiency  of  answer  setting  up  a 
counter-claim,  how  determin 
ed,  290& 

insufficient  allegation  of  counter- 
claim, 290  6. 

answer  settmg  up  matter  as  a 
counter-claim  should  state  ex- 
pressly it  is  intended  as  a 
counter-claim,  290  e. 

requisites  of  counter-claim.  287  K 

when  Uie  statute  of  limitations  is  a 
bar  to,  293  e. 

Judgment  on,  293  d. 
or  excess  over,  441. 

amendment  by  adding,  293  e, 

several  may  be  set  up,  287. 

defendant  is  not  obliged  to  set  it 
up,  289  g. 

where  several  set  up  they  are  to 
be  separately  stated,  287. 

may  it  be  met  by  a  countia- 
daim  in  the  reply  ?,  8036. 

reply  or  demurrer  to,  302. 

in  reply,  303  h. 

allowance  of,  on  the  trial,  464  a, 
406  a. 

discontmuance  after,  632  k. 

recovery  on  in  Justices'    courts^ 
74*. 
Countermand  of  notice  of  motion, 

773  A. 
County,  form  of  summons  in  action 

against,  156  d. 
County  courts,  existing  provisions  of 
law  as  to,  repealed,  38. 

pending  suits  not  aifected  by  re- 
peal of  existing  law,  38. 

Jurisdiction  of,  38,  40  b. 
as  to  Jail  liberties,  39, 40  h, 

exclusive  power  to  review  Jus- 
tice's Judgment  on  appeal,  38, 
689. 


fo 


Ooant7  oaasTM—conUnued, 

certain  provisions  conferring  jo- 
risdiction  on,  are  uncon^to- 
tlonal,  40  a. 

when  open,  41. 

terms  of,  41. 

jurors  in,  42. 

supreme  court  rules  apply  to,  833L 

new  trial  in,  of  cases  arising  in 
Justice's  court,  689,  69a 
costs  on,  716. 

of  Kings  and  Erie  counties^  excep- 
tion as  to,  40. 

suits  pending  in  mayors*  and  re- 
corders' courts  maj  be  trans- 
ferred to,  41/. 

suits  in,  may  be  transferred  to  su- 
preme court,  in  case  judge  in- 
terested, &c ,  40, 41 «. 

have  Jurisdiction  of  appeals  in 
sununary  proceedings  to  re- 
cover possession  of  land,  40a, 
689  dL 
appellate  Jurisdiction  of  Judg- 
ment under  mechanics  hen 
law,  40  a,  689  6. 

appeal  from^  to  supreme  court, 
670. 

ef  Steuben^  appeal  to,  41  b. 
Comity  Judge,  has  power  of  a  Judge 
at  chambers,  782. 

power  of,  778,  779  d,  781  a,  788, 
783. 

fees  of,  38  a. 

orders  of,  how  reviewed,  670, 783, 
678,  679  u 

may  enlarge  time  for  takingpro- 
ceedinss  in  the  action,  ^1 

See,  Special  county  judge, 
Coiinty  treasurer,  moneys  to  be  paid 
to,  894. 

accounts  of,  how  to  be  kept,  895u 

to  make  an  annual  report,  §d^ 

reference  to  examine  his  accounts, 
895. 
Court;  meaning  of  the  term,  the  eimrt, 
119  d. 

and  chamber  business,  distinction 
between,  retained,  36. 

bdout,  what  is,  on  appeal,  668^. 
attorneys  and  guardians  in,  to 
be  deemed  such  in  court  of 
appeals,  841. 
verdict  subject  to  opinion  of, 

648,  477,  481  g, 
moneys  brought  into,  894. 
order  for  paymg  moneys  out  of 

895. 
delay  of,  not  to  prejudice,  840  & 

trial  by,  456,  484.  See,  Trial  bg 
the  Court, 
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Couxt—cafUinued, 

iiff  avpeaUy  Jurisdiction  of,  25, 648. 
additional  Jurisdiction  of,  26  a. 
appeals  to,  25,  648. 
appeals  to  fh>m  jtistices*  courts, 

26,  266, 651  d 
second  appeal  to,  27, 688  g, 
papers  on,  657  d, 
either  party  may  bring  on  cause 

for  argument,  847. 
cases  where  no  appeal  lies  to, 

649^. 
an  appeal  lies  to,  649  c,  656  dL 
power  of,  27, 658  a. 
after  remittitur  court  has  no  Ju- 
risdiction, 666  d. 
terms  of^  27. 
additional  terms  of,  27. 
preference  of  causes  on  calendar 

of,  27. 
Jud^entof,how  pronounced,27. 
sheriff  to  provide  rooms  for,  28. 
where  to  bo  held,  28. 
how  adjourned,  28. 
rehearing  in,  27,  28. 
Judgment  of  affirmance  in,  28. 
proceedings  after  decision   of, 

659  d. 
rules  of,  889. 
<if  oyer  arid  terminer ^  statutes  as  to, 

repealed,  29. 
of  Justices  of  the  peace,  50. 
8ee,  Pdyment  into  eourU 
Courts,  enumeration  of,  21. 

Jurisdiction  of,  generally,  22. 
Covenant  parties  to  action  on,  119  a, 
summoiis  in  action  for  breach  of, 

157  f». 
answer  in  action  on,  287  5. 
complaint  for  breach  of«  ^14  e. 
Creditor's  bill  is  an  action,  18  a, 
where  a  proper  remedy  before  the 
code,  relief  may  now  be  had 
by  action,  215  i. 
defenuants  in,  128. 
what    complaint,   in   nature   of, 

should  state,  215  i^ 
receiver  in,  489^'. 
supplementary  proceedings  sub- 
stituted H>r,  557  a. 
Criminal  action^  defined,  19. 

ecues,  have  preference  on  calendar, 
876,844. 
review  of,  687  a. 
etmveracUiony  aeiumefor^  cannot  be 
brought  in  Justice's  court,  54. 
to  be  brought  within  six  years,97. 
costs  in,  591. 

is  an  injury  to  the  person,  864 & 
Bee,  Debtor  confined  for  crime. 
Current  account,  time  of  limitation  in 
actions  to  recover  balance  of,  98. 


Curtesy,  tenant  by,  interest  of,  how 

<»lculated,  816  e. 
Cnstoma.    iSee,  CoUeeior  cf  Ouatome^ 

D. 

Damages,  double  and  treble,  475  a. 
severance  of,  475  6. 
contingent  or  conditional,  475/. 
rate  ofT  where  recoverable,  514. 
m  libel,  381  g, 

pleading  in  action  to  recover  pro- 
perty distrained  for,  881. 
admission  as  to,  889  c 
dtfendants,  Jury  may  assess,  476. 
defendant  may  offer  to  liquidate, 

784. 
by  reason  of  ii^ unction,  406,408^. 
not  to  exceed  amount  claimed,  478/ 
oMesmnent  of^  442, 446. 
See,  Special  damage^  UnUquidcUed 
damagee. 
Date  qf  iaew,  888  ^,850/870,  504 d, 
460  6. 
of  complaint,  198  d. 
Death  of  party  to  action,  effect  of,  188, 
186, 144  c,  802, 816  ej,  g,  824  ffk 
825^860«. 
effect  on  time  of  limitation,  102. 
after  report  of  referee,  500  A. 
pending  a  reference,  500  j. 
pending     supiiicmentary    pro- 
ceedings, 567  e, 
pending  an  appeal,  644  A,  •',  187  e^ 

689/;  678  c. 
pending  a  motion,  778  i, 
after  verdict,  184. 
after  arrest  on  execution  against 

the  person,  529  g, 
after  return  tiled  in  court  of  ap- 
peals, 639/ 
of  referee,  496  e. 
of  attorney,  850. 

of  Judgment  debtor,  execution  after. 
522  e. 
proceedings  after,  720. 
creditor,  execution  after,  522/. 
of  persons  on  whose  life  any  par- 
ticular  estate  depends,   pro- 
ceedings to  ascertain,  not  af- 
fected by  code,  835. 
by  wrongful  act,  parties  to  action 
for,  118  dL 
summons  in  actions  for,  157  /. 
complaint  in  action  for,  222  K 
assignment  of  claim  for,  112  6. 
of  justice,  whose  Judgment  is  ap- 
pealed, effect  of,  697,  699. 
or  removal  of  sheriff,  585  e. 

of  Judge,  782. 
See,  JSarefaciaa, 
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De  beiM  6Me.    See,  GandCHondl  Ba^ 

amiruUion. 
Debtor   to    Judgment    debtor,  mof 
pay  amoont  of  his  indebted- 
ness to  sherifi  in  certain  cases, 
564. 
examination  of  in  supplementary 

proceeding  665. 
conmied  for  cnme,  code  does  not 


entering  order  for,  not 

opening  Judgment  by,  168, 173  «, 

app^  from  Ittdgment  by,  675  K 
reyiew  of  order  on  motion  to  open, 

681 /,g. 
See,  Inquest. 


apply  to  attachments  against,  Defeot  of  parties^  demurrer  for,  260  e 


petition  for  discharge  of,  from  im- 
prisonment, cannot  be  heard 
by  judge  at  chambers,  87. 

See,  Absent  debtors^  Coneealed  debt- 
or«,  Impr%»oned  dabton^  Inid- 
wnt  debtors^  Joint  debtan, 
Deoeaaed  person,  costs  on  reference 
of  claim  against,  622,  624. 

Judgment  debtor,  proceedings 
^;ain8t  heirs  and  devisees  of. 

Judgment    debtor,    execution 
gainst  property  of,  522,  e. 
judgment  creaitor,  execution  in 

favor  of,  522  s. 
representative  of,  who  is,  756  e. 
Deoeit^  assignment  of  right  of  action 
for,  111,  *. 
See,  Fraud. 
Deoree,  time  for  commendng  action 
on,  96. 
of  surrogate,  appeals  from,  regu- 
lated, 871. 
Bee,  Judgment. 
Deed,  assignment  of  right  of  action  to 
set  aside,  112  e. 
See,  Fraudulent  deed. 
Defiralt  of  amwer,  when   ludgment 
may  be  taicen  for,  441,  Sl8. 
when  plaintiff  may  be  required 
to  give  security  before  taking 
Judgment  for,  442. 
is  waived  by  amending  the  com- 
plaint, 840  c. 
in  court  of  appeals,  for  not  serving 
copies  of  case,  or  neglecting 
to  appear,  848. 
notice  of  Judgment  by,  to  be 
given,  844. 
order  or  judgment  by,  for  not  ap- 
pearing   to   oppose   motion, 
778  m. 
counsel  taking,  to  endorse  pa- 
per containmg  proof  of  ser- 
vice, 878. 
in  proceedings  to  obtain  manda- 
mus or  prohibition,  877. 
notice  of  retainer  after,  854  d. 
Judgment  by,  not  allowed  in  ac- 
tion for  divorce,  868.  1 


See,  Errors  and  defects,  Miatake. 
Defence,  meaning  of,  277  e. 

occurring  after  commencement  of 
action,  281  g. 

mitigating  circumstances  are  not, 
278  6. 

after  judgment,  443. 

in  bar  and  in  abatement,  297. 

sham   and    irrelevant,    may   be 
struck  out,  298. 

See  Afuwer,  EquUable  dgences,  Ir- 
relesant  drfenees,  Artiai  de- 
fences. Sham  drfenees.  Several 
dtfences. 
Defendant,  party  adverse  to  plaintifi, 
is,  85. 

who  to  be,  127. 

who  is  not  a,  106  a. 

death  of,  186, 444  e,  188, 808, 816  g, 
825  6. 

pleadings  on  part  of,  255. 

character  in  which  sued,  to  be  al- 
leged in  complaint,  191  a. 

appearance  by,  177. 

See,  Appearance. 
entitles  to  notice  of  all  ordinazy 
proceedings  in  the  action. 
442,4446. 
does  not  entitle  him  to  notice  of 
application  for  provisional 
remedy,  790  e. 

notice  of  application   for  jud(g- 
ment  to,  442. 

may  treat  copy  complaint  served 
as  a  true  copy,  267  c,  776  g. 

rights  of,  where  served  by  publi- 
cation, 168, 178  e,  442. 

when  he  may  demur,  257. 

cannot  move  for  injunction,  399  d, 

order  on,  to  satiny  amount  ad- 
mitted due,  431, 489  A:. 

affirmative  relief  to,  506, 500  d. 

Judgment  agamst  one  of  several, 
506,607  a. 

damages  of.  Jury  to  assess,  476. 

when  papers  need  not  be  served 
on,  790. 

charging  in  execution,  580  i 

costs  to,  of  course,  596. 

where  several  defendants,  597. 

offer  of,  to  compromise,  "^l. 
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Defendant— 09»<«niiAi. 

In  person,   to   endorse  residence, 

&Cy  on  papers,  858. 
when  to  famish  copy  pleadings  to 

court,  471. 
See,  Absent  Defendant,   Ch-defend- 
ant,   Parties,   Sefierai  Defend- 
ants,  Arreet,  Offer,  Confemon 
of  judgment. 
Deflolency  on  mortgage,  countv  court 
has  Jurisdiction  for  collection 
of,  89. 
Definlta    See,  Indefinite, 
Definitions  and  divieioTU,  17. 
DellTery  of  pereonal  properi^f.    See. 
Claim  and  deUmery  cf  pereoTui 
property. 
Demand  that  trial  be  had  in  proper 
county,  145, 146  & 
of  copy  complaint,  when  and  how 

made,  158, 150  c 
of  relief,  258.    ^%IUM^. 
of  admission  of  documents,  &c.  786. 
of  particulars,  815. 
againet  skips  and  wssels,  not  affected 

by  the  code,  885. 
when  to  be  alleged,  246  g. 
Demised  Premiaes,   proceedings  for 
recovery  of,  not  affected  by 
the  code,  835. 
Demurrer,   or  answer,  only  pleading 
on  part  of  defendant,  255. 
within  what  time  to  be  served,  255. 
differs  firom  an  answer,  256  e. 
regularly  served,  cannot  be  treat- 
ed as  a  nullity,  256/. 
decision  on,  how  appealed  from, 

777  i,  778  a. 
to  complaint,  In  what  cases,  257. 
when  proper,  257  a. 
several  causes  of,  258  i, 
appropriate  cause  of,  to  be  stated, 

259  a,  262. 
bad  in  part  bad  altogether,  259  e, 
may  be  to  all  complaint  or  to 
any  one  alleged  cause  of  ac- 
tion, 26a 
may  assign  several  grounds  of, 

258 1. 
can  only  be  for  cause  mentioned 

in  the  code,  258  b. 
that  court  has  no  jurisdiction  of 

the  person,  260  a. 
that  plaintiff  has  not  legal  capac- 
ity to  sue,  260  b. 
that  another  suit  pending  for 

same  cause,  260  d, 
for  defect  of  parties,  260  e,  261  a, 

b,e, 
for  improper  Joinder  c^feauae  of 
action,  261  d. 


Demturer — continued. 

for  not  stating  facts  sufficient  to 
constitute  a  cause  of  action, 
261  ir. 
must  speciQr  the  grounds  of  ob- 
jection, 262. 
objections  not  appearing  on  face 
of  complaint  to  be  Uklsen  by 
answer,  264. 
grounds    for,     when    deemed 

waived,  265. 
and  answer,  256  e,  298. 
for  improper  Joinder  of  causes  of 
action,  proceedings  after,  263. 
amendment  after,  2u8. 
to  anstcer,  in  what  cases,  802, 808  6. 
will  be  allowed  after  denial  of 
motion  to  strike  out  answer 
aa  sham  and  irrelevant,  801  g. 
to  insufficient  answer,  omitting, 

consequences  of,  804  d. 
to  supplemental  pleading,  858  b. 
to  counter-claim,  802 
to  reply,  804,  805  b. 
judgment  on,  805  d. 
section  160  not  applicable  to,  8206. 
friwUms,  judgment  on,  450.    See, 

Friwhus  Demurrer. 
judgment  for  want  of  an  answer, 

after  overruling,  448  c. 
costs  on  amendment  after,  602  6, 

606d 
to  one  of  several  defences.  Judg- 
ment on,  515  d. 
decision  on,  is  it  a  Judgment  or 

order,  684  b,  685/,  777  i. 
appeals  to  general  term  from  or- 
der overruling,  <Sbc.,  679, 6846, 
685/ 
amendments  after,  844,  845. 
injustices'  courts,  70,  78  o. 
See,  FrivoUms  demurrer. 
Denial,  how  made,  266,  267  g. 
of  knowledge,  268  d,  269  A. 
on  information,  270  a. 
in  disjunctive,  270  c 
alternative,  270  e. 
of  part  of  cause  of  action,  271  a. 
See,  General  denial. 
Departure,  what  is,  805  c. 
Deposit,  in  Ueu  of  bail,  defendant  may 
be  discharged  from  arrest  on, 
377. 
sheriff  to  give  defendant  certificate 

of,  388. 
to  be  paid  into  court,  883. 
substituting  bail  for,  883. 
disposition  of,  384. 
of  moneys,  &c.,  in  court,  894. 
order  for  paymenU  of,  out  of  court, 
895. 
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with  trust  company  of  New  York, 
account  of,  how  kept,   Ac, 
896. 
in  Ueu  qf  tocurU^y  •n  appeal,  680, 
602,664. 
Dopoflltlon  to  be  used  (m  motion,  44 
iwU,  746  c,  757  g,  779. 
Bee,  OommMon^  CondUiondl  ettam-- 
ination. 
Descent  cast,  effect  of,  95. 
Destroyed  notep  complaint  in  action 

upon,  211  A. 
Determination,  eompleU^  ordering  par 
ties  to  be  brought  in  to  effect, 
139. 

of  ultimate  right  of  the  parties, 
power  of  the  court  to  make, 
506. 

of  conflicting  claims  to  real  prop- 
erty, 817. 
to  personal  proper^,  890. 
by  interpleading,  189, 140  d 
Bee,   Final  determination^   Judg- 
ment. 

D«v1m^  contesting  validity  of,  in  act- 
ion for  partition,  814  b. 
Devisees,  proceedings  by  and  against, 
not  affected  hy  the  code,  885. 
of  deceased  judgment  debtor,  pro- 
ceedings against,  519. 
costs  in  proceedings  against,  600. 
See,  Joint  dthtort^  dke. 
Director  of  moneyed  corporaUone^  pro- 
Yisions  as  to  limitations  of 
actions,  not  to  apply  to  ac- 
tions against,  108. 
arrest  of,  868. 
DlsabiUties,  what  are,  95, 101, 102. 
effect  of,  95, 101, 183. 
defendant  out  of  State,  90  h.  95, 

101. 
of  aliens,  94  &. 
by  death  of  party  entitled  to  sue, 

102. 
several,  effect  of,  108. 
not  applicable  to  certiUn  actions, 

of  judge,  &C.,  782/. 
See,  InainUty, 
Disbursement.    See,  Cost^ 
Discharge,  under  bankrupt  or  insol 
vent  act,  defence  of,  280  A. 
from  arreH  on  exeeuUon^  effect  of, 
529  A. 

Discontinuance  cf  Cbctum^  of  course, 
on  payment  of  costs,  680  K 
before  notice  of  retainer,  681  d 
without  costs,  681  e, 
not  a  bar  to  a  new  action,  682  A. 
is  a  step  in  the  cause,  682  «'. 


Disoontfaroanco    wniinued. 

effect  of,  682  j. 

after    counter-claim,   InterxKwed, 
682*. 

in  action  to  dissolve  partaerriiip, 
688  <s. 

in  foreclosure,  633  d 

after  answer  of  action   pending, 
634(7,0. 

after  defence  of  infancy,  684  /, 
597  & 

action  on  promise  to  enter,  55. 

in  justices^  court,  62, 6a 

after  order  for  new  trial,  038/. 

of  action   for   installment  <»  a 
bond,  683  g. 

after  defence  of  foigery,  634  a. 

of  proceedings  against  JTisnranfle 
companies,  634  b. 

after  supplemental  complaint,  634j. 

without  notice  to  attorney,  634  k. 

ofappeal,  634  2,  638A. 

of  actions  by  overseers,  634  g, 

of  action  to  recover  personal  pro- 
perty, 890  g. 

as  to  one  defendant  at  the  trial, 
684  f. 

by  executor,  &c,  628  e, 

is  a  final  determination,  441  o- 

in  Juetie^s  courts  by  reason  of  tifila 
coming  in  question,  68. 

election  as  to,  634  m, 

setting  aside,  685  a. 
Discovery,  action  for,  abolished,  744 

qf  property^  order  for,  555. 

of  death  of  tenants  for  life,  835. 

qf  books,  papers,  cfte.,  provisions  of 
revised  statutes  as  to,  736  b. 

code  not  a  substitute  for  providoiis 
of  revised  statutes,  785. 

superior  court,  court  of  common 
pleas,  and  mayors'  and  re- 
corders' courts  may  order, 
46,6,  d 

views  of  the  superior  court  on  ap- 
plication for,  stated,  737  b. 

at  what  stage  of  the  action  the 
order  may  be  made,  788  g, 

who  may  make  an  order  for,  788  k 

when  the  order  will  be  granted, 
788  f. 

to  prepare  pleading,  855,  740  ft 
741  A. 

order  for,  what  to  state,  855. 

to  operate  as  a  stay,  856. 

further,  when  ordered,  741  & 

motion  for,  how  mad^  741  /,  8S& 

costs  on  motion  for,  74Sif 
of  inspection,  742  g, 

inspection,  748  a, 

appeal  from  order  for,  748  & 
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order  for,  how  enforced,  8M. 
proceedings  for,  is  not  an  action, 

ISb. 
nnder  subpoena  duces,  747  a, 
Piwhonoring  note,  complaint  against 

banker  for,  212  a. 
Diamiaaal  cf  appeal,  for  toani  cf  prose- 
cution, in  tlie  court  of  appeals, 
840. 
on  appeals  firom  justices^  court, 

695  j,  700. 
to  general  term,  675  k. 
qf  complaint,  for  not  serving  copy, 
606,  510  d, 
a  substitute  for  Judgment,  as  in 

case  of  non-suit,  468  «. 
referee  may  order,  407/ 
for  not  fllmg  security  for  costs, 

500  0. 
for  not  proceeding  in  action, 

188  h,  510  d,  511  0, 859. 
is  ajnd^ent,  512. 
at  circuit  without  putting  cause 

on  calendar,  irregular,  459  g, 
effect  of  on  iiijunction,  400  e. 
QeejUoneuit. 
Disposing  of  property,  confessingjudg- 

ment  is  not,  723. 
Disaolved  oompanies,  receiver  of,  488. 
actions  against  shareholders,  &c., 
in,  118  A 
Distrained  property,  answer  in  action 
to  recover,  881. 
catUe,  dhe.,  doing  damage,  proceed- 
ings as  to,  not  affected  by  the 
code,  886. 
Distriot,  the  word  defined,  882. 

courts,  in  the  city  of  New  York, 
appeals  from,  47,  022. 
transfer  of  actions  tram,  923. 
may  issue  commission,  758  e. 
supreme  court  rules  apply  to, 
884  b. 
DiviBlon,ofact,19. 
of  actions,  19. 
of  remedies,  17. 

of  causes  of  action,  on  allowance 
of  demurrer  for  misjoinder, 
845. 
of  cause  of  action.    See,  Splitting 
cause  €f  action, 
Diviaiona  and  definitions,  17. 
Divorce,  when    superior  court   has 
Jurisdiction  of  actions  for,  46^ 
summons  in  action  for,  may  be 

served  by  publication,  Iw. 
lection  72  does  not  apply  to  ac- 
tions for,  87  h, 
complabit  for,  897. 
answer  in  action  for,  282  a. 


D/tmno^-^conUnued. 

counter-claim  in  action  for,  294  b. 

Joinder  of  causes  for,  888 1 

alimony,  898 1 

counsel  fee  for  wife,  898  Z. 

proof  of  marriage  and  residence  in, 

899  c>. 
cruel   and    inhuman   treatment, 

what  amounts  to,  900  b. 
Judgment  by  default  or  consent 

cannot  be  taken  in,  868. 
place  of  trial  of,  145  d, 
when  issues  need  not  be  fhuned, 

456d 
trial  of  issues  in  actions  for,  862. 
proceedings  in,  not  to  be  pub- 
lished, 901. 
reference  to  take  proof  of  material 
facts  stated  in  the  complaint, 
897. 
order  for  reference,  495, 900. 
objections  to  legitimacy  of  chil- 
dren to  be  stated  in  complaint, 
901. 
manner  of  settling  the  issues  in, 

862. 
examination  of  parties  in,  as  wit- 
nesses, 745  /,  900. 
Judgment  in,  867,  900  e,  901. 
yacating  Judgment  of,  900  d. 
defence  in  action  for,  900. 
questioning  legitimacy  of  children, 

901. 
See,  Alimony. 
"Dodkjbt  of  justiee's  judgment,  69,  84. 
Docket  of  Judgment,  entry  op,  of  the 
words,   **  secured  on  appeaU* 
518. 
on  petition,  in  what  cases,  878. 
Docketing  judgment,  on  filing  Judg- 
ment-roll, 518. 
of  Justice's  court,  69. 
Dooumanti,  appeal  from  Judgment  for 
delivery  of ,  664. 
Bee,  Admission,  Discovery,  Prodstc- 
turn. 
Dog,  action  for  injury  by,  224  K 
Domeatio,  exemption   on  Judgment 

for  work  by,  550  ». 
Domicile.    See,  Residence.. 
Dormant  execution,  518  d,  585  b. 
Dormant  partner,  to  Join  as  plauitiff, 

126  A. 
Doable  costs,  585. 

damages,  475  a.    See,  Damans, 
time,  790. 
Dower,  tenant  in,  interest  of,  how  cal- 
culated, 896. 
complaint  for  admeasurement  of, 

827  a 
defence  in  action  for,  294  c,  827  & 
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ooBts  in  action  for,  600. 

admeMorenient  of,  89. 

inchoate  right  of,  816  b,  864/. 

when  not  barred,  888  k. 

in  mirplua  mon^,  890  ff. 

ejectment  for,  827  bjC,2Hc, 

limiution  of  action  for,  90  a, 

not  assignable,  112  ij. 
DninkarcL    See,  HMiual  Drunkard, 
1>n&9  answer  admitting  part  of  didm 

to  be,  482, 489  ft: 
Duly,  meaning  and  effect  of,  198  <i»  826. 
Dnidioity,  not  a  ground  for  demurrer, 
258  A. 

section  150.  a  prohibition  oi;  296  5. 
Daty,  allegation  of,  197  ft. 


E. 


meotmant,  statutes  relating  to,  819  ft. 
when  it  lies,  819  e. 
place  of  trial  of,  143. 
attorney  for  plaintiff  to  prodaoe 

his  authority,  106  <s  820  d. 
time  of  limitation  in,  91. 
by  husband  and  wife,  820  «. 
for  lands  conreyed  during  infSuicy, 

820/. 
betweeu  tenants  in  common,  820  g. 
who  may  be  named  as  plaintiff, 

106,  820  e. 
arrest  in  action  of,  871  f,  528/ 
who  to  be  defendants,  820  i. 
daim  of  title,what  amounts  to,821  ft 
complaint  in,  821  e. 
how  to  allege  title,  821  cL 
describe  premises,  822  a. 
allege  unlawful  withholding, 
822  ft. 
form  of,  held  sufficient,  822  & 
Joinder  of  causes  of  action,  822  s. 
may  unite  claim  of  possession 
and  mesne  profits  in  one  ac- 
tion, 822  g. 
not  to  contain  several  statements 
of  one  cause  of  action,  823  a. 
may  unite  claim  for  possession, 
and  to  set  aside   fraudulent 
deed,  828  ft. 
cannot  unite  trespass  and  eject- 
ment and  trespass  qtuire  elaU' 
8am  f  regit,  823  g. 
for  non-payment  of  rent,  828  6. 
equitable  defence  to,  823  K 
defence  by  landlord,  824  k 
answer  of  title  in  defendant,  824  ft. 
answer  in  action  of,  by  the  peo- 
ple, 824  c 


meotment-^amlifniMdL 

adrerae  possession,  824  d 
proof  of  title,  824/ 
receiver,  824  g. 


restraining  by  mjunction,  8E94  A^ 
waste  penaing,  824  i. 
plaintiff  taking  possesrion  pend- 
ing, 824  j. 
change  of  oecupaacy  pending  the 

action,  825. 
proceedings  where  plidntlff^s  titlo 
terminates  pendini^   the    ac- 
tion, 825  d. 
death  of  plaintiff,  824  flU 

defendant,  825  ft. 
new  trial  in,  825  #. 
mesne  profits  on  restitution,  885^ 
verdict,  recovery,  826  ft. 
amendment  on  trial  of,  851/1 
Judgment,  effect  of,  825  k, 
writ  of  assistance,  826  g, 
execution,  826  A. 
by  purchaser  at  sherilTs  sale  on 

execution,  826  j. 
on  surrogate's  decree,  827  a, 
landlord  defending  for  hia  tenant 

liable  for  costs,  629/ 
offer  in,  784  a. 
affidavit  of  merits  is  necessary  to 

prevent  an  inquest,  860/ 
not  to  be  brought  by  or  ag^nat 
receiver  unless  by  order  of 
the  court,  435  J. 
for  dower y  against  whom  it  Uea^ 
827  ft. 
parties  to,  827  ft. 
limitation,  827  d. 
counter-claim,  827  6, 294  «. 
defence,  827  c,  294  c, 
X&eotlon,  day  of,  elector  cannot  be 
served  with  process  on,  167  a. 
Judgment  may  \»  rendered  on, 

of  remedy,  a  party  suing  in  two 
courts  for  the  Rame  cause  of 
action  will  be  made  to  elect 
in  which  he  will  proceed, 
279  tf. 

of  remedy  as  to  form  of  actioni 
179  ft. 

of  count  or  statement  in  com* 
plaint,  252  ft. 

between  counter-claim  and  cross- 
action,  289  g. 
Bndotaement  of  papers,  858. 

of  papers  on  takmg  a  default,  878L 
Bnlarglng  time  to  take  proceedings,  time 
to  take  any  proceedings  ex- 
cept an  appeal  may  be  en* 
larged,  783. 

to  serve  complaint,  159  d. 
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Bnlarging  ttme-^eanHmiecL 
to  answer,  355  a,  858. 
can  the  time  to  appeal  be  enlarged? 

645  i 
by  order  for  discovery,  &c.,  866. 
a  Jndge  at  chambers  cannot  en- 
large the  time  to  make  a  case 
after  the  time  for  making  it 
,     has  expired,  788  d. 
dden  for,  how  granted.  868^ 
to  make  a  case,  788  d,  781. 
how  computed,  787. 
Bee,  Time. 
Bntttling  affldayit,  785. 
order,  775  d, 
motion  papers,  880  b, 
Bntty,  or  right  of  entry ^  action  after, 
92. 
€f  appearance^  when  aDowed,  858. 
of  order,  687,  684  a,  775  ^  851, 

851  ft,  Oil. 
€f  judgment^  manner  of,  606. 
the  decision  of  the  court  in  writ^ 

ing  is  not,  516  e, 
not  nntil  all  issues  disposed  of, 

515  Cy  d, 
after  offer,  516  b,  784  b, 
fees  for,  618. 
on  petition,  878. 
in  mortgage  cases,  884. 
in  judgment  book,  516. 
See,  ^Socketing  judgment 
of  eaii^ction^  how  ^ected,  561  g. 
Bee,  Ifvrcible  entry. 
Bntunerated  motiona»  what  are,  870. 
when  to  be  noticed,  870. 
papers  to  be  furnished  on,  870, 

871. 
when   mption  may  be  made  to 
strike  firom  the  calendar,  871. 
Sqiiitable  baiL    8ee,  Ne  exeat, 
defeMee,  283  h,  823  h. 
relief,  253  a,  333  e,  884  a,  k,  823  b. 
remedie$y  distinction  between,  and 
legal  abolished,  17. 
Sqiiity  eoMe,  meaning  of  this  phrase, 
40  a. 
reference  of,  494  d. 
new  trial  in,  480  i 
Brie  county,  first  subdiylsion  of  sec- 
tion 80  not  to  apply  to,  40. 
motions    in    actions   triable   in, 
780  b. 
Orleans  county  may  be  made 
in,78O0L 
Bnror  «n1t  of,  637  a.    See,  Appeal 

tfi  faety  appeal  for,  701,  711  a, 
705  d. 

and  defects  when  to  be  dis- 
regarded, 357. 
Bee,  Amendment, 


Btoape^  time  of  limitation  in  ictloii 
for,  98. 

re-arrest  after,  681  d, 

action  for,  55, 581  d,  886  a. 

answer  in  action  for,  2^  g, 
BvlotioD,  defence  of,  283  g. 
Bvldenoe  of  foreign  laws,  796  a. 

of  foreign  public  records,  796  «. 

provisions  as  to,  applied  to  Jus- 
tices' courts,  72. 

on  the  trial  of  an  issue  of  &ct  by 
the  court,  how  reviewed,  486. 

pleadings  as,  338/ 

pleadings  not  to  be,  in  criminal 
proceeding,  807. 

examination  in  supplementaiy 
proceedings  not  to  be,  in  crim- 
inal proceedings,  657. 

Bee,  Admimojie^  EsBandnaUon  of 

parties,  liumunatian  of  tDtU 

neseee. 

Tlrmnlnfltten  of  parUee,  only  in  the 

cases  prescribed  by  me  code, 

in  matters  of  account  as  agent, 

746  a. 
under  provisions  of  revised  stat- 
utes as  to  perpetuating  testi- 
mony cannot  1)e  had,  7lM)  e. 
may  l>e  on  the  trial,  condition- 
ally or  on  commission,  747. 
before  trial,  747. 
defendant  against  his  co-defend- 
ant, 752. 
and  production  of  books,  &c., 

under  subpoena  duces,  747  a. 
in  actions  for  divorce,  745 1 
after  order  for  new  trial,  747  e, 
attendance  for  purposes  of,  how 

compelled,  749. 
jranishment  for  refbsing  to  submit 

to,  750. 
testimony   on,  may  be  rebutted, 

751. 
credit  to  be  given  to  the  testimony 

of,  744  e. 
on  their  own  behalf  when,  756. 
for  whose  benefit  action  Is  prose- 
cuted or  defended,  751. 
where  assignor  of  thing  in  action 

is  examined,  750. 
of  co-plaintiff  or  co-defendant,  752. 
of  joint   contractors,   or  parties 

united  in  interest,  752. 
(f  tDitneeaeSy  witness  not  excluded 
by  reason  of  interest,  755. 
party  for  whose  immediate  ben- 
efit action  is  prosecuted  or 
defended,  751. 
assignor  of  cause  of  action,  769, 
758  d. 
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at  circuit,  mode  of,  860. 

court  ma^  control,  466  d, 

on  a  motion,  44  note. 
CPfttodMM  and  parUei,  by  commis- 
sion, 756  k    See.  dmrnimafK 

conditionally,  766  A.    See,  Cbn- 
diUoTuU  examinatitm  iif  .toU- 

on  interrogatories  by  consent, 

770  A. 

orally,  on  motion^  44,  746  e, 

767  g,  779. 

ci  applicants  for   admission  to 

practice  as  attorneys,  &c,  849. 

insnjpplementary  proceedings,568. 

Bsoeptiona,  to  a  matter  of  law  arising 
on  the  trial  of  an  issue  of  fkct 
by  tlie  court,  may  for  the  pur- 
pose of  an  appeal  be  taken 
within  ten  davs  after  written 
notice  of  the  judgment,  486. 

to  be  reduced  to  writing,  or  enter- 
ed in  the  minutes  of]  udge,  484. 

how  stated  in  a  case,  865. 

form  of,  and  what  to  contain, 
471  b,  866. 

settlement  of,  865. 

filing,  867. 

when  deemed  waived,  867. 

to  be  filed  nunc  pro  tune^  487  d. 

ordering  to  be  heard  at  general 
term,  471/ 

making  case  does  not  extend  time 
for,  487  d. 

to  sureties  on  appeal,  667. 

on  claim  ana  deUvery,  894. 

not  necessary  in  justices  court, 
702  a. 

order  extendbig  time  to  make  is 
not  a  stay  of  proceedings, 
781a 

to  bail,  881. 
fizobange  of  causes  on  calendar,  844, 

845. 

fizeontion,  nfeowrm^  within  flye  years, 
521. 

ly  order,  after  flye  years,  523. 

cannot  issue  after  the  death  of  the 
Judgment  creditor,  528  a. 

should  not  issue  until  record  filed, 
5216. 

sheriff  to  indorse,  534/. 

kinds  of;  526. 

form  of,  531, 533  a. 

to  be  deemed  process,  526. 

need  not  be  sealed  nor  subscribed, 
except  as  prescribed,  526. 

to  what  counties  it  may  issue, 
526. 
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may  issue  to  seyeral  countieB  at 
the  same  time,  526. 

on  Judgments  entered  before  July, 
1848, 521  a. 

may  issue  immediately  after  judg- 
ment perfected,  521  & 

when  it  may  issue  after  fiye  yesn, 
523. 

against  joint  debtors,  533  &  ' 
the  property  of  a  deceased  jodf- 
ment  debtor,  522  o. 

in  &vor  of  deceased  judgmcDft 
creditor,  522  L 

against  executors,  522  5, 532/ 

Xlnst  New  York  city,  522  a. 
I  discharge  under  insolTeot 
debtor's  act,  523  c 
on  satisfied  Judgment,  523  d 
against  husband  and  wife,  523  g, 
charging  defendant  in,  530  tL 
debtor  of  execution  debtor  may 

pay,  564. 
leave  to  issue,  how  obtfdned,  629L 
agaimt  the  perwn^  527,  528  a. 
on  justice's  Judgment,  529  &. 
how  discharged,  from,  529  k 
effect  of  discharge,  &om,  5SQL 
form  of,  531. 
return  <^,  in  what  time^  533. 
how  compelled,  852. 
may  be  by  mail,  533  e. 
should  be  to   the   clerk  with 
whom  Judgment-roll  is  filed, 
533. 
may  be  to  clerk  or  attonief, 
5336. 
exiiting  provisione  of  law,  applied 

to,  534. 
when  may  be  leyied,*5d4  h, 
sheriff  bound  to  lev^,  534  g, 
what  attorney  may  Issue,  584  u 
priority  of,  534  k. 
dormant,  535  b,  518  d. 
indemnity  to  sheriff  on,  534  g^ 

5390. 

death  or  removal  of  sheriff,  535  & 

sheriff's  fees  and  poundage,  535/ 

may  be  attached  for  not  paying 

over  money,  536  <k 

lien   of,  on   personal    property, 

536  e. 
what  personal  property  may  be 

levied  on,  536/ 
levy  on  personal  property,  how 

made,  538  e. 
sale   of    personal    property  on, 

539  b. 
levy  on  and  sale  of  real  estate^ 
540/ 
leaseholds,  542^. 
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redemption  of  real  estate  from 
Bttlti  547. 

what  property  i8  exempt  by  stat- 
ute from,  548  ft. 

for  costs  on  a  motion,  621 1. 

effect  of  appeal  upon,  666  ft,  696. 

on  judgment  by  confession,  729. 

on  jui^^mmi  of  justices  court,  71, 

816. 
pKXjeedings     supplementary    to, 
555.  ^ee.  Supplementary  pro- 

Medings. 

ors  and  administrators,  action 
by,  on  note,  for  debt  of  testa- 
tor, 127  g. 

provisions  of  revised  statutes  as 
to,  not  repealed,  885. 

in  actions  by  or  against,  those 
who  have  not  administered 
need  not  be  joined,  127/. 

parties  to  actions  against,  116, 
127, 183  ft. 

death,  of  pending  action,  186  ft. 

complaint  by  ana  against,  188  a, 
217  c. 

set-off  by,  294  (2. 

costs  in  actions  by  or  against, 
622, 626  h, 

cannot  be  sued  in  justices 
courts,  54. 

may  sue  in  justices*  courts,  55. 

may  sue  without  joining  party 
in  interest,  116. 

may  sue  in  his  own  name,  288  c, 

answer  by  one  for  all,  267/. 

judgment  against,  516  ft. 

may  appeal  without  ^ving  se- 
curity, 665,  666  d. 

execution  against,  522  ft. 
bondy  action  on,  55,  208  ft. 
reference  of  claims  against,  622, 
624,  625,/ 
Bzempt  property,  548. 
Exemption  la'w  retained  by  the  code, 


Bz-parte  order,  how  vacated  or  modi- 
fied, 638. 
no  appeal  from  order  granting  or 

refbsing,  680  e. 
for  examinatioa  of  judgment  debt- 
or, how  vacat^  or  modified, 
6612. 
need  not  be  entered,  687  e, 
when  may  be  made,  778. 
proceedings  stayed  by,  778, 780  e. 

See,  urder. 
extending  time  to  an8wer,255  a,858. 
appeal,  788. 
See,  Efdarging  Ume. 
XSxpeotancy,  not  assignable,  111  g^ 

112  f,i. 
Extending  time.  ^,eQ,  Enlarging  UtM, 
IbstnardiDary  terms,  governor  may 

appohit,  84, 829. 
Extra  allowanoe.    See  ,  AUotoance. 


F. 


Factor,  when  liable  to  arrest,  868. 

See,  Foreign  factor. 
Fact,  what  is,  198  e. 

Qee,  Questions  of  fad.  Issue  of faet 
Error  in  fad. 
Failure  of  proqfy  what  is,  848. 
False  imprisonment^  action  for,  can- 
not be  brought  in  justices' 
courts,  64. 

must  be  within  two  years,  98. 
complaint  for,  217  d. 
costs  in  action  for,  681^,  591. 
representaiMn,  to   induce   credit, 

complaint  for,  218  a, 
return,  action  for,  56. 
answer,  298  c.    See,  Sfiam  ansuMf* 
warranty y  complaint  for,  218  ft. 
action  foi  is  on  contract,  864  d 
Family,  what  is,  551  /. 


837. 

Fiiriitting  practice,  when  it  may  be 
adopted,  832. 
rules  abrogated,  833.  * 

suits,  appeals  in,  686  a,  828. 
no  writ  of  error  allowed  in,  828. 
execution  in,  on  judgment  dock- 
eted before  July,  1848,  621, 

application  of  code  to,  829. 
issues  of  fact  in  county  court  in, 

830. 

section  401  does  not  apply  to, 

779  a. 
costs  in,  581  a,  584  g, 
provisions  and  rules  relating  to, 

829,  902. 


Federal  courts.     See,   United  Stated 

courts. 
Fee  bai,  abolished,  580.    See,  CosU, 
judges  of  superior  court   and 
New  York  common  pleas  not 
to  receive,  48. 
for  serving  notice  of  no  personal 

claim,  160  ft. 
for  serving  summons,  176  d^e, 
in  justices^  courts,  54. 
of  clerks,  618. 
of  county  judges,  88  a, 
of  referees,  501  a,  619,  779. 
to  witnesses,  616,  617, 5V7, 744  d. 
of  sheriff  on  attachment,  480. 
on  execution,  635/ 
may  be  required,  in  advance^ 
792  c, 


958 


iner^ 


to  party  attending  at  •  witnen^ 

744  d,  617/. 
for  copies  of  papen,  618L 
trial,  mf,  01«. 
to  a  Jufitioe  for  hia  retnm,  097. 
of  attorney  and  coonad,  SBO,  Cf81  A. 

Bee,  jLtt^nmr. 
of  commiaaioners  in  lunacy,  896. 
aaaignment  of  daim  for,110  ^  UOe. 
See,  Term  fie, 
Falgnad  laraaa  abolished,  87. 
Bubstttute  for,  87. 
new  trial  of,  479  ik,  863. 
former  pracdoe  on,  87  & 
flJlowance  on,  609  d, 
.    Bee,  leetue. 
Female,  when  she  cannot  be  amated, 

864,  873  A,  i,  866  d. 
FeRtai  Jurisdiotion  of  ooun^  oourt 

as  to,  89. 
Ferry  Uoenoe,  asBlgnment  ct,  111  q. 
Flotitioua  narMf  party  may  be  sued 
by,  when  real  name  unknown, 

FMudaiy  oapaoity,  what  it  ia,  867, 
868. 
arrest  for  money  reoeired  in,  868, 
867. 
FOlng  transcript  qfjudgmerU^  effect  of, 
as  a  lien,  518- 
perfecting  an  appeal  and  giving 
security  does  not  prevent  the 
respondent  fi-om,  518. 
of  Justices'  courts,  69,  84. 
summons  and  pleadings,  791. 
coraplaint,  169, 178  a. 
notice  and  affidavit  in  claim  and 

delivery,  897. 
notice  of  lis  pendens,  161,  162/ 

858  a,  885  0. 
notes  of  issue,  870. 
case,  867. 

undertakings,  794, 85t 
affidavits,  851. 
affidavits  used  on  motion,  687  & 

774  a,  851. 
papers,  851. 

copy,  in  lieu  of  original,  794. 
orders  as  judgments  in  certain 

cases,  878. 
See,  Beoarding, 
Final  determination,  what  la  a,  441  a 
Final  order  defined,  680  cl 

appeal  from,  to  court  of  appeals, 
25  654  k. 
Finding  of  facts,  486, 468  a, 

of  referee,  508  e. 
Flne^  power  of  county  court  to  remit, 
89. 
Kew  Torl^  common  pleaa  to  re- 
mit, 46  «.  J 


Fine    eenUMui^ 

arrest  in  action  for,  S63. 
See,  Forfeiture,  Bmaliy. 
Fire  oompany.  acti<»i  by,  84  a»9l6 
Firm.    See,  Botrtnerthip, 
Tint  Jndioiai   dJetrict,    proceedhisi 
commenced  before  one  jodge 
in,  may  be  oontinaed  bc^to 
another,  86. 
motions  in,  778, 780  <2,  789  & 
rules  of  court  in,  907. 
rules  of  supreme  court  in,  907. 
rules  as  to  terms  and  ^g"<iM«> 

907. 
position   on  calendar    of  canaei 

called  and  passed,  908. 
q[)ecial  circuit  Mt\t^na^r  for  diort 

causes,  906. 
preferred  causes,  909. 
mortgage  or  sale  by  reUgious  cot' 

poration,  909. 
sales  by  order  of  t|)e  court,  909L 
trial  fees,  when  collected,  9ia 
substitution  of  attorney,  910. 
spedal  term  and  motions,  910L 
admission  of  attorneys,  911. 
entry  of  orders,  911. 
regulation  of  calendar,  911. 
See,  SupeHor  ecmrt,  Camnum  pUoL 
Fiaheriea,  Jurisdiction  of  county  court 

as  to,  89. 
Folioe  of  case  in  court  of  appeals,  to 
be  numbered  and  printed  on 
mai^,  841. 
the  like  m  supreme  court,  857. 
of  pleadings,  &a,  to  be  marked, 
857. 
ForolUe  entry,  costs  m  proceedii^ 

for,  585. 
Foreoloeure  of  mechanic^  Cfim,  com- 
plaint for,  219  6. 
qfmirtgage,  county  court  has  Joris^ 

diction  of,  89,  40  a. 
parties  to  actions  for,  129  d. 
publication  of  summons  in,  168. 
appointment  of  guardian  for  in- 

&nt  defendant,  124. 
phice  of  trial  of,  148, 143  & 
•  complaint  for,  218  e. 
answer  in,  288  a,  295  a. 
discontinuance  of  ac^on  for,  638  dL 
actions  for,,  will  not  be  consoli- 
dated, 886  /. 
section  304  not  applicable  to,  596«. 
allowance  in  adaition  to  costs  in 

actions  for,  607. 
notice  of  U»  pendens  in  actions  for, 

161, 162  / 
referee's  report  of  amount  doe 
must    be    confirmed   before 
Judgment  can  be  entered,  86S, 
889 
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staying  sale  on,  804. 
appeal  from  order  setting  aside 
sale  on,  681, «,  ^,  68d  6, 688  iL 
by  advertmmenty  not  affected  by 

the  code,  886. 
See,  Mortgage  c(ue$, 
For^gn  oonsoL   Bee,  OomuL 
Foraign  oorporation,  actMn  agmrui,  in 
what  court  and  by  whom  it 
may  be  brought,  iSa,  797. 
is  a  proceeding  against  property 

only,  798  a. 
can  only  be  brought  where  the 
cause  of  action  arose,  or  the 
corporation    has     property, 
within  this  8tate,  79& 
receiver  of,  46. 

is  a  person  out  of  the  State,  and 
statute  of  limitation  does  not 
run  against,  101  d, 
action  by  officer  of,  119  b,  120, 
residence  of,  145  b. 
incorporation   of,  how    preyed, 

796  e. 
statute  of  limitations  does  not  ap- 
ply to  actions  against,  89  2,800  «. 
by  i^pearanoe  in  justice's  court 

confers  jurisdiction,  55. 
service  of  summons  on,  168  b» 

by  publication,  168. 
to  appoint  a  person  on  whom  ser- 
vice to  be  made,  168  6, 800  d. 
who  is  a  managing  sgent  of,  164  cl 
attachment  agunst  the  property 

of,  414. 
effiBct  of  code  on  ezistinja^  laws  re- 
lating to  actions  against,  798  b, 
may  sue  another  foreign  oorpora- 
tion, 799  b, 
must  nve  security  for  costs,  898  6, 

5§3e,682#. 
complaint  in  suit  by,  218  a,  800/. 
pleadings  in  actions  by  or  against, 

800. 
See,  CarporaHofL 
Foredgn  eaEoontor,  power  o^  219  a, 
678/. 
suit  against,  22  & 
VottA^judgmenty  how  pleaded,  82i)  b. 
records,  how  proved,  796  b, «. 
laws,  how  proved,  795, 796. 
how  pleaded,  2t9  a 
Foreign  &otor,  action  against,  288  e. 

See,  Factor, 
For^gn  govenunea^  parties  to  ac- 
tions by  or  against,  120  /,  ^, 
129^. 
assignment  of  claim  against,  109  J. 
Jurisdiction   of    actions  by  and 

against,  22  «. 
to  give  security  for  oostSi  588  b. 


Focftited  reoogDlxancee,  power  of 

county  court  to  remit,  39. 
costs  of  proceeding  on,  in  New 

York  city,  582  e. 
power  of  Inew  York   common 

pleas  as  to,  46  A 
proceedings  on,  the  code  applied 

to,  20  a,  836  c. 
provisions  of  revised  statutes  not 

repealed,  835. 
Bee^  Beeogrmanees, 
Foifaiture,  action  for,  within  what 

time  to  be  commenced,  98. 

99. 
provisions  of  revised  statutes  not 

repealed,  885. 
place  of  trial  of  action  to  recover, 

144. 
Judgment  of,  agunst  corporation, 

808. 
to  people,  actions  for,  809. 
Fonn  of  action,  abolished,  85. 

no  embarrassment,  as  to,  180  & 
qfpUacUngy  abolished,  179. 
of  summons,  158, 157, 167, 172  6. 
of  complaint,  185. 
Forma  pauperia.    See,  Poor  permn. 
Fonoar  practice,  when  it  may  be 

adopted,  832,  903. 
inconsistent  with  the  code  abn^ 

gated,  882,  833. 
Ftanchiae,   action    against    persona 

claiming,  804. 
penalty  for  usurping,  807. 
n»ad,  certain  actions  for,  may  be  in 

courts  of  Justices  of  the  peaoe^ 

51,  56. 
when  right  of  action  accrues  tn 

cases  of,  97. 
time  of  limitation  in  actions  for 

relief  on  the  ground  of,  pre- 
scribed, 97. 
on  service  of  process,  167  c 
how  alleged  in  pleading,  219/. 
defence  of,  284  a. 
arrest  when  defendant  has  been 

guilty  of,  863,  869. 
assignment  of  claim  of  damages 

for,  110  a,  r. 

8ee.i>00MC 
Fraudulent  certlfioateo,  action  to  can- 
cel, 128  b. 
Fraudulent  deed,    complaint  to  set 
aside,  240  i,  828  5. 
assignment  of  right  to  set  aside. 

112  & 
parties  to  action  to  set    aside, 
128  d. 
lYaudtflent  repreaentationfl^  assign- 
ment of  right  of  action  rar, 
110  & 
Frci^^  action  for,  108  b. 
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TxtwoUnm  detnurrer^  qntwer  fnf  nfipt 

party    prejudiced    by,    may 

moye  for  judgment  on,  450. 

what  is  a  firiyolous  pleading,  4500, 

453. 

•nswere  adUadged  to  be  MtoIoos, 

450. 

motion  for  judgment  on,  452  «. 

costs  on  such  motion,  4l!i8/. 

decision  on,  453  d,  77B  a, 

appeal  Arom  order  for  judgment 

on  frivolous  pleading,  tSS  A, 

674  A,  (ft)0  a,  684  0. 

decision  on  motion  for  judgment 

on,  is  an  order,  458  a,  7%  a. 

Fiial,/9r  tourU,  superyisora  to  furnish, 

87. 
Fulton  and  HamUUniy  when  consider- 
ed one  county,  83. 
Further  acooont  may  be  orda«d, 

815,  816. 
Fortiior  timei    See,  BnXarging  time, 
Fatnio  debt,  assignment  of,  110/. 


G. 

0«mlng,  assignment  of  right  of  action 
arising  from,    113  /,    106  t', 
111  J. 
complaint  for  money   lost  by, 
234/. 
Bee,  Wager. 
Oeneral  denial^  what  evidence  Is  or  is 
not  admissible  under,  278  6, 
274  d. 
when  and  how  made,  268  a. 
striking  out,  298  (X 
guardian^  security  to  be  given  by, 
880. 
how  appointed,  880. 
proceedings    on    petition    for, 

881. 
See,  Ghutrdian,  PlartUiont  Special 
Ouardian, 
and  epeciai  term^  number  of  coun- 
sel on  hearing  at,  878. 
distinction   between  powers  of 
court  at,  83  6,  34  b. 
term.  Appeal  to,  481. 
ordering  exceptions  to  be  heard 

at,  471/ 
finding  of  facts  at,  486, 488  a, 
terms  cf  supreme  court,  number  of, 
annually,  33. 
Judgment,  how  given  at,  33. 
extraordinary,  34,  829. 


(Hneral  terms,  dbc — eonlUniusd. 

inabili^  of  judge  to  sit   at, 
86. 
efihe  superior  court.    See,  Sup^ 

rior  Court, 
if  New  York  common  pieaM,  See, 
OommonPteao. 

terdiet,  472.    See,  VerdiCL 
Goods  ooid,  summons  in  action,  fiir, 
157  0. 

complaint  to  recover  price    oC^ 
220  a. 

answer  in  action  for,  280  i. 
GoTemor  to  appoint  terms,  34,  829L 
Grantee  of  the  people^  limitation  of 
action  by,  91,  92. 

of  real  estate,  action  by,  where 
grant  void,  IOC. 
Great  western  railroad  {ff  Oanada^ 

proceedings  against,  415  c 
Guardian  ad  Utemy  for  iitfant^  when 
necessary,  123. 

complaint  by,  189  b, 

answer  by,  123  c 

appointment  of,  123,  779  e. 

should  be  a  responsible  peraon. 
126  a. 

married  woman,  husbsnd  may  be, 
125  6. 

in  partition  suits,  812,  d. 

attorney  may  subscribe  pleadings 
for,  306  a. 

may  veri^  pleadings,  309  «. 

a  married  woman,  when  not  ne- 
cessary, 125  a. 

liable  for  costo,  622. 

to  continue  in  court  of  appeals,  841. 

accoonubility  of,  798. 

not  to  receive  the  proper^  of  an 
infant  until  he  has  given  seen- 
rity  to  account,  793,  880. 

officers  of  the  courts  to  act  as, 
880. 

not  a  party  to  the  action,  105  &, 

not  necessary  for  a  married  wo- 
man, 121. 

for  lunatic,  idiot,  &c.,  123  «. 

liable  for  costs,  632. 

duties  and  compensation  of,  880. 

who  not  to  be  appointed,  879. 

not  to  receive  funds  of  infant  until 
he  has  given  security,  880, 793. 

complaint  by,  189  b. 

may  be  surety,  on  claim  and  de- 
livery, 393  6. 

to  give  security  for  costs,  587  k, 

on  appeal,  123  g. 

See,  Oensral  guardian^  Special 
guardian. 


existing  provisions  of  law  as  Guarantee^  assignment  of  claim  on, 
to,  repealed,  29,  [  110 «. 
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Habeas  oorpna,  proceedings  on,  sot 
affected  by  code,  836. 
discharge  from  arrest  on,  680  e.  •* 
discharge  of  persons  from  United 

States  army  on,  22  e,  28. 
to  remove  proceedings,  47  e. 
Babiiaal  drunkard,  county  court  has 
Jurisdiction  of,  and  of  the  es- 
tate of,  89,  41  d. 
other  powers  of  county  court  as 
to,  39.  i 

parties  to  actions' by  and  airainst, 

118/. 
when  he  may  sue  without  a  next 

friend,  118,/. 
service  of  summons  on,  163, 165  e. 
when  cannot  be  sued  unless  by 

leave  of  the  court,  118/ 
complaint  against  committee  of. 

191a. 
provisions  of  revised  statutes  as 
to,  not  affected  by  the  code. 
836. 
Hamilton  and  FuUony  when  consid- 
ered one  county,  83. 
Harbor  masters,  action  by,  for  an  ac- 
count, 127  A. 
Hatohway,    complaint    for    leaving 

open,  224  g. 
Hearing  on  appeal  from  order,  686  <?. 

See,  Trial. 
Heirs,  suits  by  and  against,  not  affected 
by  code,  835. 
of  deceased  Judgment  debtor,  pro- 
ceeding against,  719. 
parties  to  actions  against,  128/ 
complaint  aealnst,  222  g. 
See,  Joint  dS>tor8,  dkc. 
Hlgfa'ways.      See,    Commiwianen  of 
Highways^  Sailroads,  2^mpik6 
roads. 
Holder  and  owner,  allegation  of  beinir. 
203  a.  * 

Homestead,  exemption  of  from  exe- 
cution, 549  b. 
Householder,  who  is,  551  c. 
Husband  and  wife,  when  they  should 
Join  or  be  Joined  as  parties, 
121, 122, 
waiver  of  improper  joinder  of. 

265  <j. 
service  of  summons  on,  167  d. 


[Husband  and  'wiSe'-eontinued. 
execution  against,  523  g. 
as   witness   for   or  against  each 

other,  744/  563  c,  754/ 
See,  Divorce,  Married  woman^Wffe^ 
Widow,  ^ 

Hypothetloal  pleading,  how  fiur  per- 
missible, 277  c. 


I. 


security  for  costs  in  actions  by, 
when  wife  is  an  infant,  587  Jfc. 

order  of  arrest  in  action  against. 
372/  ^ 

Judgment  in  action  against,  231  a, 
447  e,  507  a,  508  a. 
61 


Idiot,  action  by,  and  against,  118/ 
custody  and  disposition  of  estate 
of,  provisions  of  revised  stat- 
utes concerning,  not  aifected 
by  tlie  code,  835. 
service  of  summons  on,  165  e,  d. 
Immaterial  f)ariance,  341/  3^. 

See,  Irrelemnty  Variance. 
Impartial  tzial,  change  of  place  of 
trial  to  obtain,  148  d. 
See,  Changing  place  of  trial. 
Impeaching  witness  or  deponent,  776  i. 
467,749.  '^' 

Imprisoned    eonviet,    cannot   assiim 

debt,  112  m. 
Imprisoned  debtors,  Jurisdiction  of 
counter  court  as  to,  39. 
petition  for  discharge  of,  cannot 
be  entertained  at  chambers. 
.87  a.  ' 

proceedings  against,  106  b. 
provisions  of  revised  statutes  as 
to,  not  affected,  835. 
Imprisonment  for  debt,  act  as  to,  not 
affected  by  the  code,  361. 
warrant   under   act   relating  to,, 
may  issue  in  all  cases  pre- 
scribed thereby,  362  b. 
Inability  of  judge  to  hold  a  special 
term,  circuit  court,  or  sit  at 
general  term,  or  preside  at 
oyer  and  terminer,  provided 
for,  36. 

of  ma^or  or  recorder's  court,  45. 
of  justice,  57. 

of  county  Judge  to  try  case,  40, 41  e. 
of  county  court  to  hear  appeal,  878. 
See,  Disability. 
Inconsistent  statutoiy  provisions  re- 
pealed, 832. 

rules  and  practice  abrogated,  833. 

defences,  297  a. 
Indefinite  and  uncertain  pleading,  may 
be  made  more  definite  and 
certain  by  amendment,  320. 

what  is,  323/  ^ 

uncertainty  is  to  be  remedied  by 
motion,  325  b. 

motion  for  amendment,  877, 826  & 
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Index  to  case  in  court  of  appeals, 

when  necessaiy,  841. 
Tndton,    no    Jurisdiction    of   acticm 

against,  23. 
Indian  annuities  not  assignable,  113  g. 
Indian  lands,  railroads  through,  coun- 
ty court  has  jurisdiction  of,  89. 

nation,  parties  to  action  by,  120  d. 
complaint  by,  240  A. 
Indoraement  an  papers^  of  name  and 

residence,  853. 
Infancy,  costs  after  defence  of,  597  <% 
fi34/. 

discontmuance  after  a  defence  of, 
634/,  697  ft 
Infant;  in  suits  by,  defendant  is  en- 
titled to  security  for  costs, 
687*. 

when  a  party  to  a  contract  sued 
on,  must  be  Joined  as  defend- 
ant 129  A. 

plaintin,  costs  against,  622. 

service  of  summons  on,  163. 

discontinuance  of  action  against, 
.  697  c,  634/. 

gnardian  of,  liable  for  costs,  622. 
of,  may  verify  the  pleadings, 
8090. 

attorney  may  subscribe  the  plead- 
ings as  attorney  for  the  guard- 
ian, 806  a. 

an  infant  married  woman  suine 
jointly  with  her  husband  need 
not  have  a  guardian,  125  6. 

when  an  infant  defendant  may  pe- 
tition for-  appointment  of  a 
guardian,  124. 

sale,  mortflpage,  or  other  disposi 
tion  (u  real  estate  of,  county 
court  may  decree,  89. 

specific  performance  by,  county 
court  may  decree,  89. 

to  appear  by  guardian,  128. 

guardian  for,  how  appointed,  128, 
124. 
for,  on  appeal^  128  g. 

judgment  against,  without  ap- 
pointment of  a  guardian,  ir- 
regular, 128  h, 

answer  for,  128  c, 

papers,  how  signed  on  motion  to 
set  aside  proceedings  against, 
123*. 

complaint  by,  189  h, 

guardian  must  be  appointed  be- 
fore commencing  a  suit  for 
the  infant,  125  a. 

sale  of  real  estate  of,  87  a,  89. 

admission  in  pleading  of,  888  d, 

■examination  of  as  a  witness,  749  d. 

^action  for  partition  by,  811/ 


Jxdaaitr-^ontinuei, 

proceeds  of  sale  of  real  estate  of, 

to  be  brought  into  court,  881 
costs  on  reference  as  to  sale  of  ml 

property  of,  882. 
guardian  of^  to  give  security  to 

account,  793,  879. 
guardian  ad  Ulem  of,  not  a  party 

to  the  action,  105  e. 
statute  of  limitations  does  not  ran 

afainst,  95. 
guarman  ad  Uiem  for,  his  lighti 

and  duties,  125  A. 
proof  under  answer  of,  389  b, 
Ihfarior  court,  costs  on  review  of  a 

decision  of,  in  a  special  pro- 
ceeding, 62a 
record  of,  how  proyed,  796  «. 
appeal  to  supreme  court  from,  670. 
appeal  to  county  court  or  New 

Tork  common  pleas  from,  688L 
Inforanation    in  nature  of  mto  losf- 

ranto  abolished,   and   action 

substituted,  801. 
denial  on,  270  a. 
Informer,  parties  to  action  by,  120  b. 
Ii^unotlon,  order  under  section  297 

is  not,  675  e, 
writ  of,  abolished,  and  order  aidh 

stituted,  397. 
kinds  of,  397  b, 
may  be  by  the  court,  or  a  jodge, 

or  a  county  Judge,  898. 
may  be  at  general  term,  898  & 
order  will  not  be  modified  exjpariBf 

638  a. 
against  State  officers,  402  a. 
against   municipal    oorporatioos, 

402& 
stay  proceedings   in  another 

action,  402  d. 
suspend  business  of  corpon- 

tion,  410. 
application  for,  is  a  motion,  409  k 
eroct  on,  of  removal  of  action  into 

United  States*  courts,  or  dis- 
missal of  complaint,  400  «. 
in  what  case  granted,  398,  400/ 

401  a,  e,  403  b. 
is  not  retroactive,  898  c 
continuance  of,  401  e. 
can  only  go  against  party  to  so* 

tion,  S^  b, 
to  restrain  summary  proceedingB 

to  recover  possession  of  real 

property,  405  g, 
to  restrain  a  nuisance,  403  K. 
to  restntin  the  imposition  of  a  tax, 

404  «. 
to  aid  action  to  recover  perBonal 

property,  403  c 
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to  restrain  a  partner,  405/. 
action  of  ejectment,  824  h, 
to  restrain  use  of  trade  mark,  401/. 
to  restrain  transfer  of  stock,  403  b. 
to  restrain  the  exercise  of  a  trade, 

404  A;, 
to  restrain  a  party  ftooa.  giving  his 

services  to  another,  405  p. 
to  restrain  publication  of  private 

letters,  403/ 
to  prevent  injury  to  property,  403  k. 
cases  in  which  it  has  been  refused, 

404.^ 
by  defendant,  899  d, 
how  served,  399  e. 
copy  of  affidavit  to  be  served  with, 

899/ 
filed,  850. 
effect  of  dismissal  of  complaint  on, 

400  0. 
must  be  obeyed,  399  ff, 
appeal  from,  400  c,  669  a. 
may  l^e  granted  at  anv  stage  of  the 

action  before  iud^ment,  405. 
how  grounds  for  issumg  may  be 

shown  to  the  court,  405. 
granting  of,  rests  in  discretion  of 

the  court,  399  a, 
after  answer,  406. 
security  upon,  406,  407  d. 
to  stay  business  of  corporation, 

410. 
in  superior  court,  407  e. 
to  stay  proceedings  after  Judgment, 

&7a. 
reference  to  ascertain  damage  on, 

408  flr. 
damages  allowed  on,  408  g, 
action  on  undertaking  on,  409/ 

126  & 
defendant  may  be  heard  before 

granting  of,  409. 
motion  to  vacate  or  modify,  410. 
vacating   for   non-prosecution  of 

action,  412  e. 
stay  by,  effect  of,  on  time  of  limit 

at  ion,  103. 
perpetual,  appeal  from  Judgment 

awarding,  669  a. 
Zz^nxy,  to  the  person  or  character,  de- 
fendant may  be  arrested  in 

action  for,  363. 
limitation  of  action  for,  in  cases 

not  specially  provided  for,  97. 
causing  death,  complaint  for,  222  fi. 
to  the  person,  criminal  conversa- 
tion is,  364  a. 
seduction  is,  864  a. 
cruelty  to  wife  is,  364  a. 
adultery  is  not,  364  a. 


Ii^ury  to  person,  <fic. — eoniinued. 

actions  for  in  Justices'  courts,  50. 
to  real  or  personal  property,  action 
for  in  justices*  court,  50. 
Innkeeper,  not  liable  to  arrest  in  ac- 
tion to  recover  goods  lost  by 
a  guest,  364  e, 
assignment  of  claim  against,  110  I, 
form  of  summons  in  action  against, 
157  A. 
Inquest,  in  what  cases,  461,  860. 

intention  to  take,  must  be  express- 
ed in  the  notice  of  trial,  860. 
affidavit  to  prevent,  461  a. 

bv  whom  to  be  made,  462  e, 
affidavit  to  prevent,  form  of,  462  «. 
to  be  filed,and  copy  served,463  a, 
service  of,  463  b. 
when  it  may  be  taken,  463  e,  860. 
proceedings  on,  463  A. 
waiving  or  setting  aside,  464  e. 
in  actions  against  the  several  par- 
ties to  a  bill  or  note,  462  b, 
claim  admitted  by  pleading  to  be 

allowed  on,  4o4  a. 
in  superior  court,  463  d. 
See,  Affidavit  of  merits. 
Inquiry  of  damages.    See,  Assesiin&rU 

of  damages. 
Insane   person,   discharge  of,    from 
arrest,  373  d. 
service  of  summons  on,  165  e. 
See,  Unsound  mind. 
Insolvent   debtors,    jurisdiction    of 
county  court  as  to,  39. 
security  K>r  costs  in  actions  by,  in 

certain  cases,  585  J. 
provisions  of  revised  statutes  as 
to,  retained  in  force,  835. 
Insolvent  oorporatlon,  receivers  of, 
438  a. 
provisions   as   to   supplementary 
proceedings,  do  not  &pply  to, 
555  (I. 
costs  of  closing  up,  585. 
Insolvent    discharge,    how    pleaded, 

280  A. 
Insolvent,   sureties    becoming,    662, 

590  a. 
Inspection  of  books,  <tc.,  735. 

See,  Discotery. 
Installments,  execution  for,  on  Judg- 
ment by  confession,  729. 
in  mortgage  cases,  allowances  on, 

009. 
action  for,  on  bond,  51. 
Instrument  in  writing,  parties  to  ao 
tions  upon,  133. 
how  filed,  71,  202  b. 
costs,  where  several  actions  on 
one  instrument,  591. 
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fur  payment  cf  money^  action  or 

defence  on,  how  pleaded,  827. 

in  Justices*  courts,  71. 

allowance  in  addition  to  ooflts, 

in  action  for  construction  of, 

fl07. 

See,  Sealed  inetrumenU 

iDsnfflcient  meaning  of  the  term, 

305,  a 
Insurance  companies,  insolvent,  costs 

of  winding  up,  585,  800  & 
Insurance  policy,  complaint   upon, 
234  i. 
consolidating  actions  on,  885  K 
action  on,  1(X3  m, 
assignment  of  claim  on,  110, 108  m, 
115  a. 
Intent  to  dtfraud,  869  e. 
Interest,  on  verdict  or  report  of  re- 
feree, when  allowed,  612. 
when  jury  maj  assess,  474  ft,  e. 
not  to  disqualify  a  witness,  755. 
party  in,  to  sue,  105. 
all  parties  in,  to  be  joined,  181. 
when  all  parties  in,  need  not  be 

joined,  181. 
transfer  of,  not  to  abate  action, 
133, 137/,^,  138  c 
Intarlocut(»7    costs,   how  collected, 
621  ». 
within  what  time  to  be  paid,  878. 
power  to  tax,  618,  615  c. 
what  are,  622/ 
adjustment  of  618. 
Intermediate  order,  when  may  be  re- 
viewed in  the  court  of  appeals,  642. 
Interpleader,  when  it  will  be  ordered, 
130. 
costs  in,  142  d. 
appeal  from  order  for,  142  c. 
Interrogatories,  how  settled,  <&c.  760  d, 
examination  on,  by  amsent,  770  A. 
Irregular    judgment,   petting    aside, 
448  c,  723  <f,  729  e,  651  /,  772/ 
review  of  order  setting  aside,  683  c, 
d.  A;,  680«. 
Irregularity,  notice  of  motion  for,  to 
specify  irregularity  complain- 
ed of,  772/ 729  tf,  868. 
at  circuit,  471  a. 
motions   on    account  of,   where 
made,  773  b, 
Izrelevancy,  not  a  ground  for  demur- 
rer, 258  c. 
Irrelevant  answer  and  defences  may 
be  stricken  out,  298. 
pleading,  what  is,  300  6. 
motion  to  strike  out,  300  d,  877. 
or  redundant  matter  may  be  struck 
out  on  motion,  320  d. 


Irrelevant  — continued. 

and  redundant,  not  equinlest 
terms,  320  c. 

matter  defined,  300  6. 

instances  of  all^ations  adjudged  to 
be  irrelevant  or  redundant,  331. 

motion  to  strike  out  as,  when  and 
how  made,  325  <f,  326  a. 

entire  pleading  cannot  be  strad 
out  as  redundant,  835  i. 

circuit  is  the  best  place  to  decide 
what  is,  325  ({,  465  ^. 

cannot  be  demurred  to,  S@5  (2, 258  cl 

order  refhsing  to  strike  oat  or 
striking  out,  is  not  appealalde, 
801  f,  681  A. 

waiver  of  objection  to,  336  a. 
different  kinds  of,  454. 

feigned,  abolished,  178. 

ISee,  Feigned  issues. 

when  they  arise,  454. 

when  issues  of  &ct  arise,  454    • 

when  issues  of  law  arise,  454 

of  law  and  fact  may  arise  in  one 
action,  454. 

when  there  are  issues  of  law  and 
fact,  the  issues  of  &ct  to  be 
first  tried,  unless  court  other- 
wise order,  454 

practice  in  cases  where  there  are 
issues  of  law  and  fact  to  be 
tried,  455  a. 

must  be  all  disposed  of  before 
judgment  can  be  entered, 
615  c,  (L 

trial  is  the  judicial  examinatioa 
of,  455. 

how  tried,  455,  860. 

may  be  tried  in  any  place  the  par- 
ties may  anee  upon,  456/ 

may  be  referred,  489. 

should  be  joined  as  to  all  defend- 
ants before  cause  noticed  for 
trial,  464  A. 

of  law  to  be  tried  by  the  court,  un- 
less they  are  referred,  456. 

of  fact  in  action  for  the  recoreit 
of  money  only,  or  specific  real 
or  personal  property,  or  for  a 
divorce,  to  be  tried'by  a  jury, 
unless  juiy  trial  is  waived,  or 
a  reference  be  ordered,  456. 

in  other  actions,  to  be  tried  by  the 
court,  except  a  iury  trial  or  a 
reference  be  ordered,  456. 

of  fact,  triable  by  the  court  may  be 
tried  at  circuit  or  special  teriDi 
456, 860. 

of  fact  triable  by  a  jury  or  by  tiie 
court,  to  be  tritnl  Ik* lore  a  sin- 
gle judge,  456. 


u  to  the  page,] 


INDEX. 


965 


Xasuea — coniinttsd, 

of  fact  in  the  supreme  court,  to  be 

tried  at  a  circuit  when   the 

trial  is  by  jur^,  otherwise  at 

circuit  or  special  term,  456. 
how  settled,  862. 
of  law  to  be  tried  at  a  circuit  or 

special  term,  456. 
of  law  to  have  preference  on  the 

calendar,   unless    the    court 

otherwise  direct,  456. 
where  tried,  456. 
may  be  referred,  456. 
either  party  may  notice  for  trial, 

457. 
note  of,  to  be  fhmished  to  clerk, 

457. 
to  be  entered  on  calendar,  457. 
how  disposed  of  on  the  calendar, 

460. 
of  &ct  joined  in  a  county  court 

before  July,  1848, 830. 
of  fact  cannot  be  sent  to  be  tried 

b(y  a  sheriflf's  jury,  464  b. 
date  of,  460  6,  604  d,  850  /,  870, 

888  J. 
when  either  party  may  bring  to 

trial,  460. 
in  divorce  cases,  456  d,  862. 
costs  where  there  are  several,  and 

plaintiff  succeed  on  some  only, 

582  b. 
See  Note  of  iMue^  Trial,  Verdict, 
Items  of  account,  when  need  not  be 

inserted  in  pleading,  815. 
how  to  be  delivered,  815. 
ilurUier  particulars  of,  815. 


J. 


Jail  liberties,  jurisdiction  of  the  county 
courts  as  to,  39,  40  b. 
extent  of,  530  d. 
defendant  entitled  to,  530  d, 
Jailor,  cannot  be  bail,  878  b. 
Joinder  of  causes  of  action,  882. 
ofdefences,  287,  297& 
of  parties,  126, 127, 131. 
See,  Parties, 

Joinder  of  parties,  where  some  re- 
fuse to  join,  131. 
where  parties  very  numerous, 
181. 
Joint  debtors,  who  are  not,  133  0. 
costs  in  action  against  represen- 
tative of,  596  d, 
confession  of  judgment  by,  722  o. 
offers  of  compromise  by,  732/. 


Joint  and  several  debtors^  proceedings 
against,  where  the  summons 
is  served  on  one  or  some  of 
the  defendants  only,  173. 

where  the  summons  is  served 
on  all  the  defendants,  174. 

Judgment  in  action  against,  506, 

execution  against,  583  b. 
debtors,  attachment  against,  416  b,  c 

Judgment  for  want  of  answer 
against,  443  d,  444  a. 

payment  by  one  does  not  revive 
liability  of  the  others,  104  b, 

costs  in  action  against,  596/, 
697, 698  e. 
debtors,  heirs,  demsees,  legatees  and 
tenants  holding  under  a  judg^ 
meni  debtor,  proceedings 
against,  519. 

on  judgment  against  one  of  sev- 
eral joint  debtors,  those  not 
served  may  be  summoned  to 
show  cause  why  they  should 
not  be  bound  by  the  Judg 
ment,  519. 

if  Judgment  debtor  die  aftei 
Judgment,  his  heirs,  devisees, 
or  legatees,  or  the  tenants  of 
real  property  owned  by  him, 
hnd  affected  by  the  judgment, 
may  be  Hummoned  to  show 
cause  why  judj^ment  should 
not  be  enforcea  out  of  estate 
of  deceased,  520. 

form  of  summons,  520. 

summons  to  be  accompanied 
by  affidavit  of  amount  due, 
520. 

answer  by  party  summoned 
521. 

subsequent  proceedings  the 
same  as  in  an  action,  721. 

answer  and  reply  to  be  verified 
as  in  an  action,  721. 

attachment  may  issue  to  com* 
pel  application  of  property  to 
pavment    of   the   judgment. 

Joint  referenee,  when  ordered,  494  K 
slock  companies,  may  sue  and  be 
sued  in  the  name  of  their  pres- 
ident, 117  d. 
parties  to  actions  ag^nst,  117  ef, 

118  a. 
actions  on  judgments    against, 

86/ 
complaint  by  officer  of,  190  b, 
213  e. 
Judge  not  to  sit  in  cause  in  which  he 
is  a  party,  57. 
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order  ofy  when  enforced  in  same 
manner  as  an  order  of  the 
onurt,  898. 
how  vacated  or  modified,  038. 
inability  of,  to  hold  a  special  term, 
circuit  court,  or  sit  at  a  gen- 
eral term,  or  preside  at  over 
and  terminer,  provided  for, 
86,85  a. 
,     disabUity  of,  783,  783/ 

at  chambers^  powers  o^  86, 87, 779  e. 

county  judge  has  power  of,  in 

actions  in  the  supreme  court, 

782. 

'ac^ustment  of  costs  by,  618. 

order  of,  not  to  be  treated  as  a 

nullity,  781  c. 
appeal  from  order  of;  638,  678, 
782. 
€f  caurt  of  appedli  may  acyoom 
court,  28. 
orders  by,  845. 
may  enlar^  time  for  taking  any 

proceedmgs,  845. 
may  take  part  in  dedding  cases 
in  whica  he  took  part  in  de- 
ciding below,  839  d. 
afmipteme  eouri^  may  be  appoint- 
ed to  supply  places  of  Judges 
of  court  of  appeals,  839  «. 
to  transact  business  out  of  court, 

86. 
business  commenced  before  one 
Judge  in  first  Judicial  district, 
may  be  continued  before  an- 
other, 36. 
has  power  throughout  the  State, 

86  a. 
has  the  special  Jurisdiction  be- 
fore the  code  vested  in  vice- 
chancellors,  &c.,  36  a. 
inability  of,  36,  35  a. 
of  mperior  eourt^  to  take  no  fees 

for  services,  48. 
of  New  York  common  pleaSy  review 

of  orders  of,  923. 
vacancies  in  office  of,  how  supplied 

(Laws  1869,  ch.  173). 
of  county  courts  powers  of,  689  5, 

778. 

See,  County  Judge,  Justice  of  the 
Peace, 
Judges  to  meet  and  revise  rules,  883. 
Judgment  and  order,  distinction  be- 
between,  772  a,  458  d,  777  », 
778  a,  6,  c. 
defined,  441. 
on  failure  of  defendant  to  cmawer, 

441,  858. 
proof  of  no  answer  received,  448  d. 
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against  one  of  several  defendsnti, 

444  a. 
order  for  judgment,  444  h,  515. 
death  of  defendant  before,  444  e. 
compelling  party  to  perfect,  645  ii 
notice  of,  646  h. 
where   application   for  is  to  ba 

made,  444  d. 
when  notice   of  application  for, 

must  be  given,  444  e. 
proof  of  plaintiff's  demand,  when 

necessary,  445  e. 
pluntiff's  damages,  howasseBsed, 

446. 
commission  to  take  testimony  of 
witness  on  assessment  of  <um- 
ages,  447  a. 
Betting  aside  on  writ  of  inqoizr, 

447  cf. 
after  service  by  publication,  447  ^ 

/,  443, 859. 
for  &e  difference  on  an  adndtted 
demand  and  admitted  cotm* 
ter-claim,  442. 
restitution  on  reversal  ot  447  y, 

443. 
in  the  alternative,  514. 
distinction   between,   and  order, 

453  d 
motion  in  arrest  of,  483  d. 
settling  form  of,  516  c 
clerk  to  enter  pursuant  to  verdict, 

476. 
manner  of  entering,  506,  616, 8SS. 
may  be  for  or  agamst  any  of  the 

parties,  506. 
may  grant  defendant  aflSnnatiTe 

relief,  506. 
against  one,  leaving  action  to  pro- 
ceed agtilnst  the  rest,  506. 
acainst  married  woman,  506. 
clerk  to  insert  costs  in  entiy  o( 

613. 
can  only  be  filed  daring  oflSoe 

hours,  853. 
on  the  pleadings,  motion  for,  804. 
where  Uierc  are  issues  of  law  and 

fact,  515. 
against  joint  debtors,  506, 173. 
against  executor,  516  h, 
on  penal  bond,  516  a. 
for  want  of  reply  to  answer,  304, 

655. 
on  frivolous  demurrer,  answer,  or 

reply,  450. 
to  be  entered  in  Judgment  book, 

516. 
when  and  how  docketed,  69,  518. 
entry  on  docket  of,  "  secured  on 
appeal,"  518. 
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on  report  of  referee,  603  d 
on  issue  of  law,  488. 
on  bond  and  warrant,  &c,  execu- 
ted before  July,  1848,  795. 
of  court  of  appeals,  28. 
of  superior  court,  how  pronounced, 

of  New  York  common  pleas,  how 

pronounced,  48. 
of  supreme  court  general  teqp,  88. 
of  Justices,  power  of  county  court 

over,  89. 
of  justice  of  the  peace,  79  d. 
complaint  in  action  on,  224  d, 

to  set  aside,  241  e, 
how  pleaded,  326,  281  e. 
answer  to  complaint  on,  288^. 
not  to  be  entered  till  all  issues  dis- 
posed of,  615  e, 
order  on  petition  may  be  enrolled 

or  docketed  as,  878. 
on  appeal,  642,  701,  644,  671. 
to  recover  personal  propertv,  514. 
in  foreclosure  cases,  883, 880. 
in  divorce  cases,  901. 
taken  against  a  party  through  his 
mistake,  inadvertance,  or  sur- 
prise,  or   excusable   neglect, 
court  may  relieve  iVom,  355, 
701,  709,  685  b. 
opening,  and  letting  in  defendant 

to  tlefend,  168, 173  «,  448  d. 
recovered,  answer  of,  281  b, 
how  enforced^  525,  624. 
after  service  by  publication,  178  d, 
when  a  lien  on  real  estate,  618, 619, 

47  a,  70,  84. 
cf  United  Statee  courts  provisions  of 
code  as  to  lien  of  judgment 
extended  to,  518  a, 
restitution  on  reversal  of,  713, 642, 

443. 
satisfaction  of,  how  entered,  561  g. 
payment  of,  does  not  prevent  an 

appeal,  656/ 
will  not  be  reversed  for  technical 

defects,  355,  701,  709,  685  b, 
actions  on,  regulated,  85,  86,  96. 
actions  on,  in  justices'  courts,  61, 

80  b,  e,  86. 
time  for  commencing  action  on,  96. 
defence  to  action  on,  283  j. 
presumption  of  pa^'ment  of,  96  e, 
of  court  of  special  jurisdiction  how 

pleaded,  326. 
hook^  clerk  to  keep,  6 16. 
lien  of,  47  a,  518. 
on  eonfemon,  51,  55.  722. 
on  counter-claim,  203  d, 
for  amount  admitted  due,  448  b,    \ 
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M^^of,  116  a,  553  d 
etay  of  proceedings  on^  action  fbr, 

181a. 
debtoTy  debts  due  may  be  paid  to 
sheriff,  564. 
proceedings  against,  after  execu- 
tion returned  unsatisfied,  555. 
See,  8tipple7nent(irp  proeeedirga. 
•    debtor  deceased,  proceedines  agamst 
representatives  of,  520. 
execution  against  property  of, 
622  «. 
creditor  deceased,  execution  in  fii- 

vor  of,  522/ 
roU,  when  clerk  to  make  up,  616. 
ofwhatcon8tituted,316A;,516,517. 
it  is  the  clerk's  and  not  the  at- 
torney's duty  to  make  up,  617a. 
on  submission  of  controversy 

without  action,  718. 
on  confession  of  judgment  with- 
out action,  729. 
on  appeals  tocourt  of  appeal8,648. 
on  appeal  to  common  pleas,  712. 
amending,  363  c, 
amendment  after,  853 ». 
irregular,  setting  aside,  448  c,  618  &, 

520  a. 
non  obstante,  483  e. 
standing  as  security,  621  e, 
after  appeal  to  court  of  appeals 
660  e,  642. 
Jury.    See,  Trial  by  jury,  461. 

objections  to,  how  waived,  466  b. 
struck,  465  c. 
charging,  466  d, 
deliberation  of,  470/ 
separation  of,  470  h, 
interference  with,  470  L 
counsel  addressing,  465  e. 
one  of,  may  be  called  as  a  wit- 
ness, 407  m. 
verdict  of,  472.    See,  Verdict. 
may  take  out  papers,  470/ 
may  be  polled,  470  /. 
in  county  court  and  court  of  ses- 
sions, how  drawn  and  sum- 
moned, 42. 
for  adjourned  circuit  and  county 
court  and  oyer  and  terminer,36. 
Jurisdiction  of  courts,  generally,  21« 
22,  23, 24 
of  court  of  appeals,  26. 
of  supreme  court,  29. 
of  circuit  courts,  30/ 
of  oyer  and  terminer,  80  g, 
of  county  court,  38,  40. 
of  superior  court,  43,  46. 
of  N.  Y.  common  pleas,  48, 4B. 
of  justices'  courts,  50, 
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courts  ftcqulre,  fW>in  time  of  seryioe 
of  summons,  or  allowance 
of  provisional  remedy,  177, 
416  a. 

of  XM)urt8  continued,  except  as  al- 
tered, 22. 
when  and  how  it  must  be  alleged, 

826. 
demurrer  to  complaint   for  not 

stating,  260  a. 
costs  where  court  has  not,  585. 
Justice.     See,  (hurts  ofjutUce^  Judge^ 
JtuUce  cf  the  peace. 
when,  cannot  act,  67. 
death  of,  697,  609. 
out  of  office,  699. 
fees  to,  for  return,  697. 
Justioes'  oourte  cf  New  Tork  dty^  88. 
ijf  Buffalo,  appeals  from,  689. 
^a^,  jurisdiction  of,  83. 
general  provisions  as  to,  88. 
appeal  to  court  of  appeals,  26. 
transcript  of  Judgment  of;  84. 
transfer  from,  to  common  pleas, 

923. 
appeals  from,  to  common  pleas, 

or  coun^  court,  689. 
when    Juagment    of,    deemed 
Judgment  of  N.  T.  common 
pleas,  84. 
supplementary  proceedhign  on 
Judgment  of,  658  d 
JusticM  of  the  peace,  courts  of,  existing 
provisions  of  law  as  to,  abol- 
ished, 50,  54  n. 
Jurisdiction  of,  50,  64  a,  56  ol 
process  in,  57. 
long  summons,  57. 
form  of  summons,  57. 
short  summons,  58. 
attachment,  58. 
security,  59. 
warrant,  60. 
service  of  summons,  60. 
return  of  service,  60. 
appearance,  61. 
effect  of  appearance,  61. 
discontinuance  of  action  by  non- 
appearance, 62. 
proceeding  to  call  and  try  ac- 
tion, 62. 
defendant  appearing    pending 

the  trial,  62. 
defendant  cannot  be  admitted 
to  defend,  after  submls^on  of 
cause,  62. 
adjournment,  62. 
security  on  adjournment,  64 
adjourning  court,  64. 
answer  of  title  in,  64. 


JostioM  ofihep^oM^  courts  cf  flwlh 

uoA, 
rules  in,  70. 
pleadings,  70. 

complaint,  70,  73  & 

demurrer,  70,  73  «. 

answer,  70,  74  a. 

construction,  74  h. 

amendment,  71,  74  2. 

verification,  74  >. 
^variance,  71,75<2. 
docketing  Judgment,  69,  72, 8i 
either  party  may  be  required  to 

exhibit  his  account,  73. 
offer  to  allow  Judgment,  72. 
provisions  of  ocKle  respecting 

forms    of  action,  parties  to 

actions,    rules   of   evidence, 

times    of    commencing   ae- 

tions,  and  service  of  proem 

upon  corporations,  apply  to, 

plaintiff  required  to  prove  his 
case  in,  75  a. 

plaintiff  not  appearing  after  de- 
fence of  counter-claim,  76  & 

waiver  of  Jury,  76  «.  c 

appearance  on  the  trial,  76. 

Justice  required  as  witness,  76^ 

objections  to  Jury,  76  h 

examination  of  witnesses,  77  dL 

nonsuit,  77  j. 

charging  Jury,  78  a. 

deliberation  of  Jury,  78  A. 

verdict,  78  d 

Judgment,  79  d,  84. 

costs  and  fees,  80  L 

execution,  71,  81  e. 

contempts,  82  d 

Judgment  by  confession  in,  51,51 

fees  to,  for  return  on  appeal,  097. 

how  to  make  a  return,  697, 699. 

appeal  to  court  of  appeals  in  ac- 
tions commenced  before,  26,   . 
651  d 

provisions  as  to  security  for  coetB 
do  not  apply  to,  586  a. 

new  trial  on  appeal  from,  670  A. 
JtidgmerU  of  how  reviewed,  26, 86. 

how  pleaded,  826  e,  281  e. 

transcript  of,  may  be  filed  snd 
docketed  with  county  derlc, 
69. 

effect  of  filing  such  transcript,  69. 

when  a  lien  on  real  estate,  69. 

powers  of  county  court  as  to,  89. 

execution  against  the  person  on, 
529  c. 
-  action  on,  55. 

action  against,  54  a. 

Bee,  Justice, 
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Justification  of  dander,  how  pleaded, 
829  a. 
of  bail,  882,  852.    See,  .S^ 
of  sureties,  667,  852.    See,  Suretiea. 
of  arrest,  how  pleaded,  281  e, 
of  sureties  for  costs,  589^'. 
necessary  in  all  cases^  852. 


K. 


ooonty,   first  subdiyision  of 

section  80  of  the  code  not  to 

apply  to,  40. 
Ua  pendffM  in,  858  a. 
regulation  of  business  at  special 

term  in,  918. 
See,  Second  judkialdUlrki. 
Knovfledge,  when  to  be  alleged  in 

pleaduig,  245  A. 
denial  of,  269  & 


L. 


Zrfmdlqrd,  defending  ejectment  against 
his  tenant,  is  liable  for  the 
cosU,  629/. 
and  tenaniy  effect  of  relation  of,  on 
time  for  commencing  action 
to  recover  real  property,  94. 
admitting  to  defend,  140  b, 
interpleader  b^,  141  e. 
defence  in  action  by,  294  d. 
Ijand,  trespass  on,  provisions  of  re- 
vised statutes  retained,  581  a, 
885. 
summary  proceedings  to  recover 

possession  of,  40  6,  689  d. 
patent  for,  how  proved,  796  d. 
See,  Indian  landa^  State  lande.  Real 
property. 
Laws   of  other  States  and  govern- 
ments, how  proved,  795. 
.     inconsistent  with  code  repealed, 

88241 
Leasehold,  sale  of,  on  execution,  542^'. 
Leave  and  Ueense,  defence  of,  281/. 
to  suSj  when  to  be  alleged,  191  b. 
Legacies,  parties  to  actions  to  recover, 

129  &,  e. 
Legal  and  eqiUtahle  reUrf  may  be  de- 
manded in  the  same  action, 
258  a,  888  «,  884  a,  k,  828  b. 
Legal  notices,  time  for  publication  of, 
how  computed,  795. 


Legatees,  proceedings  by  and  against, 
not  affected  oy  the  code,  885. 
See,  Jcini  ddftors,  dke. 
Legitimacy  cfchMron^  how  question- 
ed in  actions  for  divorce,  901. 
Letters  patent,  action  to  vacate,  804. 
Letters  private,  injunction  to  restrain 

publication  of,  403  / 
Letten,  rogatory,  superior  court  will 

not  issue,  766  g. 
Levy.    See,  BKcution. 
Liability  created  by  statute,  within  what 

time  to  be  sued  upon,  98. 
Libel,  actions  for,  cannot  be  brought 
injustices*  courts,  54. 
must   be  brought  within  two 
years,  98. 
parties  to  action  fbr,  126  g,  121  e. 
arrest  in  action  for,  864/. 
injunction  to  restrain  publication 

of,  405  e. 
GompMnt  in  action  for,  225  e,  838, 

888  0, 832  ^  6. 
answer  in  action  for,  829, 278  6, 

881(2. 
Justification  on  ground  of  troth, 

how  pleaded,  829  a. 
what  are  mitigating  circumstances, 

278  b,  ma. 
mitigating  circumstances,  no  de- 
murrer to,  881  c. 
costs,  581^,  591. 
rule  of  damages  in,  881  g. 
See,  Slander. 
Liberties.    See,  Jail  liberties. 
License,  answer  of,  281  /,  64  e. 
Uen,  effect  of  order  in  proceedings 
supplementary  to    execution 
as,  562  b. 
by  Judgment  on  real  estate,  47   a, 

70,  84,  518,  548  b. 
by  execution  on  personal  proper- 
ty, 586  e. 
by    attachment   on   real     estate, 

422^. 
by  referee  for  his  fees,  601  a. 
l^  attorney  for  his  fees,  553  i,  582  /, 

816^. 
costs  in  actions  to  enforce,  595  g, 
counter-claim  of,  294  i. 
law,  proceeding  under^  appealable 

to  county  court,  40  b. 
proceeding  under,   witnesses   in, 

746(1. 
provisions  of,  not  repealed  by  the 
code,  88). 
Life  interest,  how  computed,  896,  904. 
Life  tenant  See,  lenantfor  Hfe^  Ourt^ 

sy,  Dower. 
Lights,  for  courts,  supervisors  to  ttu* 
nish,  87. 
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Umitatloiw,  when  the  coart  will  re-i 
strain  the  defendant  firom  inter- 
posing the  defence  of,  448  «. 
dennoe  of,  mast  be  set  np  in  an* 

swer,  9 ),  885  fr. 
leriyal  of  deht  barred  br,  104. 
statute  of,  of  other  states,  89  m» 

of  counter-claim,  293  «, 
^  aduMu^  repeal  of  existing  limita- 
tions,  88. 
when  action  deemed  oommeno- 

ed,  100, 177  a. 
effct  of  abeence  from  Btate  on, 

90  b,  101  a,  fr,  c 
Bee,  Timet  for  eommendng  a^ 
UoM.    Fin^ign  eorporaiiont, 
TArrMtmd  divorce.    See,  Ihnree. 
Umited  Jurtidiotion,  pleading  deter- 
mination of  court  or  officer 
of,  826,  281  A 
Xdnadtad  partnerahipa*  complaint  to 
distribute  assets  of,  285  d, 
parties  to  actions  by  and  against, 
126  A. 
Uqaidated  damages,  form  of  summons 

in  action  to  reoorer,  157  d 
Uqnidate  damages,  defendant  may 

offer  to,  784. 
Ills  pendens,  notice  of.  when  may  be 
filed,  160. 
what  to  contain,  160. 
in  foreclosure  suits,  160, 182/. 
when  constructive  notice,  161. 
court  may  order  it  to  be  remov- 
ed from  the  files,  161. 
in  Kings  county,  162  ^  858  a. 
to  be  recorded,  laws  1864,  ch.  58. 
Iiookport  and  Niagara  Falls  Rail- 
road, Jurisdiction  of  county 
court  as  to,  40  &. 
XiOng  aooount,  what  is  a,  492  0,  d, «,/. 
Long  summons,  57. 
Lost  paper,  Ac,  place  of,  how  sup- 
plied, 794 
Lost  bond,  complaint  on,  208  e. 

noU,  211  A. 
Lonaoy.    Bee,  Gomrnimonof  iMnaey, 
LnnaUo.  coiiuty  court  has  jurisdiction 
of  the  person  and  estate  of,  89. 
action  against,  118/ 
Judicially  declared  such,    cannot 
be  sued  except  by  leave  of  the 
court,  105  e, 
service  of  summons  on,  165  6,  d. 
discharge  of,  from  arrest,  873  d, 
custody  and  disposition  of  estate  of, 


M. 

ICiil,  service  of  papers  by,  788, 788. 
time  of  service  by,  790. 
party  to  whom  paper  sent  takes 
the  risk  of  ttie  fisilure  of  the, 
789  a. 
sheriff  may  return  process  by,  583& 
Malloious    proseoation,    complaint 
for,  228  c 
defences  in  action  for,  297  b. 
action  for,  cannot  be  brought  in 

Justices*  courts,  54. 
costs  in  actions  for,  581^,  591. 
Maliolons  trespossi  costs   in  sctioa 

for,  585. 
Managing  agent  cfa  corporatitm,  who 


to,  not  affected  by  the  code,885. 
eommittee  of, payment  of  costs  by  ,896. 
actions  by  and  against,  165  e,  118/ 
confession  of  judgment  by,  723. 
See,  Gomminuon  of  Lujiacy. 


Is,  164  e. 
service  of  summons  on,  164  & 
TKranj^amw^^  procecdings  on,  qot  af- 
fected by  the  eeeond  part  of 

the  code,  831. 
on  return  to,  rule  to  plead  may  be 

entered,  877. 
appeal  from  order  for,  666  A,  637  a, 

679  A,  834  e. 
verdict  on,  473  d.  \ 

relator  may  be  a  witness,  746  A. 
code  not  to  applyto,  834. 
sections  169  to  177  of  code  relate 

ing  to  amendments  applied 

to,  834. 
ooets  in,  877  A. 
ICanifest  ipjnstioe^  new  trial  injns- 

tioe*s  court  u>  prevent,  709  & 
Mannfactortog    ommiwnins,    action 

against,  parties  to,  118  «. 
in  Herkimer  county,  241  dL 
Itfarlne  court,  of  New  York  city,  88L 
action  on  Judgment  of,  96  a. 
Judgment  of,  may  be  reviewed  in 

New  York  conmion  pleas,  47, 

688,  692  k 
may  issue  commission,  758  A 
execution  against  the  person  oo 

Judgment  of,  529  e, «. 
Jurisdiction  of,  581  / 
costs  on  appeal  in,  716  «. 
^  regularity  of  Judgment  of,  will  not 

be  reviewed  by  .New  York 

common    pleas  on    motion, 

688  a,  692  i. 
appeal  to  court  of  appeals  in  so* 

tion  commenced  m,  26. 


supreme  court  rules  apply  to,  8346 
provision  of  revised  statutes  asjManiage,  breach  of  promise  of,  form 

of  summons  in  action  for,  158  d 


arrest  in  action  for,  363. 

complaint  for,  229  a. 

female  cannot  be  arrested  in  action 

for  breach  of  promise  of,  866  d» 
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Mafrlage— AmfA  lued. 

not  to  abate  action,  188. 
action  to  declare  Yoid,  897. 
Bee,  Diwrce. 
BCarried  woman,  parties  to  action  by 
and  against,  121. 
costs  against,  585  d. 
need  not  prosecate  or  defend  by 
guuroian  or  next  friend,  131. 
complaint  to  charge  separate  es- 
tate of,  229/. 
domicU  of,  145  (f. 
complaint  by,  231  e, 
answer  by,  257  a,  128  a,  381  K 
confession  of  Judgment  by,  728. 
when  she  may  be  a  witness  to  con- 
tradict her  husband,  568  0, 744/ 
cannot  appoint  an  attorney,  138  a. 
action  to  charge  separate  estate  of, 

56,506. 
•tatute  of  limitation  does  not  ran 

against,  95, 102. 
assignment  by,  109  b,  e. 
Judgment  against,  506, 613  ^,  618. 
execution  againsL  528  g,  536, 537  b. 

the  person  of,  539  a, 
levy  on  property  of,  for  debt  of 

husband,  587  p,  e, 
supplementary  proceedings  against, 
558  & 
Material  allegation,  what  is,  887  e, 
if  not  denied,  deemed  admitted, 
887. 
Material  Tariance,  what  is,  889,  840. 
Ma  yoTtdbe.^  qf  New  Tork^  appeal  by, 
from  marine  court  or  Justices* 
Judgment,  693  a. 
actions  against,  38  ^,  45  Ob 
allegations  in  complaint  against, 

285  6. 
costs  against,  581  e. 
See,   Municipal  carporatian.  City 
auihoriiiea. 
BCayor's  oowrt,  proceedings  in,  may 
be  transferred  to  county  court, 
41/45. 
Jurisdiction  of,  46. 
power  of,  to  order  production  of 

documents,  786  c 
appeal  from,  •  o  supreme  court,  670. 
Meobanlos'  Hen  law.     See,  Lien  Law, 
hen^  complaint  to  foreclose,  219  c 
examination  of  witness  to  sus- 
tain. 746  d 
appeal  from  Justices' Judgment 
in  proceedings  on,  40  b,  689  &, 
693  tf. 
Mercantile  factor,  trustee  of  express 

trust,  119  b. 
Merger  of  right  to  prosecute  crimin- 
ally, civil  action  is  not,  19. 


Merits  affldayit  of,  when  necessary, 
461, 86D. 
requisites  of,  462  e, 
seryice  and  filing  of,  468  «,  A. 
order  involying,  wiiat  is,  684  dL 
Mesne  profits.   See,  ESeetment.  825. 
Metropolitan  poUoe  act,  when  par- 
ties holding  office  under,  can* 
not  be  arrested,  361  a. 
when  parties  holding  office  un- 
der,   cannot   be   subpoenaed, 
756i. 
BCUeage  to  witnesses,  578  a. 


BUnlster  of  the  Qoepel*  not  allorwed 
to  testify  to  certain  matters, 
755  a. 
Minor,  service  of  summons  on,  163. 

See,  Infant, 
Minatea,  special  yerdict  or  finding  to 
be  entered  on,  472. 
yerdict  to  be  entered  on,  476. 
motion  for  new  trial  founded  on, 

476. 
€f  judgment^  when  cannot  be  set- 
tled ABjMirfo,  516e. 
entry  on,  of  filing  mortgage  with 
the  clerk,  891, 
Misjoinder  <f parlies,  remedy  for,181  d 
Misnomer,  m  summons,  155  d. 

See,  FieUtioiLs  name. 
Missionary  societies,  sale  or  lease  of 

real  property  of,  29  c 
Mirtake,  the  court  may  at  any  time 
•    order  an  amendment  by  cor- 
recting a  mistake  in  the  name 
of  a  party,  or  a  mistake  in 
any  other  respect,  855. 
court  may  relieve  a  party  from  a 
Judffment  order,  or  other  pro- 
ceeainff   taken   against    him 
through  his  mistake,  inadvert- 
ence, surprise,   or  excusable 
neglect,  856,  355,    701,    709, 

€f  officer  of  the  court,  party,  when 
not  to  suffer  by,  840  b. 

Bee,  Amendment,  Variance, 
Mitigating  circumstances,  pleadinff, 
278  b. 

what  are,  380  a,  278  b, 

cannot  be  demurred  to,  831  e. 
Moneyed  coiporationsk  time  of  limi- 
fation  not  applicable  to  actions 
against,  108. 

ti^  unction  to  restrain  misapplica- 
tion of  frinds  by,  403  g, 

effect  of  code  on  proceedings  to 
dissolve,  consiaered,  886. 
BSoneys,  order  for  payment  of,  895. 

of  infants,  when  to  be  pidd   to 
guardian,  883. 
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hrniffki  itUo  court  to  whom  paid, 

8»4 
acooont  of,  how  kept,  895. 
of  unknown  owners,  proceedings 

on  claim  of,  905. 
had  and  received,  complaint  for, 

lent,  complaint  for,  238  d. 

paid,  complaint  for,  234  A. 

See,  SurpluM  manqfi. 
MoKtgage.    See,  Fot'ecloiure^  SaUtfac- 
UotL 

parties  to  action  to  set  aside,  129/. 

€<ueSt  court  need  not  be  ftirnished 
with  copy  pleadings  in,  when 
plaintiff's  nght  not  contested, 
870. 

oomiter-claim  in,  295  & 

receiver  in,  437  ^  888  ik 

reference  to  report  amount  due  in, 
888, 885  ik. 

absent  defendants  and  infSuits  in, 
888. 

application  for  Judgment  in,  to  be 
at  special  term,  883. 

referee's  report  to  be  confirmed 
before  judgment  entered  on, 
888. 

proof  of  filing  notice  of  U»  pendent 
in,  883. 

Judgment  for  sale  in,  888,  889. 

appeal  from  Judgment  for  sale  of 
mortgaged  premises.  665. 

surplus  on  ^e  of,  to  be  deposited, 
889,894. 

how  surplus  moneys  obt^dned  out 
of  court,  889,892. 

mortgage  must  be  recorded  before 
deed  executed,  ^1. 

derk  to  enter  in  minutes  the  fil- 
ing the  mortgage,  892. 

sheriff  to  sell  in  parcels,  unless 
otherwise  ordered  by  the 
court,  891. 

notice  of  sale,  how  to  be  publish- 
ed, 894. 

staying  sale,  894. 

setting  aside  sale,  887  e, 

by  railroad  company,  complaint 
upon,  240/. 

See,  Foreclosure, 
Mortgage  creditons  right  *of,  to  re- 
deem from  sale  on  execution, 
544  <5. 
MortBaged  ohattela,  levy  upon,  on  ex- 
ecution, 536/. 
Motion  and  order ^  772. 

defined,  778,  779  h. 

application  under  section  228  is 
not»409A. 


Motion— egntffitieti, 

to  be  on  notice  or  order  to  diow 

cause,  772  6, 868. 
when  must  be  made  to  the  oooit, 

772  c 
to  set  aside  for  irregnlarity,  772/. 
one  in  several  actions,  773  c 
papers     to    be    legibly  writtCD, 

773  d 
to  be  filed,  774  a,  687  «,  85L 

all  objections  to  be  comprised  in 

one  motion,  778,  e, 
death  of  party  pending,  773  a. 
order  upon,  concludes  only  ps^ 

ties  and  privies,  773/ 
order  upon  binding  until  set  aode, 

778  it 
stay  of  proceedings  pending,  778  L 
denying  motion  for  party  reiusiDg 

to  be  examined  orally,  776  & 
commission  to  examine  witnesses 

on,  757  g, 
to  be  heard  on  pleadings,  776/. 
right  to  begin  on,  776  K 
objecting  to  complaint  on,  776  i 
impeachmg  a  deponent  on,  776i 
to  be  for  first  day  of  term,  778/. 
grounds  of,  to  be  stated,  773  g, 
countermand  of  notice  of,  773  K 
order  on  by  default,  773  i»,  868. 
preliminary  objection  to,  774  A. 
afildavits  on,  774  c. 
deposition  on,  44  note,  746  ^757^, 

779. 
amendment  on,  851  e,  892&. 
extent  of  relief  on,  774  d. 
amending  moving  papers,  893  \ 

n^g. 

renewal  of,  886  d,  449  i,  775  & 
decision  on,  is  an  order,  772  & 
within  what  district  to  be  msd^ 

778, 779/,  780. 
preference  of  certain,   778,  910, 
m  actions  arising  in  Erie  countr 

780  ^ 
Orleans  county,  780  c 
First  district,  780  <i,  86,  772  A 

910. 
in  superior  court,  44  noU,  777  A. 
in    Isew   York   common   plss^ 

44  note, 
how  noticed,  and  defaults  thereoHi 

870,  876,  781. 
enumerated,  869. 
non-enumerated,  869. 
reference  on,  44  naU,  746  «,  797/, 

779. 
papers  to  be  fiimished  on,  870,  STL 
to  dismiss  appeal,  675  k. 
for  discovery,  855. 
contested,  869. 
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Motion — continued, 

for  new  trial,  476,  477, 478  a, 
for  Judgment  at  general  term,  483. 
to  have  cause  heard  in  an  adjoin 
inff  county,  by  reason  of  th< 
reiationsmp   of  the    Justice, 
&c.,  85  (I, 
to  strike  out  irrelevant  or  redun- 
dimt  matter  or  to  make  plead- 
ing definite  and  certain,  877. 
to  vacate  or  modify  provisional 
remedy  to  have  a  preference, 
778. 
transfer  of,  783, 86, 44  Tioie, 
points  on,  875. 
questions  of  fact  arising  on,  n^ 
be  referred,  44  noU^  757^,  77J, 
776  c,  489, 408  e, 
!n  court  of  appeals,  844. 
in  lieu  of  appeal,  637  A,  651/. 
eoeison,  allowed  in  discretion  of 
the  court,  620. 
when  allowed,  630  a,    776   k, 

686  2. 
order  should  determine  amount 

of,  621  e. 
where  order  by  default,  621  K 
how  collected,  621^'. 
order  allowing  or  denying  not 
reviewable,  680  r. 
Municipal  corporation,  costs  in  ac- 
tion against,  591  b, 
security  on  appeal,  687  e, 
ii\}unction  fL^mst,  402  e,  802^',  k. 
Municipal  ordmance,  allegation   of 
violation  of,  828/. 


N. 


Name,  change  of,  pending  an  action, 
849  e. 
to  be  endorsed  on  papers,  858. 
to  be  stated  in  pleadings,  828  &, 
fictiUoue,  when  party  may  be  sued 

bv,  857. 
mistake  as  to,  186  e, 
of  court  in  summons,  154  b, 

complaint,  185  a. 
of  parties  in  the  complaint,  186  c 
Naturalization  of  aliens.  Jurisdiction 

of  county  court  as  to,  40  ft. 
Ne-ezeac,  when  it  mav  issue,  362  e. 
Neglect  court  may  relieve  fjrom  Judg- 
ment taken  through,  355,  701, 
709,  685  b. 
Negligence^  parties  to  actions  for  in- 
Jury  by,  129  ». 
complaint  for  hijury  by,  224  e^ 


Negligence — eonUnued, 
how  alleged,  246/. 
assignment  of  claim  of  damages 
for,  109  n,  110  g,  h. 
New  action,  what  is,  720  a,  687  g. 
Newaasignment,  not  allowable  under 
present  practice,  302  d,  845  a. 
New  matter,  denned,  275  d. 
must  be  pleaded,  276  b, 
in  confession  and  avoidance,  276  e. 
New  promise,  to  take  case  out  of  lim- 
itation, 104. 
New  trial,  motion  for,  476, 477, 478  a. 
where  to  be  heard,  477. 
is  a  proceeding  distinct  f^om  ap- 
peal, 478  a. 
on  feigned  issue,  479  k. 
for  newly-discovered  evidence, 

479  m. 
for  verdict  against  evidence,479  L 
excluding  evidence,  479  n, 
want  of  evidence,  479  o, 
surprise,  480  e, 
charge  of  Judge,  480  d 
for  misdirection,  480  a. 
admitting  improper   evidence, 

480  ft. 
for  excessive  damages,  480  &, 
for  inadequate  damages,  480/. 
for  perverse  verdict,  480  g, 
in  penal  action,  480  h. 
in  equity  cases,  480  i. 
on  payment  of  costs,  607  $. 
when  granted,  480  A;,  644  ft,  643, 

677  m. 

on  appeal  from  Judgment,  642, 701. 

on  appeal  fh>m  city  court  of  Brook- 
lyn, 670^. 

on  appeal  from  Justices  of  the 
peace,  670  A. 

after  trial  by  referees,  501  g, 

county  court  may  grant,  40,  689. 

costs  on  motion  for,  480  f,  603  0. 

costs  on  appeal  from  order,  481  g, 

may  be  allowed  on  appeal  firom  a 
Judgment  in  a  Justice's  court, 
689,  690  a,  ft,  700,  701,  702, 
716,  709. 

appeals  to  court  of  appeals  from 
orders  granting,   25,   650  g, 
712  a. 
general  term  fW)m  orders  grant- 
ing or  refusing,  679,  685  ft. 

examination  of  parties  on,  747  «. 

in  ejectment,  825  e. 

in  divorce  cases,  862. 

evidence  on,  480  «. 
motion  for,  481  e. 
New  York  city,  common  pleas  and 
superior  court  of,  43. 

charter,  how  proved,  795  e. 
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New  Tork  oitf—emtimiei, 
costs  in  actions  against,  881  e, 
service  of  sommons  on,  164  «. 
setting  aside  Judgments  against, 

execution  against,  628  «. 

Bee,  Fh'tt  judkial  di$inel,  Charter, 
Ditirki  court,  Mayer  nf  New 
Tork,  Streets,  Baperior  eowrt. 


Note  of  iasae^  P&rtr  giving  notice  of 

trial  to  fiirnuh,  457. 
requisites  of,  and  when  to  In 

furnished,  457, 460  a. 
in  superior  court,  917. 
duty  of  derlL  on  receipt  of^  457. 
for  general  term,  871. 
nooce  of  argument  in  plaee  o( 

in  court  of  appeals,  847. 


New  Tork  ooonty,  eupereisor;  ser-  Notes.    See,  B3U  and  jiotes^ 


vice  of  summons  on,  164  A. 
New  Tork  common  ploae. 

See,  Common  p^. 
New  Tork,  euperior  eourt  of. 

See,  mtperior  eourt. 
Next  circuit  wtiat  is  meant  by,  859  b. 
Next  friend  for  married  woma»f  nei 

neeeuary,  121. 
Next  ofkin,  who  are,  138  g. 
Non^emuneratad  motloQe,  what  are, 
and  wliere  to  be  heard,  869, 
870. 
hearing  of,  876. 
See,  MoUone. 
Non-impriaomnent  act  warrant  may 
issue  under,  862  h. 
not  affected  by  code,  860. 
Non-Joinder  ofpartiee,  282  a. 

See,  Parties. 
Noo-repeir  of  premises,  action  for  in* 


J  jury  by,  224/ 


Non-resideut,  wiio  is,  864  g. 

dibtor,  jurisdiction  of  county  court 
.  as  to,  89. 

service  of  summons  on,  by  publi- 
cation, 168. 

attachment  against,  46  (,  417  e, 
416  & 

may  issue  an  attachment,  417  e, 

arrest  of,  863. 

security  for  costs  in  actions  by, 
587. 

service  of  papers  on,  T91. 

hotfbeneflt  of  exemption  law,  550  A, 

may  he  compelled  to  convey  the 
title  to  property  oat  of  the 
state,  568  d 

aUomey9,  850,  792. 

See,  Attachment, 

plaintiff  may  submit  to,  or 
may  be  nonsuited  on  trial  be- 
fore referees,  861. 

for  insufficiency  of  complaint,465A. 

has  no  ri^ht  to  submit  to,  after  the 
jury  have  retired  to  consider 
their  verdict,  861. 

in  what  cases,  467  n. 

effect  of,  468  €. 

on  inquest,  468  K 

injustice's  court,  77/ 

See,  Dismissal  of  complaint. 


surrender  of  on  the  trial,  222  d, 
Nottoe^  to  be  in  writine,  787. 

of  non-acceptance,  £a,  of  bill  or 

note,  defence  of,  278  «. 
publication  of^  how  proved,  795  & 
eermee  ef^  787. 
personal  ch*  as  prescribed,  788. 
by  mail,  789, 788,  790. 
irregularity  in,  how  waived,789^ 
when  not  required,  790. 
on  party  out  of  the  State,  791. 
to  bring  party  into  contempt,792. 
where  party  appears  by  attomef, 

790. 
proof  of,  787*/. 
ef  motion  generatty,  length  of,  781, 
876, 870. 
countermand  of,  778  K 
of  judgment,  646  b. 
of jud^ent  of  affirmance,  or  reve^ 
sal  by  de&ult,  when  necessary, 

QAA 

of  appearance  or  retainer,  to  be 

deemed  an  appearance,  853. 
of  bail,  imports  notice  of  retainer 

854  6. 
of  trial,  457. 
at  aidUoumed    circuit,    county 

court,  or  oyer  and  terminer, 

85. 
before  referee,  497  & 
where  two  actions  between  the 

same  parties,  459  e. 
should  state  intention  to  take  in: 

quest,  860. 
should  state  intention  to  take  as 

sessment  of  damages,  4{9  «. 
and  for  affirmative  relief  to  de 

fendant,  459  s. 
insufficient,  will  render  verdici 

irregular,  4F9  f. 
either  party  givms,  may  brisg 

issue  to  trial,  461. 
of  ailment  of  appeal  to  geaera] 

term,  675  i 
of  amiment  in  court  of  appeals^ 

of  adjusting  costs,  618. 

(^settling  the  form  of  the  judg- 
ment, when  it  must  he  ziveD, 
616  & 
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Notion— «on(»ni^ 

of  sale  of  real  estate  on  execution, 

requisites  of,  540/. 
of  no  personal  claim,  160.     See 

Personal  claim. 
oiUtpendens,  160,  853.    See,  Xm 

pendens. 

of  appeal^  640  a,  690.    See,  Jitpeal 

ugai  publication  of,  795. 

of  daim  of  surplus  money,  899. 

See,  Oonstruetive  noUee. 

Nuisance^    inlunction    to    restrain, 

408^ 

writ  of,  abolished,  and  action 

substituted,  818. 
parUes  to  action  to  restrain  con 
tinuance  of,  126. 
Nullity,  a  pleading  cannot  be  treated 
as  a,  256/  806  g,  857. 
qfmarriagef  not  to  be  declared  by 

default,  902. 
order,  when  not  to  be  treated  as  a, 
781  6, 

Nuno  pro  tunc,  Judgment,  515  /,  644 
A,678d. 
leave  to  sue,  86  e, 
exceptions,  487  d, 
amending  return,  584  d, 
Numbwlng  causes  of  action  or  defbnoe, 
856. 
folios,  857. 
Number  of  counsel  to  be  heard,  878. 


0. 

Oaths,  referees  may  administer,  798. 
Object  of  action,  notice  of,  160, 858. 
Oocupcuiti  of  State  lands,  removal  of, 
within  Jurisdiction  of  county 
court,  89. 
Occupation,  when    deemed    to    be 
under  legju  title,  98. 
under  written  instrument,  98. 
OfEer  qf  defendant  to  compromise  the 
whole  or  part  of  the  action,  de- 
fendant may  before  trial  or 
verdict  offer  to  allow  Judg 
ment  for  a  certain  sum  and 
costs,  72. 714. 
in  what  actions,  782  a, 
form,  782  b. 

when  it  may  be  served.  782  d 
amendment  by  plaLnuff,  effect 

in,  782  0. 
by  Joint  debtors,  782/,  g, 
by  i)artner8,  783  a. 
•oceptance  of  offer,  781. 


Offer,  <£e.,  to  compromise"- oontlnwed, 
when  offer  deemed  withdrawn. 

782. 
effect  of  offer  if  plaintiff  do  not 
recover    a    more     favorable 
Judgment,  782. 
to  liquidate  the  damages,  784. 
effect  of  such  offer,  784. 
effect  of  acceptance  or  refusal 

of  such  offer,  784. 
what  is  a  more  favorable  Judg- 
ment. 788  b, 
costs  a^er,  788  d 
entry  of  Judgment,  784  b. 
cf  respopdent,  to  correct  Judgment 
appealed  from,  714. 
Office^  action  for  usurping,  804. 
Officer  qf  corporation  or  banking  cMod^ 
aUon,  when  liable  to  arrest,  868. 
of  court,  mistake  of,  not  to  preju- 
dice  party,  840  b, 
to  act  as  guardian,  880. 
to  require  sureties  to  Justify,  852. 
how  compelled  to  return  pro- 
cess, 852. 
clerk  and  chaml)erlam  are,  567  g» 
See,  PubUc  officer.  Official  bond. 
Official  bonds,  of  sheriffs,  surrogates, 
and   other  officers,  proceed- 
ings on,  not  affected  by  the 
cc^e,  885. 
Official  capacity,  what  officers  may 
sue  in,  117  b, 
parties  to  action  in,  107  a. 
OnuHJon,  court  may  supply,  856.  See^ 

Miglake, 

Opening  Judgment  by  defiiult,  448  4^ 
678  h,  168, 178  e. 
review   of  oider  on  motion  to 

open  de&ult,  682  u,  681/,  ^. 
Judgments  against  Hew  York  city, 
450  b,  m  g. 
Oral  examination  on  motion,  746  «l 

757  a,  779. 
Order,  definition  of,  772. 

review  of,  on  appeal  ftom  Judg- 
ment, 642. 
concludes  only  parties  or  prices, 

778/ 
binding,  until  set  aside,  778  k. 
at   chambers  after  order  of  the 

court,  775  c* 
benefit  of,  how  lost,  851. 
time  for  oompl^ng  with,  878. 
distinction   between,   and  Judg- 
ment, 458  (2, 772  a. 
oondilional  order,  774  & 
in  superior  court,  777  h,  918. 
by  default,  773  m. 
made  out  of  court,  how  vacated 
or  modified,  638. 
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After  order  of  oomt,  U  imigQiar, 

775  c 
entitling,  775  d. 
entry  of,  775  d,  684  a,  ^  911. 
■enice  of,  777/ 
to  what  time  it  relates,  770  tL 
Toid  order,  776  h, 
out  of  court,  778. 

staying  proceedings,  778, 780  «,  878. 
copy  affidavit  to  be  served  with, 

783,  7^  a,  85a 
by  county  Judge,  778, 788, 782. 
See,  CauHiifjwiM. 
must  be  entered,  before  I4>pealed 

from,  684  a,  775  6. 
at  ehamiben^  review  of,  in  common 

pleas,  928. 
on  petition,  to  refer  to  petition, 

87a 

on  petition  may  be  enrolled  or 

doclceted,  878. 
on  banks  for  payment  of  money, 

895. 
appointing  guardian,  881. 
to  show  cause,  409,  781. 
in  second  district,  9ia 
motions,  to  be  on,  or  on  notice, 
781.868. 
appeal  fit)m,  25,  777  g, 
in  superior  court,  777  K 
In  common  pleas,  928. 
See,  OfndUiofuil  order ^  Final  order , 
Intermedial  order. 
Ordinary    prooeedinga,   provisional 

remedies  are  not,  790  e. 
Oiiginal,  when  copy  may  be  used  in- 
stead of,  794 
Orleana  county,  motions  in  actions 

pending  in,  780  & 
Orphan  aaylnm,  sale  or  lesse  of  real 

property  of,  29  & 
Owner,  538  «,  203  a. 

a  conclusion  of  law,  195  2, 196  p, 
allegation  that  plaintiff  is,  203  a. 
of  boaU^  MM0b,  or  itoffes,  actions 
against,  who  may  be  made 
parties  to,  118  a. 
Oyer  and  Terminer,  existing  provis- 
ions of  law  as  to  terms  of,  re- 
pealed, 29. 
jurisdiction  of,  30  g, 
extraordinary,  34 
may  lie  adjourned,  85. 
Junes  may  be  drawn  for  adjourned 

court,  35. 
causes  may  be  noticed  for  trial  at 

adjourned  court,  35. 
Inabilltv  of  jud^e  to  preside  at,  86. 
looms  for  holdmg,  37. 


p. 

Papeii»  i0mos  </,  how  made,  78a 
by  mail,  788,  789. 
irregul8[nty  in  service   o(  how 

waived,  789  g. 
when  not  requir^  to  be  served  on 

defendant,  790. 
on  party  out  of  the  State,  791. 
where  party  appears  by  attorney, 

to  be  on  the  attorney,  79L 
to  bring  party  into  contempt,  791. 
Joot  or  wtthhdd^  how  place  of  sap- 


plied,  794. 
to  be  filed. 


^.792,861. 

transfer  of,  on  change  of  place  of 

trial,  851. 
attorney  to  endorse  his  name  snd 

residence  on,  85a 
to  be  furnished  the  court,  on  mo- 
tions, 870. 
on  appeal,  871. 
to  be  furnished  on  appeal  to  the 

court  of  appeals,  657  d,  843. 
to  be  printed,  871, 841. 
to  be  marked  by  folios,  and  legibly 

written,  857. 
production  of,  on  tubpmna  diua, 

747  a. 
See,  Dimowry, 
Parol  argeendent.    See,  Agrmmmt 
Part  of  dimifi,  order  to  satisfy,  433, 

439  iL 
pavmenty  answer  of,  284  b. 
Partial  defence,  when  allowed,  277  & 

See,  MitigaUng  eireumUances. 

Parttoulan.    See,  BiU  of  partieulan. 

Paxtiee  to  aotiona,  who  are,  105, 144 

«,746a. 
guardians  ad  Uiem^  are  not,  105  a 
provisions  as  to,  applied  to  i» 

tices'  courts,  72. 
how  designated,  85. 
in  complaint,  id6  «. 
provisions  as  to,  105. 
party  in  interest  to  sue,  105. 
rule   in   equity   as   to,  adopted, 

106  a. 
by  Bssi^ees,  115. 
by  admmistrators,  116. 
by  executors,  116. 
by  trustees  of  express  trust,  116, 

119  & 
by  and  against  public  officers,  117  h. 
by   and  against  private  pa^tDe^ 

ships,  117  d, 
carriers,  118  a. 
by  board  of  education,  118  & 
by  and  against  persons  not  in  be* 
«       ing,  120  h. 
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Parties  to  aottom    etmUnued. 

by  the  United  States,  121  a. 

on  bond  of  town  0tu>erintendent8» 
121  b, 

by  trustees  of  religionfl  societies, 
121  e,  117  <L 

by  parties  authorized  by  statute  to 
sue,  lift. 

against  owners  of  yessels,  boats,  or 
stages,  118  a. 

by  and  against  Joint-stock  com- 
panies, 117  d. 

lo  recover  compensation  for  caus- 
ing death  l^  wrongftd  act, 
llo  cL 

by  banking  association,  118  b, 

on  bond  taken  in  the  name  of  the 
people,  116  «. 

on  note  ^ven  to  executor  for  debt 
of  his  testator,  127  g, 

on  administration  bond,  116  6. 

on  constable's  bond,  117  c 

on  covenant,  119  a. 

for  penalties,  130  b. 

by  and  against  boards  of  health, 
120  c. 

by  Seneca  nation  of  Indians, 
120  d 

by  a  republic,  120/. 

by  officer  of  foreign  government, 
120^. 

by  receivers  and  dieriff,  120  e, 

by  N.  T  fire  companies,  117  d 

by  and  against  limited  partner- 
ships, 117  d 

against  shareholders  and  stock- 
holders in  dissolved  compa- 
nies for  manufacturing  pur- 
poses, 118  & 

by  member  of  unincorporated  as- 
sociation, 117  dL 

by  one  on  behalf  of  himself  and 
others,  having  a  common  in- 
terest, 181,  l&f. 

on  bills  and  note8|,  &c.,  188. 

by  and  against  idiots  or  lunatics, 

118/ 
town  and  country  officers,  117  b. 

habitual  drunkards,  118/. 

common  informers,  120  b. 

under  act  relating  to  port  wardens 

and  pilots,  120  b, 
by  auctioneers,  119  b, 
by  mercantile  factors,  119  b. 
for  injunction    to    restrain    the 

continuance  of  a   nuisance, 

108  0. 
lo  set  aside  mortgage  as  usurious, 

129/ 
lo  foreclose  a  mortgage,  180  d, 

886  a. 


Parties  to  aotioiis— «0»<i»iMdL 

l^  and  against  husband  and  wifo, 

121. 
plaintiff,  126. 
defendant,  127. 
for  slander,  130  i, 
for  partition,  811  d,  815 1 
where  infimt  a  party,  128. 
of  ejectment,  820  c,  i 
in  creditors'  suit,  128  d. 
infant  Joint  contractor  must  be, 

129  A. 
who  to  be  Joined  as,  126, 127,  181. 
on  bills  and  notes,  183. 
death  of,  pendsrUe  JiU$,  188,  184, 

500 i,  K  515/  144  6, 802, 816 «, 

/  g,  870,  824  m,  825  6, 860  0. 
marriage  of,  pendenAe  UU^  183. 
transfer  of  interest  of,  188 
court  may  determine  controversy 

between,  189. 
when  they  may  interplead,  189. 
demurrer  for  defect  of,  257, 260  «. 
amendment  as  to,  848  g^  851 «,/. 
when  others  may  be  ordered  to  be 

brought  in,  139. 
examination  of,  as  witnesses,  744. 
when  allowed  witnesses'  fees,  617/, 

744  d. 
service  of  notices  and  papers  on, 

788. 
not  to  suffer  by  delay  of  court, 

840  ft. 
mistake  of  officers  of  the  ooiurt, 

840  d. 
Judgment  against  one  of  several, 

506,507  a. 
attorney  to  disclose  residence  of, 

106  d. 
See,  Party,  VerifioaUonf,  Death, 
Parties  to  appeal,  how  designated, 

639. 
Partition,  provisions  of  revised  stat- 
utes apply  to  action  for,  810. 
county  court  has  lurisdiction  in 

action  for,  89, 40  a. 
section  178    of  code  applies  to, 

849  a. 
must  be  by  action 

811a. 
suit  is  in  rem,  810  & 
in  what  cases,  810  d,  898. 
place  of  trial  of,  148. 
of  part  of  premises,  811 «. 
parties  to,  811  d. 
bringbig  in  new  parties  by  amsD^ 

ment,  815  tL 
by  in&nt  plaintiff,  811/ 
where  there  are  **  unknown  own* 

ers,"  812  a. 
complaint  for,  812  6. 
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Partition— «m<tntM(f. 

notice  of  pendeucy  of  action,  812  & 
infant /<;m«  covert  defendant,  813  d 
infant  or  idiot  defendant,  guardian 

for,  124, 779  «,  812  e, 
defence  of  non  tenent  innmui^  813  «. 
defence  of  action  pending,  818/. 
where  defendant  aoes  not  answer, 

818^. 
advertising  for  liens,  818  K 
court  will  not  tiy  disputed  title  in^ 

814  a. 
contesting  validity  of  devise  in, 

814  &. 
allowance   for  improvements  or 

injury,  814  c 
contingent  interest  of  person  not 

in  esse,  814  d. 
and  tale,  when  decreed,  814^  898. 
Judgment  814/. 
new  trial,  814}. 
manner  of  sale,  814  k. 
notice  of  sale,  815  a. 
sheriff  to  account  for  proceeds  of 

sale,  815  e, 
death  of  plaintiff,  effect  of,  816  &. 

defendant,  effect  of;  815  g. 
discharging  purchaser,  resale,  816J. 
proceed  of  sale  to  be  brought  into 

court,  816  a, 
inchoate  right  of  dower,  how  pro- 
vided for,  816  b. 
amendments,  816  c 
plaintiff  to  prosecute  with  reason- 
able diligence,  816  d. 
value  of  Incooate  tenancy  by  the 

curtesy,  816  «. 
costs,  816/. 

attorney's  lien  on  judgment,  816  g. 
reference  as  to  title,  8Sd. 
reference  as  to  sale,  898. 
staying  sale,  894. 

examination  of  witnesses  in,  754/. 
of  pentmal  propertv, 
810*. 
Partnar,  cannot  arrest  his  co-partner, 

873  a. 
assignment  by,  109  <2, 112  o. 
Joinder  of,  126  A,  180  ft. 
complaint  by  and  sgainst,  285  a. 
amending    pleadings  in   actions 

against,  344  0. 
liable  for  fraud  of  co-partner,  871. 
confession  of  Judgment  by,  '^. 
offer  of  compromise  by,  79^  a. 
Paitnerahlpb  discontinuance  of,  action 

for  settlement  of  affidrs  of, 

68d& 
property,  attachment  against,4l6  b^e. 
receiver  to  protect,  437  i, 
reference  in  suits  as  to,  487  K 


Partnership    wnHnu&d. 

actions  by,  silent  putner  to  Job, 

132  6, 126  K 
amending   pleadmgs   in  aetiou 
against,  344  0. 

UmiUea,  parties  to  actions,  196i 

compUbit,  285  d. 

parties  to  actions  by  and  sgtini, 
126  g,  130  b, 

complaint  on  note  signed  in  dubb 
of,  209  ft. 

confession  of  Jud^ent  fcnr,  731 

offer  of  compromise  by,  733  a. 

Bee,  JoifU  stock  company. 
Party,  a  person  not  served  with  prooea 
is  not,  106  a. 

guardian  ad  lUtm  is  not,  105  ^ 

stockholder  in  corporation  is,105/. 

to  action  of  ejectment,  106. 

attendance  of,  in  supplemeotsiy 
proceedings,  568. 

attending  as  a  witness  entitled  to 
fees,  744  rf,  617/. 

attendance  as  a  witnesH,  how  cooi- 
pdled,  749, 749  a. 

aggneved,  who  is,  639  d. 

api)ealing,.  who  is,  646  a. 

•»  irUereti^  action  to  be  in  nams<i( 
105. 
who  is  party  in  interest  107  L 
denial   that  plaintiff   is,  li0V 

made,  282  ft. 
liable  for  costs,  629  d 

or  attorney,  these  words  do  not  in- 
clude the  clerk,  787  & 

united  in  intereety  when  he  mav  be 
a  witness  in  his  own  behalf 
752. 

for  whose  immediate  benefit  tbs 
action  is  prosecuted  or  de- 
fended, examination  <^  751. 

See,  ArtMs  to  Astftm. 
Patont,  for  land,  how  proved,  796  d. 

no  JurLsdiction  as  to,  23. 

action  to  vacate,  804. 
Payment;  presumption  of,  90  e,  96  ft 

answer  of,  284  ft. 

allegation  of  in  pleading,  284  ft. 

answer  of  part  payment,  277  ft 

of  part,  effect  of,  on  time  of  limit- 
ation, 104, 105. 

into  court,  of  deposit,  in  Ilea  of 
bail,  883. 

into  court,  731  ft,  e, 

of  amount  admitted  due,  439  k 

after  action  commenced,  630  ft 

by  one  Joint  debtor  not  a  revlw 
of  the  debt  against  the  other, 
104  ft. 

qf  Judgment,  does  not  prevent  sn  sp^ 
peal  to  court  of  appeals,  Wf- 
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may  be  made  to  justice,  80  h. 
pending  an  appeal,  718  a, 
PaymentBp  particulars  of,  will  not  be 

ordered,  816  6. 
Fanpen.    See,  Bdot  penons. 
Penal  action,  parties  to,  108 1, 120  A. 
summons  in,  156  0, 157  6,  g. 
time  of  limitation  in,  98, 99. 
See,  i^ma%. 
Penal  bond,  judgment  on,  516  a. 
Penalty,  justices  of  the  peace  have  ju- 
risdiction of  action  for  cer- 
tain, 51, 54,  55. 
actions  for,  not  affected  by  code, 

885. 
action  for,  within  what  time  to  be 
commenced,  98, 99. 
where  to  be  tried,  144. 
parties  to  action  for,  108 1, 130  b. 
complaint  in  action  for,  285  g. 
arrest  in  action  for,  868. 
Pending  action.    See,  Action  pending. 
Pension,  not  assignable,  111/. 
People^  when  they  will  not  sue  for 
real  property,  91. 
they  or  their  grantees  to  sue  with 
in   twenty  years  in  certain 
cases,  92. 
time  of  limitation  applies  to  ao' 

tions  by,  99. 
when  they  cannot  sue  or  be  sued 

injustices'  courts,  54. 
parties  to  actions  on  bonds  taken 

in  the  name  of,  116  e, 
ii\)  unction  at  instance  of,  to  sus- 
pend business  of  corporations, 
411. 
service  of  summons  on,  167  «. 
costs  in  actions  by,  or  in  name  of, 

62a 
place  of  trial  of  actions  by,  144. 
residence  of,   extends  to   eyenr 
county  of  the   State,  802  /, 
145  a. 
actions  in  name  of,  802. 
actions  for  forfeiture  of  property 

to,  809. 
may  appeal  without  giving  secu- 
rity, 637c,  d 
may  move  cause  out  of  its  order 
on  court  of  appeals'  calendar, 
844. 
Per-centage,  in  addition  to  eosti^  607. 
in  court  of  appeals,  601. 
See,  Allowance. 
Perfected,  when  appeal  is,  666  a. 
Performance  of  condUiom  precedent^ 
how  pleaded,  827,  248  c,  284  ^. 
how  alleged,  248  c,  284  g. 
answer  of,  284  g. 


Performance— amfmuAf. 

epeciflCf  county  court  may  order,  89. 
complaint  for,  241/. 
answer  in  action  for,  287  e. 
may  be  enforced  by  execution, 
525. 
Pexjflhable  property,  proceedings  on 
attachment  of,  428. 
may  be  sold  notwithstanding  an 
appeal,  668. 
PermJflsion  to  eue,  when  to  be  alleged. 
191  b. 
when  necessary,  86,  208  dy  165  a, 
485i,486a,d,811/,409/. 
Perpetoatixig  testimony,  proceedings 

for,  750  c. 
Peivon,  clerk  or  chamberlain  is  not  a. 
567  g. 
for  whose  immediate  benefit  ac- 
tion  is    prosecuted    or    de- 
fended, 751. 
name  of,  828  e, 

ir^riee  to,  cause  of  action  for,  may 
be  joined  with  cause  of  action 
for  injury  to  property,  882  d, 
crim.  con.  and  seduction  are, 

864  a. 
adultery  is  not,  864  a. 
cruelty  is,  864  a. 
time  for  commendng  actions 
for,  97. 
of  uneound  mind^  sale,  mortgage, 
or  other  disposition  of  real 
estate  of,  comity  court  may 
decree,  89. 
care  and  custody  of  the  person 
and  estate  of,  may  be  decreed 
by  county  court,  89. 
service   of   summons  on,  168, 

165  d 
when  cannot  be  sued  except  by 

leave  of  the  court,  165  d. 
confession  of  judgment  by,  728. 
provisions  of  revised  statutes  as 
to  custody  of  person  and  es- 
tate of,  not  affected  by  the 
code,  885. 
execution  against,  527,  528  a. 
Personal  claim,   notice  that  none  ii 
made,  when  it  may  be  served, 
160. 
what  to  contain,  160. 
effect  of  defending  after,  160. 
is  not  part  of  the  process,  160  6* 
fee  for  service  of,  160  6. 
certificate  of  service  of,  160  6. 
service  of  copy  complaint  after« 
160. 
Personal  property  defined,  881. 
action  for  fraud  in  sale  of,  51. 
injury  to,  55,  56. 
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FenKmal  |«op«ty — continued. 

tiaie  for  commencing  action  for 

taking,  detaining,  or  injuring, 

or  for  recoYeiy  of  poeaesaion 

of,  OT, 
summona  in  action  for  converUng, 

157  iL 
compUunt  for,  287  a. 
place  of  trial,  in  actions  to  recorer, 

143. 
complaint  for  partition  of,  385/. 
no  partition  of,  810  5. 
arrest  in  action  to  recorer,  868. 
Judgment  in  action  to  recover,  514. 
coats  in  actions  to  recover  the  poe- 

senlon  of,  591. 
dittrained,  action  for  recovery  of, 

where  to  be  tried,  148. 
doing  damage,  answer,  881. 
Judgment,  on  Ukilure  to  answer  in 

action  to  recover,  or  its  value, 

440^. 
verdict  in  action  to  recover,  478  a. 
levy  and  sale  of,   on  execution, 

536  c,/. 
appeal  finom  Judgment  for  deliveiy 

of,  664,  669  c 
See,  Claim  and  delivery  qf  p&reonal 

froperiy, 
Penonal  repreae&tatiyea»  who  are, 

322  A. 
Penooal  tmx,  commitment  for  nom- 

payment  of,  46  d, 
Peraonal  aarvicerWhat  suffldent,  165  e, 

appearance  equivalent  to,  177. 
Petition,    motion    for   discovery   of 

books,  4kc.,  to  be  on,  741  /. 
for  discovery,  what  to  contain,  855. 
orders  gnuited  on,  to  refer  to,  878. 
order  or  Judgment  on,  may  be  en- 

rolled  or  docketed,  878. 
on  appeal  from  surrogate,  878  m. 
for  appointment  of  guardian,  881. 
for  admeasurement  of  dower,  827/ 

^,835. 
how  addressed,  772  e, 
Phyiioiana,  Jurisdiction    of  county 

court  as  to,  89. 
not  to  testify  to  certain  matters, 

765  ft. 
Pilots,  of  port  of  New  York,  action 

by,  120  b. 
Plaoa^  how  alleged  in  pleadings,  828  a, 

826  6. 
of  residence,  789  A,  i. 
Bee^  Seeidenee, 
of  sale  of  lands,  909, 890 
riftoa  of  trial  cf  ocUonM^  to  recover 

real  property,  148. 
any  estate  or  mterest  in  real 

property,  143.. 


Plaoe  of  trial— 00fi<iniM4. 

to  determine  right  <»*  mterest  id 
real  property,  14S. 

for  ii^uriea  to  real  property,  14S. 

for  partition  of  real  property,  14SL 

to  roreclose  a  mortgage  A  real 
property,  143. 

to  recover  personal  property  £»• 
trained  for  any  canse,  1& 

to  recover  a  penalty  or  forfeltare 
imposed  by  statute,  144. 

against  a  pubuc  officer  or  his  d^ 
puty,  144 

in  other  actions  where  parties  re- 
side, 144 

in  actions  by  the  people,  144  & 

may  be  changed,  145. 

in  what  cases  it  may  be  chaneed, 
145. 
effect  of  chance  of,  146. 

of  issue  of  law,  252  & 

of  motions,  778, 779  e. 

See,  Changing  place  ef  UiaL 
Plaintiff  the  party   complaining  is, 
85. 

address  of,  106  d, 

first  pleadins  of,  184 

who  should  be  Joined  as,  126. 

when  execution  may  issue  agaioflt 
the  person  of,  6^  b, 

relief  to,  512. 

an  in&nt,  costs  agidnst,  6S3. 

non-suit  of,  before  referees,  861. 

non-suit  of,  on  an  inquest,  463  k 

when  no  right  to  submit  to  noo- 
suit,  861. 

need  not  be  called  when  Jury  ren- 
der their  verdict,  861. 

Judgment  against  one  of  serenl, 
506. 

in  person  must  endorse  name  and 
residence  on  papers  and  pro- 
cess, 853. 

when  to  ftimish  the  court  with 
copy  pleadings,  &c.,  471. 

may  stlpuiate  to  proceed  to  tzial, 
859. 

when  he  must  give  security  fox 
costs,  585  i. 

when  address  ot  to  be  ftmisbed, 
106(2. 

cannot  have  security  for  costs, 
588a.  . 

when  to  give  security  before  tak- 
ing Judgment,  448. 

sannot  serve  summons,  162. 

death  of,  pending  the  action,  18S, 
184,135,500  k,  816  «,  888  j, 
860  «,  824  m. 

See,  Purtiei  to  AeUone,  Sparer 
Uon, 


\ 


M  io  tkepa{feJ\ 


UTDBX. 


981 


Phuik  toads,  proceeding  to  Uy  out^iB 
a  spedal  proceeding,  18  e. 
appeal  from,  680  i. 
Pleadinga,  in  courts  of  record^  forms 
of,  abolifllied,  179. 

sofflciency  of,  to  be  determined 
b  J  the  rales  prescribed  by  the 
code,  179. 

by  corporations  regulated,  laws 
1864,  ch.  422. 

lost  or  wiUiheld,  place  ot,  how 
supplied,  794. 

the  complaint,  184, 185. 
See,  ChmplaitU, 

the  demurrer,  255. 
See,  Demurrer. 

the  answer,  266. 
See,  ^nMMT. 

the  reply,  802. 
8ee,JM8f. 

general  rules  of,  805. 

mistakes  and  amendments,  889. 
&ee^  AmendmmUs, 

to  be  subscribed,  805,  306  a. 

subscription  of,  806  a. 

to  be  verified,  except  demurren, 
806. 

how  verified,  807. 

when  verification  may  be  omit- 
ted,808a. 

when  agent  or  attomcr^  may 
make  Uie  verification,  809  e, 

form  of  verification  by  the  party, 
810  a. 
attorn^  or  aeent,  811  e, 

verification,  before  whom,  811  b. 

omitting  verification,  806/,  g,  h. 

defective  verification,  806/^,  h. 

verification  by  all  defendants, 
814  c.  * 

to  be  in  English,  814  e. 

writing,  numbering,  and  endor- 
sing, 814  e, 

how  an  account  is  to  be  stated 
in,  815. 

copy  account  to  be  ftimished, 
815. 

fiirther  account  may  be  ordered, 
815.  ^ 

bill  of  particulars,  court  may  or- 
der to  be  furnished,  815. 

to  be  liberally  construed,  816. 

irrelevant  or  redundant  matter 
to  be  struck  out  of,  820. 

indefinite  or  uncertain,  pleading 
may  be  ordered  to  be  made 
more  definite  and  certain,  820. 

Judgments  and  determinations, 
how  pleaded,  826. 

denial  that  Judgment  or  deter- 
mination was  duly  given,  ef- 
fect of,  826. 


PXaacHngB  in  courts  {f  record— eontin^cL 

allqg^ations  of  time,  place,  quan- 

titv,  quality,  and  value,  322, 

copies  served,  may  be  treated  as 
true  copies  by  the  opposite 
party,  267  c 
objecting  to,  on  trial,  465  g. 
to   state    names    oif    persons, 
9236. 

conditions  precedent,  how  plead- 
ed, 827. 

in  action  or  defence  founded  on 
instrument  for  the  payment  of 
money,  827. 

private  statutes  or  rights  deriv- 
ed therefrom,  how  pleaded, 
828. 

libel  and  slander,  how  stated  In 
complaint,  828, 225  e. 

answer  in  actions  for  libel  and 
slander,  829. 

in  actions  to  recover  proper^ 
distrained  doing  damage,  881. 

what  causes  of  action  may  be 
loined,  882. 

allegations  not  denied,  when 
deemed  true,  887. 

new  matter  in  answer  (not  a 
counter-claim)  is  to  be  deemed 
controverted  as  upon  a  direct 
denial  or  avoidance,  837. 

the  like  of  new  matter  in  a  re* 
ply,  837. 

cannot  be  used  as  evidence  in 
criminal  proceedings,  307. 

to  be  legibly  written,  814  d,  857. 

folios  to  be  marked,  814  e,  857. 

each  cause  of  action  or  defence 
to  be  separately  numbered, 
856. 

discovery  to  enable  party  to  pre- 
pare, 855. 

party  may  be  sued  by  a  fictitious 
name,  356. 

errors  and  defects  not  affecting 
substantial  rights,  to  be  disre- 
garded, 357. 

supplemental  pleading,  when  al- 
lowed, 857. 

when  amended,  to  be  answered 
anew,  268,  344 

court  to  be  furnished  with  copy 
of,  471. 

to  be  filed,  791. 

copies  of,  not  to  be  given  out  in 
divorce  cases,  901. 

using  as  affidavit,  409  J. 

admissions  in,  338  b,  804/. 

reading  in  evidence,  838/. 

motion  for  Judgment  on,  804^ 
917. 
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defective^  should  be  retamed,  and 
not  treated  as  nullities,  256  /, 
806  g.  857. 
injuitieetf  eourts,  70. 
in  actions  against  foreign  corpora- 
tions, 800/ 
in  actions  agidnst   corporations, 

Laws  1864,  ch.  422. 
See,  Ammded  pleading^  Anmoer  §f 
Title,  Armo^.  (kmjpiUufU,  Be- 
murrer,  Bepiy^  Suppi&merUal 
pleading. 
Points  defined,  848  b. 
to  be  printed,  841,  875. 
to  be  fhmished,  875,  848. 
&c\a  deemed  established   to   be 
BUted  on,  875, 848. 
Felice.    See,  MetropoHian  poUee. 
PoUoyof  insaranoe,complaint  onfUSHi. 

consolidating  actions  on,  885  h, 
PolUng  the  Jury,  470 1. 
Poor  persons,  suits  by,  not  affscted 
by  the  code,  885. 
cannot  appeal  in  forma  pauperit, 

637  ft. 
not  required  to  giye  security  for 
costs,  587  6. 
Port  'vrarden  and  Pilot  Act,  actions 
for  penalties  under,  120  b. 
.  of  land,  when  presumed,  98. 
summary  proceedings  to  reooyer, 
not  affected  by  the  code,  885. 
summary  proceedings  to  recoy- 
er,  app^  fVom  justice's  decis 
ion  to  county  court,  40*  ft. 
qf  perional  property,  action  to  re- 
coyer  in  Justice's  court,  51. 
action  to  arrest  in  868  e. 
of  real  property,  when  presumed,  93. 
adyerse,  98. 

r,  assignment  of,  109  h.  111  h. 
Postage,  to  be  paid  on  papers  seryed 

by  mail,  789  e. 
Postponement,  costs  on,  619. 
at  circuit,  466  ft. 
See,  Adjournment 
Poundage,  sheriff,  when  entitled  to, 

and  amount,  585  /. 
Praotioe,    all   inconsistent  with  the 
code  repealed,  883. 
in  cases  not  proyided  for,  882. 
Preferenoe,  motions  to  yacate  or  mo- 
dify a  proyisional  remedy  to 
haye,  778. 
appeals  from  orders  allowing  pro- 
yisional remedies  to  haye,  778. 
of  appeals,  27. 
cases,  27. 

of  causes  in  first  district,  909. 
of  motions  in  first  district,  910. 


PzeUminaxy  it^jimctlon.    See, 

Preliminary  olqectloii  on  motioD, 
7746. 

Premlmn  note,  complaint  in  aotiai 
upon,  211  g, 
counter-claim  agsinst,  295  c 

Preiddent  of  oorporaiian,  not  boond  to 
produce  books,  &c.,  of  corpo- 
ration, 747  c 

Presomption  of  payment,  90  «,  96  & 
of  possession,  98. 

Priest  not  allowed  to  testify  to  oertun 
matters,  755  a. 

Pxinoipal,  liability  of  for  act  of  agent, 
871. 
and  surety  Joined  as  delimdsnta^ 

1816. 

counter-claim  between,  295  d 
Prisoner.    Qee,Imprieonedctmaei,In^ 

prisoned  dAtar. 
Private  roads,  41  a,  692f. 
Private  statates,  how  pleaded,  82& 
Privilege /fvm  arrest,  861  a. 
Prooeeding.    See,  Special  proeeedisg. 
Process  out  of  justices'  courts,  proTis- 
ions  of  code  as  to  service  od 
corporations  applied  to,  72. 
execution  to  be  deemed,  526. 
notice  of  no  personal  claim  is  not, 

160  ft. 
attachment  under  the  code,  is  it  f 

416  d,  420  ft. 
indorsement  on  certain,  877  e,  858, 

534/. 
duty  of  sheriff  and  coroner  aa  to, 

792. 
return  of,  how  compelled,  852. 
assignment  of  right  of  action  for 

abuse  of.  111  2,  m. 
See,  Summons. 
Prodaotioa  aihd  diseotery  of  boci»,p^ 
pers,  <te,,  735. 
application  for,  in  what  cases, 

741/,  855. 
petition  for,  what  to  state,  855. 
order  for,  what  to  speciiy,  855. 
appeal  from  order,  681  o, 
operates  as  a  stay  of  proceed- 
ings, 856. 
referee  canuot  order,  499  ft. 
will  be  ordered  on  referee's  oe^ 

tificate,  739  & 
of  documents  or  chattels  on  the 

trial,  468  k. 
of  books,  Afc.,  on  trial,  747  &  , 
See,  Admission,  Inspection,  andl^ 
covery. 
Profort  and  oyer,  in  pleading,  350  a 
Prohibition  not  affected  by  the  second 
part  of  the  code,  8^ 
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Prohfbltioii— a>n^nuML 

on  filing  return  to,  rale  to  plead 

may  be  entered,  877. 

reyiew  of  Judgment  in,  687  a. 

PvoniiM  to  pay  debt  of  another,  how 

to  be  allied,  204  d 
Promlflsory  notes.  See  BObandnaies, 

complaint  on,  209  a. 
Proof  of  service  of  summons,  175, 866. 
of  commencement  of  action,  100  ck 
of  notice  of  affirmance  or  reversal 

of  judgment^  844. 
of  motion,  when  counsel  to  en- 
dorse his  name  on,  878. 
of  laws  of  other  States,  &c.,  795. 
of  public  records  of  other  States, 

796  ft. 
of  plaintiff  *s  'demand,  445  e, 
of  no  answer  received,  443  b, 
of  execution  returned  unsatisfied, 

561a. 
of  filing  notice  of  Us  pendens,  884. 
of  service,  where  party  serving  is 

dead  or  insane,  787/. 
of  citizenship,  &c,  by  applicant 
for  admission  as  an  attorney, 

of  charter  of  city  of  New  York, 
795. 

of  land  patent,  796  d, 

of  incorporation  of  foreign  corpo- 
ration, 796  e. 

of  records  in  court  of  Canada, 

796  d.  I 

of  inferior  courts,  796  e,  i 

of  corporation  ordinances,  796  «. 

of  records  in  supervisors'  office, 
796  0. 
.  office  of  collector  of  customs, 
796  0. 

See,  Like  Procf. 
Property,  the  word  defined,  882. 

sold  and  delivered,  complaint  for, 
220  0. 

causes  of  action  for  injuries  to, 
and  the  person,  may  be  joined 
in  one  complaint,  882  d, 

distrained  doing  damage,  answer 
in  action  for,  831. 

arrest  in  action  for  taking  or  de- 
taining, 868, 868  «. 

execution  against,  526. 

exempt  from  execution,  548  b. 

ordered  to  be  applied  to  execu 
tion,'568. 

ap])eal  from  judgment  for  sale  or 
delivery  of,  665. 

disposal  of,  728. 

BeeJ^rstmalproperty^Iiealproperty. 
PiOTlaional  remediea,  860, 481. 

waiver  of,  860  a. 


Provisional  remedies — continued. 
the  provisional  remedies  mention- 
ed in  the  code  are  not  "  spe- 
cial proceedings,"  649  e. 
are  not  the  ordinary  proceedings 

in  an  action,  790  e. 
appeals  to  general  term  from  or- 
der granting  or  refusing,  679. 
issue  ex  parte,  790  6. 
motion  to  vacate  or  modify,  to 

have  a  preference,  778. 
appeals  from  orders  allowing,  to 

have  a  preference,  778. 
See,  Arrest,  Attachment,  Claim  and 
Delivery,  Ir^ufietian,  BeeeiverSy 
Bemedies, 
Fiiblic  nuisanoe.    See,  Nuisance. 
|Publio  offloer,  actions  against,  where 
to  be  tried,  144 
actions    by    and    against,    how 

brought,  117  b. 
when  liable  to  arrest,  868. 
who  is,  868  d. 

complaint,  by  and  against,  189  c. 
rights  of,  as  to  place  of  trial,  144. 
waiver  of  rights  of,  as  to  place  of 

trial,  144  a. 
confession  of  judgment  by,  723., 
delivery  up  of  books  by,  46  d. 
abatement  of  action  by  or  against, 

187  c. 
See,  Officer, 
records,  of  foreign  State,  how  proved, 

796  & 
itatuie,  how  pleaded,  236. 
Publioation  of  appointment  of  terms 
of  supreme  court,  &c,  35. 
of  terms  of  county  courts,  42. 
of  legal  notices,  time  for,  795. 
of  notice  of  motion  for  leave  to  is- 
sue execution,  528. 
of  advertisement,  how  proved,  175, 

176  a,  795. 
service  cf  summons  by,  in   what 
cases,  167. 
affidavit  on  order  for,  to  be  filed, 

851. 
copy  summons  and  complaint 

to  bo  mailed,  172  e. 
personal  service  out  of  State, 

171a. 
when  defendant  allowed  to  de- 
fend'after,  169. 
complaint   must  be  filed,  169, 
173  a. 
need  not  be  published,  172/. 
time  to  answer  after  publica- 
tion, 175  a, 
when  service  complete  after,  175. 
proof  of,  175. 

application  for  judgment  afler, 
442, 447  6,/,  859. 
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Pnrcb—nr.    See,  Vendor. 

ftt  jQdicUl  Bale,  6W  A,  658  »,  681 
0,  ^.  682  6, 688  •',  815  j,  887  m. 


Q. 

QoaUfioatioiis  of  ball,  883. 
Quanuty  and  gualUy^  when  to  be  al- 
lied in  pleading,  828  c 
Quttstion  of  fad,  194  a. 

arising  on  motion  or  otherwise, 
references  to  ascertain,  489, 
498  6. 
trial  of.  by  court  or  Joiy.    See, 

TnaL 
appeal  on.    See,  AppedL 
court  will  not  hear  extended 
discussion  on,  848,  875. 
ofkiv>,lWd 

mixed  of  law  and  fact,  195  fiL 
^practie6j  review  of,  in  N.  T.  com- 
mon pleas,  928. 
Quo  warranto,  writ  of,  proceedings 
by  information  in  the  nature 
ol  abolished,  and  action  sulh 
stituted,  801. 
place  of  trial  of  action  in  nature 
of,  145  a. 


R. 


Baflxoad,  through  Indian  lands,  coun- 
ty court  hasijurisdiction  of,  89. 

corporation^  where  resident,  146  b. 
service  of  summons  on,  168  a. 

aety  complaint  on,  240  c, 

bond,  complaint  on,  208  a. 

mortgage^  complaint  on,  240/. 

company,  complamt  against,  240  d, 
286/ 

appeal  from  award  for  lands  taken 
for,  679  d,  654^. 
lUte  of  damages,  what  recoverable, 
614  I 

Raol  estate,  when  a  Justice's  Judg- 
ment is  a  lien  on  and  may  be 
enforced  against,  69, 84. 

judgment  lien  on,  618. 

levy  on  and  sale  of  on  execution, 
640/ 

proceeds  of,  belonging  to  infants, 
how  disposed  of,  &2. 

See,  Beal  property ^  Beligwiu  eorpo- 
ration. 


Real  nama^  when  not  known,  par^ 
TEAj  be  sued  by  ficdtioas,  856. 
Real  party  in  intereH^  who  is«  Idfl  k. 
defence  that  plMntifT  ia  nol*  1Q9 
0,282  6. 
See,  Party  in  Iniereet, 
Real  property,  definition  of,  881. 
out  of  the  State,  <i«tion5req»eciiii9; 

28. 
of  benevolent,  charitable,  acientific, 
or  missionary  societiea,  or  oc^ 
phan  asvlums,  supreme  court 
may  order  lease  or  sale  of^  89  & 
testing  validity  of,  29  c 
action  for  fraud  in  sale  of,  56. 
action  by  grantee  of,  in  name  of 
his  grantor/  when   allowed, 
106. 
bringing  in  parties  in  actum  to  le- 

cover,  189. 
arrest  in  action  for  reooyetj  of^ 

871/ 
general  provisions  relating  to  ac- 
tions concerning,  819. 
tiUe  to,  sold  under  j  udgment,  after- 
wards set  aside,  169, 542,  e. 
costs  in  actions  to  recover,  fiOL 
wheh  titie  to,  in  question,  682  & 

64. 
lien  on,  by  attachment,  422  g^ 
lien  on,  by  Judgment,  69,  70,  84^ 

47  a. 
adjudged  to  be  sold,  where  to  be 

sold,  890,  527. 
sale  and  redemption  of,  on  execu- 
tion, 542  k. 
actions  to  determine    conflicting 

claims  to,  817. 
general  proyisions  as  to  actiopa 

relating  to,  819. 
time  for  commencing  actfona  te 
trespass  on,  97. 
fbr  the  recovery  of,  91. 
entry  on,  92. 
partition  of,  810. 
sale  of,  where  to  be  had,  527. 
summary  proceedings  to  recoyer 

possession  of,  40  6,  689  d. 
adverse  possession  of,  what  la,  98, 

94. 
notice  of  Us  pendens  in  acUona  al^ 

fecting,  160,  853  a, 
place  of  trial  of  actions  relating 

to,  148, 
6ee,  vor^flietingdaHns,  JQcetmerU^ 
Partition,  Infant,  Beat  Bttai^ 
BeUgiotu  corporation,  SdibiHial 
drunkard,  Lunatie,  pBrmm_ef 
unsound  mind,  ForoOie 
try. 
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RA-argnment  of  appeal,  678  0, 
ReaBonable  tlooe,  what  I3  a,  250/ 
Re^aadenmont  of  Uung  in  action, 

lUb, 
Rebatting  testimony  of  party  called 

as  a  witness,  749, 749/.. 
ReoaiTrer,  in  what  cases  ho  may  be  ap- 
pointed, 43L 
when  and  how  appointed,  482  a, 
when  he  will  be  appomtedy  488  i 
general  powers  of,  488  a, 
who  may  act  as,  484  c 
is  an  officer  of  the  court,  484  e. 
taking  property  from  possession 

or,  a  contempt,  434  u 
when  title  vests  m,  484  / 
delivery  of  property  to,  434  A. 
represents  creditors,  485  a. 
compensation  to,  435  (. 
chargeable  with  interest,  485/ 
accounts  of,  435  g, 
order  on,  to  discharge  liois,  486  i, 
suits  by  and  against,  485^*. 


ReoogDlzanoea — conUnMStL 
ooraidaint  on,  240  g. 
costs  of  action  on,  591, 596  ^  A. 
See,  Forfeited  reoagnmuwu, 
Raoord,  amendment  of,  853  ^,  A|  854^ 

841. 
of  foreign  State,    how    pnoved, 

796  «. 
of  courts  in  Canada,  how  proved, 

796& 
of  inferior  court,  how  proved, 

796e. 
of  supervisors'  office,  how  proved, 

796«. 
of  office  of  collector  of  customs, 

how  proved,  796  e. 
Bee,  JudgmerU^roU, 
Reoorder,  orders  of,  how  reviewed, 

678. 
Reooirder  of  Troy,  may  issue  order 

in  supplementary  proceedings* 

560  a. 
jurisdiction  of,  87  c 


what  attorney  he  is  to  employ,486/  Raoordar's  ooort,  jurisdiction  of,  44. 


change  of,  4j{6  g, 

when  to  be  defendant,  180/ 

dischai^  of,  487  e. 

in  morteage  cases,  437  e,  888  tk 

over  real  estate,  438  r,  ^0  g, 

in  actions  to  close  up  partnership 
concerns,  437  A.  824  g. 

tf  insolvent  or  dissolved  eorporaiians, 
rights,  powers,  and  duties  ot, 
488  e,  438  a. 

mider  revisqfl  statutes,  439  a. 

of  insolvent  mutual  insurance  com- 
pany, 439  e. 

costs  in  actions  by  and  against, 
487, 623  (. 

of  lunatic  or  habitual  drunkard, 
suit  by  or  against,  118/ 

parties  to  action,  120  e,  130/ 188  c. 

complaint  by,  190  e, 

of  religious  corporation,  county 
courts  cannot  appoint,  40  e, 

of  foreign  corporation,  46. 

of  corporation,  808. 

review  of  order  on  motion  for, 
681(2. 

costs  to.  901. 

may  sell  doubtfld  debts,  901. 

in  supplementary  proceedings,  when 
may  be  appointed,  671, 672  d, 
439/ 

order  appointing  to  be  filed,  671. 

Testing  of  property  in,  578  e. 

complaint  In  action  by,  190  0, 209  a. 
ReoogmiBances,  judgment  on,  New 
York  common  pleas  has  juris- 
diction of,  46  0k 

code  applies  to  proceedings  on,  20  a 


removal  of  proceedings  fix>m,  41/ 

46. 
power  of,  to  order  prodactim  of 

documents,  736  6. 
appeal  from,  to  supreme  court, 
670, 
orders  of,  678. 
Reoordlng  mortgage  before  sale  in 

foreclosure,  891. 
ReGOupmenl,  claim  of,  must  be  plead- 
ed, 289  d 
See,  OounUr-elaiM, 
Raoovar,  meaning  of  the  term,  419  ^, 

696  2». 

Raoovery,  set-off  of,  714. 
Redemption  of  real  estate  sold  on  ex- 

'ecution,  542  k. 
Rednndanoy,  not  a  ground  for  de- 
murrer, 258  0. 
Redundant,  820  &    See,  Irrelevant  and 


redundant. 
Re-entry,  asmgnment  of  right  o£,  112  e. 
defined,  491  a, 

when  not  to  be  nominated  by  the 
parties,  491  d. 

who  will  be  appcunted,  495/ 

change  of,  495  g, 

death  of,  496  e, 

time  and  place  of  meeting  of,  496  A. 

powers  of,  793. 

compelling    attendance    of  wit- 
nesses before,  497  a. 

notice  of  trial  before,  497  e. 

to  be  sworn  before  proceeding,497&. 

adjournment  of  proceedingii  be- 
fore, 497  ± 

trial  before,  497/ 
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may  administer  oaths,  798. 
tweaiing  and  examination  of  wit- 

neeees,  497  g, 
amendments,  on  trial  before,  496  u 
production  of  books  before,  499  b. 
report  of,  499  d 

time  for  making,  500  a, 

who  entitled  to,  000  «. 

amendment  of,  500/ 

setting  aside,  501  g. 

motion  to  set  aside,  SOS  a. 

costs  on  setting  aside,  603  A. 

confirmation  of,  503  e, 

ludgment  on,  503  d. 

Is  not  a  verdict,  T79  d. 
fees  of,  501  a. 
llndinssof,5O80. 
iiregularity  in   appointment    of, 

now  waived,  496  e, 
cannot  be  a  witness,  498  a. 
notice  of  Judgment  on  report  of, 

503  A. 
appeal  to  general  term  ftt>m  Jndg 
ment  on  report  of,  508  a. 

stay  of  proceedings  on,  508  b, 

case  on,  508  e, 

settlement  of  case  on,  604  b, 

date  of  issue  on,  504  ik 

proceedings  on,  604  «. 

reviewing  order  for  change  of, 

to  set  aside  report  of,  083  e. 
appeal  to  court  of  appeals  from 

Judgment  on  report  of,  505  d. 
in  proceeding  supplementary  to 

execution,  576. 
Reference,  defined,  491  b, 
by  consent,  489,  491  e. 
by  compulsion,  489, 491/ 
when  ordered,  491  / 
to  take  an  account,  &c.,  498  a 

495  tf. 
of  question  of  fact  arising  pending 

an  action,  498  c. 
in  special  proceedings,  498/ 
of  equity  causes,  494  6. 
order  for  is  necessary,  494  dL 
when  to  be  applied  K>r,  494  e, 
motion  for,  494  g. 
cross  motion  for,  494  A. 
Joint,  494  h. 

opposing  motion  for,  494  f. 
no  appeal  &om  order  for,  495  b, 
amenoment  after  order  for,  effect 

of,  495  6. 
after  ludgment  on  issue  of  law, 

ofissues,  456,  863. 

on  Judgment  for  want  of  answer, 


Reference— e0n<tnti«i 

effect  of  order  for,  496  dL 

coDstmction  of,  496/ 

service  of,  496  g, 
costs  on,  499  a. 
production  of  books,  Ac.  on,  490  &. 

grooeedinffs  after  order  for,  4Ml 
I  proceedings  supplementary  to 

execution,  567. 
in  foreclosure  cases,         885. 
on  a  motion,  779, 757  ^,  746  e,  44 
of  claim  against  deceased  penoo, 

633,634. 
in  actions  for  divorce,  485  d,  868. 

partition,  898. 
io  oiceriain  damages  an  ii^nelion, 

408^. 
review  of  order  for,  680  m,  683f. 
Rehearing;  in  court  of  appeals  wliea 

to  be  had,  37, 38. 
on  appeal   from  Justices^   oonit, 

713  ft. 
Bee,  Ifmo  trial, 
RelAtor  in  action  by.  the  peopie,  may  Iw 

Joined  as  plaintiff,  805. 
may  assume  office  on  judgment  in 

his  favor,  806. 
ReUeC  demand  of,  358  a,  185, 358  g. 
legal  and  equMable^  in   the  same 

action,  353  a,  383  e,  838  ft. 
aUematiioe^  when  cannot  be  had, 

358. 
amendments  as  to  amount  of,  de- 
manded, 853  a,  j. 
when  there  is  no  answer,  extent  of 

513. 
Judgment  taken  by  mistake,  fo 

855, 701. 
prayer  for,  not  necessary  in  an- 
swer, 378  «. 
to  plaintiff,  513. 
to  defendant,  476, 506,  609  d. 
to  be  clearly  specified  in  Judgment, 

516. 
time  of  limitation  in  action  for 

certain,  99. 
on  motion,  774  d,  687  A,  651/ 
in  cases  of  mistake,  355. 
Bee,  Affirmaliw  reUef.    AUemat^ 

reUef. 
ReU^oos  corporation,  county  conrt 

may  decree  mortgage  or  sale 

of  real  property  of,  89. 
sale  of  real  estate  of,  30  a,  90d. 
receiver  of,  40  e. 
Jurisdiction  of  N.    T.    common 

pleas  and  superior  court  as  to, 

45  a. 
parties  to  actions  by  and  against, 

131  <J,  117  d. 
proof  in  action  by,  318  ft. 
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Remadiaii,  division  of,  17. 

ciyil  and  criminal  not  merged^  19. 

See,  suction  qf  rmMdy^  Pranuumal 
remedies. 
Remittitur,  ih)in  court  of  appeals,  37 

cannot  be  made  on  dismissal  of 
appeal  pursuant  to  Rule  IL, 
66o  k. 

clerk  to  sign,  Ac.,  844. 

after  affirmance,  or  reyersal  by  de- 
fault 844. 

Judgment  after,  659  d,  643, 
IBtmnorm,  of  occupants  fW>m   State 
lands,  withm  the  Jurisdiction 
of  the  countr  court,  89. 

of  causes  to  Umted  States  court, 
80  A,  720  0. 

to  common  pleas  from  district 
courts,  933. 

of  sheriff,  585  e. 


of  judge,  782/. 
See,  IYm 


Reports  <2fd(UM  adiudged  m  foreign 
States,  books  of,  presumptive 
evidence  of  the  law  in  such 
States,  795. 
qfrtfereei,  funn  of,  499  d,  861. 
time  for  making,  500  a. 
who  entitled  to,  500  e, 
amendment  of,  500/. 
setting  aside,  501  g, 
confirmation  of,  502  c, 
judgment  on,  502  d. 
interest  on,  612.  618  a. 
Repreeentative  of  deceased  penon, 

who  is,  756  e, 
Repoblio,  foreign^  putj  to   action, 

120/ 
Request^  in  pleading,  246  g. 
Re  anle,  on  execution,  589  g. 
in  partition,  815  j. 
on  foreclosure,  682  (,  681  ^,  888  «. 
Rwdndlnsi  a  contract  of  safe 


See,  IraTufercfcatuei. 
Renewal  of  motions,  special  motions 
cannot  be  renewed  without 
leave,  886  d,  449  J,  869  a,  775  a. 

of  execution    hi  Justice's  court, 
81  6,  f. 
Rent;  proceedings  for  recovery  of,  not 
affected  by  the  code,  885. 

complaint  in  action  for,  242  / 

answer  in  action  for,  287  e,  294  e. 

counter-claim  in  action  for,  294  &. 

not  due  is  not  a  thing  in  action, 
756  b. 

See,  Use  and  oeeupation. 
Repeal  of  inconsistent  laws,  882. 
Replevin,  the  chapter  of  the  code  re- 
lating to  the  claim  and  deliv- 
ery of  personal  property  is  a 
substitute  for  the  action  of, 
890  «. 

bond,  action  on,  109  {,  188  g,  208  e. 
Reply,  when  to  bejput  in  and  what  to 
contain,  802. 

demurrer  to,  805. 

counter-claim  to,  808  b, 

to  amended  answer,  802  e, 

leave  to,  after  cause  referred,  808  a. 

motion  for  Judgment  for  want  of, 

804. 
btainmg  time  to,  is  not  a  waiver 
of  objection  that  answer  is 
sham,  801  /. 

amendment  by  addhig,  808  a. 

oounter-daim  in,  808^. 

supplemental,  when  may  be  put 
in,  857. 

new  matter  in,  deemed  contro- 
verted, 887. 

frivolous,  judgment  on,  450.    See, 
FHwIous  demurrer. 


enaction 
in   first  district, 


for,  219  K 
causes 
911. 
Resettlement  of  case  or  exceptions, 
865/ 
(border,  647/ 
Residence  of  attorney  to  be  endorsed 
on  papers  and  pleadings  to  be 
flerved,  853. 
of  plaintiff,  when  defendant  may 
require  to    be  informed   of, 
106  a. 
plaee  of,  what  is  meant  by,  789  K 
of  the  people,  145  a. 
of  railroad  corporation,  145  b, 
of  married  woman,  145  d. 
Resident,  who  is,  364  g. 
Resident  defendant,  when  he  may  be 
served  with  summons  by  pub- 
.    lication,  169  a. 
Resignation  of  Judge,  782. 
Respondent;  who  is,  689. 

offer  by,  to  correct  judnnent,  714. 
Restitution  on  reversal  ofjudgment, 
448,447^,642,6480,718. 
after  Judgment  for  want  of  an  an- 
swer, 448,  447  g. 
in  ejectment,  825  g. 
Retainer,  notice  of,  an  appearance, 
858. 
notice  of  bail  imports  notice  of  re« 
tahier,  854  (. 
Retom  of  process,  &c.,  how  compelled, 
852. 
of  summons,  sheriff  to  make,  853, 

793. 
of  Justice,  697, 699, 878. 
of  clerk  to  court  of  appeals,  641, 
839. 
jRevenne  stampi    See,  Stamp, 
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Bervttwa  qfjudgmmii^  ooils  on,  044  «^ 

714. 
M  to  one  of  •eyenl  defendantB, 

644  «. 
in  whAt  cases,  677  ^  704/,  706  a,  ft, 

Ij  default,  844, 846, 700  a 

tune  for  oonuneDcing  action  after, 

108. 
of  Justioea*  Judgment  644  a,  704, 

705,  706,  7OT. 
restitution  on,  448,  447  a,  642, 
648«,7ia 
Bmwibw  of  questions  of  law  and  fret 
arising  on  a  trial  of  a  qoestion 
of  fact  by  the  court,  now  ob- 
tained, 486  ft,  487  «. 
of  adjustment  of  costs,  617  K 
See,  Appeal 
BevJaad  8tatatoB»  certain  parts  <^not 
repealed,  887. 
to  govern  supreme  court,  superior 
court  of  Kew  York,  New  York 
common    pleas   and  county 
courts,  888. 
RevlTor  and  mppiement^  complidnt  in 
nature  of,  when  necospaiy, 
184  rt. 
See,  Supplemental  eompbinl. 
Rl^^t  of  eutiy,  action  after  aocnial  of, 

09. 
Ri^ttobegln.    8ee,A^ii. 
Road.    See,  TurnpOoe  roade^  BaOtoadB^ 
PriMtsroad. 
laWf  motion  for  new  trial  under, 
772  d. 
B61L    See,  Judgment  inU. 
Rooma,  supervisors  to  provide,  87. 

sheriff  to  provide,  2a 
Roles,  all  inconsistent  with  code  re- 
pealed, 633. 
Judges  to  meet  to  revise,  and  make 

new,  833. 
in  cases  not  provided  for,  902. 
of  court  of  appeals,  839. 
of  supreme  court,  8^. 
of  superior  court,  914. 
of  New  York  common  pleas,  920. 
in  Justices*  courts,  70. 
of  evidence.    See,  Evidenee, 
of  pleading.    See,  Pleading. 
of  construction,  882. 
Rnlinga  at  trial,  468^. 


real  property  of  infknt  or  persos 
of  unsound  mind,  county  court 
may  order,  89. 

zeal  property  of  religious  coipoia' 
tions,  county  court  may  order, 


s. 


Bale  qf  mortgaged  premieee^  county 
court  may  order,  89. 


application  for,  909. 
of  infant,  rules  reg:nlating,  88S. 
a4)udged  to  be  aold,  527, 900. 
of  benevolent,  charitable,  8cies> 
tific,  missionary  sodetiei,  or 
orphan  aiiyluma,  29  & 
in  partition,  815  /i. 
by  order  of  the  ooort,  9O0L 
of  real  property   <hi   ezecotiflB, 

542  JL 
of  personal  property  on  execotioii, 
586  c,/. 
action  for  fraud  in,  51. 
to  recover  possessioa  oi,  SL 
action  to  rescind,  219  h. 
of  perishable  property,  668, 483. 
of  vessels,  428. 
by  receiver,  901. 

by  sheriff  of  evidences  of  debt 
seized  under  an  attachment, 
426. 
Salyage^  Jurisdiction  in  cases  of,  45  ^ 

Batisfiiotion  cf  execution^  when  debtor 
to  J  udgment  debtor  may  mak^ 

what  property  may  be  ordered 
to  be  applied  to,  508. 
of  part  of  daim  admitted  to  be  doe^ 

432, 489  1^ 
by  takir^  the  person  in  executioa, 

529^. 
qf  judgment^  how  effected,  551  ^. 
appeal  from  order  on  motion  to 
enter,  683  a. 
<f  mortgage^  county  court  has  Juiii* 

diction  of,  39. 
levy  of  attachment  is  not,  431  e.^ 
fik>andaloQa  matter,  court  may  striin 

out,  825  e. 
Sohod  property.    ^&^  Board  afSde- 

coition. 
Scienter.    See,  Knowledge. 
Soisntifio  aodetiea,  sale  or  lease  of 

real  property  of,  29  e. 
Soire  Caolaa*  writ  of,  abolished,  and 
action  substituted,  519  d^  dOl. 
Sealed  instmment;   time  for  com- 
mencing action  on,  96. 
Sealed  ▼erdict;  470  k. 
Sea,  actions  for  torts  at,  22  e. 
"  actions  by,  in  Justice's  cffoif 

54  a. 
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School  teaoher,  action  by,  for  wages, 

54a. 
B0ooad  appeal,  when  allowed,  888  g^ 

660^. 
Baoond  Jodioial  dlstiiot^  roles  in,  913. 

Etooored  on  appeal*  entry  of,  on  dock- 
et,  518, 519  q. 

appeed  from  order,  080  fk 
Beonri^./gr  eo$t$^  may  be  required  of 
a  plaintiff  who  is  an  executor 
or  administrator,  trustee  of  an 
express  trust,  or  a  person  ex- 
pressly authorized  by  statute 
to  sue,  ft23,  027  f'. 

prorisions  of  revised  statotea  as  to, 
585. 

practice  on  applying  for,  685. 

^i^en  to  be  demanded,  568  h. 

form  of  the  order  for,  589  e. 

effect  of  order  for,  589  /. 

bond  for,  589  tL 
action,  590  g, 

effect  of  omittinff  to  file,  500  c 

waiver  of  order  Tor,  590  d, 

not  required  if  one  plaintiff  a  re- 
sident,  587  d. 

pauper  plaintiff  not  required  to 
give,  587  e. 

temporary  absence  does  not  enti- 
tle defendant  to,  587 1. 

where  plamtiff  an  infant,  587  k. 

by  next  friend,  587 1^ 

by  foreign  government,  588  b. 

bv  foreign  corporation,  586  o, 

plaintiff  cannot  have,  SQ6  a. 

in  superior  court,  687  e, 

from  a  non-resident  administra- 
trix, 587  h. 

not  ordered  after  Judgment,  688  h. 

one  surety  sufficient,  689  f. 

plaintiff's  attorney  may  be  surety 
for,  589  i. 

Justification  of  surety  for,  689^. 

substituted,  690  a. 

amount  of,  589  j. 

an  arreat^  plidntiff  to  rive,  876. 

en  attaehmmit  plaintiff  to  give,  419. 
by  defendant,  on  return  of  pro- 
perty to  him,  439. 

«i  dotfii  and  dsUv&ry^  by  plaintiff, 
898. 
hj  defendant,  894. 

an  i^funeUan^  where  no  special 
provision  on  the  subject,  406, 
407(1. 
to  stay  proceedings  after  Judg- 
ment, 407  a. 

in  the  superior  court,  407  «. 

to  suspend  business  <i  corporation^ 


Seonrity— Amoved. 

an  appeal  to  court  of  appeals,  660. 

662,665. 
to  supreme  court  from  inferior 

court,  67L 
from  special  to  general  term. 

678, 674  e. 

orders,  685^ 

Justices'  courts^  691,  695,  696. 
by  the  people,  state  officers,  &c.^ 

not  required,  687  «,  d. 
by  municipal  coiporations  not  re- 

anirea,  637  e, 
on  taking  a  Jn<]^ent  by  default, 

443  a. 
judgment  standing  as,  531  & 
by  ffuardian,  880, 862, 813  e. 
Sednooon,  is  an  ii^ury  to  the  person, 

864  a. 
acti<Hi  for,  cannot  be  brought  In 

Justices'  courts,  54. 
cost?  in  actions  for,  591. 
assignment  of  right  of  action  for, 

111  p. 

when  necessary  in  action  or 

defence  founded  <mi  title,  92. 
8«naca  TncHan%  parties  to  actions  by. 

120  A 
complaint  by,  340  K 
Etoparate,  est'ite  of  married  woman, 

complaint  to  chaige,  339/. 
anmoen,  when  proper,  367  d. 
judgmenLjwhea  may  be  rendered, 

trial,  when  court  may  order,  461. 
Beparadon,  action  fir,  reference  to 
take  proof  of  material  &ct8  in 
oompalint,  897. 
complaint,  9S^. 
plaintiff  may  be  examined  in.  900. 
of  property  of  judg- 
ment debtor,  order  for,  not 
necessary,  5^5  b,  570  h. 
action  by,  108  k, 
Barvant    QeeyDamesttc 
Servioe  cfiummon»^  by  whom,  163. 
on  whom,  168. 
time  of,  166  0w 
how  made,  163, 168. 
by  publication,  167. 
on  foreign  corporation,  168  b, 
on  railroad  o(^poration,  168  a, 
<m  party  unknown,  169. 
out  oftheSute,  171a. 
time  for,  may  be  fixed,  163. 
when  complete,  175. 
proofof,  175,  856. 
admission  of,  176  e. 
gives  Jurisdiction,  177. 
voluntary  f^pearance  eqnivi* 
lent  to,  177. 
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fee  for,  170  d, «. 

on  Sondar,  166  & 

on  day  of  town-meeting,  167  & 

on  election  dttVy  167  a. 

on  the  State,  167  «. 

on  corporations,  164  «,  168  «k  d. 

on  corporation  of  New  York 
dty,  164  a. 

on  ftuperriBors,  164  b, 

on  the  people,  167  «. 

on  a  witnen,  167/. 

on  insane  persons,  168, 165  & 

on  husband  and  wife,  167  d, 

defective,  167  g. 

fraud  in  service,  167  e, 

substituted  service.  167, 169  a. 

disputing  service,  176  a. 

in  Justices'  courts,  60. 
an  eorporaiiant^  provisions  as  to, 
applied  to  Justices*  courts,  72. 
<jfeompkdrU^  with  summons,  158. 

with  notice  of  no  personal  claim, 
160. 

after  demand,  158. 
time  for,  150  d. 
of  answer  by  mail,  855  & 
of  notices  and  other  papers,  on 
party  or  attorney,  7a7, 788, 

how  made,  788. 

by  mail,  255. 

on  sheriff,  787  g. 

proof  of  where  party  servmg  is 
dead  or  insane,  787/. 
of  ii\]  unction,  890  e, 
of  order,  777/. 

**  person  making,**  who  is,  780  e. 
of  affidavit  to  prevent  an  inquest, 

4636. 
iiregularity  in,  how  waived,  780  o. 
on  defendant  of  notice  of  proceed- 
higs  in  action  when  necessary, 

on  a  party  residing  out  of  the 
State,  701. 

on  attorney  for  the  party,  701. 

sections  408  to  418  not  to  apply  to 
service  of  summons,  or  pro- 
cess, or  paper,  to  bring  a 
party  into  contempt,  702. 

by  mail,  788,  780. 

on  Sunday,  is  irregular,  788  b. 
Services,  assignment  of  contract  for, 

110i,100A. 
Bet-oft  assignor  of  right  of  acUon 
takes  subject  to,  115. 

of  part  of  a  split  demand,lll  (2, 184  «. 

in  what  cases,  115. 

answer  of,  203/. 

in  an  action  by  an  assignee,  208  g, 

of  Judgments,  U«  a,md,  SS2f, 


Setoff— ^MiltntMdL 
particulars  of,  816  & 
of  costs  and  recovery,  509  ft,  554^ 

714 
of  costs  and  recovery  on  appeslts 

N.  Y.  common  pleas,  714 
See,  Ominier-tlaini. 
Settleiiient;  costs  on  a,  680. 
of  case,  504^864. 
of  form  of  Judgment    or  order, 
516  c,  647/ 
Serend  acUans  on  one  instrument,  fiSt 
atiaehmenti  may  issue  sit  the  asme 

time,  420. 
executions,  526. 
statement  of  one  cause  of  action, 

252  & 
caum$(f  action^  mhj  be  united  in 
one  complaint,  883,  834  a. 
demurrer  tor  omitting  to  siste 
separately,  261  d 
wunier-daifM  may  be  aet  up,  287. 

See,  OourUer-elaim. 
debtors.   See,    Joint  and    mnrd 

dAfton, 
defenee8y  may  be  set  up;  287. 
to  be    separately    stated,   287, 

206  0. 
each  defence  must  be  perfect  in 

itself;  206  e. 
what  may  be  pleaded  together, 

consisting  of  denials  only  need 

not  be  separately  stated,  206  & 
in  abatement  and  bar,  allowed, 

207. 
of  denial  and  new  matter,  207. 
each  to  be  plainly    numbCTed, 

206  0, 856. 
defendant's  costs  in  case  of,  597. 
drfendanis,  answers  by,  267  d 

judgment  agiunst  one  of,  444  & 

issues,  costs  on   recovery  on 
some  only,  582  & 
Severanoe^  of  action,  345, 462  6,  506, 

500. 
of  damages,  475  b, 
of  defence,  267  d 
Sham  antwert  and  dtfeneety  may  be 

stricken  out  on  motion,  296L 
what  is  a  sham  answer,  298  c 
part  of  a  defense   cannot  be 

struck  out  as  sham,  800  d. 
demurrer  after  motion  to  strike 

out,  when  it  will  be  allowed, 

801^. 
appeal  fh)m  order  striking  out, 

801 1,  681  A. 
Judgment  after  answer  struck 

out  as  sham,  &c.,  801  K 
See,  Fritohtu, 
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Sharebolden.    See,  Stodehalders. 
Blieriil^  to  serve  Bummons,  &c.,  as  if  it 
were  process,  &c.,  &c.,  163. 
when  a  party,  coroner  to  perform 

the  duties  of,  792. 
may  be  arrested,  863. 
may  be  sued  in  Justice's  court, 

when,  55. 
action  against,  to  be  within  three 
years,  98. 
for  escape,  to  be  within  one 
year.Sfe. 
may  sue  in  his  own  name,  130  e, 

108/,  109  m. 
action  against,  108/,  109  m. 
complaint  in  action  by  or  agidnst, 

341/. 

when  a  party  may  serve  the  sum- 
mons, 163  g. 
sheriff  and  deputy  may  be  sued 

together  for  a  tort,  180  h, 
cannot  be  bail,  878  b, 
to  return  summons,  163. 
proof  of  service  of  summons  by, 

175, 176  J,  c,  cL 
return  of  process,  &c.,  by,  how 

compelled,  853. 
may  return  process  by  mail,  588. 
to  provide  rooms,  &c.,  38. 
feet,  on  attachment,  480. 

for  serving  summons,  176  cZ, 

793  <J. 

death  or  removal  of,  585  e, 

service   of    notice,    &c.,    upon, 

787^. 

liable  for  proceeds  of  sale  in  par- 
tition, 815  e. 
liability  in  case  of  escape,  885  a. 
dtiiies  of^  dc.,  indd&ni  to  arrest : 
to    execute  order  by  arresting 

defendant,  877. 

to  deliver  copy  order  of  arrest 

and  affidavit  to  defendant,  877. 

to  accept  bail  or  deposi^  877. 

to  detain  defendant  at  instance 

of  bail,  878. 
to  deliver  order,  with  return 
endorsed,  and  certified  copy 
undertaking  of  bail,  to  plahi- 
tiff,  881. 
may  give  notice  of  Justification 

of  bail,  881. 
when  exonerated  ih)m  liability, 

888. 
to  give  defendant  a  certificate  of 

deposit,  883. 
to  pay  deposit  into  court,  884. 
when  liable  as  bail,  884. 
proceedings    on   judgment   a- 

gainst,  as  bail,  885. 
liabiUtyofbaU  to,  885. 


Bheri£^  duUes  of  incident  to  arrest-^ 

eonUnued, 
to  file  affidavits  on  which  arrest  is 

made,  853. 
dwtu$  ofy  indderU  to  attaehjnent : 
to  proceed  on,  as  in  case  of  attach- 
ment against  absent  debtors,^. 
to  attach  all  the  real  and  personal 

estate  in  the  county,  420. 
to  make  an  inventory,  420. 
inventory  to  be  signed  and  re- 
turned. 430. 
in  case  of  claim  of  third  party,  to 

summon   a  Jury  to  try  the 

claimant's  right,  431. 
to  collect  and  receive  debts,  430. 
to  take  leeal  proceedings  to  re* 

cover  (febts,  credits,  &c.,  of  the 

defendant,  420. 
to  sell  perishable  property,  438. 
to  sell  vessels,  438. 
as  to  property  Incapable  of  man-  ^ 

ual  delivery,  433. 
to   satisfy  judgment  out  of  pro- 
pert  v  attached,  434. 
as  to  residue  of  attached  property 

after  satisfaction  of  Judgment, 

436.  ' 
may  apply  to  court  for  leave  to 

sell  evidences  of  debt,  436. 
may  permit  actions  to  be  in  name 

of  plaintiff,  437. 
on  Judgment  for  the  defendant,  438. 
on  discharge  of  the  attachment, 

438. 
to  return  warrant  and  proceedings 

thereon,  480. 
fees  of,  480. 
dutiee,  de,  incident  to  daim  and  deHth 

ery  of  personal  property. 
to  take  propertv,  893. 
to  deliver  to  defendant  a  copy  of 

the  affidavit,  notice,  and  un- 
dertaking, 893. 
responsible  for  plabitiff 's  sureties, 

894. 
when  to  deliver  property  to  the 

plaintiff.  894. 
when  to  deliver  property  to  the 

defendant,  894. 
when  responsible  for  defendant's 

sureties,  895. 
proceeding's  by,  where  the  pro- 
perty IS  concealed  in  building 

or  indosure,  896. 
to  keep  property  in  a  secure  place, 

896. 
when  property  claimed  by  third 


party,  896. 
to  file 


e  notice  and  affidavit,  with 
proceedings  thereon,  897 
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dutjf  of,  dc,  indderUdi  to  exeeuUon. 
to  endorse  on  execatioa  time  wbea 

received,  634/ 
to  retom  execation,  CM 
former  laws  apply  to,  5dl 
cannot  reftue  to  leyr  exeeotioo, 

584^. 
cannot  enforce  execntion  for  Ua 

own  benefit,  585. 
to  levy  on  and  sdze  gooda,  991/. 
to  sell  real  estate,  5^/ 
fees  and  poanda^e,  5So/ 
Duty  be  attach^  for  not  paying 

over  moneys,  586  a. 
official  bond  of;  686  h, 
service  of  papers  on,  787  g, 
to  sell  and  convey  real  properW 
a4]udged  to  be  sold,  890, 627. 
proceedings  on  official  bond  of; 
not  affected  by  the  code,  885. 
s  Jury.     See,  AjmstmerU  qf 
damoffe. 

proceedings  for  collection   of 
demands  against,  not  affected, 
835. 
attachment  against,  428  d 
See,  VeweU. 
Abort  aommona,  68. 
CUokneaa  of  Judge,  783. 
BOent  partner  to  Join  as  plalntifll  182  &, 

126  A. 
Blander,  actumsfoTy  cannot  be  brought 
in  courts  of  Justices  of  the 
peace,  64. 
must  be  brought  within  two 

years,  98. 
parties,  130  i, 
complaint  in  action  fbr,  225  e,  822  e. 

828. 
afuwer  in,  829. 
costs  in,  591, 581/ 
See,  Libel 
Blander  of  titie,  complaint  for,  228  b. 
Bpecial  circuit  calendar,  in  firat  dis 
trict,  908,  919, 921. 
case,  what  is,  40  a. 
county  judae.  review  of  orders  by, 

678. 
damoffe,  allegation  of,  204/ 

amendment  to  insert,  852  a, 
finding,  when  court  may  direct^ 

^tfordkin,  application  to  appoint, 
881. 
security  by,  882. 
proceedings,  defined,  18. 
what  is  and  what  is  not  a  spe- 
cial proceeding,  18  o,  19  a, 
appeal  in,  679  a. 
arresting,  by  certiorari,  80  & 


Bpeoial  procecding$  cowHtwm, 

appeal  flrom  final  order  in,  to 

court  of  appeala,  25. 
provirional  remediea  axe  not, 

649  «.  ^ 

proceedings  supplemeBlny  to 

ezecetton  are,  19  a. 
costs  in,  582& 
on  appeals  in,  882  d 
of  reviewing  the  dedaon  of 
an  inferior  court  hi,  628. 
ierm$^  and  general  terma,  distiact- 
ion  between  powers  of  cooit 
at88^ 
^speal  firom,  673. 
tf  iuprcme  court,  existing  provii' 
ions  of  law  as  to,  rep^ed,29. 
prescribed,  38. 
extraordinaiy,  88. 
inability^ Ja4ge  to  hold,  91 
transf^  of,  782. 
vmrM,  472.    See,  VcrSiet 
flpeoifio  peifoamanoe,  connty  oomt 
may  decree,  89. 
parties  to  action  for,  131  b, 
complahit  for.  241/ 
answer  in  action  for,  287  & 
by  execution,  625. 
BpUtDiig  cause  of  action,  55,  HI  4 

192  b, 
Stages.    See,  Ounur. 
Btamp  on  summons,  164  €l 

defense  of  want  of,  287/ 
Btakeholder,  action  against  288  a, 
241  A. 
See,  Gaming, 
States  when  action  cannot  be  broo^t 
by  grantee  of  the,  91. 
service  of  process  on,  167  e. 
lands,  removal  of  occupants  fitnn, 
within  Jurisdiction  of  count/ 
court,  89. 
officers,  injunction  against,  403  a. 
appeal  Dv,  637  d 
Btatanient  of  facts.    See,  JFfaefL 
Statute^  complaint  in  actions  givea 
by,286j 
action  on,  9o. 
defense  under,  285  a, 
rule  of  strict  construction  at,  not 

to  apply  to  code,  882. 
foreign^  bow  pleaded,  328  «. 
priMte,  how  pleaded,  828. 
putUc,  how  pleaded,  236. 
qfUmiUxJUcn,^,l^. 

answer  of,  90, 285  ft. 
See,  Times  for  commencing  aelioM, 
Statutory  liaiOitif,  limitation  for  ac- 
tion on,  97. 
protisions,  all  inconmstent  wiUi 
code  repealed,  832. 
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Statatory  pravuiaM—wfUinuai, 

certain,  not  affected  bj  the  sec- 
ond part  of  the  code,  884. 
defence,  how  pleaded,  285  a. 
remedieSy  spedal  not  affected  by 
the  second  part  of  the  code, 
884 
Stay  efproeeeeUnffty  order  for,  for  more 
than  twenty  days  cannot  be 
mnted,  except  on  notice,  778, 

pendmg  a  motion,  778  k 
parties  to  action  for,  181  a, 
right  to  amend  is  not,  845  b, 
after  Judgment  by  ii\|anotion, 

407  a. 
Ml  appeal  to  court  of  appeals,  865. 
to  supreme  court  from  an  in- 
ferior court,  671. 
from  special  to  general  term 

on  a  Judgment,  678,  674  e. 
ttom  order  at  special  term, 

685i 

to  countv'  court  or  common 
pleas  from  Justice's  Judg- 
ment, 695, 695  6, 
order  for  discovery  to  operate  as, 

856. 
when  does  not  prevent  creditor  inr 
stituting  supplementaiy  pro- 
ceedings, 566  d 


the  trial,  867. 
stay  of  sale  in  partition  or  fore- 
closure cases,  884. 
right  to  amend  of  course  is  not 

845  & 
no  Judge  has  power  to  order  arbi- 
trarily. 780  «. 
till  costs  of  former  suit  paid,  584  e, 

834*. 
till  costs  of  former  appeal  paid, 

688^ 
lo  move  to  change  place  of  trial, 

149  a. 
order  for  time  to  make  a  case  is 

not,  781  a. 
Ofder  for  time  to  answer  is  not, 

781  J. 
order  for  discovery  is,  SSfi, 
cannot  be  treated  as  a  millity, 

781 «. 
on  Judgment  does  not  extend  the 

time  to  appeal,  645  c. 
to  move  for  a  commfbsion,  759  d. 
xmtSl  security  for  costs  given,  586. 
court  of  appeals,  or  Juc^  thereof, 

may  make  order  for,  845. 
does  not  prevent  filing  transcript, 

618  6. 
eflbct  of,  on  time  of  Umitation,  108. 

68 


to  be  appoinled  Ibf 

courts,  466. 

Gtoeoben  county  amrty  appeal  to,  41  h, 

Otdpolation,  to  tiy  at  next  drcuit, 

859. 

as  to  proceedings  to  be  in  writing 

or  entered  on  minutes,  854. 
not  to  a|»)eal,  court  may  enforce, 
659  6. 
Stook   broker,    oomplabdt    against, 

2411 
Stookhnirtur  in  moneyed    corpora- 
tions, provisions  as  to  limita- 
tions not  to  apply  to  actions 
agahkst,  108. 
dockethig    Judgments     against, 
519  p. 
supplementary  proceedings  against, 

555  a. 
in  dissolved    companies,  action 

against,  118  «. 
appeal  from  order  charging,  679/. 
requisites  of  complaint  against, 

241  d,m. 
parties  to  actions  to  diaige,  128  K 
Bee,  Building  Mcietjf. 
Streets  in  New  York  city,  appeal  in 
cases  of  opening  of,  679  «,  681 
a,  {,  m,  688/. 
costs  of  openuig,  583  a. 
Jurisdiction  as  to,  80  5. 


how  ordered  within  ten  days  of  Strict  foreolosure^  proceedings  on* 


888  0, 

king  <nU  pUading  for  party  reftis 
ing  to  be  examined  as  a  wit- 
ness, 750. 
as  sham  or  irrelevant,  296. 
scandalous  matter,  835  «. 
Stniok  Jury,  in  what  cases,  465  «. 
Submitting  cause  on  printed  aigu- 

ment8,844. 
Sabmitting  oonttovway  wUhoui  aO' 
tian,  717. 
who  to  fhmish  papers  on  argu- 
ments of,  871. 
Judgment  as  in  other  cases,  but 

without  certain  costs,  718. 
Judgment-roll,  how    constituted, 

7ia 

Judgment  may  be  enforced,  or 

appealed  as  in  an  action,  718. 

no  appointment  of  guardian  on, 

125  b,  718  b. 

Subpoana  from  superior  court  of  New 

Toric,48a. 
Subpcsna  daoee,  party  to  action  to 
produce  documents,  on  being 
served  with,  747  a. 
Subrogation,  defence  of,  287  ff. 
SnbeorlptloQ  to  summons,  158, 166  tk 
to  pleadings,  805, 806  a. 
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DuT)M<inmit  pl«aidiiift  mwmhig   of 
the  torm,  SOdJ 
application  ror  order,  when  flnt 

refti8ed,868. 
extension  of  time,  858. 
BalMtential  xic^t  what  iB  meant  >7 

term,  685  a. 
Bubstttiitad  eendoe^  cfproeeOf  167. 

See,  i\iMittKion. 
Batetttntioa  of  attomej,  854^  910, 

919. 
BaMttatinga  jMffy,  in  caaee  of  tran*- 
fer  of  interest  pmdenis  Ute^ 
188, 188  e. 
ball  for  deposit,  888. 
when  ordered  in  case  of  two  or 
more  claimants  of  one  subject- 
matter.  189. 
B^  Interpleader^ 
Sutt    iet^AeUan, 

pending,  defence  of;  360  <f,  879  a. 
Bmon,  not  to  be  prejadioed  by  delay 

of  the  court,  840  b. 

BuBunary  prooee^Unga»  to  reoorer 

possession  of  lands.    Appeals 

from   Justice's    decision    to 

county  court,  40  ft,  689  d, 

injunction  to  restrain,  406  ff, 

proyisions  of  revised  statutes  as  to 

retained,  885. 

gumming  up^  at  circuit,  one  counsel 

only  allowed  to,  860. 
Snmmona*  actions  to  be  commenced 
by  service  of,  163. ' 
when  considered  issued,  416  a, 
Jbrm  of,  ordinarily,  158, 154 
after  discontinuance  of  action  in 
Justices'  courts  by  reason  of 
title    coming    in    question, 
156  b, 

when  served  without  copy  com- 
plaint, 158. 
by  publication,  167, 169. 
fai  penal  action,  156  e,  157  b. 
by  or  against  party  in  represen- 
tative character,  156  6. 
fai  action  asainst  a  county,  156  d^ 
notice  to  be  mserted  in,  lot. 
stamp  on,  154  a. 
amending,  155  a, 
misnomer  in,  155  dL 
complaint  to  agree  with,  199  ft,  6. 
mrmee  tf,  by  whom  it  may  be 
served,  163. 
how  it  must  be  served,  163, 168. 
outofthe8tote,171a. 
on  corporation,  164. 
on  foreign  corporation,  167  ft. 
on  railroad  corporation,  167  a, 
en  minor  under  age  of  murteen, 
168. 


on  person  Judicially  dedared  to 
be  of  unsound  mind,  dw:,  10^ 

165  0,dL 
in  other  cases,  168. 
on  unknown  party,  109. 
on  corporation  of  N.  Y.  dly,  1644 
personal  service,  165  & 
place  of  service,  106  ft. 
time  of  service,  166  e. 
on  day  of  town  meeting,  167  1l 
on  election  day,  167  & 
on  Sunday,  166  & 
defective,  167  o, 
party  subscrimng  may  fix  HibsIx 

service,  162. 
by  publication,  when  ordered,  od 

how  made,  167. 
on  board  of  supervisors,  164  L 
on  the  people,  167  «. 
on  a  witness,  167/ 
fraud  in  service,  167  e. 
in  action  by  the  sheriff,  168  ^. 
when  complete,  175. 
proof  of  service  of,  175, 856. 
effect  of  service,  to  confer  Jnl^ 

diction,  177. 
fbe  for  service,  176  d,  793  «. 
amendment  of,  155  a,  850  e. 
voluntaiy  app^irance  is  eaoinkot 

to  personal  service  of,  177. 
to  be  filed,  169, 791. 
in  proceedings  against  beiis,  Aftoi 
deceased  Judgment  debU»i»  730. 
In  Justices'  couns,  57. 
(day,  when  reckoned  in  the  cask- 

nutation  of  time,  786  Ji 
service  on,  is  irregular,  166^789^ 
Judgment  cannot  be  entered  on, 

79  s. 
execution   cannot  be  levied  <»> 

584  A.  . 

Superior  oowct  of  Buffalo,  tnmia  d 

causes  from,  80  e. 
appeal  to  court  of  appeals  froOi 

&,657l. 
appeids  to,  689  a. 
of  theeUg  €f  Nme  York,  Jiiii>^ 
tion  of,  30  ft,  48, 45. 
Jurisdiction  of  transferred  an^ 

49. 
transfer  of  causes  from,  to  n- 

preme  court,  44 
transfer  of  causes  to,  from  ^ 

prem(  court,  44, 43. 
hiquest  in,  917, 463  d  . 

power  of,  to  order  prodttCti(»» 

documents,  46  ft.  . . 

has  concurrent  jurisdiction  ^ 

United  States  courts  in  adnh 

ralty  cases,  45  a. 
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— continued. 
Jmifldiction  cannot  be  conferred 

on  by  fhiud,  46  a. 
▼oluntary   appearance  confers 

Jurifldiction  on,  45  a,  46  & 
statutory  proyisions  regulating, 

48  a. 
terms  of,  47, 48. 
special  terms  of,  how  held,  48. 

Judges  of  not  to  receive  fees,  48. 
udgment  of,  where  j:iyen  and 

how  pronounced,  48. 
crier  to  be  appointed,  48. 
to  consist  of  six  Justices,  48. 
yacancies,  how  filled,  see  Laws 

1859,  ch.  173. 
section  28  of  code  to  apply  to,  40. 
motions  in,  44  note,  777  A,  915, 

917. 
notes  of  issue  in,  917, 916. 
entry  of  order  in,  917. 
motion  for  Judgment  in,  917. 
IHnctice  in  on  security  for  in- 
junction, 407  e, 
on  opening  de&ults,  678  J. 
appeal  in,  from  special  to  gen* 

eral  term,  678. 
rules  in,  914. 
business  at  general  term,  time 

of  opening,  914. 
trial  term,  914, 918. 
special  torm,  914, 918. 
non-enumerated  motions.  914, 
918. 
appeals  from,  915. 
attendance  of  Justices  at  cham- 

bers,  915. 
motion  to  set  aside  yerdict  as 

against  eyidence,  915. 
case  and  exceptions  on  motion 

to  set  aside  verdict,  915. 
hearing  on  motion  to  set  aside 

yermct  916. 
appeals  from  order  granting 
or  reftising  a  new  trial,  9lC 
costs  on  appeal,  916. 
motion  for  rehearing  before 

referees,  916. 
notes  of  issue,  916, 917. 
inquests,  917. 
filing  papers,  917. 
entering  orders,  917. 
motion  for  Judgment,  917. 
regulation  as  to  calendars,  917. 
general  and  special  terms,  918. 
ex  parte  orders,  918. 
appeals  from  orders,  918. 
day  calendar,  919. 
reserving  causes  generally,919. 
Bubstituuon  of  attorn^,  919. 


rttle$  in — continued, 
short  causes,  919. 
defence  interposed  for  delay, 
919. 
Supenedeaa,  to  discharge  fh>m  cos- 
tody,  581  a. 
order  for,  where    to  be  made, 
780  d 
Snparviaonp  service  of  process  on, 
164  6. 
records  of,  how  proved,  796  e, 
to  provide  rooms,  &c,  87. 
See,  PutUc  oMcetB, 
Supplemental  pleading,  when  allowed, 
188/,  857,  858,  688  g, 
demurrer  to,  859  b, 
complaint,  action  may  be  continued 
by,  188. 
answer  to,  858  e, 
Sopplementaiy  proeeedinge,  proyis- 
ions as  to,  555. 
nature  of  the  proceedings,  557  a. 
Jurisdiction,  557  b. 
to  what  cases  provision  applies, 

557  ft. 
assignee  may  take  proceedings, 

558^. 
on  Judgment  against  corporations, 

against  stockholders  in  banking 

corporations,  555  a, 
against  insolvent  corporations, 
555  a. 

on  Justices'  Judgment,  558  d, 

agunst  mairied  woman,  558  b. 

cannot  test  validity  of  insolvent 
discharge  in,  558  e. 

on  Judgment  after  service  by  pub- 
lication, 558/. 

when  an  order  for  the  examina- 
tion of  the  ludinnent  debtor 
may  be  applied  for,  658  /,  ^ 

who  may  make  the  order,  559  «, 
560  6. 

requisites  of  affidavit  to  obtain  or- 
der,  560  d, 

the  order,  the  person,  place,  and 
time,  before  whom  and  at 
which  the  debtor  may  be  re« 
quired  to  appear,  561  b. 

service  of  the  order,  561  h, 

proof  of  service  of  order,  561  J. 

obiections  to  order,  561 1 
.  efllect  of  order  as  a  lien,  563  b, 

examination  upon  order,  562  i. 

difloontinuance  of  prooeedinga. 
568  A^ 

death  of  debtor  pendmg,  187  d, 

appeal  fi:om  order  in,  568  o. 

second  order  in,  564  a. 


M6 
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0iippft6Bi6ntexy  proodtdkiffi^^WKUikf 

commisBion  to  take  teBtimony  In, 
568/ 

agaiiut^  debtor  cf  judgment  debtor^ 
cr'^rftkom  haeina  propaijf  be- 
longing to  Amu,  Sd6. 
order  to  examiiie  debtor,  M6  a, 
affldaTit  to  obtain  order,  567  b. 
proceedings  on  order,  667  c 

imneBses,  how  required  to  appear 
and  testify,  568. 

examinations  to  be  on  oath,  668. 

wliat  property  may  be  ordered  to 
be  applied  to  execution,  668. 

appointment  of  reodver,  571. 

order  appointing  a  re^eiTer  to  be 
filed,  571. 

prohibiting  tranafisr  of  proper^, 
571. 

where  a  third  party  claims  proper- 
ty alleged  to  be  the  property 
of  the  Judgment  debtor,  575. 

where  the  allied  debtor  to  Judg- 
.  ment  debtor  denies  his  indebt- 
edness, 575. 

reference  may  be  <»dered,  576. 

costs  of  proceedings  and  fees  to 
witnesses,  577, 568  a, 

disobeying  order,  578k 

appeal  in,  680  6, 19, 681  r, «,  682  m,  t 

witness  in,  746/. 

Judge  going  out  of  office  pending, 
782/ 
Buprema  oovact,  terms  of,  88, 64, 85. 

Jurisdiction  of,  29, 80. 

general  temUyi^ 

epedaltenm,^ 

rooms,  attendants,  fhel,  &c,tobe 
proYided  for,  87. 

transfer  to,  of  actions,  &0.,  from 
county  court,  40, 41  e, 

transfer  to,  of  actions  from  superi- 
or court  and  New  York  com- 
mon pleas,  and  superior  court 
of  Buflalo,  80^.44 

transfer  of  actions  from,  to  saperi 
or  court,  49. 
to  U.  8.  circuit  court,  80  K 

rules  of,  849. 

Judges  to  frame  rules,  888^ 
udge&    See,  Judge. 
brmer  rules  of,  abrogated,  888. 
appeals  to,  670, 678. 
Boretlae,  to  Justii^  in  all  cases,  667, 852. 
See^  Jtut^fieaOon. 
tm  appod  to  court  of  appeals  not 
liable  on  dismissal  of  appeal, 
661  A. 
bonds,  Ac,  of,   to  be  proved  and 
acknowledged,  852. 


cannot  be  sued  Jointly  with  pes 

cipal,  181  c 
admittmg  tiliem  to  detedf  429  a, 

664d 
UaUlity  of,  060^,  661  c.  663  a 

664  a, »,  0»  605  d,  686/ 
beoonung  insolTcnt,  688^  668  A,  ^ 

590  a. 
Bee,  Baa,  BeewrU^^  PHnapd  eai 

eumtg, 

bonck  aetione  Mi,  JuBtioe  of 
the  peace  has  Juiisdiction  o(  5L 
Bee^Bondi, 
Sargeooa^  not  allowed  to  testiff  to 

certam  matters,  756  b. 
Snrpliia  moneys,  how   disposed  o( 

889, 8&. 
complaint  in  action  for,  212  i 
application  for,  not  within  die 

809th  section,  609  a. 
SnxreDdar  of  notes  on  trial,  228  dL 
SunogBteb  appeals  from,  not  affected 

by  the  second  pslrt  of  the  code, 

884. 
appeal  fitnn,  668  g,  871,  658  i» 

682r,i,  886(1. 
examination  of  pardea,  744  «,  75& 
appeals  from,  regulated,  871. 
costs  on,  581  d,  779  d. 
proceedings  on  official  bond  o( 

not  affected  by  the  code,  881 
resale  under  decree  of,  888  k 
(jectment  on  decree  of,  827  a, 
proceedings  for  admeasurement  of 

dower  before,  827/. 
proceedings  before,  89  ij,  90/ 
action  on  decree  of,  96  b. 
cannot  try  disputed  claim.  634. 
Snrvivliig  partner,  joinder  of,  as  de- 
fendant, with  executors  of  de- 
ceased partner,  180  «. 
Swan^a,  marithiw,  &o    proceeding! 

for  draining  of,  not  affected  if 

the  code,  836. 


T. 

Ta:^    See,  Penenal  Tax. 
Tajotion  {fooeti.    Bee,  A^uetaunl 
Teohnioal  defect    8^  £mr  or  de- 
feet,  Mietake. 
Tenanta  in  oommon,  Joinder  o(  1^ 

Tenant    See.  Landlord  and  tefUML 
Tenanta  holaing  under  a  judgmenl 
debtor,  719. 
See,  Joint  debtore^  dbe. 
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Tenant  for  life,  interest  of^  how  caloor 

lated,  819  6, 806, 004. 
Tender  q/t^  option  ftfvii^Al,  6804^  in  OL 
answer  of,  285  d 
Bee,  Ofer. 
Term  /m,  allowance  of,  608  k 
Temifl,  on  amendment,  864/ 

on  glTinff  leave  to  answer  after 
Ume  merefior  has  expired,  448. 
on  a  postponement,  610. 
of  court  of  appeals,  87. 
of  supreme  courts,  drcoit  oourtB, 
and  courts  of  oyer  and  ter- 
miner, 88. 
eztraordinaiy,  84, 820. 
appointment  of,  to  be  tnmsmltted 
to  secretary  of  state,  and  pub- 
lished, 85. 
of  superior  court,  47, 48. 
of  N.  T.  conmion  pleas,  47, 48. 
of  county  courts,  41. 
and  calendars  in  first  district,  007. 
Ttetimony  of  parties,  744. 
of  witnesses,  755. 
examination  to  perpetuate,  under 

the  reyised  statutes,  750. 
taking  by  commission,  767. 
conditionally,  766. 
by  consent,  770. 
on  a  motion.    See,  MotiorK 
The  people.    See,  Peojpie. 
Thereby  and  theritfore^  meanlAg  of  the 

terms,  106  dcL 
Thing  In  aotion,  what  may  be 
signed,  100, 115. 
how  it  may  be  assigned,  112. 
assignment  of,  in  parcels.  111  d, 
re-assignment  of^  114  b, 
who  is  an  assignor  of,  756  e, 
Thne   to   serve  comphunt  after  de- 
mand, 150, 150  d,  e,/. 
to  answer  or  demur,  255, 858. 
to  answer  after  order  of  arrest,  876. 
to  reply,  802. 
within  which  to  amend  of  course, 

844. 847  & 
ioT  service  of  notices,  fta,  700. 
for  notice  of  trial,  457, 700. 
for  appeal    See,  AppiBaL 
to  return  execution,  588. 
to  comply  with  conditional  order, 

to  make  a  case,  788  a. 

to  turn  case  hito  special  verdict  or 

exceptions,  864. 
to  serve  amendments  to  case  or 

exceptions,  864. 
allegation  of,  in  pleading,  822  d, 

820  a. 
to  what  period  of,  allegations  hi 

pleaoings  refer,  820  a. 


Time    eonHnued, 

to  move  to  vacate  ordei^  of  anest. 

876.- 
te  referee  to  make  report,  600  a 
to  take  any  proceeding  except  ap- 
peal, may  be  enlarged,  788. 
Ams  eompuiM^  786, 786  a. 
if  last  day  be    Sunday,  786^ 

786  &,d 
on  notice  of  trial,  786  a,  700. 
Sunday  an  intermediate  day.  Is 

to  be  included,  786,  786  b, 
for  publication  of  legal  notices, 
705. 
to  take  proceedings,  except  appeal, 

may  be  enlarged,  78o. 
additional^  how  computed,  787  a. 
dimbU^  when  service  by  mail,  7001 
See,  BeamnMd  Ume^   Erdarging 
Ume. 
Timee  for  commencing  acUont^  provis- 
ions as  to,  applied  to  Justices' 
courts,  72. 
in  general,  88. 

previous  law  as  to,  repealed,  88. 
objection  that  action  not  com- 
menced in  time  must  be  taken 
by  answer,  00. 
for  the  recovery  of  real  proper- 
ty, 01. 

other  than  to  recover  real  prop- 
erty, 06. 
general  provisions  as  to,  100. 
Title  of  affidavit,  785. 
plaintiff  to  show,  208/. 
complaint  for  slander  of,  228  5. 
of  action  not  changed  on  appeal, 

630. 
need  not  be  set  forth  in  answer  to 
action   to   recover  property 
distrained    daiMaffe   feawiU^ 
881. 
1o  real  prcper^^  Justices  of  the 
peace  have  no  Jurisdiction  of 
actions  involving,  54. 
seisin  when  necessary  in  action  or 

defence  founded  on,  02. 
when  it  comes  in  question,  64  «. 
when  question  of,  cannot  be  ndsed, 

55. 
answer  of  title  in  Justices'  courts, 

64. 
certiflcate  that  it  came  in  question, 

501, 60. 
oosts  when  it  comes  In  question, 

501,  00, 502/ 
to  property  sold  on  execution,  160, 

542  c. 
See,  .SMitiifMr. 
ToIl-sa(te^  Jurisdiction  of  county  court 
as  to,  40  6. 
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appeu  from  dedBion  as  to  location 
of,  679  ff,  668  J. 
Tort;  may  be  wuved,  and  soit  brought 
on  contract,  179  b. 
counter-claim  In  action  for,  298  a, 
assignment  of,  110  «,  109  6. 
at  sea,  action  for,  22  «. 
by  married  woman,  121  s,/ 
parties  to  actions  for,  180 1 
Town  and  caun^  cffiesn^  soils  hy^ 
117  ft. 
complaint  by,  189  c 
Town    superlntondsnt,    action    on 

bond  of,  121  b. 
Town  nuMting;  seryice  of  sommons 

on  day  of^  167  b, 
Trad«-inarks»  h^Jonction  to  restndn 

Infringement  of,  401/. 
Tmnsoilpt  qfjudgmerU  may  be  filed, 
618. 
effect  of  fiUng  as  a  lien,  6ia 
perfecting  an  appeal  and  giving 
security  to  stay  proceedings 
does  not  prevent  respondent 
from  filing,  618  c 
qfiuiUee^  judgment,  69, 84 
nranmr   of  proceedings  fix>m  one 
Judge  to  another,  86, 44,  note. 
afcoMMi  fi^m  supreme  to  superior 
court,  49. 
to  the  U.  S.  circuit  court,  80  A. 
flrom  superior  court  of  Buffiilo, 

80a 
from  dty  court  of  Brooklyn, 

80s. 
from  superior  to  supreme  court, 

80«,44. 
from  mayor's  or  recorder's  court, 

46. 
from  county  court  to  supreme 

court,  80  a 
from  district  court  to  common 

pleas,  923. 
appeal  from  order  for,  82  A,  47  d, 
proceedings  for,  47  d 
^pncpM-^,  ludge  may  order  Judg- 
ment debtor  to  give  under* 
taking  not  to  make,  666. 
when  may  be  forbidden,  671. 
confession  of  Judgment  is  not, 
728  i. 
of  hearing  motion  or  order  to  show 

cause,  86, 44  note,  782. 
of  special  proceeding,  782/. 
of  interest  not  to  abate  action,  188. 
qfpaperB  onjUe  on  change  of  place 
of  trial,  851. 
See,  Anignmmt^  BemewU  of  cmmi. 
Tnnaitory  aotton,  place  of  trial  <^, 
146  0. 


Treble  costs, 

damages.    Qet,  Damoffet, 

on  real  property^  time  fiar 
oommendiv;  action  for,  97. 
proYisions  of  reyised  statutes  wm 
to,  not  affected  bj  the  code^ 
681  a,  608  a  to  s,  836. 
action  for  in  Justice'e  oooit,  54  & 
assUmment  of  claim  for,  IIS  ft. 
Bee^  MaUekme  tre^aee. 
Triable,  meaning  of  the  term,  779/ 
TMal,  definition  o^  455. 
what  is  a  trial,  465  ft. 
place  of;  143.    Bee,  Ffaee  tf  TriaL 
notioe  of,  457. 

either  party  giving  notice  may 
bring  on,  and  in  the  absence 
of  adyerse  party  take  a  dls- 
missal  of  the  oomplaint  or  a 
yerdict  or  Judgment,  461. 
SQXirato,  between  a  plaintiff  and 
one  or  some  of  the  defendants^ 
may  be  had,  461. 
copy  summons  and  pleadings  to 

court  on,  471. 
amendments  at,  861  & 
costs  on  postponement  of,  619. 
number  of  oounsd  on,  860. 
discontinuance  on,  684  i. 
plaintiff  may  stipulate  to  proceed 

to,  850. 
dismissing  oomplaint  for  not  bring- 
ing cause  to,  859. 
nctiee  ^,  either  party  may  giye^ 

length  of,  457, 790. 

must  be  served  on  each  defeid- 
ant  who  appears  separatelyy 
and  by  a  separate  attorney. 
459  d. 

where  there  are  two  or  more 
actions  between  the  same  par- 
ties, 459s. 

in  first  district,  467. 

must  state  plaintiff's  intention 
to  take  an  inquest,  or  he  can- 
not do  so,  860. 

where  besides  the  iasne  to  be 
tried,  there  are  damages  to 
be  assessed,  459  e. 

when  defendant  notices  the 
cause  for  trial,  and  he  seeks 
relief  other  than  a  dismissal 
of  the  complaint  with  costs, 
469  a 

if  insufficient,  and  the  party  pro 
ceeds  to  trial,  and  In  ^e  ab 
sence  of  the  other  party  ob- 
tains a  verdict  or  Judgment^ 
such  verdict  or  Judgmoit  will 
be  irregular,  459/. 


\ 
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TUal — lu^iee  cf-rcontinued. 
before  referees,  489. 


either  party  rivingi^  may  bring 
issue  to  trial,  461. 


cause  should  be  at  issue  as  to 
all  defendants  before  noticed 
for  trial,  464  h, 

court  to  be  furnished  with  copy 
pleadings,  &c.,  471. 

dismissal  of  compltdnt  for  not 
proceeding  to,  611  e, 

dismissal  of  complaint  on,  467  n, 
497/. 
fee,  602/,  910. 
proceedings  on,  jury,  465  a, 

struck  Jury,  465  & 

right  to  begin,  465  d. 

counsel  addressing  Jury.  465  0. 

objecting  to  pleadmgs,  465  g, 

postponement  on  payment  of 
costs,  466  b. 

examination  of  witnesses,  466  dj 
860. 

nonsuit,  467  n,  861. 

effect  of  nonsuit  or  dismissal  of 
complaint,  468  e, 

rulings,  468  g. 

production  of  documents  or  chat 
tels,  468  k, 

chanjring  ground  of  action  or 

.  defence,  468  9n. 

charging  jury,  469  d 

deliberation  of  jury,  470/ 

separation  of  jury,  470  h. 

interference  with  jury,  470  L 

sealed  verdict.  470  k. 

polling  jury,  470  f. 

frregiumties  at  circuit,  471  a, 

exceptions,  471  b, 

ordering  exceptions  to  general 
term  m  first  instance,  471/ 

.  cannot  be  part  by  one  Judge  and 
part  by  another,  484  e. 

surrender  of  notes  on,  222  d. 
byhiry^  in  what  cases,  455. 

how  waived,  76  c,  484 
ly  Ihe  eourtj  in  what  cases,  456. 

^  the  quetiion  of  fact,  decision  to 
be  ffiven  in  writinff,  and  be 
filed  with  the  clerk  within 
twenty  days,  484. 

Judgment  on  decision,  how  en- 
tered, 484,  486  a. 

finding  of  judge  on,  what  to 
contain,  484. 

finding  by  Judge  on,  to  be  treat- 
ed as  a  verdict  of  a  jury,  485  d. 

for  the  purpose  of  an  appeal, 
either  party  may  except  to  a 
decision  on  a  matter  of  law 
arising  on,  486. 


Trial  by  ihe  court  (f  the  question  qffaet 
— continued. 
a  review  of,  how  cni>tained,  486. 
by  rtfereCy  489. 

See,  Mearing,  Notice  of  trialy  Post- 
ponement qf  triai,  New  trials 
TerdiU. 
Txojt  recorder  qfy  may  issue  order  in 
Bupplementaiy    proceedings, 
560  a. 
Trust  company,  need  not  give  secu- 
rity when  guardian,  881  a. 
accounts  of  deposits  with,  895. 
orders  to  draw  moneys  from,  895. 
Trustee^  cause  of  action  against  de- 
fendant as  trustee  cannot  be 
united  wiUi  a  cause  of  action 

Xinst  him  personally,  833  j. 
nt  by,  190  d. 
confession  of  iudgment  by2723. 
may  he  sued   in  an  action  for 

claims  arising  on  contract  and 

by  operation  of  law.  382. 
plaintiff  may  be  required  to  give 

security  for  costs,  585  J. 
when  personally  liable  for  costs, 

622. 
security  on  appeal  by,  665. 
of  an  expreee  trust,  maLj  sue  with- 
out Joining  party  m  interest, 

116, 119  b. 
who  is  a  trustee  of  an  express 

trust,  119  b,  623  e. 
costs  in  an  action  by  or  against. 

622,  628  a,  c 
as  to  suits  by,  108  h. 
of  reUgmu  sodety^  action  by  and 

against,  121  e,  117  d. 
Tmth,  defence  of,  329  a. 
Turnkey,  cannot  be  bail,  878  b. 
Tompike  roadfl»  Juris^ction  of  county 

courts  as  to, 


u. 

Unoertain  alleviations,  823  / 

See,  Ind^nUe  and  uncertain. 
Unoertainty,  not  a  ground  for  demur* 
rer,  258  c,  822  c. 
remedy  for,  325  b. 
Undertakhig,  on  answer  of  title  in 
Justices'  courts,  66. 
on  order  of  arrest,  375, 376  b. 
on  attachment,  419. 
on  claim  and  delivery,  393, 394 
on  ii\|unction,  406, 407  d 
on  appeal,  660,  662,  665,  666,  67t, 

690,  695. 
to  be  proved  or  acknowledgod,85d 


/ 
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to  be  filed,  669,  794, 851, 663  a. 
to  be  deliyered  to  partleft^794 
amendment  of,  351  a,  898  a,  d, 

641  d,  661 «,  695/ 

action  on,  242  h,  409/,  419  i,  WOj, 

678,  794. 

See,  AmwMm  to  MM. 

summons  in  action  on,  157  m. 

answer  in  action  on,  286  4, 895/ 

complaint  on,  242  k, 

deposit  in  lien  of;  662. 

See,  i800«r»^. 

United  Stetea  ooortm  provisioiia  of 

code  as  to  liens  of  Judgment 

extend  to  Judgments  of,  518  a. 

removal  of  causes  to,  80  A,  720  a, 

costs  in,  581  e. 

goyemment  contracts  not  assign- 
able, 112  A. 
action  by  or  against,  121  a.  22  & 
dischaige  of  persons  enlisted  in 
armjr  of,  22  «. 
Vnknown  owneni»  moneys  of,  905. 

-    in  partition,  812  a. 
Xrnknown  party,  service  of  process 

on,  169. 
Unliquidated  damage^  assignment  of, 
110  fHw 
summons  in  action  to   recover, 
157*11. 
Vnaoond  mind.    See,  BBntm$  of  w^ 

toundmind. 
17ae  and  oooupatlon,  complaint  fbr, 
248/ 
parties  to  action  for,  127  «. 
See,.B^nt 
Ufluxplng  office  orfranehim.  action  for, 

804. 
XTsury,  openmg  de&ult  to  admit  de 
fence  of,  448  & 
defence  of,  285  A,  288  «,  299/ 
See,214d.  ^ 


Y. 

Vacancy  in  office  of  Judge,  how  sup- 
plied (Laws  1859,  ch.  173). 
Vacating  order  made  out  of  court,  638. 
Value,  allegation  of.  in  pleading,  323  d. 
Vazianoe,  not  to  be  deemed  material 
unless  it  li4s  misled  the  ad 
verse  party,  339, 
instances  of  immaterial  variances, 
.       841/ 

immaterial  amendment  of,  342. 
what  is  not  a,  343. 
injustices*  courts,  75  d 
See,  AjnendmerU,  MUlake. 


Vendor  and  wndfls,  Joinder  of;  t^  i. 
and  jmrchamr^  countar-dsim  b9> 
twe6n^295s. 

Vanna    See,  rta»  cf  trial 
of  affidavit,  785 1 
affidavits  to  duinge,  879. 

Verdiot,  general  and  apedal,  defined, 

separate,  472  c 

what  verdict  Jury  may  render, ill 

in  actions  to  recover  penMinsl  pro- 
perty, 473  a. 

part  for  plaintiff  and  part  for  de- 
fendant, 473  a. 

for  damages  exceeding  smoont 
claimed,  473/ 

for  interest,  474  b,  474  6. 

for   double  and  treble  dimagfli^ 
475  a. 

severance  of  damages  on,  419  II 

contmgent  damsges  on,  475/. 

altering,  476  a,  6. 

sealed,  470  k. 

polling  Jury,  as  to,  470 1 

alnending,  852  e. 

amendment  after,  852/ ' 

tpedalj  controls  gisneral,  476L 

assessing    defendant's    damsgo, 
476. 

subject  to  the  opinion  of  thenMirt, 
477,  481  g,  648. 

entry  of.  476. 

entiy  of  Judgment  on,  476, 481  f 

tpecMly  how  settled,  864. 
what  to  state,  472  a. 

calling  plaintiff,  before  delivoy  o( 
861. 

in  ejectment,  826  b. 

interest  on,  when  allowed,  611 

county  Judee  cannot  order  stsy  of 
proceedinss  after,  778. 

may  be  amended,  352  e. 

Judge  may  entertain  motion  to  set 
aside,  476. 

death  of^art^  after,  134. 

cures  defects  in  pleading,  251  a 

injustice's  court,  78  d. 

on  writ  of  inquiry.  447  d 

report  of  referee  is  not,  779  d 

stay  of  proceeding  after,  778i 
Verification  of  pleadings,  vfhen  neoetr 

saiy,  805,  306/ 
how  to  be  made,  307. 
when  it  may  be  omitted,  907, 
306  a. 

by  the  attorney  or  agent,  809  & 
811  e. 
should    not  be   before  the  at* 

tomey  of  the  party,  311  & 
by  the  party,  310  a. 
before  whom,  311  b, 
reason  for,  339  a. 
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Verlfioatioii,  dtc^-^-eonUnuei^ 

copy  of,  must  be  serred  with 

pleading,  806  K 
oat  of  State,  810  h. 
team  of,  by  party  to  action,  810  tk 
attorney  or  agent,  811  & 
effect  of  omitting,  or  of  defect 

in,  806/,  ff, 
l^  all  tlie  defendanta,  when  re- 
quired, 814  e. 
When   corporation  ia  a  party, 

807. 
in  Justice's  coart  74/ 
Veaaelfl^  proceedings  lor  collection  of 
demands  against,  not  afibcted 
by  the  code,  885. 
sale  of,  on  attachment,  428. 
action  for  hire  of,  137  d 
See,  FreigM^  (koner. 
Void  order,  7V6  b, 

Volnntaxy  appearanoe^  177,  177  d. 
See,  Appearance, 


Wager,  right  of  action  on,  not  assign 
able,  llli,  108  i. 
parties,  126/ 
Beey  Stakeholder. 


Waiter— «9nfontMd 

of  objection  that  papers  not  foil' 

oed,  &c.,  857. 
of  case,  865. 

of  exceptions,  867, 904  ff. 
of  default,  840  & 
of  proyisional  remedy,  860  a. 
by  public  officer,  aa  to  place  of 
trial,  144  a. 
Warrant  under  act  abolishing  im- 
prisonment for  debt  may  now 
issue  in  all  cases  prescribed 
by  that  act,  168  b. 
of  attorney,  given  before  July, 

1848,  Judgment  on,  795. 
of  aUa/ckment.    See,  AUackmenL 
for  arrest  of  Judgment  debtor,  556. 
"Warrant.    See,  Fmho  toarraniy, 
"Waste,  action  of.  abolished,  and  ac- 
tion under  the  code  substituted, 

818. 
who  ma^  bring,  106  d. 
restrainm^,  824  i. 
Whereby,  meanmg  of,  106  dd. 
Widow,  cannot  assign  debts  due  her 

late  husband,  112  p. 
Wife.    See,  Hueband  and  wff^  Mat' 
riedtooman. 
of  assignor  of  chose  in  action  may 

he  a  witness,  746  ff. 
admissions  by,  524  /  g, 
action  for  enticing  away,  64, 
domicile  of,  145  £ 


W^aiver  of  irregularity  in  service  of  Will,  action  for  construction  of,  a. 


notice,  560^. 

of  iregularity  m  service  of  sum- 
mons or  other  paper,  177  c, 
789^. 

of  irreffularitv  in  appointment  of 
reieree,  ^96  e, 

of  exemption  law,  551  a. 

of  security  on  appeal,  660. 

ofmotion,  77da. 

of  tort  and  suing  on  contract, 
179  b, 

of  appeal,  687/840. 

of  right  to  security  for  costs,  590  d. 

of  costs  of  circuit,  606  & 

of  defect  in  process,  177  e, 

of  defence,  265,  704  d 

of  defect  in  verification  of  a  plead- 
ing, 806/  811  b, 

as  to  time  to  appeal,  645  h. 

of  objection  to  a  complaint,  265, 
255  ^ 

of  objection  to  referee,  496  e, 

of  objection  to  arrest,  885/ 

of  trial  by  Jury,  76  c.  481 

of  Jury,  76  «. 

of  ol^ection  to  Jury,  465  ft. 

of  inquest,  464  e. 


lowance  in  addition  to  coats, 

489. 
of  real  estate,  validity  of,  may  be 

determined  in  supreme  court, 

29<;. 
See,  Surrogate. 
"WittiheUd  papersy  how  supplied,  794. 
Witneaa,  now  compelled  to  attend,  on 

trial,  749,  497  g, 
on    supplementary  proceedings, 

412. 
not  entitled  to  counsel,  409  e, 
fees  of,  for  attendance,  577,  616. 
fees  to  a  party  to  the  action,  617/ 

744  d 
allowance  to,  in  proceedings  sup- 
plementary to  the  execution, 

577. 
punishment  of,  for  disobedience  to 

orders  of  Judge  or  referee, 

57a 
change  of  place  of  trial  for  conve- 
nience of,  148. 
before  referee,  497  f. 
referee  cannot  be,  m  a  reference 

before  him,  498  a, 
parties  to  action  may  be,  744. 
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Wltnaaa    continued. 

Interest  not  to  diBqualiiy,  7011. 
examination  on  foreign  oommia- 

•ion,  46. 
seryioe  of  Bommons  on,  107  /. 
Jnior  may  be,  467  m. 
not  entitled  to  conneel,  668  «. 
review  of  order  on  motion  for  at- 
tachment against,  688  J. 
•    examined  on  commission  may  slso 
be  examined   on  the  tiiaL 
766  A. 
co-plaintiff  or  co-defendant  may 

be  examined  as,  762, 758  a, 
flocamlnation  of  on  commiiwion, 
7661;. 
conditionallT,  748  ^  768  b, 
hy  consent,  770  A. 
on  motion,  746  «. 
in  sapplementacy  proceedings, 

668. 
fn  sorrogates*  courts,  744  d,  756. 
on  trial,  466  d,  860. 
in    interlocutoiy    proceedings, 
746  (k 
phyridan  cannot  be,  in   certain 

cases,  755  & 
cleigY  cannot  be,  as  to  conftssioii, 

755  a* 
metropolitan  police,  when  cannot 

be  BubpoBnaed  as,  756/. 
asrignor  of  thing  in  action,  750. 
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ADDITIONAL  NOTES 


(THIRD  BDinON) 

OF  THE  DECISIONS  PUBLISHED  SINCE  THE  FIRST  PUBLICATION 

OF  THIS  WORK,  AND  BRINGING  DOWN  THE  NOTES 

OF  REPORTED  CASES  TO  1868. 


These  additional  notes  contain  the  decisions  reported  in 

Vols.  26,  27,  28,  29,  30,  81,  82,  38,  84,  35,  New  York  ReporU. 

"    41,  42,  43, 44,  45,  46,  47,  Barbour's  Reports. 

**    8,  9,  10,  Bosworth's  Reports. 
Vol.  1,  Robertson's  Reports. 
Vol.  1,  Daly's  Reports. 
Vols.  17,  18,  19,  Abbott's  ReporU. 
Vols.  1,  2,  Abbott's  Reports,  New  Series. 
Vols.  27,  28,  29,  30,  81,  82,  83,  Howard's  Reports. 


§  2,  p.  18  a.  A  proceeding  by  mandamns  is  an  action,  ( The  People  y.  Lewis, 
28  How.,  172.) 

Same  section,  p.  19  a.  A  proceeding  to  vacate  a  local  assessment  in  the  city 
of  New  YorlE,  is  not  a  special  proceeding  in  the  sense  of  the  Code.  (Jte  Dodd,  27 
N.  Y.,  629.) 

g  9,  p.  21.  Where  courts  may  be  held  in  times  of  epidemic  disease.  Laws  of 
1866,  p.  347,  ch.  174. 

§  10,  p.  22  e.  The  coarts  of  this  State  have  no  jurisdiction  in  an  o/ction  at 
law  aj^ninst  foreign  executors  or  administrators,  {Metealf  y.  Clark,  41  Barb.,  45,) 
nor  of  an  action  for  injury  to  real  estate  out  of  the  State,  (MoU  y.  Coddington,  1 
Abb.,  N.  S.,  290.) 

As  to  jurisdiction  by  habeca  ecrpm  on  a  commitment  by  a  court  of  the  United 
States,  see  Be  Barren,  42  Barb.,  479. 

The  courts  of  this  State  have  jurisdiction  of  torts  committed  in  foreign  states, 
where  the  defendant  is  served  with  process  in  this  State.  (HuU  y.Vreeland,  18 
Abb.,  182;  Latourette  y.  Clark,  45  Barb.,  327;  8.  C,  is  erroneously  reported  80 
How.,  242);  and  so  of  an  action  for  a  breach  of  covenant  to  convey  real  property 
situate  in  a  foreign  state.    {MoU  v.  CoddingUm,  1  Abb.,  N.  S.,  290.) 

§  10,  p.  23  h.  Actions  against  the  Mayor,  Ac,  of  New  York,  to  be  in  Supreme 
Court.    (Laws  1867,  ch.  586,  §-6.) 
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g  11,  p.  26  «.  A  judgment  obtained  in  a  oonrt  of  common  pleas  in  1S46  wii 
not  a  Boit  or  proceeding  pending  in  that  oonrt  on  the  first  Monday  of  July,  1847 
( Wesfman  ▼.  ChildB,  44  Barb.,  408) ;  proceedings  in  chancery  prior  to  1846  to  ap- 
point committee  for  habitual  dmnkara,  and  pending  when  the  constitution  of  1846 
went  into  effect,  became  vested  in  the  Supreme  Court  {Seribner  y.  Qualtrtmgk, 
44  Barb.,  481.) 

§  17,  p.  29  b.  The  supreme  court  cannot  entertain  an  action  for  leare  to  iasoe 
execution  on  a  judgment  of  a  county  court.    (JVt^M  ▼.  Perry,  29  How.,  192.) 

The  State  courts  have  no  jurisdiction  over  lands  ceded  by  the  State  to  th« 
United  States.     (DibbU  y.  Clapp,  81  How.,  420.) 

Same  section,  p.  30  (.     Add,  Be  Sivenlh  Avenue,  29  How.,  180. 

Same  section,  p.  30  A.  Add,  Palrie  y.  Murray,  29  How.,  312 ;  43  Barb.,  m  > 
Benjamin  v.  Murray,  28  How.,  193  ;  Jonee  v.  /Sfirarrf,  41  Barb.,  269 ;  17  Abb.,  377; 
Ayree  v.  Weat.  K  R,  Co,,  32  How.,  361 ;  N.  Y.  Piano  Co.  y.  N.  Haven.  SUamboel 
Co,,  2  Abb.  N.  S.  867. 

Removal  of  causes  from  courts  of  conciliation.    Laws  1865,  ch.  666. 

g  18,  p.  33.  Powers  of  general  term.  {Brothereon  v.  Corifalus,  28  How.,  lU; 
Opening  Seventh  Avenue,  29  How.,  180.) 

§  27,  p.  36.  A  judge  out  of  court  cannot  punish  as  for  a  contempt  a  disobe 
dience  of  an  order  in  a  statutory  proceeding,  unless  where  authority  so  to  puoish 
is  conferred  by  statute.     (7^  People  v.  Brennan,  46  Barb.,  844.) 

When  a  judre  is  disqualified  by  reason  of  his  affinity  to  one  of  the  parties  to 
the  suit.     (.v.  Haven  R,  R,  v.  Schuyler,  28  How.,  187.) 

g  30,  p.  40.  County  courts  have  jurisdiction  of  actions  for  the  specific  per- 
formance of  contracts  (  WiUiHon  v.  Wvltston,  41  Barb.,  636),  and  of  all  issues  in 
actions  of  foreclosure,  and  to  review  proceedings  in  actions  after  judgment,  and  to 
grant  new  trials.     [^H<Ul  v.  H<Ul,  80  How.,  61.) 

As  to  enforcing  judgments  of  county  court,  aft;er  death  of  judgment  creditor. 
(Laws  1864,  ch.  648;  Nilee  v.  Perry,  29  How.,  192.) 

§  33,  p.  46  a.  The  New  York  Common  Picas  has  jurisdiction  in  actions  for 
torts,  committed  out  of  the  State  (Stniih  v.  Butler,  1  Daly.  608).  In  all  actions 
except  those  mentioned  in  sections  128  and  124  of  the  Code,  where  there  is  only 
a  single  defendant,  he  must,  to  give  the  New  York  Superior  Court  or  New  York 
Common  Pleas  jurisdiction,  reside  in  the  city  of  New  York,  or  be  served  with  the 
summons  therein.  (AVrr  v.  Mount,  28  N.  Y.,  669.)  See  Bennett  y.  Erring,  32 
How.,  884 ;  Zeregal  v.  Benoist,  33  How.,  129.) 

Th«  jpstices  of  the  Superior  Conrt  of  New  York  City  have  jurisdiction  to  issue 
attachments  to  enforce  liens  on  vessels.  {Delaneu  v.  Brett,  1  Abb.,  N.  S.,  421. > 
[The  law  under  which  they  acted  has  since  been  held  to  be  unconstitutional,  at 
least  so  far  as  relates  to  sea-going  vessels.] 

§  33.  The  Mayor's  Court  of  Albany  may  grant  new  trials  or  set  aside  judg- 
ments on  the  merits.    {The  People  v.  Auetin,  43  Barb.,  818.)* 

§  54,  p.  65.  Two  towns  contiguous  at  eitlier  of  the  corners  thereof,  are  ad- 
joining towns.     (Holmes  v.  Carley,  81  N.  Y.,  289.) 

A  justice  of  the  peace  is  not  tiisqualified  from  trying  a  cause,  by  reason  of  hi? 
having  been  a  juror  in  an  action  between  the  same  parties  for  the  same  cause  of 
action.    (Travie  v.  Jenkim,  30  How.,  162.) 
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Section  64 — OoiUimted. 

A  judgment  rendered  by  a  justice  of  tbe  peace  who  is  related  to  either  of  the 
parties,  is  void.    (Schoonmaker  y.  CUartoaUr,  41  Barb.,  200.) 

Same  section,  p.  68.  To  obtain  an  attachment  in  a  justices'  court  against  a 
non-resident,  the  affidavit  is  sufficient  to  give  jurisdiction,  and  as  against  third 
parties,  if  it  states  "  deponent  (plaintiff)  applies  for  an  attachment  on  the  ground 
that  the  defendants  are  not  residents  of  that  county,  but  are  residents  of  another 
county."  (BoBeom  v.  Smith,  81  N.  Y.,  695) ;  and  as  to  approving  bond  and  re- 
turn, see  Id,  and  WUliofiMY,  Bamaman,  19  Abb.,  69;  18  Abb.,  168 ;  28  How.,  69. 

An  affidavit  that  defendant  is  justly  indebted  to  plaintiff  on  a  demand  arising 
upon  keeping  horses,  held  sufficient.    (  William$  v.  Barnaman,  19  Abb.,  69.) 

A  bond  with  one  surety  sufficient  on  issuing  an  attachment  under  non-impris. 
onment  act.    (Id.) 

Same  section,  p.  60.  Constable's  return  of  personal  service  of  a  summons  is 
conclusive,  and  cannot  be  impeached  collaterally.  {Hubbard  v.  Chapin,  28  How. 
40V.) 

Same  section,  p.  61.  Defects  in  process  cured  by  general  appearance  in  the 
action.     {Sprafftte  v.  Irwin,  27  How.  61 ;    WaUon  y.  Mcrton,  27  How.  294.) 

Who  may  appear  as  attorney.    (Laws  1864,  ch.  421.) 

A  justice  of  the  peace  cannot  am^nd  a  summons  after  service,  by  correcting 
the  name  of  a  defendant  therein,  when  such  defendant  does  not  appear  (Hoffman 
V.  JPUh,  18  Abb.,  76) ;  but  he  may  where  the  parties  appear  and  do  not  move  to 
dismiss,  amend  the  summons  by  correcting  the  date.  (Bradbury  v.  Van  Nontrand, 
46  Barb.  194.) 

Same  section,  p.  62  a.  A  justice  has  jurisdiction  of  a  cause  at  the  return  of 
the  summons  and  of  the  person  one  hour  after  the  return,  whether  the  defendant 
is  present  or  not.    (Sagendorph  v.  SfiuU,  41  Barb.  102.) 

g  66,  p.  64.  The  introduction  of  a  deed  as  evidence  not  of  title  to  land,  but 
to  establish  some  other  fact,  does  not  raise  a  question  of  title.  (Nichols  v.  Bain, 
27  How.  286 ;  and  see  Heintz  v.  DeUinger,  28  How.  89.) 

A  question  of  license  to  enter  on  land  does  not  raise  a  question  of  title. 
(Martin  v.  Houghton,  81  How.  82.) 

A  right  of  way  over  land  affects  title,  aud  the  right  cannot  be  tried  before  a 
justice  of  the  peace.  (Little  v.  Denn,  84  N.  T.  462.)  In  an  action  for  a  penalty 
for  obstructiog  a  highway,  the  defendant  may  interpose  an  answer  of  tiUe.  (Id.) 
Such  an  answer  is  a  nullity  unless  accompanied  with  an  undertaking  pursuant  to 
section  58  of  the  Code.     (Id.) 

g  69,  p.  67.  Where  title  to  land  comes  in  question,  the  justice  has  no  juris- 
diction.   (Gage  v.  Hill,  43  Barb.  44.) 

§  64,  p.  76.  A  venire  should  not  be  delivered  to  a  constable,  by  a  justice, 
until  the  parties  have  had  an  opportunity  to  object.  (Rice  v.  Buchanan,  41  Barb. 
147.) 

Same  section,  p.  76  a.  A  constable  who  serves  the  process,  appearing  as 
counsel,  renders  the  judgment  irregular,  but  not  void.  (Wilkinson  v.  Vorce,  41 
Barb.  870.) 
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Seeticnf  64 — CotUinued, 

Same  eectlon,  p.  19  d.  If  a  Justice  deee  not  render  bis  decision  in  four  days 
after  the  cause  is  submitted,  be  loses  jurisdiction  {Bloomer  y.  Merrill,  29  How. 
269) ;  but  the  parties  may  by  stipulation  give  the  justice  more  than  four  days  to 
render  judgment    (Bamm  y.  Badger,  41  Barb.  98.) 

Same  section,  p.  80  d,  A  justice  cannot  amend  his  judgment.  {Dauchjf  t. 
Brown,  41  Barb.  666.) 

Same  section,  p*.  80  i.  Fees  of  justices  of  the  peace  in  ciyil  cases  are  as  follows : 
(Laws  1866,  ch.692,  p.  1481,  §  1.) 

Summons 25 

Warrant,  attachment,  or  transcript  of  judgment 25 

Adjournment 25 

Subpcsna,  including  all  the  names  inserted  tJierein 25 

Adoaimstering  an  oath 10 

Filing  every  paper  necessary  to  be  filed 05 

Swearing  a  jury 25 

Swearing  a  constable  to  attend  a  jury 10 

Trial  of  an  issue  of  fact,  in  case  of  no  appearance  by  defendant 25 

Trial  of  an  issue  of  fact,  where  there  is  an  appearance  and  answer 75 

Entering  judgment 25 

Taking  affidavit , 10 

Drawing  any  bond 25 

Receiving  and  entering  verdict  of  jury 25 

Venire 25 

Drawing  affidavits,  applications,  and  notices  in  cases  required  by  law, 
6  cents  per  folio. 

Execution 25 

Renewal  of  execution 25 

Making  a  return  to  an  appeal 1^2  00 

Warrant  2br  the  apprehension  of  any  person  charged  with  the  violation  of 

the  laws  concerning  the  internal  police  of  the  State 25 

Warrant  for  the  apprehension  of  any  person  charged  with  being  the  fatiier 

of  a  bastard 50 

Indorsing  any  warrant  issued  in  another  county 25 

Summons  for  any  offense  relating  to  the  internal  police  of  the  State,  or  in 
case  of  any  special  proceMUngs  to  recover  the  possession  of  lands  or 

otherwise 25 

Drawing  a  record  of  conviction  for  a  contempt  and  other  special  cases  ...  50 

Execution  upon  any  such  conviction 25 

Warrant  of  commitment  for  any  cause.  • 25 

For  a  precept  to  summon  a  jury  in  special  cases. 50 

Swearing  such  jury 25 

Hearing  the  matter  concerning  which  such  jury  is  summoned 50 

Receiving  and  entering  the  verdict  of  such  jury 25 

For  a  view  of  premises  alleged  to  be  deserted 50 

Heariofif  an  application  for  a  commission  to  examine  witnesses. 50 

Order  K>r  such  commission,  and  attending,  settiing,  and  certifying  interrog- 
atories   50 

Taking  depositions  of  witnesses  upon  an  order  or  commission  issued  by 
some  court  of  this  or  a  foreign  State  or  territory,  10  cents  a  folio. 

Making  the  necessary  return  and  certificates  thereto 60 

Indorsement  on  affidavit  in  an  action  to  recover  personal  property 25 

ConntabUt  Feei, 

Serving  a  warrant  or  summons 25 

Copy  summons  on  request  of  defendant  or  left  at  defendant's  dwelling  in 

his  absence 15 
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Section  64 — Continued. 

Serving  an  attachment 76 

Copy  attachment  and  of  inyentory  of  property  seized,  left  at  tiie  last  resi- 
dence of  defendant 75 

Serving  execution  ;  for  every  dollar  collected  to  amount  of  |50,  6  cents ; 

oyer  $60,  2|  cents. 
Every  mile  traveled,  going  only,  to  serve  a  summons,  warrant,  attachment, 
or  execution,  the  distance  to  be  computed  from  the  place  of  the 
abode  of  defendant,  or  where  he  shall  be  found,  to  the  place  where 

Uie  precept  is  returnable 10 

Notifying  plaintiff  of  service  of  a  warrant 25 

Going  to  plaintiff's  residence  or  where  he  shall  be  found,  to  serve  notice, 

for  each  mile  traveled,  going  only. 10 

Subpcenaing  witnesses,  not  exceeding  four 25 

Summoning  a  Jury 75 

Summoning  a  jury  to  assess  damages  in  a  proceeding  relative  to  highways.  |2  00 
Serving  affidavit,  notice,  and  summons,  in  an  action  to  recover  possession 

of  personal  property 60 

Copy  of  such  affidavit,  notice,  and  summons,  left  with  tlie  defendant  [or] 

his  agent  at  the  last  place  of  abode  of  the  defendant 60 

Every  mile  traveled,  going  only,  to  serve  such  affidavit,  notice  and  sum- 
mons, the  distance  to  be  computed  from  the  place  where  the  precept 
is  returnable  to  the  place  of  abode  of  the  defendant,  or  where  he 

shall  be  found 10 

Taking  charge  of  jury  during  their  deliberations 60 

Con$tabUa*  fees  in  special  pi'oeeeding$. 

Serving  a  summons 26 

Serving  a  warrant 60 

Arresting  and  committing  any  person  pursuant  to  process $1  00 

Every  mile  traveled,  going  only,  in  each  case 10 

Jurwi  fees. 

Attending  to  serve  as  juror,  although  not  sworn 10 

Attending  and  trying  a  cause 25 

WUness'  fees. 

Attending  in  court,  or  before  a  commission,  or  to  be  examined  on  coromiii- 

sion,  for  each  day's  actual  attendance 25 

Every  judp^roent  to  be  with  costs  of  suit,  but  the  whole  amount  of  the  items  of 
such  costs  to  be  included  in  the  entry  of  judgment,  except  charges  for  the  attend- 
ance of  witnesses  from  another  county,  shaii  not  in  any  case  exceed  $6,  unless 
such  suit  has  been  adjourned  more  than  once  at  the  request  and  on  the  motion  of 
the  losing  party:  and  in  such  cases  the  costs  of  such  additional  aiijoumment  may 
be  included  in  the  entry  of  judgment.  And  in  all  cases  in  which  an  issue  is  joined 
and  trial  had,  and  the  damages  recovered  exceed  $60,  or  where  the  plaintiff's  claim 
in  the  complaint  exceeded  $60  and  the  defendant  recovers  judgment,  the  prevail- 
ing party  shall  be  entitled  to  costs  not  exceeding  $10,  exclusive  of  witness*  fees. 
(Laws  1866,  ch.  692,  §  2.) 

Same  section,  p.  81.  Where  a  judgment  recovered  in  a  court  of  a  justice  of 
the  peace  is  docketed  with  the  county  clerk,  execution  thereon  must  be  issued  by 
the  county  clerk.     (Brush  v.  Lee,  18  Abb.,  898.) 

§  71|  p.  86.  Where  in  an  action  against  joint  debtors  only  one  defendant  is 
served  and  judgment  taken  against  him,  an  action  to  enforce  that  judgment  against 
the  defendant  is  not  an  action  on  a  judgment  within  section  71  of  the  Code.  (Dian 
V.  Sldridge,  29  Uow.,  218.) 
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§  73,  p.  88.  When  the  statute  begins  to  ran  sgainst  depositarieB  of  moneya. 
(Payne  v.  Gardiner,  29  N.  Y.,  146.) 

A  coDdition  in  a  policy  of  insurance  that  no  suit  shall  be  brought  thereon,  un- 
less commenced  within  six  months  next  after  any  loss,  is  binding.  {Booth  t.  N. 
Y.  (t  Erie  Ins.  Co,,  80  N.  Y.,  646.) 

The  lex  fori  governs  all  questions  arising  under  the  statute  of  limitatioDS. 
{Pouer  V.  Hathaway,  43  Barb.,  214.) 

Statute  of  limitations  apply  to  surrogate's  courts.  (Smith  v.  JRemtnytom,  42 
Barb.,  76.) 

When  the  statute  begins  to  run  against  a  note  payable  on  demand.  (Scwil  \. 
ikoini  43  Barb.,  246.) 

Wnen  there  is  a  legal  and  equitable  remedy  in  respect  to  the  same  subject- 
matter,  the  latter  is  under  the  control  of  the  same  statute  as  the  former.  But 
where  the  legal  remedy  is  imperfect,  the  statute  applicable  to  equitable  remedies 
will  goyern.     (Bundle  v.  Allison,  34  N.  Y..  180.) 

§  79,  p.  92,  §  81,  p.  93.     See  lyier  v.  Heidom,  46  Barb.,  463. 

§  86,  p.  94.  See  MuuroX.  Merchant,  28  N.  Y.,  10;  DoolitUe  v.  7?c^  41  Barb., 
181. 

g  88,  p.  96.  See  Fogal  v.  Pirro,  10  Bosw.,  100;  Tyler  v.  Heidom,  46  Barb, 
441. 

§  90,  p.  96  a.     See  Conger  v.  Vandfwiter,  1  Abb.,  N.  S.,  126. 

§  91,  p.  97.  An  action  in  the  nature  of  a  creditor's  bill  is  limited  to  six 
years  after  the  return  of  the  execution  unsatisfied.    (Eyre  v.  Beebe,  28  How.,  333.) 

§  92,  p.  98.  Action  against  sheriff  for  omitting  to  return  an  execution  muflt 
be  brought  within  three  years.    (Peek  y.  Hurlburt,A^  Barb.,  659.) 

§  97,  p.  99  e.     See  Peahody  v.  Boberts,  47  Barb.,  92. 

§  99,  p.  100.  The  delivery  of  a  summons  to  the  sheriff  to  be  served,  with  an 
intent  to  have  it  served,  is  the  commencement  of  an  action.  (Davis  y.  ihijffie,  18 
Abb.,  360.) 

§  100,  p.  101.  A  defendant  resident  abroad  cannot  avail  himself  of  the  stat- 
ute of  limitations  until  he  has  been  a  resident  of  this  State  and  subject  to  process 
six  years.  (Powers  v.  Hathaway,  43  Barb.,  214;  see  AfeCord  v.  Woodhull,  27 
How.,  64.) 

§  102,  p.  102.     See  Si-oinl  v.  Seovil,  45  Barb.,  617. 

§  106,  p.  103.  See  McQueen  v.  Bahcoch,  41  Barb.,  337;  Sands  v.  CamphtU, 
81  N.  Y,  346. 

§  110,  p.  104.  What  is  a  sufficient  promise  to  take  a  debt  out  of  the  statute. 
See  Xoof«»«  v.  Decker,  1  Daly.  186;  McNamee  v.  Tenney,  41  Barb.,  496;  Stuart  r. 
Fouler,  18  Abb.,  806;  28  How.,  278;  Creitss  v,  Defiganiere,  10  Bosw.,  123;  Com*l 
Inn.  Co.  v.  Brett,  44  Barb.,  489. 

This  section  is  not  retro.spective.  ((7otf  v.  ^oson,  41  Barb.,  612;  overruling 
Ta^*  Allen  v.  Feltz,  23  Barb..  189;  9  Abb.,  227,  and  Van  Allen  v.  Fdtz  was  re- 
Versed  in  Court  of  Appeals — see  27  How.,  601.) 

Effect  of  part  payment,  MiUer  v.  Talcatt,  46  Barb.,  167. 

Part  payment  of  a  debt  by  the  assifpee  of  an  insolvent,  is  not  evidence  of  s 
new  promise.     (Stuart  v.  Foster,  18  Add.,  306 ;  affirmed  in  Court  of  Appeals.— 
Ed. ;  Pickett  v.  Leonard,  34  N.  Y.,  176;  and  see  Creuse  v.  Defiganiere,  ID  Bosw 
123.) 
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§  lllj  p.  106.  Semble,  an  action  to  recoTer  lands  conveyed  while  in  adverse 
poseession  may,  since  the  statute  of  1862,  be  broneht  by  the  grantee  in  the  name 
of  his  grantor,  without  his  consent.    (Lowher  v.  Kelltfy  9  Bosw.,  494.) 

Same  section,  p.  106.  An  action  may  be  brought  by  a  party  in  the  name  by 
which  he  is  known,  although  that  is  not  his  true  name.  (Cooper  v.  ^mr,  45 
Barb.,  10.) 

Same  section,  p.  106  a.    See  Woods  v.  De  F^ganUre,  1  Robertson,  607. 

§  111,  p.  107.  See  HtUchim  v.  Smith,  46  Barb.,  285;  Thompson  v.  Notre,  id., 
287. 

§  111,  p.  109.  Action  to  recover  money  paid  as  usurious  interest,  must  be 
brought  within  one  year.  (Palen  v.  Johiuon,  46  Barb.,  22.)  Where  a  policy  of 
insurance  is  issued  to  A,  loss  if  any  payable  to  B,  in  case  of  a  loss  B  may  sue  in 
his  own  name.   (Frinky.  Hampden  Ins.  Co.,  1  Abb.,  N.  S.,  343.) 

§  Illy  p.  109/.  It  is  no  objection  to  a  suit  by  the  assignee  of  a  foreign  exec- 
utor that  the  assignment  was  made  to  avoid  the  difficulty  arising  from  the  inca- 
pacity of  such  executor  to  sue  {Peterson  v.  Chemical  Blc,  82  N.  Y.,  10;  29  How., 
240.)  Can  a  sheriif  assign  his  right  of  action  against  bail  ?  {Clapp  v.  Schutt,  29 
How.,  255.)  A  cause  of  action  against  a  carrier  for  lost  baggage  is  assignable 
(Merrill  v.  Orinnell,  30  N.  Y.,  594);  and  so  is  a  right  of  action  for  converting 
personal  property  (Oenet  v.  Bbwlatul,  80  How.,  860;  Ward  v,  £en>!on,  81  How., 
411;  Grocers  ffk  v.  Clark,  82  How.,  160.)  Where  a  bond  and  mortgage  nre 
given  to  secure  a  debt,  an  assignment  of  the  bond  alone  is  a  nullity.  ( Cooper  v. 
Newland,  17  Abb.,  842.)  One  cannot  transfer  to  another  the  right  to  prove  a  de- 
mand usurious  (Bullard  v.  Raynor,  80  N.  Y.,  197).  As  to  transfer  of  a  demand 
for  which  a  note  has  been  given  (Armstrong  v.  Cushney,  43  Barb.,  840.)  A  gran- 
tee of  land  may  miuntain  an  action  to  set  aside  a  previous  invalid  conveyance 
by  his  grantor.    (McMahon  v.  Alleti,  35  N.  Y.,  403;  3  Abb.  N.  S.,  74.) 

^  111,  p.  111.  The  right  of  an  heir  apparent  is  a  mere  possibility,  and  not 
the  subject  of  a  grant.    (Stover  v.  Eydesheimer,  46  Barb.,  84.) 

A  corporation  may  assign  a  right  of  action  for  a  fraudulent  misapplication  of 
its  ftmds.     (Ghrocert^  Nat.  Bk  v.  Clarke,  32  How.,  160.) 

Same  section,  p.  112  9.  A  demand  may  be  assigned  by  parol.  (Hooker  v. 
Bagfe  Ek,  80  N.  Y.,  88 ;  Arnold  v.  Johnson,  28  How.,  249.) 

A  verbal  pledge  of  a  negotiable  instrument,  without  a  delivery  or  an  absolute 
transfer,  will  not  make  the  pledgee  a  bona  fide  holder.  (Rttsaell  v.  Scudder,  42 
Barb.  81;  and  see  Taacks  v.  Schmidt,  18  Abb.  808.) 

§  112,  p.  116.  Where  a  promissory  note  payable  on  demand  with  interest, 
was  transferred  to  the  plaintiff,  a  botia  fide  holder,  nearly  three  months  after  its 
date,  held  that  it  was  not  to  be  deemed  dishonored  at  the  time  of  the  transfer,  so 
as  to  let  in  a  defence  existing  in  favor  of  the  maker  against  the  payee.  (Herrick 
v.  Wodverton,  42  Barb.  50;  see  Pardo  v.  Osgood,  2  Abb.  N.  S.  365.) 

Same  section,  p.  116  a.    See  Peck  v.  Yorks,  47  Barb.  131. 

§  113,  p.  116.  Action  on  administrator's  bond  should  be  in  the  name  of  the 
people.     (Annett  v.  Kerr,  28  How.  824 ;  Conner  v.  Such,  9  Bosw.  321.) 

For  a  cause  of  action  against  a  county,  the  suit  should  be  against  the  supervi- 
sors.   (Magee  v.  Cutler,  48  Barb.  240.) 

§  113,  p.  117  6.  Actions  by  and  against  towns.  (Toum  of  Buamshurgh  v. 
JerOeins,  46  Barb.  295.) 

Same  section,  p.  117  d  Suits  against  a  partnership  or  association  consisting 
of  seven  or  more  persons,  should  be  against  the  president  or  treasurer  of  such  as 
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sociation.  {RobbiniY.  Wells,  IB  Ahh,  191;  ]  Robertaon,  666.)  As  to  saitsfor 
penalty  for  taking;  watered  milk  to  cheese  factory,  under  law  1865,  cfa.  861. 
(Bridenbeker  y.  lioard,  32  How.  289.) 

Same  aection,  p.  120.  Suits  agunst  Commissioners  of  Idiots — see  Laws  1865, 
ch.  712,  p.  1424. 

§  114,  p.  121  /.    Add,  Horton  t.  Payne,  27  How.  374. 

Same  section,  p.  121.  In  an  action  by  a  wife  concerning  her  separate  estate, 
the  hosband  is  not  a  proper  party.  (Paltner  y.  J)avU,  28  N.  Y.  242 ;  Draper  t. 
Slouvenel,  86  N.  Y.  607;  Rawson  v.  Fenn.  B.  Jt  Co,  2  Abb.  N.  S.  220;  AcOey  t. 
Tarboz,  81  N.  Y.  664,  reyersing  S.  C.  29  Barb.  612;  Fox  y.  Ihiff,  1  Daly  196.) 
But  if  the  husband  isjoined  and  the  defendant  does  not  demur,  the  plainti&  may 
recover.    {AelcUy  y.  Tarboxj  81  N.  Y.  664.) 

A  married  woman  cannot  sue  her  husband  in  ejectment  ( C^mdd  y.  Ghuld,  29 
How.  441),  nor  for  assault  and  battery.  (Longendyke  y.  Longendyke,  44  Barb. 
366.) 

A  married  woman  keeping  a  boarding-house  on  her  own  account,  may  sue  for 
the  seduction  of  her  daughter.     (Badgley  v.  Decker,  44  Barb.  577.) 

To  reach  the  property  of  a  married  woman  she  should  be  sued  alone.  {Porter 
y.  MoutU,  45  Barb.  428.) 

A  married  woman  engaged  in  business  on  her  sole  account,  is  liable  for  the 
negligence  of  her  servant  in  such  business.     (Gilliet  y.  Lent,  2  Abb.  N.  S.  455.) 

§  116,  p.  123.  The  omission  of  an  Infftnt  plaintiff  to  haye  a  guardian  ap- 
pointed is  an  irregularity  only ;  it  may  be  waived  and  is  cured  by  Uie  plaintiff 
coming  of  age  pending  the  action.     (Rucker  y.  Pnekhofer,  9  Bosw.  688.) 

Where  a  defendant  in  an  action  of  tort  being  an^  infant  appears  by  attorney 
and  answers,  without  the  appointment  of  a  guardian,  all  the  proceedings  are  irreg- 
ular.    (BoyUy  y.  McAvoy,  29  How.  278 ;  see  Parke  y.  Parke,  19  Abb.  161.) 

§  117,  p.  125.  The  regularity  of  the  service  of  an  order  appointing  a  guard- 
ian ad  litem,  cannot  be  questioned,  after  the  guardian  has  appeared  and  answered 
and  judgment  has  been  entered.  (Barnard  v.  Heydrick,  2  Abb.  N.  S.  48 ;  Bredn- 
ard  v.  Heydrick,  32  How.  97.) 

§  116,  p.  127  d.  Where  a  vessel  has  several  owners  they  should  all  join  in 
an  action  for  freight  (Merritt  v.  Waleh,  32  N.  Y.  685;  Donnell  y.  Waiek,  83 
N.  Y.  43.) 

Limited  partnerships — see  Laws  1864,  ch.  43. 

g  118,  p.  128.  In  creditors'  suits  the  judgment  debtors  must  be  made  parties 
(Lawrence  v.  B'k  of  the  Jiepublie,  81  How.  602 ;  35  N.  Y.  320),  and  served  with 
process — naming  them  as  parties  merely  is  not  sufficient.  (Monroe  v.  Oalveeion 
R,  R.  Co.,  19  Abb.  90.)  Where  several  are  guilty  of  a  tort,  the  party  injured 
may  sue  them  jointly  or  severally.  {Creed  v.  Sartmann,  29  N.  Y.  591 ;  Xasaon  v. 
The  People,  44  Barb.  347 ;  Phelps  v.  WaU,  80  N.  Y.  78.) 

One  of  two  executors  may  maintain  an  action  to  call  his  co-executor  to  an  ac- 
count. The  creditors,  legatees,  and  next  of  kin  are  not  necessary  parties,  except 
in  case  of  finiJ  accounting.     (  Wood  v.  Brown,  34  N.  Y.  337.) 

§  118,  p.  130  e.    See  MeVean  v.  Scott,  46  Barb.  884. 

§  119,  p.  131.  In  an  action  for  waste  by  a  remainder-man  in  fee,  it  is  not 
necessary  to  make  the  owner  of  any  intervening  estate  a  party.  (  Van  Deueen  v. 
Youny,  29  N.  Y.  9.) 

In  an  action  against  partners  all  must  be  joined  ;  that  the  statute  of  limitaUons 
is  a  defence  as  to  one  partner  is  no  excuse  for  omitting  to  make  him  a  defendant. 
(ffyde  v.  Van  Valkenburgh,  1  Daly,  416  ;  see  Eaton  v.  Balcmnb,  38  How.  80.) 

In  a  suit  by  trustees  they  must  all  join.    (Thatcher  v.  Cattdee,  88  How.  146.) 
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§  120,  p.  133  €.    Add,  FarvMri  Bafik  t.  Blair,  44  Barb.  642. 

§  121,  p.  134.  This  section  does  not  apply  to  arbitrations.  {Manning  y. 
PrcUt,  18  Abb.  344.)  The  cause  of  action  in  replevin  survives  the  death  of  the 
plainti£^  but  not  the  defendant.     (LaJtey  v.  Brady,  1  I>aly,  448.) 

See  McVean  v.  Scott,  46  Barb.  379;  MeOregcr  v.  McOregur,  86  N.  Y.  218. 

As  to  proceedings  on  death  of  parties  to  actions  to  recover  real  property,  see 
Laws  1865,  ch.  367. 

Same  section,  p.  138  /.  Add,  Re  Borsdorff,  41  Barb.  211 ;  Roach  v.  La  Fargf, 
19  Abb.  67. 

The  representatives  of  a  deceased  sole  defendant,  in  an  action  after  judgment, 
and  pending  an  appeal  thereon,  have  the  right  to  have  themselves  made  parties 
to  the  appeal.    (Schuchardi  v.  Remiers,  28  How.  614 ;  1  Daly,  469.) 

Where  one  of  two  joint  defendants  dies  before  judgment,  the  action  cannot  be 
revived  as  a  joint  one  against  the  survivor  and  the  persona]  representative  of  the 
deceased,  but  may,  it  seems,  be  revived  as  separate  actions.  ( Union  Bank  v.  JioU, 
27  N.  Y.  683.) 

A  defendant  cannot  compel  an  assignee  of  a  cause  of  action  pending  the  suit 
to  become  a  plaintiff  without  his  consent.    (Packard  v.  Wood^  17  Abb.  318.) 

§  122,  p.  140.  As  to  the  right  of  a  stranger  to  be  made  a  party,  see  Hornby  v. 
Gordon,  9  Bosw.  656 ;  Scheidt  v.  Slurgit,  10  Bosw.  606 ;  KeUey  v.  Murray,  28 
How.  243;  18  Abb.  294  ;  McKay  v.  Draper,  27  N.  Y.  266. 

When  a  party  may  interplead.     (Wakeman  y.  Dickey,  19  Abb.  24;  Morgan 

V.  Fillmore,  18  Abb.  217 ;  MeUenry  v.  Hazard,  46  Barb.  667 ;   U.  S.  Trust  Co.  v. 

Wiley,  41  Barb.  477;   Tngg  v.  Hitz,  17  Abb.  436;  Schuyler  v.  Hargoue,  28  How. 

243 ;    McKay  v.  Drajyer,  27  N.  Y.  256 ;    Wash,  Ins.  Co.  v.  Laurrenre,  28  How. 

435.) 

§  126,  p.  145  b.    See  The  People  v.  Fredericks,  83  How.  160. 

§  127,  p.  153  e.  Add,  Oothout  v.  Bollard,  41  Barb.  33  ;  Smith  v.  Aylcsworth, 
40  Barb.  104. 

§  128,  p.  154  a.  The  copy  summons  served  need  not  to  state  that  the  original 
in  stamped.  {Watson  v.  Morton,  18  Abb.  139 ;  27  How.  294;  reversing  S.  C.  26 
How.  383.) 

Same  section,  p.  Ibb  d.    Misnomer,  see  Cooper  v.  Burr,  46  Barb.  10. 

g  128,  p.  166  e.     See  Sprague  v.  Irwin,  27  How.  61. 

The  name  of  an  attorney .  printed  on  a  summons,  is  a  subscription  by  him . 
{Barnard  v.  Heydrick,  2  Abb.  N.  S.  47  ;  Brainerd  v.  Heydrick,  32  How.  97.) 

§  129,  p.  157.  An  action  against  sureties  on  an  undertaking  given  pursuant 
to  section  209  of  the  Code,  is  an  action  arising  on  contract  withm  subd.  1  of  sec- 
tion 129.     {Montegriffo  v.  MusHe,  1  Daly,  77.) 

In  all  cases  when  the  action  is  not  upon  a  money  demand,  or  obligation  for 
the  payment  of  money,  the  case  is  within  subd.  2  of  section  129.  {Hemson  v. 
Decker,  29  How.  385;  and  see  McDougaU  v.  Cooper,  31  N.  Y.  498 ;  Goff  v.  Edg- 
erton,  18  Abb.  381 ;   WUleU  v.  Stewart,  48  Barb.  98.) 

§  130,  p.  159.  Where  the  summons  is  in  the  form  appropriate  for  serving 
the  cop^  complaint  together  with  the  copy  summons,  the  omission  to  serve  a 
copy  of  the  complaint,  or  to  state  in  the  summons  tUv  pliuv;  uf  fiiinir  the  com- 
plaint, although  irregular,  does  not  affect  the  validity  of  tbu  judgment.  (Foster 
y.  Wood,  1  Abb.  N.  8. 160;  30  How.  284.) 
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g  132,  p.  161.  The  notice  of  li$  pendens  ahoald  inclnde  only  the  propotj 
actaally  to  be  affected  by  the  jndgmentk  and  where  an  attachment  issoes  the 
notice  should  inclnde  only  the  property  attached.  {Fitzgerald  y.  ^ake,  28  How. 
110.) 

* 

Same  section,  p.  161  6.     See  Siemr,  (/ConneU,  36  N.  Y.  104. 
Notices  of  lit  pendent  to  be  recorded  and  indexed. — Laws  1864,  ch.  58.   Laws 
1867,  ch.  588. 

§  134|  p.  164/.  Where  does  a  cause  of  action  arise  ?  {Conn.  Mutual  In*, 
Co.  V.  Cleveland  R  B.  Co.,  41  Barb.  28  ;  Arlieans'  Rk  v.  Park  Ek,  41  Barb. 
699 ;  Jeu>eU  y.  Wright,  30  N.  Y.  259 ;  Bright  y.  Judeon,  47  Barb.  29.) 

A  convict  in  the  State  prison  may  be  sued,  and  process  served  upon  him  per> 
sonally.    {Datfis  v.  Ihiffle,  8  Boew.  617.) 

Same  section,  p.  167  e.    Fraud  in  aerviee,  add  Meleal/Y.  Clark,  41  Barb.  56. 

g  135,  p.  170.  Law  of  1868,  ch.  212,  amends  the  Uw  of  1853  as  to  serrice 
of  process,  and  provide  that  except  in  partition  cases  or  actions  or  proceedings 
where  no  persona]  claim  is  made  aeainst  any  persons  in  the  classes  thereafter 
described,  none  of  the  provisions  of  the  law  of  1863  should  apply  to  officers,  sol- 
diers or  musicians  while  '*  actuaUv  absent  from  home,"  and  actually  engaged  in 
the  military  service  of  the  United  States,  nor  to  any  sailor  or  marine  actually 
absent  "  from  his  home,"  and  actually  eng^aged  in  the  naval  service  of  the  United 
States,  and  except  in  partition  cases  and  cases  where  no  personal  claim  is  made 
as  aforesaid,  no  order  is  to  be  granted  under  the  law  of  1 866  unless  it  be  first 
shown  by  affidavit  to  the  f  atismction  of  the  court  or  judge  that  the  defendant 
against  whooi  such  an  order  is  desired  is  not  an  officer,  soldier,  musician,  sailor 
or  marine  actually  absent  and  in  service  as  aforesaid,  or  that  the  action  is  to  par- 
tition real  estate,  or  that  no  personal  claim  is  made  on  the  defendant  against 
whom  the  order  is  sought 

Laws  1866,  ch.  411,  provide  lor  service  of  process  on  express  companies. 

g  135,  p.  170  b.    Add,  at  end.  Wells  v.  Thornton,  46  Barb.  390. 

The  affidavit  must  not  only  show  that  the  case  falls  within  some  one  of  the 
five  subdivisions  of  this  section,  but  also  the  jurisdictional  fiict^  that  the  person 
on  whom  the  service  is  to  be  made  cannot,  alter  due  diligence,  be  found  within 
the  State.  The  circumstance  that  such  person  is  a  non-resident  is  of  no  import- 
ance, except  as  it  tends  to  establish  the  fact,  that  he  is  not  within  the  State  at 
the  time  when  the  application  is  made.    {Peck  v.  Cook,  41  Barb.  649.) 

If  the  affidavit  is  insufficient  the  plaintiff  will  not  be  aided  by  the  fact  that 
after  the  order  for  publication  was  made,  the  summons  and  complaint  were  served 
upon  the  defendant  personally  out  of  the  State.    {Id) 

The  affidavit  on  which  the  order  was  granted  being  entitled  in  another  suit,  is 
not  such  an  irregularity  as  will  invalidate  the  order  for  publication.  {Barnard  v. 
Hegdrick,  2  Abb.  N.  S.  47.) 

To  entitle  the  plaintiff  in  a  forecloeure  suit  to  an  order  for  service  by  publica- 
tion, it  is  sufficient  to  show  that  the  defendant  on  whom  service  is  to  Ibe  made, 
cannot,  after  due  dilieence,  be  found  in  the  State ;  it  need  not  be  shown  that  he 
is  a  non-resident  {Barnard  v.  Hegdrick,  2  Abb.  N.  S.  47 ;  Bramerd  v.  Hegdrick, 
82  How.  97.) 

The  order  for  publication  need  not  recite  the  facts  which  entitle  the  plaintiff 
thereto.    {Id) 

The  order  should  properly  be  filed,  before  the  papers  are  deposited  in  the  mail, 
but  an  omission  to  file  the  order  may  be  rectified  at  any  time  by  filing  the  order 
nunc  pro  tunc.  {Barnard  v.  Hegdnck,  2  Abb.  N.  S.  48 ;  SiUeck  v.  Hegdrick,  id. 
67 ;  BrainerdY.  Hegdrick,  82  How.  97.) 


g  136,  p.  174.    A  judgment  entered  against  several  joint  debtors,  upon  _._ 
vice  of  the  sunmions  upon  only  a  part  of  them,  is  a  judgment  in  form  only, 
against  those  not  senred.    {Foster  T.  Wood,  1  AbU  N.  S.  160;  30  How.  284.) 
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§  136,  p.  174  g.  Where  a  mdgment  Ihas  been  obtained  against  two  joint 
debtors,  npon  a  service  on  one  om^,  a  second  action  may  be  bronght  against  both 
defendants,  alleging  the  recovery  of  the  judgment,  servmg  process  on  the  defend- 
ant not  before  served  and  a  judgment  taken  against  him.  {Dean  v.  Eldridge,  29 
How.  218.) 

g  137,  p.  176  a,  Dyken  v.  Woodward,  1  How.  818,  approved  Sherman  y. 
SirakoaK,  Transcript,  8  March,  1866. 

§  138,  p.  176  e.  An  admission  of  service  of  the  summons  and  complaint, 
not  stating  the  mode  in  which  the  service  was  made,  is  not  sufficient.  The 
admission  must  state  that  the  service  was  personal,  by  the  delivery  of  a  copy 
thereof  to  him.     {Bead  v.  French,  28  N.  Y.  285.) 

§  139,  p.  177  0.  The  mere  issuing  of  a  summons  is  not  the  commencement 
of  an  action  for  general  purposes.    {Kerr  v.  Mount,  28  N.  Y.  669.) 

§  140,  p.  119j  foot-note.  For  "  In  suits  brought  by  "  read  "  In  suits  brought 
by  or  against,"  and  add  at  end.  Laws  1864,  ch.  422. 

§  140,  p.  180.  An  infant  who  obtains  credit  npon  the  representation  that  he 
is  oi  full  a^e,  is  liable  in  an  action  for  the  false  representation,  or  to  recover  any 
property  obtained  thereby.    {Eckstein  y.  Frank,  1  Daly,  834.) 

§  140,  p.  182  b.    See  ffop/y,  Myert,  42  Barb.  270. 

§  142,  p.  189  b.    Add,  Qrantman  v.  ThraU,  44  Barb.  178. 

§  142,  p.  190  e.     See  Coope  v.  B&wles,  28  How.  10  ;  18  Abb.  442 ;  42  Barb. 

87. 

§  142,  p.  189  c.  As  to  suits  as  Loan  Commissioners,  Plumtree  v.  DrcUt,  41 
Barb.  388. 

§  142,  p.  192  c.  It  is  too  late  at  the  trial  to  object  that  the  complaint  and 
sunmions  vary  as  to  the  cause  of  action.     ( WUlet  v.  Stewart,  43  Barb.  98.) 

It  seems,  that  in  all  cases  where  the  notice  in  the  summons  is  under  subd.  2 
of  section  129,  the  plaintiff  is  at  liberty  to  declare  for  any  cause  of  action.  {Hem- 
ton  V.  Decker,  29  How.  885.) 

§  142,  p.  196  V.  That  "  plaintiff  was  compelled  to  and  did  pay  under  pro- 
test and  by  compulsion  "  is  a  conclusion  of  law.  {Com'l  ffk  v.  City  of  Rochester, 
41  Barb.  341.) 

§  142,  p.  197  a.    Add,  at  end  of  paragraph,  Cahill  v.  Palmer,  17  Abb.  200. 

§  142,  p.  203  /.  The  people  of  the  State  to  maintain  an  action  must  show 
an  interest  in  the  subject-matter.     {The  People  v.  Booth,  32  N.  Y.  397.) 

§  142,  p.  207.    Bail,  complaint  against.    {Clapp  v.  Schutt,  44  Barb.  9.) 

§  142,  p.  208  b.    Executor's  bonds,  add,  Behrle  v.  Sherman,  10  Bosw.  292. 

§  142,  p.  209  a.  See  Spencer  v.  Rogers^  Locomotive  Works,  8  Bosw.  612; 
Bedell  v.  Carll,  88  Barb.  681. 

§  142,  p.  212  t.     Surplus  money. — Bevier  v.  Schoonmaker,  29  How.,  411. 

g  142,  p.  212  k.  See  Phoenix  Bk  v.  Donnell,  41  Barb.  671 ;  Laws  1864, 
ch.  422. 
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§  142,  p.  216  «'.  Creditor's  suit  cannot  be  brought  nntU  legal  remedy  is 
exhausted.  {DurdevyY.  TaUmadge,  29  How.,  897 ;  see  Meehaniet^  S^k  t.  J)akin, 
82N.  Y.,  467;  28  How.,  602;  ShawY.DvMht,  27  N.  Y.,  244;  McCartney  y. 
BoituAck,  82  N.  Y.,  68;  Meyer  v.  Mohr,  19  Abb.,  299,  and  see  81  How.,  502  ;  see 
Renaud  y.  aSrien,  86  N.  Y .  99. 

Allegations  in  compkdnt  held  sufficient.  (8immon»  y.  Eldridge,  19  Abb.,  296.) 
Denial  of  intent  to  defraud.    (Read  y.  W<jTthingUm,  9  Bosw.,  618.) 

§  142,  p.  218  e.  Foreclosure,  complaint.  {Troy  Bk  y.  Bowman,  43  Barb., 
689.) 

§  142,  p.  219  a.  Assignees  of  foreign  executor  may  sue  in  the  courts  of  thi» 
State  {Peterson  y.  Chemusal  B'k,  82  N.  Y.,  21 ;  29  How.,  240),  although  foreign 
executors  may  not.  {MiddlihrookY.  Merchants  B'k,  41  Barb.,  481.)  Nor  can  for- 
eign executors  be  sued  at  law  {Metcalf  y.  Clark,  41  Barb.,  45,  ante  p.  22,  188  b); 
and  see  Bobbins  v.  Wells,  18  Abb.,  191. 

§  142,  p.  220  e.  Complaint  for  goods  sold,  alleging  that  between  specified 
days  pUintiff  sold  and  deliYered  to  defendant,  at  his  request,  a  large  quantity  of 
boots  and  shoes  of  a  specified  Yalue,  and  that  there  is  due  and  unpaid  therefor  a 
designated  sum  which  he  promised  to  pay,  but,  though  often  requested,  he  has 
wholly  refused  to  paY,  held  sufficient  on  demurrer.  {PhiUips  y.  BartUtt,  9  Bosw., 
678.)  Id  an  action  by  partners  to  recoYcr  for  goods  sold,  an  allegation  of  part- 
nership is  not  necessary,  and  the  allegation  of  sale  and  deliYcry  sufficiently  implies 
that  the  goods  belonged  to  plaintlffiL    (Id.) 

8  142,  p.  222.  Surrender  of  notes  at  trial.  (  WkUe  y.  Dodds,  18  Abb.  260  ; 
HaUwm  y.  Hodges,  28  N.  Y.  486 ;  Armstrong  y.  Cttshney,  48  Barb.  850.) 

g  142,  p.  222  /i.  Iniury  causing  death.  (Mahler  y.  Norwich  Traneportatum 
Co,,  46  Barb.  226 ;  80  How.  287 ;  35  N.  Y.  862;  McMahon  y.  The  Mayor,  33  N. 
Y.  642;  Benion  v.  Suarez,  28  How.  611 ;  Mclntyre  y.  AT.  Y.  Central  R,  i?.,  47 
Barb.  616.) 

§  142,  p.  226.  Complaint  for  libel  need  not  aYer  malice.  (Opdyke  y.  Weed^ 
18  Abb.  223,  note.)  Incorporated  companies  may  maintain  actions  for  libel. 
(Shoe  and  Leather  Bank  Y.  Thompson,  18  Abb.  418.)  A  wife  cannot  maintain  an 
action  for  slander  against  her  husband.  (Fteethy  y.  Freethy,  42  Barb.  641.)  Mode 
of  setting  forth  the  words  spoken  in  a  complaint  for  slander.  (Hull  y.  Vreeland^ 
42  Barb.  648.) 

§  142,  p.  228.  Malicious  prosecution,  complaint  for  must  allege  absence  of 
probable  cause.    (Hull  y.  VreOand,  18  Abb.  182.) 

g  142,  p.  229  e.  Add  Terwilliger  Y.  Wand,  17  N.  Y.  64 ;  Wilson  v.  GoU,  id 
442. 

g  142,  p.  229  6.  An  action  for  breach  of  contract  of  marriage,  cannot  be 
maintained  when  one  of  the  psrties  was,  by  law,  at  the  time  of  the  alleged  con- 
tract, incapable  of  entering  into  the  marriage  relation.  (HavUand  y.  HaUtead,  34 
N.  Y.  643.) 

To  mamtain  an  action  or  defence  for  deceit,  the  pleading  must  aYer  that  the 
representations  complained  of  were  made  "  falsely,"  "  fraudulently ,**  or  *'  deceit- 
fuuy,"  and  that  the  person  to  whom  they  were  made  relied  upon  them,  or  was 
deceived  bY  them.     (Star  Steamship  Co.  Y.  Mitchell,  1  Abb.,  N.  S.,  396.) 

Form  of  complaint  in  action  against  stockholders  in  manufacturing  corporation. 
(Lindsley  Y.  Simonds,  2  Abb.,  N.  S.,  69.) 

g  142,  p.  229  /.  A  married  woman  may  purchase  real  or  personal  estate  on 
credit,  and  manage  by  the  aeency  of  her  husband.  (Knanp  v.  Smith,  27  N.  Y.  277.) 

What  is  necessary  to  charge  separate  estate  of  wire.  (  White  v.  Meliett,  33 
N.  Y.  371  ;  Otoen  y.  Cateley,  42  Barb.  105 ;  Woodbeck  y.  Havens,  id.  66 ;  Savage  v. 
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a  Neil,  id,  374 ;  Ledlie  v.  Vrooman,  41  Barb.  109;  Kolls  v.  De  Leye}\  41  Barb. 
208 ;  and  see  JckUi/  v.  Tarbax,  31  N.  Y.  664  ;  Manchater  v.  Sahler,  47  Barb.  166.) 
A  married  woman  is  subject  to  the  laws  against  usury.  {Porter  y.  Mount,  41 
Barb.  66Sr.) 

Liability  of  husband  for  goods  supplied  to  his  wife.  (Cromwell  v.  Benjamin, 
41  Barb.  668.)  As  to  actions  against  husband  and  wife,  see  Palmer  v.  Davis,  28 
N.  Y.  242. 

§  142,  p.  234  /.<  Complaint  for  money  lost  by  gaming.  (Langworthy  v. 
BroomUyy  29  How.  92;  Moran  v.  Moriuey,  18  Abb.  131 ;  28  How.  100 ;  Betis  v. 
Bache,  9  Bosw.  614 ;  Arrietta  v.  MorriMsey,  1  Abb..  N.  S.,  439 ;  Stantiard  v.  ^y 
/in^f,  88  How.  262  ;  8  Abb.,  N.  S.,  42.) 

§  142,  p.  236  e.  Complaint  against  Mayor,  &c.,  of  New  York.  (Russell  v. 
Tfte  Mayor,  1  Daly,  263.) 

§  142,  p.  242  a.     See  Lindsley  v.  Sinwnds,  2  Abb..  N.  S.,  69. 

§  142,  p.  242  k.  Complaint  on  undertaking  on  arrest.  ( Willeit  v.  Lasalle, 
19  Abb.  272 ;  1  Robertson,  618 ;  OauntUy  v.  Wheeler,  31  How.  137.)  On  injanc- 
tion.    (DeForest  v.  Baker,  1  Abb.,  N.  S.,  34.) 

§  143,  p.  265  a.  An  order  staying  proceedings  pending  an  appeal  from  an 
order  denying  a  motion  to  vacate  the  order  of  arrest,  extends  .the  time  to  answer 
only  until  the  decision  of  such  appeal.    (Petriey.  FitzgerM,  2  Abb.,  N.  S.,  364.) 

§  144,  p.  268  h.  No  demurrer  because  pleading  hy{K>thetical.  (Taylor  v. 
Richards,  9  Bosw.  678.) 

8  144,  p.  260  6.  Objection  that  plaintiff,  a  foreign  executor,  should  be  taken 
by  demurrer,  that  plaintiff  has  not  capacity  to  sue.  (Bobbins  v.  Wells,  1 8  Abb. 
191 ;)  and  so  of  defect  of  parties.     (Eaton  v.  Balcom,  83  Ho*^.  80.) 

§  148,  p.  266  a.  What  objections  are  wiuved  by  not  demurring.  ( Tremper 
V.  Conklin,  44  Barb.  466 ;  Loeschigk  v.  Addison,  19  Abb.  169;  Palmer  v.  Davis, 
28  N.  Y.  242;  Uosley  v.  Black,  28  N.  Y.  438  ;  MerrriU  v.  Walsh,  32  N.  Y.  685  ; 
DonneU  v.  Walsh,  83  N.  Y.  43 ;  Lee  v.  Wilkes,  27  How.  336 ;  19  Abb.  365 ;  Secor 
V.  Law,  9  Bosw.  165;  Stannard  v.  Eytinge,  8  Abb.,  N.  S.,  42;  33  How.  262.) 

§  148,  p.  266  h.    Add,  MorUm  y.  Pickering,  8  Bosw.  135. 

§  149,  p.  268  a.  An  answer  in  terms  merely  den3'ing  "  each  and  every  mate- 
rial allegation  of  the  complaint,**  is  eyasive,  and  obnoxious  to  a  motion  that  it 
be  made  more  definite  and  certain.  (Mattison  y.  Smith,  19  Abb.  288;  1  Rob. 
706.) 

§  149,  p.  268  c.  What  amounts  to  a  denial.  An  answer  containing  a  different 
version  of  the  transaction  to  that  contained  in  the  complaint,  is  nt)t  a  denial. 
( West  v.  Amer.  Ex.  B'k,  44  Barb.  176.) 

§  149,  p.  268  d.  See  Beebe  v.  Marvin,  17  Abb.  194 ;  ffeye  v.  Bolles,  33  How. 
267. 

§  149,  p.  273.  Wliat  may  be  shown  under  a  general  denial.  (Rai/uor  v. 
Timerson,  46  Barb.  618.) 

§  149,  p.  274  e.    See  Morford  v.  Davis,  28  N.  Y.  481. 

§  149,  p.  276  b.  New  matter  must  be  pleaded.  (Morrell  v.  Irving  Fire  Ins. 
Co.,  83  N.  y.  429;  Dingeldein  v.  Third  Ave.  R.  R.  Co.,  9  Boaw.  79;  Simmons  v. 
Law,  8  Bosw.  214 ;  Mechanics*  Bk  v.  Foster,  44  Barb.  87;  Rapalle  v.  Stewart,  Tl 
N.  Y.  830;  Fry  v.  Bennett,  28  N.  Y.  326 ;  Ttlson  v.  Clark,  46  Barb.  178 ;  Taylor 
v.  Richards,  9  Bosw.  680;  Allen  v.  Jl/^rc7*.  Ins.  Co.,  46  Barb.  643.) 
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g  149,  p.  276  c.  A  defendant  in  wder  to  ayoid  need  not  confess.  {Tajfhr  r. 
RickardB,  9  Bosw.  679.) 

§  149,  p.  277  e.     Partial  defence.     {Saw^r  y.  ChamUrt,  44  Barb.  42.) 

§  149,  p.  278  e.  The  answer  need  not  ask  relief,  further  than  to  state  whether 
the  matter  is  set  ap  as  a  defence  or  a  counterclaim.  {Clough  t.  Murray,  19  Abb. 
97  ;  Bendit  v.  Annetley,  42  Barb.  192.) 

§  149,  p.  278  e.  Is  the  ordinary  verification  to  an  answer  equivalent  to  an 
affidavit  denying  notice  of  protest.  {Uimn  Bank  of  Rochester  y.  Oregon/,  46 
Barb.  99.) 

§  149|  p.  279.  Plea  in  abatement  for  non-joinder  of  parties.  ( Wigand  v. 
Sichel,  38  How.  174.) 

§  149,  p.  280  y.  See  Beed  v.  Randall,  29  N.  Y.  868;  Delano  v.  Rawson,  10 
Bosw.  286. 

§  149,  p.  281  6.     See  Dean  v.  Eidridge,  29  How.  218;    Demareri  v.  Dora, 

29  How.  266 ;  Siemon  v.  Sckiirck,  29  N.  Y.  698 ;   Bancroft  v.  Wintpear,  44  Barb. 
209. 

§  149,  p.  281  g.     See  SmUk  v.  Reevet,  38  How.  188. 

§  149,  p.  282  a.  If  the  answer  of  non-joinder  states  the  residence  of  the 
party  not  joined,  his  being  alive  will  be  inferred.  (Taylor  v.  Richards,  9  Boew. 
679.)  See  Wigandr.  Sichel,  83  How.  174 ;  Raton  v.  Baicom,  id.  80;  Carpenter 
Y.Bell,  1  Robertson,  711. 

§  149,  p.  282  e.    See  Oumey  v.  Sharp,  17  Abb.  411. 

§  149,  p.  283  g.    See  Afoffat  v.  Strong,  9  Bosw.  57. 

§  149,  p.  284  g.  See  Hodey  v.  Black,  28  N.  Y.  438;  aReilly  v.  MtU.  Ina,  Co,, 
2  Abb.  N.  S.  167. 

§  149,  p.  286  d.    See  Roosevelt  v.  N.  Y.  and  Harlem  R.  R.  Co.,  45  Barb.  554 ; 

30  How.  226 ;  Korlright  v.  Cody,  21  N.  Y.   348  ;    RooseveU  v.  BvlTs  Bead  Rk,  45 
Barb.  679. 

§  149,  p.  286  A.  See  Mechanic^  Bh  v.  Foster,  44  Barb.  87 ;  Rosa  v.  Butter- 
field,  33  N.  Y.  665  ;  ProiUy  v.  Eaton,  41  Barb.  409. 

§  149,  p.  287  g.     See  Ijcwis  v.  Palmer,  28  N.  Y.  271. 

§  160,  p.  287.  The  defence  of  usury  is  not  a  counterclaim.  (Prouiy  v. 
Raton,  41  Barb.  409.)  Nor  is  matter  which  shows  plaintiff  never  had  any  cause 
of  action  {id.)  or  which  discharges  the  cause  of  action,  as  payment.  (Aurke  v. 
Thome,  44  Barb.  363.)  Where  an  answer  is  equally  susceptible  of  being  construed 
either  as  a  defence  or  counterclaim,  it  should  be  construed  as  a  defence  merely 
{id.),  and  see  p.  290  b.  e.  ante.  A  demand  not  set  up  as  a  counterclaim  in  the 
answer,  cannot  be  recovered  upon  as  such  upon'  the  trial  {Beers  v.  Waterbtary, 
8  Bosw.  396.) 

In  an  action  to  compel  the  delivery  of  goods,  a  claim  by  defendants  for  the 
price  of  those  goods,  is  a  good  cause  of  counterclaim.  {Thompson  v.  Kessel,  30 
N.  Y.  383  ;  and  see  McDonald  v.  Christie,  42  Barb.  36.) 

What  amounts  to  a  counterclaim.    {Thompson  v.  Sickles,  46  Barb.  49.) 

§  150,  p.  289  A,  See  Colyer  v.  Colline,  17  Abb.  467 ;  Siemon  v.  S^Jiurk,  29 
N.  Y.  598. 

6  160,  p.  290  c.  See  Clough  v.  Murray,  19  Abb.  97 ;  Burke  v.  Thome,  44 
Barb.  863. 
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§  160.  p.  290  g.  A  demand  which  has  been  assigned  to  assignees  for  the 
benefit  of  creditors  is  not  subject  to  have  set  off  against  it,  in  their  hands,  a  de- 
mand against  the  assignors,  wnich  was  purchased  by  their  debtors,  but  had  not 
become  payable  at  the  time  of  the  assignment.  (Martin  y.  Kumtntdler,  10  Bosw. 
16.) 

A  demand  against  the  members  of  a  corporation  cannot  be  set  off  against  a 
claim  by  the  corporation.    (iV.  Y.  Ice  Co.  v.  Rantom^  8  Bosw.  688.) 

As  to  counterclaiming  the  liability  of  a  plaintiff  as  a  stockholder  under  the 
general  manufacturing  act.  (Chamher9T.  Lewi^,  28  N.  Y.  464.)  As  to  counter- 
claim  between  trustees.   ( Vote  v.  Oalpen,  18  Abb.  96.) 

Where  the  answer  sets  up  a  counterclaim  arising  since  the  commencement  of 
the  action,  and  it  is  not  demurred  to.  and  the  counterclaim  is  proved  without 
objection  on  the  trial,  the  answer  cannot  be  objected  to  on  appeal  from  the  judg- 
ment. (Athley  y.  ManhaU,  29  N.  T.  494.)  As  to  set  off  between  principal  and 
ngent,  see  White  t  Jav^cn,  9  Bosw.  416. 

§  160,  p.  294  6.     See  Henry  y.  Hetiry,  17  Abb.  4 1 1. 

^  160,  p.  296  c.  See  44  Barb.  118  note;  and  Simmons  v.  Fairchild, 42  Barb. 
404. 

§  161,  p.  293  a.  The  court  will  not  ordinarily  allow  a  defendont  to  withdraw 
his  answer  and  demur  after  his  time  to  amend,  of  course,  has  expired.  {Finch  y. 
Plndon,  19  Abb.  96.) 

§  162,  p.  298.  Sham  pleading  is  the  setting  up  of  a  defence  which  has  not 
only  no  foundation  in  fact,  out  which  it  is  manifest  was  introduced  for  yexation  or 
delay,     {flnddon  y.  N,  Y.  8Uk  Manuf.  Co.,  1  Dnly,  888.) 

An  answer  should  not  be  struck  out  as  sham  except  in  a  clear  case.  ( Ijock- 
tDoody.  Salhenger,  18  Abb.  136.) 

In  an  action  against  the  acceptor  of  a  draft,  an  answer  that  the  name  sub- 
scribed to  the  draft  was  not  the  true  name  of  the  subscriber,  held  sham.  ( Clafiin 
y.  Griffin,  8  Bosw.  689) 

An  answt'r  denying  the  making  of  a  note  held  sham.  (See  Fairchild  y.  Riish- 
more,  8  Bosw.  698.)  And  in  an  action  by  a  corporation  as  indorsee  of  a  note,  an 
answer  merely  denying  the  plaintiff's  corpi>rate  character  and  the  partnership  of 
the  indorsers,  held  sham.  {Agawam  JTk  y.  Egerton,  10  Bosw.  669 ;  and  see  Beehe 
y.  Marvin,  17  Abb.  194;   De  Forest  y.  Baker,  1  Abb.  N.  S.  34.) 

§  162,  p.  300  d.  Noticing  the  cause  for  trial  is  not  the  waiyer  of  a  previous 
notice  of  moticn  to  strike  out  the  answer  as  sham.  {Beebe  y.  Marvin,  17  Abb. 
194.) 

§  162,  p.  301  K  Jud^ent  after  the  answer  has  been  stricken  out  as  Hham. 
(De  Forest  v.  Baker,  1  Abb.  N.  S.  36.) 

§  163,  p.  302.  A  defence  consisting  of  denials  only  is  not  demurrable. 
(Maretzek  v.  Cauldwellf  19  Abb.  N.  S.  36.)  A  plaintiff  who  replies  to  a  counter- 
claim waives  the  right  to  object  for  matter  of  form,  or  to  the  introduction  of 
evidence  to  prove  such  counterclaim.  (Ayres  y.  O^Farrell,  10  Bosw.  143 ;  and  see 
Smith  V.  Countryman,  80  N.  Y.  665.) 

An  answer  interposing  the  statute  of  limitations  presents  a  proper  case  for 
requiring,  on  defendant's  motion,  that  the  plaintiff  reply.  It  is  not  generally 
essential  that  on  such  a  motion  the  defendant  should  state  that  he  does  not  know 
the  grounds  on  which  the  plaintiff  intends  to  rely  to  defeat  the  sttitute  bar.  (Hub- 
beli  V.  Fouler,  I  Abb.  N.  S.  1.) 

§  167,  p.  310  A.  Vice-consuls  have  authority  to  administer  oaths  and  affirm- 
ations to  be  read  in  evidence  and  used  in  any  of  the  courts  of  this  State.  (Laws 
1868.  p.  449.)  Under  this  law,  a  jurat  in  the  usual  form  and  stating  that  the 
deposition  was  subscribed  and  sworn  to  in  the  presence  of  the  vice-consul,  and  be 
so  certified,  was  held  sufficient.  So  far  as  the  Law  of  1864  proyidee  to  the  con- 
trary, it  must  be  regarded  as  abrogated.    (OUy  ffk  y.  Lumley,  28  How.  401.) 
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§  157,  p.  314  e.  Iti  an  action  against  a  hnsbaod  and  wife,  where  damages  are 
claimed  against  both  jointly,  the  answer  may  properly  be  yerified  by  the  husband 
only,  eyen  thongh  the  contract  sued  on  relates  to  the  estate  of  the  wife.  {HarUly 
y.  Jam>s,  18  Abb.  299.) 

§  168,  p.  316.  A  party  is  not  entitled  to  a  bill  of  particulars,  where  the 
claim  is  for  yiulating  a  special  contract.  (Ives  y.  Shaw,  31  How.  64.)  Assuming 
that  the  court  has  power  to  order  a  bill  of  particulars  after  an  order  of  reference, 
it  will  not  exercise  such  power  to  interrupt  the  progress  of  a  trial  proceeding 
before  a  referee.  {Cadufelly.  Goodenaugh,  28  How.  479.)  A  bill  of  particulars 
should  state  how  the  items  claimed  become  due.  And  stating  the  items  as 
"  amount  adyanced"  is  not  sufficient.  (Moran  y.  Morrisey,  18  Abb.  131 ;  28  How. 
100.) 

In  an  action  on  a  policy  of  insurance,  the  defendant's  remedy  to  compel  a  dis- 
closure of  the  particulars  of  plaintiff's  loss,  is  by  requiring  a  bill  of  particulars. 
He  is  entitled  to  this,  although  the  usual  preliminary  proofs  of  loss  haye  been 
furnished.  (Coekro/t  y.  AtiarUie  MtU,  Ins.  Co.,  9  Bosw.  681 ;  and  see  Mason  y. 
Rinff,  10  Bosw.  598;  Goings  y.  Ludlow,  9  Bosw.  681.) 

§  169,  p.  319.  An  allt^ation  that  a  deed  was  procured  by  "&lse  and  fraud- 
ulent representations  and  practices,  and  by  undue  and  improper  influences,"  is  not 
an  allegation  of  fraud.    (Butler  y.  Viele,  44  Barb.  169.) 

^  160,  p.  320  c.  Allegations  which  can  in  no  aspect  of  the  case  be  material 
are  irreleyant  (CahUl  y.  Paltner,  17  Abb.  196).  A  defence  is  not  to  be  struck  out 
RR  irrelevant,  merely  because  the  matter  of  it  arose  after  suit  brought  (Garpenler 
v.  Bell,  19  Abb.  258).  A  complaint  is  not  to  be  dismissed  on  the  trial  because  it 
con  tains  irrelevant  or  redundant  matter.  (Simmons  y.  Eldridps,  19  Abb.  296; 
Stnitk  v.  Countryman,  30  K.  Y.  665.)  An  answer  alleging  that  a  judgment  relied 
on  by  plaintiff  was  obtained  by  fraud  between  parties  named,  is  sumcienUy  defi- 
nite and  certain.    (Culver  v.  Hollister,  17  Abb.  405.) 

S  160,  p.  325  e.  Scandalous  affidavit,  suppression  of,  see  Oydylce  v.  Marble, 
18  Abb.  266,  375. 

g  160,  p.  326  a.  The  plaintiff  has  twenty  days  after  the  service  of  an 
amended  answer  within  which  to  move  to  make  it  definite.  (  Walker  v.  Granite 
Eh,  1  Abb.  N.  S.  406.) 

An  appeal  lies  from  an  order  requiring  a  pleading  to  be  made  definite  and  cer- 
tain. (Arrietar.  Morrisey,  1  Abb.  N.  S.  439.)  The  proper  method  of  suspending 
the  operation  of  the  order  pending  the  appeal  is  by  a  stay  of  proceedings,  not  by 
an  extension  of  the  time  for  an  amendment.    (Culver  v.  Hollister,  17  Abb.  405.) 

§  162,  p.  327  e.    See  IlosUy  v.  Black,  28  N.  T.  488. 

g  166,  p.  329  a.  See  Van  Wyck  v.  Guthrie,  17  N.  Y.  190;  Maret^ik  v. 
Cauldwell,  19  Abb.  38;  Tilson  v.  Clark,  46  Barb.  178;  BiUings  v.  WalUr,  28 
How.  97;   Wachier  v.  Qucnzer,  29  N.  Y.  647 ;  Hagar  y.  TihbeU,  2  Abb.  N.  S.  97. 

g  167,  p.  333  «.  Causes  of  action  for  slander  and  malicious  prosecution  may 
bo  joined.  (Htdl  v.  Vreeland,  18  Abb.  182 ;  42  Barb.  643.)  A  cause  of  action 
for  an  absolute  divorce  cannot  be  united  with  a  cause  of  action  for  a  limited 
divorce  (Henry  v.  Henry,  17  Abb.  411),  nor  can  a  cause  of  action  against  the  de- 
fendant as  trustee  be  joined  with  one  against  him  individually.  (  Worth  v.  Raddt, 
18  Abb.  396;  28  How.  230.)    And  see  Palen  v.  BushneU,  46  Barb.  24. 

§  168,  p.  339  €.    Add  Stewart  v.  Mnnse,  10  Bosw.  486. 

g  169,  p.  340  d.  An  amended  answer  takes  the  place  of  the  original  answer. 
(Safids  y.  Calkins,  30  How.  1 ;    Walker  y.  Granite  ffk,  1  Abb.  N.  S.  406.) 
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§  169,  p.  341/.  Where  the  complaint  described  the  note  in  suit  as  made  by 
Orrin  North,  and  it  appeared  to  have  been  made  by  two  persons  trading  under 
the  name  of  Orrin  North,  held  an  inmiaterial  variance.  {Bank  of  Cooperttovm  y. 
WootU,  28  N.  Y.  546 ;)  so  where  the  allec^tion  is  the  non-joinder  of  sereral  per- 
sons, proof  of  the  non-joinder  of  some  only  is  an  inmiaterial  variance.  (Fowler 
y.  Atlantic  MtU,  Ins.  Co,,  8  Bosw.  332.)  In  an  action  against  the  acceptor  of  a 
draft,  a  variance  as  to  the  initial  letter  of  the  first  name  of  the  drawer  is  immate- 
rial. (Clafiin  Y.  Oriffin,  8  Bosw.  689.)  Where  the  clfum  is  for  compensation  for 
services  at  a  sum  agreed  upon,  proof  of  agreement  to  pay  what  the  services  were 
reasonably  worth  is  an  immaterial  variance.  (8coU  v.  Lilienthal,  9  Bosw.  2^. 
See  Patterson  v.  Patterson,  1  Abb.  N.  S.  262;  Curtis  v.  Marshall,  8  Boew.  22; 
Poirery.  J*tsher,  8  Bosw.  258.) 

§  171,  p.  343.  See  Whiieomb  v.  Hungerford,  42  Barb.  178 ;  Patterson  v.  Pat' 
terson,  1  Robertson,  184 ;  LobdeU  v.  LobdeU,  33  How.  347. 

§  172,  p.  346  d.  Where  a  demurrer  has  been  interposed  to  an  answer  and 
the  defendant  amends  of  course,  to  which  amended  answer  the  plaintiff  demurs, 
the  plaintiff  cannot  amend  again  without  leave  of  the  court.  {Sands  v.  Calkins, 
30  How.  1.) 

§  172,  p.  348  (;.  A  plaintiff  may,  by  an  amendment  of  course,  change  the 
place  of  trial  {Strykcr  v.  N.  Y.  Exchange  Bank,  28  How.  20;  42  Barb.  611 ;  and 
so  held  at  General  Term,  Ist  District,  m  Root  v.  Spring),  A  sunmions  cannot  be 
amended  of  course.    (  Walkenshaw  v.  PerzeU,  32  How.  310.) 

§  173,  p.  349  c.  The  Court  will  not  ordinarily  allow  a  defendant,  after  hav- 
ing interposed  an  answer,  to  withdraw  it  and  demur.  {Finch  v.  Pindon,  19  Abb. 
96.) 

In  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant  was  allowed 
to  amend  or  file  a  supplemental  answer,  by  setting  up  the  fact  of  adoltery  by  the 
plaintiff,  occurring  after  issue  joined.  (Strong  v.  Strong,  28  How.  432.  It  is  sup- 
posed that  this  decision  was  reversed  at  General  Term,  27  May,  1865.    Ed.) 

On  a  complaint  for  use  and  occupation  it  appearing  there  was  a  lease,  plaintiff 
WAS  allowed  to  amend.  (Bedford  y.  Terhune,  30  N.  Y.  453;  27  How.  422.  See 
Woodruff  Y.  Dickie,  31  How.  164.) 

A  jiiugc  has  no  power  to  grant  an  amendment  on  the  trial  which  changes  the 
cause  of  action.  ( }Vhitcomb  v.  Hungerford,  42  Barb.  177,  and  see  Woodruff  v. 
Dickie,  31  How.  164.) 

§  173,  p.  362  /.  A  general  verdict  for  the  plaintiff,  rendered  under  instruc- 
tions from  the  court,  cannot  be  corrected  on  motion  by  making  it  a  verdict  for  de- 
fendant.    (Brush  V.  Kohn,  9  Bosw.  589.) 

§  173,  p.  353  d.  See  WaUh  v.  KeUy,  27  How.  861 ;  Butler  v.  NUes,  28  How. 
181. 

§  173,  p.  363  t.  Amendment  after  judgment,  see  TVaey  v.  AT.  Y.  and  Harlem 
R,  R,  9  Bosw.  615;  Harriot  v.  WeUs,  9  Bosw.  631 ;  AekUg  v.  Tarbox,  81  N.  Y. 
564;  Star  SUamship  Co.  v.  Mitchell,  1  Abb.  N.  S.  396. 

g  173,  p.  364  b.  c.  d.  e.  See  Bedford  v.  Terkune,  30  N.  Y.  453 ;  27  How.  422; 
Thompson  v.  Kessel,  30  N.  Y.  383;  Ackley  v.  Tarbox,  31  N.  Y.  564;  WUlard  v. 
Bunting,  34  N.  Y.  153. 

§  173,  p.  355/  An  order  allowing  a  complaint  to  be  amended  by  inserting 
an  additional  cause  of  action  is  appealable  to  the  general  term.  (Sheldon  v. 
Adams,  41  Barb.  54 ;  18  Abb.  405.)  Contra,  allowing  a  sabstitation  of  parties 
plaintiff.  (Sayre  v.  Frazer,  47  Barb.  26.)  No  appeal  firom  an  order  allowing 
amendment  on  the  trial  (Bailey  v.  Johnson,  1  Daly,  62 ;  Barnard  v.  Spring,  42 
Barb.  470),  nor  as  to  the  terms  on  which  an  amendment  is  ordered.  (Schermerham 
V.  Wood,  80  How.  316.) 

8 
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Section  llZ^CcntinuecL 

Appeal  to  Court  of  Appeals  from  order  for  amendment,  see  Thompton  ^  Ktstel, 
30  N.  Y.  388. 

It  ia  too  late  after  the  trial  to  object  that  the  erldence  was  not  warranted  by 
the  pleading.    {Com.  ffk  ofJRochuter  y.  Shiart,  46  Barb.  371.) 

A  neglect  to  allege  deceit  in  a  pleading,  cannot  be  cured  by  amendment  after 
Terdict.     (Star  Steamship  Co.  v.  Miichell,!  Abb.  N.  S.  896.) 

After  return  made  to  the  Court  of  Appeals  the  Court  below  cannot  amend  the 
record,  unless  it  be  sent  back  for  the  purpose  of  amendment.  {Adam»  ▼.  Btuh, 
2  Abb.  N.  S.  118.) 

§  177,  p.  358  b.  The  filing  a  supplemental  complaint  to  reviTe  an  action  is  a 
matter  of  right.  Mo  motion  for  leaye  to  file  such  a  complaint  is  necessary  or 
proper.  {J&aek  t.  La  FargCy  43  Barb.  616;  19  Abb.  67.)  Such  leave  if  granted 
decides  nothing  as  to  the  plaintiff's  rights.  The  judgment  in  tiie  supplemental 
suit  that  the  puiintiff  is  to  have  leare  to  prosecute  the  original  action  and  succeed 
to  aU  the  rights  of  the  first  plaintiff,  is  a  different  matter.  In  a  supplemental 
complaint,  where  the  oriHual  complaint  alleges  the  facts  on  which  the  acticm  is 
based,  the  reiteration  of  those  facts  is  entirely  unnecessary.  At  aU  events  it  is 
necessary  to  try  both  actions  before  it  can  be  determined  whether  there  was  orig- 
inally a  cause  of  action.  Where  the  court  can  see  on  the  &ce  of  the  supplemen- 
tal complaint  that  the  former  action  is  fatally  defective,  it  will  refuse  a  judgment 
allowing  plaintiff  to  prosecute  the  original  action.  (Robbing  y,  WUU,  18  Abb. 
191 ;  1  Robertson,  666.) 

When  leave  to  file  a  supplemental  complaint  wUl  not  be  granted.  {Cheeteman 
v.  Stwrgety  19  Abb.  298.) 

An  order  g^vine  leave  to  file  a  supplemental  compUunt,  is  appealable  to  the 
General  Term,    (id.) 

A  defendant  is  not  allowed  in  a  supplementary  answer,  to  contradict  the  state- 
ments in  his  original  answer.    (Slaueoti,  v.  £ngUhart,  84  Barb.  198.) 

§  178,  p.  361  a.  It  is  not  a  p^ound  for  setting  aside  an  order  of  arrest  that 
the  party  had  been  arrested  previously  in  the  same  suit,  and  on  the  same  process, 
on  a  day  of  general  election.  The  exemption  from  arrest  expires  with  the  day 
of  election,  and  the  parties  afterwards  stand  toward  each  other  as  if  no  previous 
arrest  had  been  made.  The  exemption  from  arrest  is  a  personal  privilege  which 
can  be  waived,  and  which  is  so  waived  by  fiuling  to  claim  it  at  once,  or  by  taking 
a  step  in  the  action,  as  giving  bail.    (Petrie  v.  Fitzgerald,  1  Daly,  401.) 

An  attorney  not  the  attorney  in  the  cause,  is  not  privileged  from  arrest  while 
attending  with  his  client,  who  is  about  to  become  biuL  {Jones  v.  Marshall,  40 
£ng.  Law  and  Eq.  R.  421).  A  plaintiff  attending  before  an  arbitrator  is  privi- 
leged from  arrest.  (Jte  Mcintosh,  92  £ng.  Com.  Law  Rep.  1094.)  As  to  privilege 
from  arrest  after  discharge  from  criminal  process,  see  Montague  v.  Harrison,  36 
Law  Jour.  C.  P.  24. 

§  179,  p.  364  a.  In  on  action  for  a  wilful  injury  to  plaintiff's  property,  and 
for  wrongfully  depriving  her  of  the  use  of  certain  parts  thereof,  the  defendant  in 
liable  to  arrest.    {Niwr  v.  Niver,  48  Barb.  411.) 

§  179,  p.  364  g.  The  residence  of  a  seaman,  if  married,  is  where  his  fiunily 
dwells ;  or  if  unmarried,  the  place  where  his  domicil  was  fixed  when  he  first  went 
to  sea.    {Re  Scott,  1  Daly,  584,  and  see  Be  ffawleg,  1  Daly,  681.) 

§  179,  p.  367.  Arrest  for  money  received  in  a  fiduciary  capacity.  See  Chaine 
V.  (7#n,  17  Abb.  441 ;  Wheelock  v.  Stewart,  28  How.  89;  Oross  v.  Graves,  19 
Abb.  96. 

Commission  merchants  do  not  act  in  a  fiduciary  capacity  within  §  179,sabd.  2. 
{Duguid  v.  Mwards,  32  How.  254.) 

A  second  arrest  for  same  cause  not  allowed.  (  Wright  v.  RUierman,  1  Abhi 
N.  S.  428  J  The  People  v.  Kellg,  id.  482.) 
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§  179,  p.  368.    Arrest  for  conyeraion  of  property,  (Peraon  y.  Civer,  29  How. 
432;  reyersing  S.  G.  28  How.  189;  Jananiqw  v.  DeLue,  1  Abb.  N.  S.  419.) 

§  179,  p.  369  /.  In  an  action  to  recover  damages  for  false  representations, 
the  defendant  is  liable  to  arrest  upon  proof  of  the  cause  of  action,  merely,  without 
proof  of  his  non-residence  or  intent  to  depart.  (ffadeU  v.  Oill,  19  Abb.  858. 
oee  p.  871  a,  ante.)  A  deceit  practiced  by  one  of  several  ioint  debtors  in  inducing 
the  creditor  to  accept  his  check,  post-dated,  and  indorsed  by  the  others,  is  not  a 
ground  for  authorizing  his  arrest  in  an  action  on  the  check  against  both.  ( Wood- 
ruff y.  Valentine,  19  Abb.  93.) 

§  179,  p.  371  k,  372  a.  The  acceptance  of  a  debtor's  draft,  held  not  to  pre- 
elude  the  plaintiff  from  obtaining  an  order  of  arrest.  {Murphy  v.  FemancUz,  10 
Bosw.  666;  and  see  Hancock  v.  Palmer,  17  Abb.  886.) 

§  179,  p.  372  c.  d:    See  Plour  Rk  y.  Hall,  33  How.  1. 

§  181,  p.  374  tf.    Entitling  affidavit,  see  City  ffk  y.  Lumley,  28  How.  897. 

§  182,  p.  376  b.  Affidavits  on  information  and  belief  not  sufficient.  {City  Sk 
y.  Lumley,  28  How.  897 ;  Flour  B'k  v.  Hall,  88  How.  1.) 

§  183,  p.  376.  In  an  action  to  recover  the  possession  of  specific  personal 
property,  an  order  of  arrest  which  recites  that  the  cause  of  action  is  for  a  detainer 
or  conversioD,  and  requiring  tiie  sheriff  to  hold  the  defendant  to  bail  in  a  specified 
sum,  is  nnanthorixed.  In  such  an  action,  the  ground  of  arrest  is  a  concealment, 
Ac,  of  the  property,  and  the  order  must  require  an  undertaking  to  pay  the 
amount  whidi  may  be  recovered.    {Mston  v.  Potter,  9  Bosw.  686.) 

The  order  may  be  made  returnable  within  a  certain  specified  number  of  days 
after  the  arrest  of  the  defendant  It  need  not  name  a  day  certiun.  {Continental 
ffk  y.  De  MoU,  8  Bosw.  696.) 

g  186,  p.  377.  Where  the  sheriff  is  a  party,  and  the  order  Is  directed  to  the 
coroner,  he  may  call  to  his  aid  the  power  of  the  county.  {Slater  v.  Wood,  9  Bosw, 
16.) 

§  186,  p.  378.  The  release  of  a  defendant  from  arrest  by  the  consent  of  the 
plaintiff's  attorney,  does  not,  per  se,  operate  as  a  discharge  of  the  order  of  arrest, 
and  the  defendant  is  therefore  liable  to  arrest  on  final  process  where  the  judg- 
ment warrants  it.  It  seems  that  if  the  order  of  arrest  had  been  vacated,  the 
defendant  could  not  again  be  arrested  upon  final  process.  {Meech  v.  Loomu,  28 
How.  209.) 

§  187,  p.  378.  Who  is  a  householder  for  the  purposes  of  bail?  {Somerset 
Bk  y.  Huyck,  88  How.  823.) 

§  190,  p.  379.  Bail  who  have  been  excepted  to  by  a  party  to  an  action,  and 
have  failed  to  justify,  are  not  liable  to  such  party  on  the  undertaking.  It  seems, 
that  the  sheriff  may  assign  his  rights  a«iinst  bdi  who  have  failed  to  justify,  and 
that  the  assignee  may  recover  thereon  ior  damages  actually  accrued  to  the  sheriff. 
{Ctapp  y.  S3wu,  19  Abb.  121 ;  29  How.  266 ;  44  Barb.  9.)  Special  bail  who  haye 
become  fixed,  cannot,  in  an  action  against  them  as  such,  show  that  before  the 
recovery  of  judgment  against  their  principal,  he  was  and  ever  since  had  been 
utterly  msolvent,  and  had  no  property  liable  to  be  applied  toward  payment  of 
such  judgment.  {Levy  y.  Nicholas,  19  Abb.  282;  1  Robertson,  614;  see  Willet 
y.  LasstUle,  19  Abb.  272 ;  1  Robertaon,  618.) 

g  191,  p.  380.  Sureties  are  not  bound  to  surrender  the  defendant  unless  the 
plidntiff  takes  such  steps  as  authorise  the  sheriff  to  hold  the  defendant  {Allen  v. 
Breslauer,  8  Cal  662.) 

If,  upon  the  recovery  of  judgment  against  the  defendant,  his  bail,  instead  of 
surrendering  his  body,  elect  to  pay,  and  do,  while  an  appeal  is  pending,  pay  the 
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Seeium  191 -^ConHmted, 

amomit  of  the  jadgment,  Buch  payment  will  not  discharge  their  liability  as  bail 
{Appleby  y.  Reiinson,  44  Barb.  316.)  While  the  action  is  pepding,  the  defendant 
must  be  deemed  to  remain  in  custody  of  his  bail,  and  they  are  liable  to  be  sued 
for  bis  neelect  to  render  himself  in  execution  wheneyer  iiis  body  is  legally  re- 
quired, and  as  often  as  they  fail  to  produce  his  body  upon  process  against  his 
body,  there  is  a  breach  of  the  undertaking  until  they  haye  paid  the  amount 
stated  in  such  undertaking,  or  the  defendant  is  in  fact  surrendered  or  charged  in 
execution.    {Id.) 

§  191,  p.  380.     LUbiUty  of  baU.    (MeArlhur  y.  Pease,  46  Barb.  423.) 

g  203,  p.  385.  The  sheriff  has  no  right  of  action  under  this  section  a^inst 
bail  who  fail  to  justify  until  he  has  sustained  damage  by  reason  of  the  liabihty  as 
bail  which  the  law  impoees  upon  him,  as  a  consequence  of  a  failure  to  justify  or 
put  in  other  bail.     ( Clapp  y.  Schutt,  44  Barb.  9 ;  19  Abb.  121 ;  99  How.  255.) 

§  d05,  p.  386  a.  Where  the  defendant  moyes  on  the  plaintiff's  affidayits,  and 
affidayits  in  response  thereto,  he  so  iar  adopts  the  plaintiff's  affidayits  as  to  waive 
the  ri^t  to  object  to  them  for  being  erroneously  entitled  in  the  cause,  {dljf  ^^ 
y.  Lumlejf,  2^  How.  897.) 

§  206,  p.  386  /.  Where  the  cause  of  action  is  in  tort  and  is  positiyely  sworn 
to,  an  order  of  arrest  will  not  be  yacated  on  conflicting  affidayits  as  to  the  right 
of  action.  (Jaroslauski  y.  Saundenon,  1  Daly,  282.)  See  Ely  y.  Mtanford,  47 
Barb.  629.  Where  the  action  was  for  the  wrongful  conyersion  of  stocks  left  with 
defendant  for  safe  keeping,  the  court  refused  to  try  the  question  of  the  wrongful 
conyersion  on  affidayits.  (BvUer  y.  Mcllvame,  81  How.  879 ;  see  Jananique  y. 
De  Imc,  1  Abb.  N.  S.  419.) 

§  205,  p.  387  K  In  an  action  brought  to  rccoyer  the  value  of  chattels,  con- 
verted by  aefendant,  it  is  not  ground  for  discharging  the  order  of  arrest,  that  the 
defendant  has  a  claim  for  a  larger  amount  against  plaintiff  (IfveUt  y.  Reytu,  1 
Abb.  N.  S.  27.) 

The  practice  of  referring  motions  to  yacate  orders  of  arrest  to  referees,  said  to 
be  inexpedient.    (Id.) 

§  206,  p.  390  €  ;  p.  391  a.  The  remedy  g^ven  by  this  chapter  is  applicable  to 
every  case  in  which  the  action  of  replevin,  as  given  by  the  Revised  Statutes, 
would  lie.  The  remedy  may  be  had  notwithstanding  the  defendant  has  wrong- 
fully parted  with  the  possession  of  the  property  before  the  action  was  commenced. 
(Ttowv.  Cassidy,  27  How.  416;  Knapp  v.  HmUh,  27  N.  Y.  277.) 

Semble,  the  spirit  of  section  207,  subd.  4  of  the  Code,  seems  to  forbid  a  resoK 
to  the  remedy  provided  by  this  chapter  against  a  sheriff  who  has  taken  goods  upon 
an  attachment    (Smith  v.  Oner,  48  Barb.  187.) 

Property  taken  from  the  owner  for  a  tax  assessed  on  him  under  a  law  of  the 
United  States  cannot  be  replevied  by  him.  (aUHlly  v.  Good,  42  Barb.  621 ;  18 
Abb.  106.) 

A  requisition  in  proceedings  of  claim  and  delivery,  against  one  who  purchased 
the  property  at  a  wrongful  s2e,  justifies  the  sheriff  in  taking  it,  although  the  de- 
fendant acted  merely  as  agent  in  making  the  purchase,  if  the  papers  are  served 
and  the  seizure  made  while  the  goods  remain  in  his  actual  ()088esaion.  (Hatkin* 
v.  Kelly,  1  Abb.  N.  a  63 ;  1  Robertson,  160.) 

§  212,  p.  396  a.  The  judgment  in  replevin  having  been  for  damages  only, 
and  not  for  the  delivery  of  the  property,  the  sheriff  is  not  liable  for  such  damages 
by  reason  of  the  failure  to  justify  of  sureties  who,  on  the  arrest  of  the  defendant 
in  replevin,  had  given  an  undertaking  for  the  delivery  of  the  property  if  adjudged, 
and  for  the  payment  of  such  sum  as  for  any  other  cause  might  be  recovered  i^ainst 
such  defendant  To  render  him  liable,  there  roust  be  a  judgment ;  under  the  execu- 
tion on  which  tiie  property  might  be  sought  and  delivered.  (Oallaraii  y.  Orter, 
27  N.  y.  824.) 
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§  216,  p.  396  6.    Add  Mowe  y.  Wuim>dt,  27  N.  Y.  284 ;  9  Bobw.  668. 

§  218,  p.  398  a,  A  jadge  related  by  affinity  to  one  of  the  defendants^in  an 
actioii  cannot  grant  an  injunction  in  such  action.  (New  Bavtn  R,  R.  Co.  y.  Schuy- 
ler, 28  How.  187.) 

§  219,  p.  399  e,  Injonction  dissolved  because  order  not  served  on  defendant 
personaUy.    {Jokfuon  y.  Caaey,  28  How.  492.) 

Injmiction  to  restrain  a  municipal  corporation.  {Pvllman  y.  Mayor  of  N,  Y., 
2  Abb.  N.  S.  29.) 

§  219,  p.  399  g.    Order  must  be  obeyed.    (McCardely.  Peek,  28  How.  120.) 

§219,  p.  401/.  Trade  marks.  (MeCardel  y.  Peck,  28  How.  120;  Bininger 
▼.  WaUlet,  28  How.  206;  QiUottY,  Esterbrook,  47  Barb.  466;  Matsellw.  Flana- 
gan, 2  Abb.  N.  S.  469.) 

§  219,  p.  403  h.  Nuisance.  (MeKeon  y.  Lee,  28  How.  238 ;  Milhmt  Y.  Sharp, 
27  N.  Y.  612.) 

§  219,  p.  403.  To  restrain  sale  by  sheriff  on  execution  against  partnership 
assets.    (Turner  y.  Smith,  1  Abb.  N.  S.  804.) 

§  219,  p.  404  d.  Nesele  v.  Reese,  19  Abb.  240;  29  How.  882;  Hammer  v. 
Bamee,  26  How.  174. 

§  219,  p.  404  «.  MtU,  Ben,  JAfe  Ins,  Co.  y.  Bd  of  Superffiaors,  8  Bosw.  688 ; 
Magee  y.  (Suler,  48  Barb.  289. 

g  219.  p.  406  e.  Sixth  Ave.  R.  R,  y.  Kerr,  28  How.  882 ;  Taylor  y.  Brook- 
man,  1  Abb.  N.  S.  169. 

§  219,  p.  406  g.  OrijfUh  Y.  Brown,  28  How.  4 ;  Roberte  y.  Matihewe,  18  Abb. 
199;  Bean  Y.  PettengUl,  2  Abb.  N.  S.  68. 

§  220,  p.  406  a.  A  complaint  verified  in  the  ordinary  form,  containing  state- 
ments upon  information  and  belief,  is  alone  not  sufficient  to  sustain  an  injunction. 
(Seeker  v.  The  Mayor,  ite.,  of  If.  T,,  18  Abb.  869;  28  How.  211.) 

§  222,  p.  407  d,  Xninnction  order  vacated  on  the  ground,  among  others,  that 
the  undertaking  had  not  oeen  filed.    (Johneon  v.  Casey,  28  How.  492.) 

§  222,  p.  408  g.  A  referee's  report  assessing  damages  to  be  ascertained  by 
future  proceedings  in  another  cause  is  premature,  and  the  confirmation  of  such  a 
report  should  be  deferred.  (Taaeks  v.  Schmidt,  18  Abb.  808.)  On  the  termination 
of  such  future  proceedings/ the  report  may  be  confirmed  and  can  be  reviewed  on^y 
by  appeal    (A) 

In  computing  damages,  the  fees  of  cotmsel  should  not  be  included,  but  the 
costs  of  the  suit  as  adjusted  may  ba  (Taaeks  v.  Schmidt,  18  Abb.  808.)  In  that 
case  the  costs  of  two  actions  were  allowed.    See  the  report^  and  see  80  N.  Y.  166. 

J  226,  p.  410  a.    A  supreme  court  jnd^  or  a  county  judge  may  vacate  or 
fv  ex  parte  an  injunction  order  made  by  himself,  but  it  is  a  power  which 
should  be  exercised  with  caution.    (Peck  v.  Yorks,  41  Barb.  647.) 

§  226,  p.  411.  Where  a  temporary  injunction  has  been  granted  on  notice  be- 
fore answer,  it  does  not  preclude  a  motion  to  vacate  after  the  answer  is  put  in. 
(Hasard  v.  Hudsum  River  Bridge  Co.,  27  How.  296.) 

8  226,  p.  413.  On  a  motion  to  continue  an  injunction,  where  defendant  has 
read  affidavits  in  opposition,  plaintiff  may  be  permitted  to  introduce  affidavits 
additional  to  those  on  which  the  injunction  issued ;  and  where  this  permission  is 
granted  as  a  matter  of  right,  it  may  be  reviewed  on  appeal  at  general  term. 
(Cl^ld»  v.  Fox,  18  Abb.  112.) 
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§  227,  p.  414  a.  By  the  iflBning  of  an  attaduoeni  the  {kUintiff  obtains  sach 
a  lien  upon  the  property  attached  aa  entitles  him  to  the  int^ention  of  equity  to 
set  aside  any  fraudulent  obstadea  to  the  enforeement  of  his  lien.  {Oreenleaf  v. 
Mum/ord,  19  Abb.  469 ;  80  How.  30 ;  Sail  t.  Stryker,  27  N.  Y.  596;  Retu^  v. 
Stryier,  28  N.  Y.  46;  26  How.  140;  81  N.  Y.  140;  ffk  of  Mut.  Bedemp.r. 
SturffU,  9  Boew.  601 ;  Kelly  y.  Lane,  42  Barb.  694 ;  Jf^tt  y.  MoU,  34  N.  Y.  258 ; 
Clapp  V.  Moil,  ib,)  The  deciuons  to  the  contrary  are  overruled ;  but  an  attach- 
ing creditor  cannot  move  to  set  aside  a  prior  attadmient  aeainst  the  same  defend- 
ant   (Keichum  v.  Ketchm,  1  Abb.  N.  S.  157 ;  Jaham  v.  Ketekum,  46  Barb.  43.) 

§  227,  p.  415  <L  In  case  of  a  non-resident,  unUl  a  summons  is  served,  bo  as 
to  give  the  court  jurisdiction  of  the  person  of  the  defendant,  no  attachment  ag^nst 
his  person  can  issue.  (Kerr  v.  Mount,  28  N.  Y.  659.)  An  attachment  can  issue 
against  a  non-rendent  of  the  State  only  when  an  actum  for  the  recovery  of  money 
is  depending.  (Id.)  An  attachment  cannot  issue  in  an  action  of  treapaas  for 
takhig  personal  property.  (Shaker  v.  Ma»on,  18  Abb.  455, 286 ;  29  How.  56 ;  43 
Barb.  501 ;  SadaUevenB  v.  Amu,  82  How.  280.)  Nor  in  an  action  between  part- 
ners for  a  dissolution  of  the  partnership,  an  accounting  and  payment  of  an  alleged 
balance.    (Ketehum  v.  Ketekum,  1  Abb.  N.  3.  157.) 

§  229,  p.  417  d.  Where  a  debtor  threatens,  "  if  he  is  sued,  to  torn  over  all 
his  property,  and  that  the  creditor  will  not  get  a  cent,"  his  property  may  be  at- 
tached.   (Idvermore  v.  Bhodee,  27  How.  506.) 

The  mere  circumstance  that  a  merchant  makes  a  disposition  of  his  property 
when  he  becomes  insolvent  and  is  pressed  by  creditors,  not  oondiimve  proof  of 
fraud.    (LoeeMgh  v.  Bridge,  42  Barb.  171.) 

§  229,  p.  418  e.  A  defendant  may  move  to  set  aside  an  attachment  withoot 
putting  in  a  general  appearance  in  the  action.  (Manice  v.  ChnUd,  1  Abb.  N.  S. 
255.)  A  suMequent  attaching  creditor  cannot  move  to  set  aside  prior  attach 
ment.    (Kttehwn  v.  Ketehwn,  1  Abb.  N.  S.  157.) 

g  231,  p.  420  b.  Although  an  attachment  must  be  signed  by  the  judge 
panting  it,  it  is  not  essential  that  the  copv  served  should  have  a  copy  of  the 
judge's  signature  subscribed  to  It  (QreaJeaf  y.  Mvemford,  19  Abb.  469;  80 
How.  80.) 

g  232,  p.  420  c.  To  render  a  seizure  of  property  under  process  effectual,  it 
must  be  accompanied  by  possession.  The  sheriff  must  not  only  seize  but  take  the 
attached  property  into  his  custody.  In  case  of  neglect  of  duty  in  this  respect, 
the  sheriff  is  personally  responsible.  (8miik  v.  Ort^,  48  Barb.  187.)  A  levy  on 
bills  of  lading  is  not  a  levy  on  the  goods.  (Taaeki  v.  Schmdt,  18  Abb.  808.)  And 
as  to  levy  on  goods  on  board  a  vessel  where  the  nwster  makes  himself  receiptor. 
(Id.)  A  sheriff  cannot  execute  an  attachment  out  of  his  own  county.  (Be  TVicn, 
19  Abb.  50.)  After  a  levy,  and  after  judgment  and  execution  and  levy  on  the  exe- 
cution, when  the  property  is  taken  out  of  the  possession  of  the  sheriff,  he  may, 
on  being  indemnined  by  the  plaintiff,  return  the  execution  nulla  bona,  (Lummis 
V.  Kaeeon,  43  Barb.  378.)  . 

§  232,  p.  422  e.  On  an  attachment  against  one  or  more  members  of  a  firm 
the  sheriff  must  serve  it  upon  the  interest  of  the  defendants  in  the  joint  property 
of  the  firm.  (Id.)  The  amount  of  property  to  be  seized  is  within  the  discretion 
of  the  sheriff,  and  he  is  responsible  to  both  puties  for  its  proper  exercise.  Ndther 
party  can  dictate  the  extent  of  the  levy.  The  plaintiff  may  point  out  the  prop- 
erty and  require  a  levy  on  so  much  as  will  be  sufficients  (fitageraid  v.  Blake,  42 
Barb.  513.)  A  levy  upon  the  interest  of  a  special  partner  in  the  property  of  a 
firm  does  not  deprive  such  partner  of  his  Interest  or  the  right  to  an  account,  or 
prevent  him  from  collecting  any  surplus  remaining  over  and  above  such  daima  as 
the  sheriff  has  upon  it  (Harrie  y,  Murray,  28  N.  Y.  574.}  The  aheriffniay 
seize  prOT>erty  which  a  defendant  has  disposed  of  to  defraud  lus  creditor.  (Bin- 
ehey  v.  J&yker,  81  N.  Y.  140;  26  How.  75.) 
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§  232,  p.  422  g.    A  sheriff  acquires  a  lien  upon  property  levied  on  by  him 
under  attacbment,  which  conBtHutee  a  qualified  or  special  title.     He  is  thereby 
authorized  to  hold  possession  until  the  aemands  for  which  the  attachment  issued 
arejpaid,  or  until  judgment  and  sale  thereunder  of  the  property  seized.    {Bhoades  # 
V.  Wood,  41  Barb.  471.) 

§  232,  p.  423  b.  c.  See  Kdly  ▼.  Laine,  28  How.  128 ;  18  Abb.  229 ;  Rinchey 
T.  Stryker,  28  N.  Y.  45;  ZawrefM  v.  B'k  of  JRepublic,  31  How.  602. 

§  233,  p.  423  d.    See  Jte  Felton,  19  Abb.  60. 

§  236,  p.  424  e.  The  notice  may  describe  the  property  in  general  terms. 
{OreenUttf  v.  Mum/ord,  19  Abb.  469;  80  flow.  80.)  But  see  Harman  v.  Jtemten, 
2  Abb.  rf  8.  272. 

§  236,  p.  426.  A  bailee  of  goods  harinf  a  lien  thereon  for  an  amount  ex- 
ceeding their  value,  who  certifies  that  he  liouls  no  g^oods  of  the  defendant,  does 
not  thereby  forfeit  his  lien,    {ffk  of  Mui,  Redetnp.  y.  Sturyu,  9  Bosw.  660.) 

§  237,  p.  426  a.  It  seems  that  where  books  are  in  the  custody  of  the  sheriff 
under  attachment,  he  is  not  bound  to  permit  an  examination  of  them.  (McCartan 
T.  Van  Syekel,  10  Bosw.  694.)  Where  a  sheriff  is  iti  receipt  of  rents  from  a  de- 
fendant's real  estate  he  may  be  ordered  to  apply  them  on  encumbrances.  {FUz- 
geraidy,  Blake,  28  How.  109.) 

§  241,  p.  429.  An  order  appointing  an  appraiser  to  ascertain  the  value  of 
property  attached  for  the  purpose  of  an  undertaking  to  procure  a  discharge  of  the 
attachment  is  not  appealable.    (LupUm  v.  Jetoett,  19  Abo.  320.) 

§  243,  p.  430.  A  sheriff  cannot  be  allowed  an  additional  compensation  for 
executing  an  attachment  over  and  above  his  prescribed  fees,  unless  he  is  put  to 
trouble  or  incurs  expense  in  taking  possession  or  in  preserving  the  attached  prop- 
erty. {Calhoun  V.  Lee,  29  How.  1.)  Where  the  sheriff  attached  an  interest  in  a 
mining  company,  and  the  parties  compromised  the  action,  held,  the  sheriff  was 
not  entitled  to  poundage,  because  he  had  not  attached  any  property  he  could  sell 
under  the  attacnment  (Jd,)  In  that  case  the  sheriff  was  allowed,  for  serving 
attachment,  60  cents;  for  copy,  19  cents;  returning,  12^  centsL  As  to  sheriff's 
right  to  poundage  on  a  compromise  or  settlement  prior  to  the  amendment  in  1866, 
see  Mulfer  v.  Sautler,  28  How.  87 ;  18  Abb.  460;  BarUett  v.  Jeewup,  18  Abb.  448 ; 
Jellifighaus  v.  Scheidt,  id.  462. 

§  244,  p.  433.  No  receiver  can  be  appointed  in  proceedinffs  in  the  nature  of 
quo  warranto  to  dissolve  a  corporation.  (Ths  People  v.  Washtngion  lee  Co.,  18 
Abb.  382.) 

§  244,  p.  434  e.  Smith  y.  N,  Y.  Coneol,  Stage  Co.,  28  How.  208. 

§  244,  p.  434  e.  Smith  v.  i^.  F.  Coneoi.  Stage  Co,,  28  How.  377. 

§  244,  p.  436  a.  Cummings  v.  EdgerUm,  9  Bosw.  684. 

§  244,  p.  436/.  Cuntminga  v.  Bdgerton,  9  Bosw.  684. 

§  244,  p.  437 1  JUgn€y  v.  TaUmadge,  19  Abb.  16. 

§  244,  p.  438  a.  Satide  v.  Bifth,  29  How.  806. 

§  244>  P-  440  h.  An  order  revoking  the  appointment  of  a  receiver  and  ap- 
pointing another,  is  not  appealable,  (sineg  v.  If.  T.  Coneoi,  Stage  Co,,  18  Abo. 
436 ;  28  How.  481.) 

§  246,  p.  446  e.  In  an  action  for  infringement  of  a  trade  mark,  the  damases 
on  a  judgfment  for  want  of  an  answer  cannot  be  assessed  by  a  sheriff's  jury,  but 
by  the  court  or  a  refereei    {Ouilhon  v.  Idndo,  9  Bosw.  606.) 


1028  ABDinOKAL  NOTBB. 


§  246,  p.  448  e.    A  default  will  not  be  opened  to  allow  a  defence  of  nsory 
{FaH9k  V.  Carliea,  1  Daly,  274.) 

§  246,  p.  460.  Jiidi^ent  againBt  New  York  City.  Judge  G.  6.  Barnard 
made  the  following  order: 

Ordered,  that  in  all  applications  for  judgments  against  the  Mayor,  Ac,  ci  New 
York,  to  be  made  at  special  term  or  chambers,  for  want  of  an  answer  or  other 
cause,  under  the  statute  of  1865,  the  same  will  not  be  signed  by  the  Judse  unless 
proof  is  fiinushed  of  five  days'  preyious  notice  of  such  application  haying  been 
served  on  the  Comptroller  aud  Mayor,  and  an  affidavit  produced  at  the  tune  to 
the  Court,  made  by  the  pluntiff,  showine  the  fiicts  upon  which  he  reties  for 
recovery,  and  that  the  amount  claimed  by  him  is  actually  due  at  the  time  of  tiie 
application. 

See  Laws  1867,  ch.  686,  §  6,  as  to  judgments  against  Mayor,  Ac,  of  N.  Y. 

§  247,  p.  451  a.  An  answer  held  not  to  be  frivolous.  {Skof  Cooperdomm, 
V.  CorluR,  1  Abb.  N.  8.  412.) 

Where  judgment  has  been  given  on  a  joint  answer  as  frivolous,  aU  the  de- 
fendantamay  unite  in  an  appeal.    (Id.) 

§  247,  p.  463  d:     Gwihcm  v.  Undo,  9  Bosw.  605. 

g  252,  p.  466.  What  is  a  trial  ?  (Plaoe  y.  BuiUrttues  Woolen  Co.,  28  How. 
184.) 

g  253,  p.  466.  Where  the  plaintiff  united  in  one  complaint  a  claim  for 
damages  for  tlie  improper  sale  of  «  pledge,  with  a  clum  to  redeem  said  pledge, 
and  the  facts  disclosed  on  the  trial  did  not  entitle  plaintiff  to  redeem,  the  court 
ordered  the  issue  on  the  claim  for  damages  to  be  tried  by  a  jury.  (  Omei  y.  Horn- 
land,  SO  How.  S60.) 

§  266,  p.  468.  Justices  of  the  Supreme  Court  in  the  Second  District  may 
.appoint  a  stenographer.    {Latn  1866,  p.  928.) 

g  266,  p.  457.  Where,  in  the  first  judicial  district,  a  cause  is  noticed  for 
trial  for  a  particular  term,  it  must  be  put  on  the  calendar  for  that  term,  otherwise 
the  party  cannot  regularly  take  a  default  at  a  subsequent  term  upon  thai  notice. 
( Ouiver  V.  Felt,  80  How.  442.) 

The  provision  that  in  the  first  district  there  need  be  but  <me  notice  of  trial  by 
either  party,  does  not  apply  to  notice  of  argument  at  general  term.  (  WiiM  y. 
Gregory,  19  Abb.  863.) 

§  268,  p.  464  e.  An  inquest  will  not  be  opened  to  allow  a  defence  of  usury. 
(FarisA  y.  CorltM,  1  Daly,  274.)  Nor  after  a  delay  of  two  years.  (HemdrickM  v. 
Carpenter,  1  Abb.  N.  S.  218.) 

§  268,  p.  464  g.  An  order  granting  or  denying  a  motion  to  open  an  inquest 
is  not  appealable  to  the  general  term.    (Variah  y.  Oorlie»,  1  Daly,  274.) 

§  268,  p.  470  /.  As  to  receiving  affidavits  of  jurors,  see  45  Barb.  98,  and  1 
Daly,  615. 

§  258,  p.  471.  Exceptions  on  trial.  (48  Barb.  622;  29  N.  Y.  616 ;  9  Bosw. 
425;  lO'Bosw.  88,  148;  S3  N.  Y.  83.) 

§.261,  p.  473  a.  On  a  verdict  for  plaintiff  the  jury  may  find  the  value  of 
the  property  and  assess  the  damages,  although  the  pUuntiff  has  obtained  a  de- 
livery of  the  property  before  the  trial.  (Traeg  v.  i\r.  Y.  and  Barlem  R,R,9 
Bosw.  896.) 

g  261,  p.  474  b.  Interest  against  a  del  credere  factor  (BlakeUg  v.  Jaeobmm,  9 
Bosw.  1401  on  note  payable  on  demand  {Herriek  y.  Woolverton,  42  Barb.  50),  on 
a  bond  {Aoward  v.  Farley,  19  Abb.  126),  on  daim  for  services  as  an  attorney. 
(Orahamv.  Chrgetal,  1  Abb.  N.  S.  121.) 
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§  262,  p.  476  6,  c,  d.  The  court  may  correct  a  verdict.  ( Wells  v.  Coz,  1  Daly, 
516;  Moss  v.  Priest,  19  Abb.  814.) 

§  266,  p.  478  a.  Does  the  entry  of  judgment  on  the  verdict  form  a  bar  to  a 
motion  at  special  term  for  a  new  trial.    {Tucker  v.  White,  28  How.  78.) 

Where,  after  an  appeal  from  the  judgment,  a  case  is  made  and  the  parties 
appear  to  argue  the  appeal  upon  the  case,  without  objection,  leave  will  be  ^ven, 
to  enter  nunc  pro  tunc  an  order  refusing  a  new  trial.     (Oumey  v.  Sharp,  17  Abb. 
410.) 

On  motion  for  a  new  trial  the  court  at  general  term  may  examine  the  evidence 
at  large,  overrule  the  conclusions  of  fact  at  which  the  jury  arrived,  and  order  a 
new  trial  upon  the  whole  case.  (Macy  v.  Wheeler,  18  Abo.  78.)  But  the  court 
of  appeals  on  appeal  fron^  their  decision  must  affirm  the  order,  unless  the  conclu- 
sions of  &ct  arrived  at  by  the  general  term  are  wholly  unsupported  by  the  evi- 
dence.   (Id.) 

§  266,  p.  479  /.  New  trial  for  verdict  against  evidence.  (Cothran  v.  Collins, 
29  How.  155 ;  Leieut  v.  Blake,  10  Bosw.  198 ;  Fleming  v.  Smith,  44  Barb.  664  ; 
Overing  v.  Russell,  28  How.  161 ;  Sheldon  v.  Stryker,  27  How.  387.) 

§  266,  p.  479  m.  New  trial  for  newly-discovered  evidence.  {Poujell  v. 
Jones,  42  Barb.  24 ;  Sfieldon  v.  Stryker,  ,42  Barb.  284  ;  Parshall  v.  Klinek,  43 
Barb.  203.) 

§  266,  p.  480.  New  trial  refused,  to  allow  a  technical  correction.  {Deven- 
dorf  V.  Wert,  42  Barb.  228),  where  party  is  not  prejudiced.  (  Woodruff  v.  Mc- 
Chrath,  32  N.  Y.  256.) 

§  266,  p.  480  u.  Appeal  from  order  denying  a  new  trial,  on  judge's  minutes, 
maybe  taken  before  or  after  judgment  entered  (LaneY.  ^ai%,  45  Barb.  119; 
1  Abb.  N.  S.  407,  contra  see  Magnus  v.  Trisehet,  2  Abb.  N.  S.  176);  where  there 
is  an  appeal  from  an  order  denying  a  new  trial  and  an  appeal  from  the  judgment, 
both  appeals  should  be  argued  together.     (Lane  v.  Bailey,  supra,) 

§  266,  p.  481  g.  A  verdict  subject  to  the  opinion  of  the  court  is  proper 
only  when  the  facts  are  undisputed.  (Purchase  v.  JiT.'  Y.  Exchange  Rk,  10  Bosw. 
664.) 

Exceptions  to  be  heard  at  general  term  in  first  instance.  See  TMke  v.  Artisam^ 
B^k,  17  Abb.  232 ;  Ely  v.  McKnight,  30  How.  97. 

§  267,  p.  484  c.  The  judgment  entered  upon  the  decision  must  not  contain 
any  provisions  not  embraced  in  the  decision.  The  conclusions  of  law  found  by 
the  court  must  contain  all  that  goes  into  the  judgment.  If  anything  is  Inserted 
in  the  judgment  which  is  not  in  the  decision,  the  judgment  is  not  merely  irregular, 
but  erroneous,  and  may  be  reversed  on  appeal.  (Loeschigk  v.  Addison,  19  Abb. 
169.) 

§  267,  p.  486.  Where  the  case  contains  no  statement  of  the  facts  found  on 
the  trial,  but  only  a  statement  of  facts  signed  by  the  presiding  justice  at  general 
term,  the  appeal  to  the  court  of  appeals  will  be  dismissed.  (Essex  Co.  B^k  v. 
Jtusadl,  29  N.  Y.  673.) 

An  appeal  alone  does  not  bring  up  the  question  whether  all  the  material  facts 
necessary  to  sustain  the  legal  conclusion  are  contained  in  the  finding  of  the  judge. 
If  the  plaintiff  desires  a  finding  of  controverted  facta  stated  in  the  decision  of  the 
judge,  he  should  apply  to  the  court  to  have  the  facts  found  in  respect  to  those 
questions  stated  in  the  decision.  He  may  apply  to  have  the  findings  inserted  and 
stated  as  the  findings  of  fact,  if  there  be  no  statement  of  the  facts  found,  or  that 
the  facts  which  are  found  shall  be  stated  in  the  decision.  He  cannot  lie  by  and 
avail  himself  on  appeal  to  the  Court  of  Appeals  of  the  mere  omission  to  make  a 
statement  of  all  the  facts  which  he  may  regard  as  necessary.  The  presumption 
is  that  the  judge  foand  all  the  facts  necessary  to  sustain  the  conclusion.  (Smith 
V.  Coe,  29  N.  Y.  666 ;  Ashley  v.  Marshall,  29  N.  Y.  494.) 
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Section  267 — Continued. 

A  refusal  of  the  court  to  pafls  upon  a  qneation  of  (act  not  presented  by  the 
pleadings  is  not  the  subject  of  an  exception  reviewable  on  an  appeal  from  the 
judgment,  if  the  court  is  not  requested  to  pass  upon  it  before  the  trial  has  been 
concluded  and  the  decision  filed.  The  omission  of  the  court  to  epenaSj  ia  its 
statement  of  facts  found  a  decision  of  every  material  Question  of  fiict  will  not 
justify  a  reversal  of  the  judgment  where  the  case  on  the  appeal  HbUs  to  show 
afiirmatively  any  erroneous  decision  of  a  matter  of  fact  or  law.  Every  intend- 
ment will  be  in  favor  of  the  accuracy  of  the  decision  upon  questions  of  diet,  idiea 
there  is  nothing  in  the  case  opposea  to  the  justice  of  such  intendment.  {Merosf 
V.  Kerr,  8  Bosw.  194.) 

In  a  judgment  it  is  sufficient  to  refer  to  the  decision  without  reciting  its  par- 
ticulars, and  recitals  of  particulars  in  which  the  judgment  is  erroneous  may  be 
struck  out  on  appeal  from  the  judgment  where  the  error  may  be  cared  by 
reducing  the  amount  of  the  recovery.  (Bunten  v.  Orient,  MvL  Jne,  Go.,  8  Bosw. 
448.) 

g  268,  p.  487  6.  There  cannot  be  a  review  unless  upon  exceptions  {Emm  t. 
Eigenhrodt,  32  N.  T.  444  ;  Weed  v.  New  York  and  Hartem  B.  JL,  29  N.  T.  616) 
and  a  statement  of  facte.  {Bridger  v.  Weeke,  30  N.  T.  328;  Lelandy,  Camtron, 
31  N.  Y.  116;  Doty  v.  Carolue,  81  N.  Y.  547;  Sesex  ffk  v.  RueM,  29  N.  Y. 
673.) 

J  273,  p.  492.  A  claim  against  a  decedent's  estate  for  a  conversion  of  per- 
property  by  the  decedent  is  referable  under  the  statute.  (Brockeit  v.  B%t»h, 
18  Abb.  337.) 

A  reference  cannot  be  ordered  oompulsorily,  unless  the  examination  of  long 
account  is  involved.  (Dickiineon  v.  Mitchell,  19  Abb.  286.)  Five  items  do  not 
coDstitttte  a  long  account  (Id,)  An  action  for  breach  of  a  covenant  to  keep 
premises  in  repair  is  referable  if  the  examination  of  a  long  account  is  involve<L 
(HaUh  V.  Wolfe,  80  How.  66 ;  1  Abb.  N.  S.  77.) 

Where  the  pleadings  verified  show  that  the  examination  of  a  long  account  is 
involved  in  the  case,  a  reference  will  be  ordered/without  any  affidavit  that  a  long 
account  is  involved.    {Holmee  v.  Bennett,  28  How.  289.) 

There  cannot  be  a  compulsory  reference  of  an  action  on  a  claim  for  damage  by 
rioters.  {Rou  v.  Mavor  of  N,  Y.,  82  How.  164;  2  Abb.  N.  S.  266;  and  see 
Goodyear  v.  Brooke,  id,  296 ;  Buehnell  v.  Eaetman,  id.  411.) 

§  273,  p.  493  /.  The  Statute  of  1862  authorizing  references  of  disputed 
claim  by  receivers  of  insurance  companies  is  constitutional  (27  N.  Y.  147) ;  it  i^ 
plies  not  only  to  actions  pending  when  the  law  took  effect,  but  to  actions  com- 
menced Bubsequentiy.  {Sands  v.  Harvey,  19  Abb.  248 ;  contra,  Sande  v.  Birek,  19 
Abb.  266.) 

§  273,  p.  494  d  An  order  for  a  reference  must  be  made  by  the  court;  an 
order  by  a  judge  is  not  sufficient.    {Seudder  v.  Snow,  29  How.  96.) 

§  273,  p.  496  b.  An  order  of  reference  on  the  ground  that  a  long  account  la 
involved  is  not  appealable.  {Hatch  v.  Wolfe,  30  How.  66 ;  1  Abb.  N.  S.  77 ;  see, 
however,  Dickinson  y,  Mitchell,  19  Abb.  286.)  An  order  granting  a  reference  in 
a  claim  by  a  receiver  of  an  insolvent  insurance  company  is  not  appealable.  {Sande 
V.  Harvey,  19  Abb.  248.) 

§  273,  p.  498  i.  A  referee  may  permit  an  allegation  that  an  assignment  was 
in  writing  and  for  a  certain  sum,  to  be  amended  to  allege  that  the  assignment  was 
by  parol  and  as  security  for  an  uncertain  sum.  {Hoyt  v.  Hoyt,  8  Bosw.  611.) 
whether  he  may  permit  an  amendment  by  adding  a  new  cause  of  action  or  de- 
fence. (See  Secor  v.  Law,  9  Bosw.  165;  Woodruff^  v.  Dickie,  31  How.  164 ;  Dun- 
nigan  v.  Cmmmey,  44  Barb.  628. ) 

§  273,  p.  499  d  Where  a  referee*6  report  omits  to  state  any  finding  of  fiicts, 
the  report  and  the  judgment  entered  thereon  are  irregular.  (  Wright  v.  Sandert , 
28  How.  894 ;  Tilman  v.  Keane,  1  Abb.  N.  S.  28.) 
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§  273,  p.  499  h.    See  Coope  v.  BotoU$t  42  Barb.  88 

§  273|  p.  fiOO  a.  The  law  proriding  that  referees  shonld  make  a  report 
within  sixty  days  or  forfeit  their  fees  does  not  apply  to  references  pending  when 
ihatjaw  took  effect.    {Trigi  y.  Cahenas,  18  Abb.  148.) 

Where  a  report  is  made  more  tlian  sixty  days  after  the  action  is  submitted 
and  no  extension  of  time  has  been  had  the  report  is  inyalid.  (Nilea  r.  Maynard, 
28  How.  890.)    See  Thieaselin  v.  Bosaett,  8  Abb.  N.  S.  54. 

§  273,  p.  601  a.  A  referee  is  not  entitled  to  process  for  contempt  against  a 
reeeiTer  who  reftnes  to  pay  his  fees.    {Perkifu  ▼.  Taylor,  19  Abb.  147.) 

When  parties  agree  oraUy  that  a  referee  may  charge  over  $8  a  day,  they  can- 
not afterward  object  to  his  charge  in  excess  of  $8.  (Thurman  y.  Fitle,  80  How. 
897.) 

§  273,  p.  602  d.  Where  the  referee  settles  the  form  of  the  Judgment  and 
directs  the  entry,  and  it  is  entered  without  the  direction  of  a  jnoee,  this  is  an 
irregularity  to  be  remedied  by  motion,  and  not  by  appeal  from  the  judgment. 
(Ooope  y.  BawUs,  18  Abb.  442.) 

§  274,  p.  607  a.  The  proyision  allowing  a  recoyery  against  one  of  several 
joint  debtors  does  not  apply  to  actions  pending  when  the  code  took  effect.  (Fielden 
y.  ZcJuTU,  9  Bosw.  486.) 

In  actions  commenced  since  the  code  took  effect,  the  plaintiff  may  recover 
against  one  or  some  of  the  defendants.  {Mcintosh  v.  Ensign,  28  N.  T.  169;  see 
JNUu  y.  BaiUnhall,  27  How.  881 ;  18  Abb.  161 ;  and  Soger  y.  NiehdU,  1  Daly,  1.) 

§  274,  p.  611  e.  Where  the  defendant  stays  the  plaintiff's  proceedings  until 
the  costs  of  a  former  suit  are  paid,  he  cannot,  pending  such  stay,  move  to  dismiss 
for  want  of  prosecution.  iUnger  y.  Forty-9eewkd  Sireei  B,  R.  Co,,  80  How.  443.) 
The  fact  that  a  defendant  has  had  the  cause  reserved  generally  does  not  make  it 
hie  duty  to  keep  it  upon  the  calendar,  and  if  the  plaintiff  suffers  the  case  to  go  off 
the  calendar,  the  derondant  may  move  to  dismiss  for  want  of  prosecution.  {Ccr- 
heU  y.  Clafiin,  17  Abb.  418.)  Where  a  defendant  places  a  cause  on  the  calendar, 
and,  when  it  is  reached,  neglects  to  move  to  dismiss  the  complaint,  he  thereby 
wuves  his  right  to  move  at  a  Special  Term  to  dismiss  the  complaint  for  neglect 
to  prosecute.    (MUUr  y.  Ring,  18  Abb.  244.) 

§^276,  p.  613.  Where  the  complaint  alleges  a  partnership  and  asks  for  an 
accounting,  If  the  plaintiff  fails  to  establish  the  partnership,  he  cannot  have  an 
accounting.  (Salter  v.  Ham,  81  N.  Y.  821 ;  but  ste  Emery  v.  Pierce,  20  N.  Y.  62.) 
In  an  action  for  relief  from  a  usurious  contract,  the  complaint  is  not  to  be  dis- 
missed at  the  trial  because  it  does  not  contidn  an  offer  to  pay  what  is  equitably 
due,  but  the  plaintiff  may  have  judgment  conditioned  on  his  pa5ring  what  is  equi- 
tably due.  (Beeeker  y.  Acherman,  1  Abb.  N.  S.  141 ;  and  ^e^  Beach  y.  Cooke,  28 
N.  1 .  608.)  If  a  complaint  contains  allegations  which,  under  any  reasonable  view 
of  them,  constitute  a  cause  of  action,  although  informal,  it  should  not  be  dismissed. 
(SimmonB  y.  Sldridge,  29  How.  809.) 

Law  and  equity  being  now  administered  'by  the  same  tribunal,  a  complaint 
should  not  be  mamissed  which  ahows  the  plaintiff  entitied  to  either  kind  of  relief. 
(Woaiherby  y.  Wo9d,  29  How.  404;  see  Beaehr.  Cooke,  28  N.  Y.  608.)  But  eemble 
where  the  action  is  to  obtain  legal  relief  only,  the  recovery  of  money,  and  the 
plaintiff  on  the  trial  fails  to  establish  a  right  to  recover  on  legal  grounds,  he  can- 
not have  equitable  relief.  {Tmole  v.  Jones,  19  Abb.  449;  1  Bob.  87.)  Under  a 
complaint  framed  to  set  aside  an  assignment  on  the  ground  of  fraud,  the  plaintiff 
failing  to  obtain  that  relief  cannot  have  a  judgment  settling  the  construction  of 
the  instrument    (Bbiop  y.  Neidig,  17  Abb.  382.) 

Where  a  complaint  was  inartmciaUy  framed,  but  contained  a  prayer  for  gen- 
eral relief,  and  the  facts  showed  it  was  a  case  for  an  accounting,  an  account- 
ing was  adjudged  upon  the  prayer  for  general  relief.  ( Wood  v.  Brown,  84 
N.  Y.  887.) 
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§  277,  p.  514.  In  an  action  to  reooTer  poesession  of  personal  property,  or 
the  yalne  thereof  Ac,  and  for  damages,  plaintiff  may  recover  damages  firom  the 
depreciation  of  the  eoods  during  the  detention,  although  the  complunt  contaiBfl 
no  allegation  of  special  damage.    ( Tcung  v.  Willeif  8  Bobw.  486.) 

In  such  an  action,  the  jury,  on  findine  for  the  plaintiff,  should  assess  the  ^alne 
of  the  property  as  well  as  the  damages  (OaOaraH  y.  Orter,  27  N.  Y.  326),  although 
the  plaintiff  has  obtained  a  deliyery  of  the  property  pending  the  action.  (Tracy  t. 
N.  Y,  and  Harlem  R,  JL,  9  Bosw.  396.) 

§  278,  p.  516  a.  In  an  action  on  an  official  bond,  the  judgment  should  not  he 
for  the  penalty,  but  only  for  the  amount  of  damages  and  costs.  ((/ Conner  y.  Suk, 
9  Bosw.  318;  Howard  y.  Farley,  18  Abb.  260.) 

§  278,  p.  516  6.  A  judgment  in  an  action  by  an  executor  as  such,  dismissing 
the  complaint  with  costs,  without  any  direction  that  the  plaintiff  should  pay  the 
costs  personally,  can  be  collected  only  of  the  assets  in  plaintiff's  hands  as  execu- 
tor. {Dodge  y.  Crandall,  30  N.  Y.  294,  and  see  Hk  of  CooperUown  y.  Corlia,  1 
Abb.  N.  8.  412.) 

g  281,  p.  617  /.  The  original  summons  not  a  necessary  part  of  the  judgment 
roll  (Hoffnung  y.  Orove,  18  Abb.  14.)  Where  there  haye  been  two  trius  the 
judgment  record  upon  the  second  trial  should  not  embrace  the  case  made  upon  the 
first  trial.    (  Wilcox  v.  HawUy,  81  N.  Y.  648.) 

§  282,  p.  619  o.  As  to  lien  of  judgment  agidnst  lands  contracted  to  be  sold. 
(Smiih  y.  Gage,  41  Barb.  60.) 

Where  the  lien  of  a  judgment  is  suspended  by  an  order  vacating  the  judgment 
if  such  order  is  reversed,  the  lien  of  the  judgment  revives,  as  though  it  had  never 
been  suspended.    (King  v.  Harris,  84  N.  T.  330.) 

§  282,  p.  619  g.  The  court  may  direct  an  entry  on  the  docket  "  secured  on 
appeal"  on  such  terms  as  it  may  deem  fit   (Bergen  v.  Stewart,  28  How.  6.) 

§  282,  p.  520.  The  courts  will  enforce  agreements  to  stay  entry  of  judgment 
(Jay  v.  DeGroot,  28  How.  107.) 

§  283,  p.  621.  The  remedy  by  execution  for  enforcing  a  judgment  reoovered 
in  the  Supreme  Court,  upon  an  appeal  from  a  Justice's  Court,  is  the  same  as  on  a 
judgment  in  an  action  in  the  Supreme  Court     (Keder  v.  Clark,  18  Abb.  156.) 

§  283,  p.  522  a.  The  law  of  1866,  ch.  646,  s.  1,  restraining  an  execution  oa 
jnd^ents  against  the  city  of  New  York  until  moneys  necessary  for  the  payment 
of  such  judgment  have  been  raised  by  taxation,  does  not  apply  to  judgments  on 
contracts  made  before  the  act  took  effect  (Hadfieldy.  Mayor,  dbc,  of  N.  K,  2 
Abb.  N.  S.  96.) 

§  283,  p.  622  6.  A  surrogate  has  the  same  power  to  direct  an  execution  on  a 
judgment  recovered  against  an  administrator  for  liabilities  incurred  by  him  in  the 
adimnistration  of  the  estate,  as  he  has  to  order  such  process  to  issue  on  a  judg- 
ment for  a  debt  owing  by  the  deceased,  and  it  is  his  duty  so  to  order,  on  the 
request  of  the  creditor.  (Re  Thompwn*s  EttaU,  41  Barb.  237.)  An  order  by  a 
surrogate,  granting  leave  to  issue  execution  against  an  executor,  cannot  be  re- 
view^ on  appeal  unless  the  appellant  gives  security  for  the  payment  of  the  foil 
amount  directed  to  be  levied  and  with  interest  and  the  costs  of  appeal.  (Miiekeii  v. 
Mount,  19  Abb.  1 ;  rev*g  5.  C,  17  Abb.  265.)  But  it  seems  sucb  an  order  cannot 
be  reviewed  in  respect  to  the  sufficiency  of  the  assets.  (Jd)  See  St.  John  v. 
Voorhiet,  19  Abb.  58. 

§  283,  p.  523  a,  h.  On  the  death  of  the  plaintiff,  after  final  judgment  in  his 
favor,  his  personal  representatives  may  bring  an  action  on  the  ju<4[ment  to  obtain 
the  same  relief  as  was  formerly  obtained  by  scire  faciae.  (Ireland  v.  lAthfiM,  8 
Bosw.  634.)  An  action  does  not  lie  in  the  Supreme  Court  to  obtain  leave  to  issue 
execution  on  a  judgment  of  a  County  Court.    (Nilet  v.  Perry,  29  How.  192.) 
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§  283|  p.  623  e.  Execution  after  discharge  under  insolvent  debtors'  act. 
{lOtworth  ▼.  Caldwell,  18  Abb.  20.) 

g  288,  p.  628.  When  ezecntion  may  issue  against  the  person.  {Niver  y. 
JVIwr,  19  Abb.  14 ;  29  How.  6;  The  People  v.  Carpenter,  46  Barb.  619.)  On  judg- 
ment for  female  servants'  wages  not  exceeding  $15  (Laws  1867,  ch.  516.)  A  de- 
fendant who  recovera  a  judgment  for  costs,  in  an  action  to  recover  tike  possession 
of  specific  personal  property,  in  which  no  order  for  his  arrest  has  been  made,  can- 
not iBBQe  execution  against  the  person  of  the  plaintiff  upon  such  judgment  \Pur- 
ehtae  v.  JSellowt,  19  Abb.  306.)  A  defendant  may  be  arrested  on  a  judgment 
agaanat  him  in  an  action  for  damans  for  negligently  injuring  property  in  his, 
defendant's,  possession.  {Keeler  v.  Clark,  18  Abb.  164.)  The  release  of  a  defend- 
ant from  arrest  by  consent  of  plaintiff's  attorney,  does  not,  per  se,  operate  as  a 
discharge  of  the  order  of  arrest  And  on  a  judgment  against  him  in  the  action 
tiie  defendant  may  be  arrested  on  final  process.  {Meech  v.  Loomitt,  28  How.  209.) 
It  seems  that  if  the  order  of  arrest  is  vacated,  the  defendant  cannot  be  arrested 
on  final  process.  {Id.)  Execution  against  the  person  of  a  defendant  may  issue  in 
every  case  where  he  has  been  arrested  in  the  action  and  the  order  has  not  been 
vacated  {Smith  v.  Knavp,  SO  N.  T.  681);  but  where  the  order  of  arrest  was  ob- 
tained on  one  only  of  several  causes  of  action,  and  judgment  was  not  recovered 
on  that  cause  of  action,  but  on  a  cause  of  action  for  which  the  defendant  was  not 
liable  to  arrest,  if  he  be  taken  on  an  execution  against  his  person,  he  may  move 
to  be  discharged,  and  if  he  does  not,  his  imprisonment  is  regular  as  between  the 
plaintiff  and  tiie  sheriff.  {Id) 

§  288,  p.  629  a,  A  married  woman  plaintiff  who  has  a  judgment  against  her 
for  coats  is  not  subject  to  an  execution  against  her  person  for  such  costs.  {Hovey 
V.  Siearr,  42  Barb.  436.) 

P  288,  p.  641  0.  A  delay  of  more  than  three  months  in  issuing  an  execution 
agaanat  the  person,  when  the  defendant  at  the  time  of  rendering  the  judgment  is 
in  enatody  m  the  cause,  entities  him  to  a  supersedeas.  {Smith  v.  Knapp,  30  N.  Y. 
681 ;  see  ffaviland  v.  Kane,  I  Abb.  N.  9.  409.) 

§  288,  p.  631  d  Action  lor  escape.  See  Smith  v.  Knapp,  30  N.  Y.  681 ;  Car- 
petUer  v.  WilleU,  81  N.  Y.  90;  Meteal/y.  Stryker,  81  N.  Y.  255 ;  French  v.  WilleU, 
10  Bosw.  666. 

§  289,  p.  631  /.  A  surrogate  may,  in  his  discretion,  order  an  execution  to 
iaane,  and  no  appeal  lies  from  his  decision.    (Mount  v.  Mitchell,  31  N.  Y.  356.) 

§  291,  p.  636  h.  Suit  on  official  bond  of  sheriff.  Chamberlain's  Case,  18  Abb. 
108 ;  42  Barb.  281 ;  28  How.  1. 

§  291,  p.  636  e.  Goods  are  bound  from  the  time  of  the  delivery  of  the  execu- 
tion to  the  sheriff  to  be  executed ;  and  the  lien  of  the  execution  attaches  to  all 
goods  acquired  by  the  execution  debtor  within  the  jurisdiction  during  the  life  of 
^e  execution.    (Roth  v.  Wells,  29  N.  Y.  472,  affirming  S.  C.  41  Barb.  194.) 

g  291,  p.  636/.  The  interest  of  a  special  partner  is  not  the  subject  of  levy 
and  sale  upon  execution.    {Harris  v.  Murray,  28  N.  Y.  574.) 

8  291,  p.  637  /.  The  party  in  whose  favor  process  issues  may  give  such 
dir^ctionB  to  the  sheriff  as  will  not  only  excuse  him  from  his  general  duty,  but 
bind  him  to  the  performance  of  what  is  required  of  him.  {Root  v.  Wagner,  30 
N.  T.  9.) 

f291,  p.  638  c.    Levy,  how  made,  on  personal  property.   {Roth  v.  Wells,  29 
.  472;  Bondy,  WUleU,  29  How.  47;  31  N.  Y.  102.) 

S  291,  p.  647  h.  The  statute  mode  of  redemption  must  be  strictlv  followed. 
{Oil^riit  V.  Comfort,  34  N.  Y.  235.)  See,  as  to  deeds  on  sale  of  real  estate  on 
ezecntion.  Laws  1867,  ch.  116. 
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§  291,  p.  648  5.  The  Exemption  Law  of  1842,  tm  imenided  by  Laws  1866, 
p.  1686,  exempts  household  fiiniitare,  workiiu:  too^  and  team,  prafeaaiDnal  instni- 
ments,  furniture,  and  librifry  owned  by  any  EooBeholder,  or  one  hayinff  a  funily 
for  which  he  proyides,  not  exceeding  the  yalue  of  $250 ;  and,  in  adution,  the 
necessary  food  for  said  team  for  not  exceeding  ninety  days,  and  a  sewing  machine ; 
but  the  exemption  is  not  to  extend  to  an  execution  on  a  demand  for  purchase- 
money  of  exempt  property.  No  exemption  under  execution  for  judgment  m  fiemak 
serrants*  wages,  when  the  amount  excldsiye  of  costs  is  leas  than  $16.  (LawB 
1867,  ch.  616.) 

§  29L  p.  650  c.  A  team  may  be  composed  of  one  or  more  animals,  and  what- 
eyer  numoer  may  compose  it,  if  within  the  limit  as  to  yalue  fixed  by  statute,  it 
will  be  exempt.     (  WUcoz  y.  ffatoiey,  81  K.  T.  648.) 

§  291,  p.  663  d.  Setting  off  judgments.  (PignoUt  y.  Ottr,  19  Abb.  264; 
Maekey  y.  MacJcey,  43  Barb.  68.) 

§  292,  p.  667  6.  A  county  judge  has  jurisdiction  of  supplementary  proceed- 
ings.   (The  People  y.  Mead,  29  How.  360.) 

If  the  affidayit  shows  that  the  execution  was  issued  to  the  sheriff  of  a  county 
in  which  the  defendant  then  resided  and  had  a  place  of  business,  it  need  not  state 
where  the  debtor  resides  or  has  a  place  of  business  at  the  time  of  applying  for 
the  order.    (Jetup  y.  Jofus,  82  How.  191.) 

§  292,  p.  661  6.  A  notice  to  a  judgment  debtor  to  i^pear  before  a  referee 
which  omits  to  state  the  place  at  which  he  is  to  attend,  is  fatally  deisctiye.  (Kdtjf 
y.  Terhy,  81  How.  96.) 

§  292,  p.  661  /.  An  order  regular  on  its  &oe  must  be  obeyed,  and  objectioos 
to  such  an  order  must  be  taken  on  motion  to  set  aside  the  order;  they  cannoi  be 
urged  on  a  motion  to  commit  for  disobeying  the  order.  {HtUon  y.  Prntttrmn,  16 
Abb.  246.) 

Ji  292,  p.  662  h.  The  issuing  and  senring  an  order  for  examination  in  a  pro- 
ing  supplementary  to  the  execution  creates  no  lien  as  against  other  creditors 
who  in  the  meantime  discoyer  property  subject  to  execution  and  leyy  upon  the 
same.    (Seeker  y.  Ihrrance,  81  N.  Y.  631.) 

J  294,  p.  667  b.  The  affidayit  to  procure  the  examination  of  a  third  person 
not  state  that  the  property  of  a  judgment  debtor  in  his  bands  exceeds  tea 
dollars;  the  limitation  often  dollars  applies  only  where  the  affidayit  atatea  tlMt 
such  person  is  indebted  to  the  judgment  debtor.  {Brett  y.  Brornne,  1  Abb.  K.  S. 
166.) 

§  297,  p.  669  e.  An  order  for  payment  of  money  in  the  hand  of  a  third  per- 
son does  not  affect  the  right  of  an  assignee  in  good  udth,  not  a  party  to  the  sup- 
plementary proceeding.    (Boy  y.  Baucua,  48  iSirb.  310.) 

§  297,  p.  670/.  Future  earnings  cannot  be  reached.  (  Wbodnum  y.  O^od- 
enowfh,  18  Abb.  266.) 

Property  in  the  hands  of  a  third  party  can  be  summarily  reached  only  by 
proceecnngs  under  section  294.    (  Woodman  y.  Goodenough,  18  Abb.  266.) 

§  298,  p.  672  a.  A  creditor  is  entitled  to  haye  a  recelyer  appointed,  aHhou^ 
the  only  property  discoyered  on  the  examination  is  such  as  mimt  be  sold  on  exe- 
cution, and  is  sufficient  in  yalue  to  satisfy  such  execution.  (Beroy  y.  (Hlmm^  10 
Bosw.  691.)  An  order  refusing  to  appoint  a  receiyer  in  such  a  case  is  appealable. 
(Id)  By  the  appointment  of  a  receiyer  pending  the  examination  of  the  execu- 
tion debtor,  the  judee  does  not  lose  jurisdiction.  (The  PeopU  y.  Mead,  29  How. 
860.)  The  title  of  &e  receiyer  relates  back  to  the  date  of  the  order  i^qpointinf 
him.    (Becker  y.  Torrance,  31  N.  Y.  681 ;  Bogere  y.  Coming,  44  Barb.  229 ;  and 
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96e  lUldY,  Sandi,  8  Bosw.  685),  and  no  further.  (FtUmare  v.  Barton,  81  How. 
424.)  Beqnisites  •/  a  complaint  by  a  receiver  in  supplementary  proceedings. 
(Coopt  V.  BotoUs,  42  Barb.  88;   We^^man  v.  Ckil€b,  44  Barb.  408.) 

§  302,  p.  678.  An  attachment  to  bring  a  party  before  the  court  to  answer  for 
allied  disobedience  of  an  order  of  the  court  or  a  judge  cannot  be  granted  with- 
out proof  by  affidavit  both  of  the  service  of  sucli  order  and  of  the  failure  to  ap- 
pear. (WardY,  Artntan,  10  Bosw.  689.)  An  affidavit  by- the  attorney  that  the 
order  was  personally  served  by  the  sheriff  is  not  sufficient.  Nor  is  it  sufficient  to 
state  in  the  affidavit  that  some  of  several  orders  have  been  duly  served.  {J)e 
Witi  V.  DennU,  SO  How.  181.)  The  attachment  should  be  made  returnable  before 
the  judge  by  whom  it  was  issued^  and  not  before  one  of  the  judges  of  the  court  at 
chambers.  {Kelly  v.  MeCarmiek,  28  N.  Y.  318.)  A  copy  of  the  affidavits  on 
whieh  the  attachment  issued  should  be  served  a  reasonable  time  before  the  return 
of  the  attachment,  to  enable  the  party  to  prepare  his  defence.  ( Ward  v.  Arenaon, 
10  Bosw.  689.)  If  •&  the  return  of  the  attachment  or  order  to  show  cause  why 
an  attachment  should  not  issue,  the  party  submits  himself  to  examination,  the 
court  will  ordinarily  proceed  no  further  for  the  contempt.  (JBUton  v.  Fatt«r»on, 
18  Abb.  246.)  If  on  Doing  brought  into  court,  the  party  does  not  admit  the  con- 
tempt, interrogatories  must  be  med,  copies  fumishea  to  the  party,  and  time  given 
him  to  answer  them.  Refusing  to  answer  the  interrogatories  is  a  contempt.  {Jh 
Witt  Y.  Dennii,  SO  How.  181.) 

The  order  of  commitment  should  designate  the  particular  misconduct  of  which 
the  defendant  is  convicted.    {Id.) 

As  to  committing  a  witness  for  refusing  to  answer.  See  The  People  v.  Mart- 
foil,  18  Abb.  267. 

§  303,  p.  681  d  Upon  an  appeal  from  the  surrogate  to  the  Supreme  Court, 
the  suocewrbl  party  is  entitled  only  to  the  costs  of  a  trial  of  an  issue  of  law. 
{Morgan  ▼.  Morgan,  1  Abb.  N.  S.  40.) 

g  303,  p.  682/  Attorney's  lien.  (MeOregwY.  ConutocJc,  28  N.  Y.  287; 
NgY.  Oooke,  28  N.  Y.  866;  CockY.  Palmer,  19  Abb.  372;  Adams  v.  Fox,  27 
How.  409.) 

§  303,  p.  686  a.  Double  costs.  (  Carpenlier  v.  Willett,  28  Uow.  876 ;  Jackson 
T.  Lgnch,  82  How.  98;  StMPart  v.  SekulU,  38  How.  4;  Cooper  v.  SchuLtz,  id.  6.) 

§  303,  p.  687  e.  A  plaintiff  in  an  action  in  the  Superior  Court  of  New  York 
City,  not  residing  in  said  city,  thou^  residing  in  the  State,  may  be  required  to 
give  security  for  costs.    (Bolton  v.  Taylor,  18  Abb.  386.) 

§  303j  p.  687  k.  An  infant  suing  by  guardian  does  not  necessarily  entitle 
the  dcfenoMit  to  security  for  costs.  (Oraniman  v.  Theall,  19  Abb.  308;  29  How. 
344.) 

Ji  303,  p.  689  i.    The  bond  for  costs  should  be  conditioned  to  pay  on  demand 
e  upon  the  obligors  and  not  upon  the  plaintiff    (Montague  v.  Bauett,  18 
Abb.  18.) 

§  303,  p.  690  c.  If  the  plaintiff  neglects  for  an  unreasonable  time  to  file  secu- 
rity for  costs,  after  an  order  upon  him  to  do  so,  the  defendant  may  move  to  dis- 
miss the  complaint     (Binda  v.  Douglase,  19  Abb.  11,  S.  C. ;  29  How.  879.) 

§  304,  p.  693/.  Where  an  action  has  been  removed  from  a  justice's  court  on 
the  ground  of  title  coming  in  question,  if  the  plaintiff  recovers  he  is  entitled  to 
costs.    (Hall  V.  Sodskint,  80  How.  16.) 

§  306,  p.'698  «.  Several  defendants  not  united  in  interest,  who  make  separate 
"^defences  and  recover  separate  judgments  on  counterclaims,  and  who  succeed  on 
appeids  from  those  judgments,  are  each  entitled  to  a  separate  bill  of  costs.    (N", 
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Y.  A  New  Haven  R.  R,  v.  Schuyler,  29  How.  89.)  In  an  action  to  enferee  a 
mechanic's  lien  ajrainst  several  defendants,  who  appeared  by  the  same  attorney, 
the  defendants  were  not  allowed  separate  bills  of  costs.  {BaU^  r.  Johmon^  1 
Daly,  62.)    See  SUvari  v.  Schultz,  83  How.  8. 

g  307,  p.  602  e.  Where  a  jury  are  discharged  without  rendering  a  Terdict 
and  the  cause  is  set  down  for  a  re-trial,  the  second  trial  is  not  within  the  proYision 
allowing  costs  of  subsequent  proceedings  before  a  new  trial,  where  a  new  trial  has 
been  granted.     (Hamilton  v.  Butler,  19  Abb.  446;  30  How.  36.)    " 

§  307,  p.  602  /  A  trial  fee  is  taxable,  whether  the  trial  results  in  a  Terdict 
or  not.    {Hamilton  v.  BtUler,  19  Abb.  446 ;  30  How.  36.) 

§  307,  p.  603  g.  The  costs  on  an  appeal  from  an  inferior  court  to  the  sn- 
preme  court  are  those  specified  in  sect.  807,  snbd.  5,  and  follow  as  of  course,  to  the 
party  succeeding  on  the  appeal.  {Wtlliams  v.  Murray,  82  How.  187;  2  Abb.  N. 
S.  292.) 

Term  fees  are  taxable  in  the  city  court  of  BrooUyn,  bat  not  exceeding  fire  in 
number.     {Bird  v.  City  of  Brooklyn,  2  Abb.  N.  S,  132.) 

^  307,  p.  603  h.  On  an  order  denying  a  motion  on  a  case  for  a  new  trial, 
••  udth  coats,''  only  $10  costs  are  taxable.  {I^wrence  v.  Smith,  18  Abb,  196;  con- 
tra, see  Seudder  r.  Gori,  18  Abb.  207;  28  How.  165.)  See  Penneay,  WUmhi,  2 
Abb.  N.  S.  466. 

§  307,  p.  603  1*.  Ten  per  cent,  allowed  as  penalty  on  an  appeal  in  a  fore- 
closure suit.     ( Warner  v.  IjcatUr,  38  N.  Y.  296.) 

§  307,  p.  603.  ATo^e  to  mbd.  7.  No  more  than  fiye  term  fees  can  be  allowed 
in  any -action  (Hamilton  y.  Butler,  30  Uow.  36;  19  Abb.  446),  and  no  term  fee  can 
be  allowed  for  the  term  in  which  the  cause  is  tried  (Place  y.  Butternuts  Woof  en 
Factory,  28  How.  184),  nor  for  terms  daring  which  the  cause  was  reserved  gener- 
ally, not  by  order  of  the  court,  but  by  consent-  (Crawford  r.  Kell^,  10  JBoew. 
H97.) 

§  307,  p.  606  b.  Number  of  term  fees  not  limited  in  Ck>art  of  Appeals. 
(HaJi:e9  v.  Peck,  30  How.  104;  contra,  Richmond  y.  Sherman,  28  How.  491;  FuL- 
lerton  y.  Viall,  28  How.  224.)  Where,  pending  an  appeal  in  the  Court  of  Appeals^ 
the  respondent  died  in  February,  and  the  cause  was  revived  in  March  folK>wing, 
the  term  fees  for  the  March  and  June  terms  were  allowed.  (CarpentieT  v.  Wiileti, 
28  How.  376.) 

§  309,  p.  610  a.  A  trial  has  been  had  if  on  the  cause  being  reached  on  the 
calendar  it  is  called  and  the  complaint  dismissed  for  non-appearance  of  the  pUiii- 
tiff.     (Mora  v.  Gt.  West.  Int.  Co.,  laBosw.  622.) 

g  309,  p.  610  y.  The  amount  of  the  recovery  or  claim  is  not  the  meaaore  but 
the  limit  of  the  allowance.     ( The  People  v.  N,  f.  Cent.  R.  R,  30  How.  148.) 

§  309,  p.  ^11  a.  The  application  for  an  allowance  must  be  made  before  jadg- 
ment.  (Clark  v.  OUy  of  Rochester,  29  How.  97;  The  People  v.  JVl  7.  Cant  A  A, 
30  How.  148;  contra,  BealtY.  Benjamin,  29  How.  101.)  And  upon  motion  papers. 
(Gori  v.  SmUh,  18  Abb.  N.  S.  51.), 

§  309,  p.  612  g.  Order  for  allowance  is  appealable  to  General  Term  {dark 
V.  dity  of  Rochester,  29  How.  97)  and  to  the  Court  of  Appeals.  ( 7%«  People  v.  AT. 
Y.  Cent,  R.  R.,  29  N.  Y.  418;  and  see  80  How.  148.) 

§  311,  p.  613  (/.    Costs  are  to  be  taxed  pursuant  to  the  fee  bill  in  foree  at  thetf 
time  of  the  verdict  or  dismissal  of  the  comtuaint  (Scudder  v.  Gori,  28  How.  166; 
18  How.  207),  and  in  the  Court  of  Appeals  according  to  the  law  in  force  at  the 
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time  of  the  decision  in  that  court,  or  when  the  judgement  of  the  Court  of  Appeals 
is  made  the  judgment  of  the  Supreme  Court.  {Ackley  y.  Tarbox,  19  Abb.  119.) 
As  to  taxing  coats  in  actions  for  damages  by  mobs,  see  McOlure  v.  Si^rvUors  of 
Niagara,  83  How.  202. 

§  311,  p.  614/.  Omitting  notice  of  taxation  does  not  make  judgment  irreg- 
ular. (Hoffnung  y.  OrovCy  18  Abb.  14 ;  Champion  y.  Congregational  &>€.j  42  Barb. 
441 ;  and  see  Coiai  y.  Smith,  29  Uow.  326 ;  Petri£  y.  Fitzgerald,  2  Abb.  N.  S.  364.) 

^  311,  p.  615/.  The  only  disbursements  are  those  mentioned  in  section  311 
of  the  Code.  The  expense  of  exemplified  copies  of  foreign  documents  are  not 
taxable,  especially  where  it  is  not  shown  that  they  were  necessary.  {Hanel  y. 
Baare,  9  Bosw.  682.)  Nor  is  the  cost  of  copies  of  stenographer's  notes  taxable. 
{Hamilton  y.  Butler,  19  Abb.  446;  30  How.  36;  contra,  see  Sebley  y.  Nichols,  32 
How.  182.) 

§  311.  p.  617/.  A  party  to  the  action,  examined  as  a  witness,  is  not  entitled 
to  insert  m  his  bill  of  costs  the  fee  for  his  attendance  as  a  witness.  (Steere  v. 
Miller,  30  How.  7 ;  affirming,  S.  C,  28  How.  266 ;  and  oyerruling.  Van  Dmefi  y. 
BiiaeU,  29  How.  481.) 

§  311,  p.  617  i.     Motions  to  readjust  costs  must  be  made  promptly.     An  ob«' 
jeclion  to  the  whole  bill  of  costs  as  illegal  is  not  ayailable  on  a  motion  to  reyiew 
the  taxation.     {The  People  v.  Lewis,  28  How.  159;  see  Webb  y.  Croaby,  11  Paige, 
193.) 

§  316,  p.  622.  The  word  may  in  this  section  is  to  be  read  must  or  shall,  and 
if  the  action  by  the  guardian  fails,  he  is  liable  to  be  attached  for  the  non-payment 
of  the  costs.  His  poverty  will  be  no  excuse.  (Grantman  y.  Thrall,  31  How. 
464.) 

§  317,  p.  622.  There  is  no  authority  in  the  courts  of  this  State  for  allowing 
what  are  termed  "  trustee  costs.'*    {Rosev,  Rose  Bene.  Soc,  28  N.  Y.  184.) 

The  provisions  of  the  Revised  Statutes  forbidding  the  recovery  of  costs  against 
executors  or  administrators  except  in  certain  ca-ses,  and  referred  to  in  section  317 
of  th  -•  Code,  apply  only  to  the  general  costs  in  the  action  and  have  no  reference 
to  interlocntory  costs  or  the  costs  of  an  appeal.     {Hunt  y.  Connor,  17  Abb.  466.) 

8  317.  p.  623/  The  [>rovi8ion8  of  the  Revised  Statutes  directing  that  costs 
shall  not  be  awarded  in  actions  brought  against  executors  or  administrators  in 
their  representative  capacity,  except  for  unreasonable  resistance,  neglect  or  refusal 
to  refer  the  claim,  do  not  nffcct  actions  broueht  against  the  deceased  in  his  life 
time  and  revived  by  his  executors  or  administrators.  {Merritt  v.  Thompson,  27 
N.  Y.  226 ;  Mitchell  v.  Mount,  17  Abb.  213.)  Nor  do  such  provisions  exempt  the 
estate  from  costs.  {Murray  y.  Smith,  9  Bosw.  689.)  Revised  Statutes  as  to  ac- 
counts of  executors,  <&c.,  amended.  Laws  1859,  ch.  261. 

§  317,  p.  626  a.  Both  legal  and  equitable  claims  against  the  estate  of  a  de- 
ceased person  may  be  referred  under  the  statute  {White  v.  Story,  28  How.  173); 
but  only  those  claims  are  referable  which  accrued  against  the  testator  daring  his 
life,  or  which  would  have  accrued  against  him  if  he  had  continued  in  life.  ( Ood- 
ding  v.  Porter^  17  Abb.  374.)  A  claim  against  a  decedent's  estate  for  a  tort  of 
the  decedent,  the  conversion  of  personal  property,  is  referable  under  the  statute. 
{Brocket  v.  Bush,  18  Abb.  337.)  A  consent  to  refer  "  claims'*  against  a  decedent's 
estate  gives  jurisdiction  to  decree  payment  of  costs,  even  though  the  claim  be  not 
properly  referable  under  the  statute.     {Id.)  ^  •  ^    ^ 

Where,  on  a  motion  for  costs  against  executors  for  refusing  to  refer,  it  is  found 
as  a  question  of  fact  that  they  did  so  refuse,  the  general  term  will  not  reyiew  that 
finding.  An  extra  allowance  to  executors  is  goyerned  by  the  same  rules  as  the 
allowance  of  costs  to  them.    {NVAo  v.  Binsse,  31  How.  476 ;  47  Barb,  486.)   Whore 
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an  order  for  cosU  and  allowance  to  ezecutorrt  \a  made  attor  judgment,  the  order 
should  be  ent(.Ted  as  of  the  day  of  entering  the  judgment.     {Id.) 

^  317,  p.  626  /(.  A  reeeivcr  without  funds  to  pay  costs,  who  brings  an  action 
in  which  he  fails,  held  guilty  of  bad  faith.     (Vummitig  v.  £fferton,  9  Husw.  684.) 

Where  a  receiver  in  sui>plenientar}'  proceedings,  by  direction  or  leave  of  the 
court,  brings  a  suit  to  set  aside  conveyances  made  by  the  judgment  debtor  and 
fails,  the  juciginent  creditor  on  wliose  application  the  receiver  was  appointed  U 
not  liable  for  the  costs.     {Cutter  v.  Reiili/,  31  How.  472.) 

g  317,  p.  621  j.  An  i^x  parte  order  giving  a  receiver  leave  to  sue  is  not  a 
bar  to  a  motion  to  require  such  receiver  to  file  security  for  costs.  {BoUes  v.  Duf, 
17  Abb.  448.) 

An  order  requiring  a  plaintiff,  acting  in  a  representative  capacity^  U)  give  se- 
curity for  costs,  is  not  appealable,  but,  like  every  other  order,  may  be  attacked 
for  irregularity.    (Id,) 

§  321,  p.  629.  An  a.Hsignroeut  of  an  inti^rcst  in  a  demand  as  collateral  to  a 
debt,  the  assij^nor  continuing  the  prosecution  of  the  suit  and  remainin(<:  liable  for 
the  debt  until  paid,  <loeB  not  render  such  assignee  liable  for  costs.  (  IfWcoM  v. 
Holeomb,  81  N.  Y.  125.) 

On  a  motion  to  charge  an  assignee  not  a  party  to  the  suit  with  costs,  the 
moving  party  holds  the  afiirmative,  and  is  bound  to  make  out  a  satisfactory  case. 

§  322,  p.  630  h,  A  creditor's  suit,  by  plaintiflTs,  on  belialf  of  themselves  and 
others,  may  be  discontinued  by  plaiutilfs,  of  course,  on  payment  of  costs.  {Mat- 
tUon  y.  Uemarevt,  19  Abb.  366.) 

§  322,  p.  631  e.  Plaintiff  not  allowed  to  discontinue  without  costs,  because 
the  defence  is  the  statute  of  limitations.  (Houstnuiii  v.  HoBenfield,  18  Abb.  379  ; 
and  see  Fennell  v.   WiUoh,  2  Abb.  N.  S.  466.) 

g  323,  p.  637  /.  Accepting  costs  under  an  order  waives  the  right  to  appeal 
from  it  {LujAon  v.  Jewett,  19  Abb.  320),  but  a  plaintiif  does  not  waive  his  right  to 
appeal  from  a  judgment  by  accepting  the  amount  thereof.  {Benkard  v.  Babcock^ 
27  How.  391;  17  Abb.  421;  see,  however,  Krlly  \,  Bloom,  17  Abb.  229.)  The 
prosecution  to  judgment  and  execution  of  a  limit  bond  and  collecting  a  portion  of 
the  judgment,  does  not  prevent  an  appeal  from  the  judgment  rendered  against 
the  sheriff  for  the  escape  from  the  limits  for  whicii  such  bond  was  given.  {Law- 
rence V.  Campbell,  32  N.  Y.  455.) 

§  324,  p.  638  a.  This  section  applies  to  injunction  orders.  The  provision 
made  by  section  225  is  in  addition  to  the  powers  conferred  by  this  section,  and 
not  a  substitute  for  them.    (Peck  v.  Yorki^  41  Barb.  547.) 

§  324,  p.  639  a.     Add  Culver  v.  Nollister,  17  Abb.  405. 

§  324,  p.  639  (/.  A  purchaser  at  a  foreclosure  sale  was  allowed  to  appeal 
from  an  order  setting  aside  the  sale.    {Mortimer  v.  A'<mA,  17  Abb.  229  n.) 

§  326,  p.  639.  AH  the  defendants  may  join  in  an  appeal  from  a  jud<rmeDt 
against  them  on  their  joint  answer,  as  frivolous.  (B'k  oj  Cooperstown  v.  Coriies, 
1  Abb.  N.  S.  413.) 

§  327,  p.  640  e.  In  an  action  b^^  executors  for  the  construction  of  a  will,  and 
judgment  in  favor  of  some  of  the  defendants,  on  an  appeal  by  the  defendants;  as 
to  whom  the  decision  was  adverse,  notice  of  appeal  must  be  served  on  the  defend- 
ants who  succeeded.     {Co(^  v.  Car  roily  28  How.  436,) 
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§  327,  p.  641  a.  Amendment  can  be  allowed  only  whore  notice  of  appeal  has 
been  duly  ieryed.  (Cotes  v.  Carroll,  23  How.  436.)  As  to  amendments,  see  27 
How.  878. 

§  330,  p.  643  a.  A  general  term  may  on  appeal  "  modify  the  judgment 
according  to  the  justice  of  the  case,  without  regard  to  technical  errors,"  and  the 
Court  of  Appeals  has  the  same  power.  {BrowieU  v.  Winnie,  29  N.  Y.  400,  and 
see  The  People  v.  Super,  of  Richmond,  28  N.  Y.  112 ;  Beach  v.  Cwke,  28  N.  Y. 
609.) 

§  330,  p.  643  e.  Where  restitution  is  directed  by  the  Court  of  Appeals,  it  is 
irregular  to  enter  judgment  of  restitution  ez  parte.  (Youngs.  Brush,  18  Abb. 
171.) 

In  general,  restitution  will  not  be  directed  unless  the  remittitur  contain  such 
direction.    (Id.) 

A  judgment  of  the  Court  of  Appeals  ordering  a  new  trial,  is  not  a  final  judg- 
ment in  the  cause.     (/J.) 

§  332,  p.  645  h.  Setnhle,  a  motion  to  dismiss  an  appeal,  as  not  brought  in 
time,  may  be  waived  by  laches  in  moving.    (Stevenson  v.  McNiti,  27  How.  335.) 

§  332,  p.  645  t.  Time  to  appeal  cannot  be  extended.  (Cotes  v.  Carroll,  28 
How.  436.)  An  order  refusing  leave  to  appeal,  after  the  time  to  appeal  has 
expired,  is  not  appealable  to  the  Court  of  Appeals.  (Sallex  v.  Bni/er,  27  N.  Y. 
638.) 

§  332,  p.  646  b.    Notice  to  limit  the  time  to  appeal  cannot  be  given  till 
judgment  complete.     (Sherman  v.  Pestley,  45  Barb.  348  ;   Cliampion  v.  Plymouth 
Congregational  Soc.,  42  Barb.  441.) 

§  333,  p.  64*9.  Where  the  only  exceptions  taken  at  special  term  were  to  tlie 
refusal  of  the  court  <b  nonsuit  the  plaintiff,  on  appeal,  the  only  qnestion  before 
the  court  is,  whether  there  was  sufficient  evidence  to  send  the  case  to  the  jury. 
(Magee  v.  Osbom,  32  N.  Y.  669.) 

An  appeal  from  a  judgment  entered  after  a  second  trial,  brings  up  for  review 
only  the  judgment  appealed  from.  If  the  record  transmitted  to  the  Court  of 
Appeals  contains,  in  addition  to  the  case  and  exceptions  made  upon  the  second 
trial,  the  case  made  upou  the  first  trial,  on  a  motion  to  set  aside  a  nonsuit,  the 
latter  proceedings  ma}'  be  and  should  be  stricken  out  on  motion.  (  Wilcox  v. 
Ilawlei/,  31  N.  Y.  648.)  The  court  only  reviews  the  questions  of  law  present<»d 
by  the  exceptions  stated  in  the  case.     [Id.) 

Where  there  are  no  exceptions  contained  in  the  case  as  settled,  nor  any  alln- 
sion  to  any  as  having  been  taken  at  any  time,  there  is  nothing  for  the  Court  of 
Appeals  to  review.  Where  the  only  exceptions  taken  relate  exclusively  to  the 
finding  of  the  referee  upon  matters  of  fact,  no  exception  being  taken  to  the  decision 
upon  the  law,  they  present  no  question  which  the  Court  of  Appeals  can  review. 
( Weed  v.  N.  Y.  di^ Harlem  Railroad,  29  N.  Y.  616  ;  and  see  Enoa  v.  Eigetibrodt,  32 
N.  Y.  444.) 

The  Court  of  Appeals  has  no  power  to  review  a  judgment  where  the  judge, 
on  a  trial  without  a  jury,  after  hearing  the  evidence  on  both  sides,  orders  judg- 
ment for  the  defendant  on  the  ground  that  the  plaintiff  has  misconceived  his 
remedy,  and  is  not  entitled  to  the  relief  claimed,  even  if  his  allegations  were 
all  true;  but  there  is  no  finding  of  facts  by  the  judge.  (Bridger  v.  Weeks,  30  N. 
Y.  328.) 

An  objection  that  the  verdict  was  against  evidence  not  presented  at  tlie  circuit 
or  general  term,  cannot  be  raised  in  the  Court  of  Appeals  (Buck  v.  Kenisen.,  34 
N.  Y.  383),  nor  can  an  objection  that  the  judgment  is  erroneous  in  form.    (Id.) 

The  refusal  of  a  new  trial  on  the  ground  of  surprise,  is  not  subject  to  review 
in  the  Court  of  Appeals.     (Bedell  v.  Chaxe,  34  N.  Y.  386.) 

Appeal  from  order  granting  new  trial.  (Adams  v.  Bush,  2  Abb.  N.  S.  104.) 
Where  the  judgment  of  the  referee  is  reversed  at  general  term,  on  a  question  of 
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fact,  the  whole  case  is  presented  to  the  Court  of  Appeals  for  review,  as  well  upon 
the  facts  as  the  law.     (PctevMon  y,  Bavson,  34  N.  Y.  370.) 

Where  a  case  is  sent  back  by  the  Court  of  Appeals  for  anew  trial,  the  practice 
requires  a  new  judgment  by  the  court  below,  and  a  new  formal  appeal  to  the  gen- 
eral term,  before  an  appeal  can  be  taken  to  the  Court  of  Appeals.  (Aao  Haven 
H.  jR,  Co.  V.  Schuyler,  34  N.  Y.  30.) 

Appeals  in  matters  concerning  the  rights  of  the  Northern  Railroad,  see  Laws 
1864,  p.  319,  §  7  ;  Laws  1866,  ch.  511. 

S  333,  p.  660  ff.  Having  no  power  to  review  any  questions  of  fact  determined 
in  tne  8ulx>rdinate  courts,  when  a  new  trial  is  granted,  the  Court  of  Appeals  is 
obliged  to  affirm  the  order,  if  it  can  stand  consistently  with  any  view  to  be  taken 
of  the  evidence  given  at  the  trial,  where  the  trial  has  been  by  jurv.  {^focy  v. 
Wheeler,  80  N.  Y.,  231 ;  and  see  Beed  v.  Board  of  Education,  38  How*.  237.) 

§  333,  p.  661  ff.  No  appeal  lies  to  the  Court  of  Appeals  in  the  following 
cases: 

Orders  granting  new  trials,  on  the  ground  tliat  the  verdict  is  against,  evidence 
or  against  the  weight  of  evidence.  {Young  v.  Davis,  30  N.  Y.  134;  Clark  y. 
Brooks,  2  Abb.  N.  8.  385;  AdaiM  v.  Bmh,  id.  104.) 

To  review  a  referee's  finding  of  fact.  ( Thompson  v.  Kessel,  30  N.  Y.  383 ;  and 
see  Mactf  v.  Wheeler,  30  N.  Y.  231.) 

From  an  order  refusing  permission  to  appeal  from  a  judgment,  after  tlie  time 
for  appealing  had  expired.    {Sallesv.  Butler,  27  N.  Y.  638.) 

From  an  order  for  judgment  on  demurrer,  unless  plaintiff  should  amend. 
{Adams  v.  Fox,  27  N.  Y.  640.) 

From  an  order  setting  aside  a  sale  of  mortgaged  premises,  and  for  other  pur- 
poses, see  Dows  v.  Congdon,  28  N.  Y.  122. 

From  an  order  at  General  Term  upon  questions  of  the  adjustment  6f  costs. 
(77«€  People  v.  Lewi*,  28  How.  470.) 

From  an  order  of  General  Term,  affirming  an  order  at  Special  Term,  awarding 
an  exira  allowance  of  costs,  it  not  appearing  that  any  judgment  had  been  entered. 
{McGregor  v.  McGregor,  32  N.  Y.  479.) 

From  an  order  of  General  Term,  striking  a  cause  from  the  calendar  on  motion 
of  adverse  •defendants,  against  whom  no  ap)ieal  from  the  judgment  at  Special  Term 
had  been  taken.     (Cotes  v.  SmiOt,  31  How.  146.) 

From  an  order  granting  or  refusing  an  extra  allowance  of  costs,  it  is  only 
reviewable,  if  at  all,  as  an  intermediate  order,  on  an  appeal  from  the  judgment 
It  is  not  a  "  final  order  affecting  a  substantial  right."  (Clark  v.  City  of  Bochtster, 
34  N.  Y.  356.) 

From  an  order  made  on  the  petition  of  a  receiver  of  an  insurance  company, 
for  leave  to  commence  an  action.     {Be  Beeves,'S4  N.  Y.  359.) 

§  333,  p.  656  /.     See  Benkard  v.  Bahcock,  17  Abb.  421 ;  27  How.  391. 

§  333,  p.  658  a.  After  a  notice  of  appeal  is  served  and  an  undertaking  per- 
fected, the  Court  of  Appeals  is  so  far  possessed  of  the  case  as  to  be  competent  to 
make  any  necessary  order,  e.  g.,  to  dismiss  the  appeal,  although  no  return  has 
been  filed.    (Adams  v.  Fox,  27  N.  Y.  640.) 

The  jurisdiciion  of  the  Court  of  Appeals  extends  only  to  the  examination  of 
the  legal  conclusions  of  the  judge  or  referee  before  whom  a  cause  is  tried,  from  the 
facts  found  by  him.  The  court  has  no  power  to  look  into  the  evidence  to  review 
questions  of  fact.  (Bergin  v.  Wemple,  30  N.  Y.  319;  Marco  v.  Liverpool  Ins.  Co., 
86  N.  Y.  664.) 

The  Court  of  Appeals  will  not,  on  an  appeal  against  the  plaintiffs  in  an  action, 
review  the  judgment  below,  so  far  as  it  affects  adverse  defendants  agmnst  whom 
no  appeal  was  taken  from  the  special  to  the  general  term.  (Cotes  y.  Smith,  Zl 
How.  146.) 
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§  334,  p.  661  /  Form  of  undertaking.  (Doolitth  v.  Diming,  31  N.  Y.  350; 
Roberts  v.  &Donnel,  81  N.  Y.  446.) 

§  336,  p.  663  j.  Action  on  undertaking.  (Levi  v.  Dom,  28  How.  217;  Byck- 
man  v.  Valiente,  19  Abb.  130.) 

^  339,  p.  666  h.  Where  proceedings  are  stayed  on  appeal,  the  stay  con- 
tinues until  judgment  on  the  appeal  is  perfected.  And  where  proceeding^  have 
been  stayed  on  appeal,  the  issue  of  execution  on  the  judgment  below  before  the 
entry  of  the  judgment  on  the  appeal,  is  irregular.  (Boicman  v.  Taflnlan,  19  Abb. 
84;  28  How.  482.) 

§  344,  p.  670.  An  appeal  to  the  Supreme  Court  from  a  judgment  of  the 
county  court  does  not  authorize  the  Supreme  Court  to  reverse  the  judgment  and 
grant  a  new  trial  upon  exceptions  taken  upon  the  trial  in  the  county  court  A 
new  trial  must  be  moved  for  in  the  county  court  before  an  appeal  can  be  taken  on 
a  case  or  bill  of  exceptions  in  that  court  to  the  Supreme  Court.  {Carter  v.  Werner, 
27  How.  385;  contra,  see  Monroe  v.  Monroe,  id.  208  ;  Diron  v.  Buck,  42  Barb.  70; 
and  see  Whitney  y.  Wells,  28  How.  150;  Boitghton  v.  Mitchell,  19  Abb.  163;  29 
How.  68 ;  Simmons  v.  Sherman,  30  How.  4.) 

An  order  of  a  county  court  dismissing  an  appeal  taken  from  a  judgment  of  a 
justice  of  the  peace  in  summary  proceedings  to  recover  the  possession  of  lands  is 
appealable  to  the  Supreme  Court.     {Hammond  v.  Carpenter,  29  How.  43.) 

§  344,  p.  670  g.  An  order  of  the  city  court  of  Brooklyn  denying  a  motion 
for  a  new  trial  is  reviewable  on  appeal  to  the  Supreme  Court.  {Sui/dam  v.  Grand 
Street  R.R.,  17  Abb.  304.) 

§  348,  p.  674.  When  an  appeal  is  taken  from  a  judgment  and  there  has  been 
an  appeal  also  from  an  order  denying  a  motion  for  a  new  trial  on  the  judge's 
minutes,  the  better  conrse  is  to  hear  both  appeals  on  the  argument  of  the  appeal 
from  the  judgment.  {Lane  v.  Bailey,  45  Barb.  119 ;  30  How.  76;  1  Abb.  N.  S. 
407.) 

§  348|  p.  674  d.  On  appeal  to  general  term  no  security  is  necessary,  unless  a 
stay  of  proceedings  is  required.  {Davis  v.  Ihtffie,  8  Bosw.  601 ;  IfiUs  v.  Batter- 
shall,  18  Abb.  161  ;  KitcJien  v.  JDiehl,  40  Barb.  161.) 

A  defendant  having  served  notice  of  appeal,  the  mere  service  of  a  notice  of 
argument  by  plaintiff  does  not  preclude  him  from  iiiforcing  the  judgment,  no 
stay  having  been  ordered.    {Amoux  v.  Bomarnt,  32  How.  382.) 

§  348,  p.  676  e.  The  Supreme  Court  may,  on  an  appeal,  examine  the  evi- 
dence at  large  and  upon  the  whole  case,  including  the  law  and  the  facts,  set  aside 
the  verdict,  and  grant  a  new  trial.  (Macy  v.  Wheeler,  30  N.  Y.  231.)  A  reversal 
on  a  question  of  fact  must  be  consistent  Math  the  rules  of  law.  {Ball  v.  Looinis, 
29  N.  Y.  412.) 

§  348,  p.  678.  Action  on  undertaking  on  appeal.  See  Poppenhnsen  v.  SeeUy, 
41  Barb,  450;  Fordy.  Timnsend,  1  Abb.  N.  S.  150. 

§  348,  p.  678  g.     Reargument.    Newell  v.  Wheeler,  2  Abb.  N.  S.  134. 

§  349,  p.  679  a.  Appeal  in  summary  proceedings  from  order  on  motion  to 
vacate  as'^essment  for  fraud.  {Pinckney^s  Case,  18  Abb.  356;  Re  Thayer,  80  How. 
276  ;  Re  Dodd,  27  N.  Y.  629,)  in  cases  of  prohibition.  {Tlte  People  v.  N.  Y.  Com. 
Pleas,  43  Barb.  280.)    Removal  of  trustee,  {Re  Livingston,  2  Abb.  N.  S.  1.) 

§  349,  p.  680  €.    No  appeal  from  an  order  appointing  an  appraiser  to  ascer- 
tain value  of  property  attached  (Lupton  v.  Jewett,  19  Abb.  320),  or  appointing  a 
receiver  {Siney  v.  N.  Y.  Corisol.  Stage  Co.,  28  How.  481),  or  to  show  cause  {  Watt  v. 
Watt,  80  How.  845),  or  a  decision  at  the  trial  on  an  application  to  amend  {Bailey 
v.  Johnson,  1  Daly,  62),  or  for  a  reference  {Dickinson  v.  Mitchell,  19  Abb.  286),  or 


\ 
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requiring  plaintiff  to  give  flecurity  for  costs  (Bollet  v.  Duff,  1*1  Abb.  448),  or,  de- 
nying a  motion  for  an  attachment  for  contempt  ( AckrcydY,  Achroyd,  2  Abb.  N. 
8.  380.) 

g  349,  p.  682  A.  Appeal  liee  from  an  order  allowing  amendments  by  adding 
a  canse  of  action  or  defence.  (Shddon  v.  Adam»,  27  How.  179;  18  Abb.  405.) 
And  from  an  order  denying  a  motion  to  make  a  pleading  definite.  {Arrida  r. 
Mtyrriuey,  1  Abb.  N.  S.  439.) 

§  349,  p.  683/     Add,  Re  Seventh  Av.,  29  How.  180. 

§  349,  p.  684  d.  Orders  denying  motions  to  set  aside  a  yerdict  and  for  a  new 
trial  on  the  ground  of  surprise,  <bc.,  are  not  intermediate  orders  involving  the 
meriU.     (Sddon  v.  Delaware  Canal  Co.,  29  N.  Y.  684.) 

§  349,  p.  686  n.  An  order  for  an  extra  allowance  affects  a  substantial  right 
(The  People  v.  N.  Y.  Central  R.  R.,  29  N.  Y.  418.)  So  does  an  order  for  a  dis- 
covery,  or  in  default  that  the  complaint  be  dismissed.  {Broderick  v.  Shelton,  18 
Abb.  213.) 

§  349,  p.  685  b.  Appeal  from  order  denying  a  new  trial  may  be  taken  aft^r 
judgment  entered.  {Lane  v.  Bailey,  30  How.  76;  46  Barb.  119;  1  Abb.  N.  S. 
407.) 

g  362,  p.  690  a.  The  provision  for  re-trial  of  cases  tried  In  justices'  courts 
does  not  apply  to  the  city  of  New  York.    (Mellhenny  v.  Wa»son,  1  Daly,  285.) 

It  is  the  amount  claimed  in  the  pleadings  and  not  the  amount  of  the  recovery 
which  gives  the  right  to  a  re-trial.    {OvenSiire  v.  Adee,  27  How. .868.) 

« 

g  363,  p.  6SK).  Judgment  entered  14th  November,  notice  of  appeal  served 
5th  December,  held  too  late.    (  Young  v.  Whiteomhy  46  Barb.  615.) 

g  364,  p.  692  i.  An  order  of  the  general  terra  of  the  Marine  Court  dis- 
missing an  appeal  thereto  for  want  of  prosecution  is  not  appealable  to  the  Ck>iDmon 
Pleas.  (Harper  v.  Hall,  1  Daly,  498.)  An  order  at  general  term  of  the  Marine 
Court  reversing  a  judgment  and  ordering  a  new  trial  is  appealable  to  the  Common 
Pleas.  (  William*  v.  Trademian^s  Fire  Inn.  Co.,  1  Daly,  437.)  The  Common  Pleas 
may,  at  special  term,  dismiss  an  appeal  from  the  Marine  C/onrt  for  irregularity^ 
but  every  other  question  as  to  the  appeal  must  be  decided  at  general  term. 
(Williamjt  v.  7Vadeisman*9  Intt.  Co.,  1  Daly,  322.)  When  a  notice  of  appeal  has 
been  served,  the  court  may  permit  an  amendment  of  the  proceedings  to  perfect 
the  appeal.  (Id)  The  notice  of  appeal  must  be  served  on  the  respondent,  if  a 
resident,  personally,  and  the  undertaking  for  costs  be  executed  by  the  appellant 
himself.  But  where  an  appeal  has  been  taken  in  good  faith,  and  the  notice  served 
on  the  clerk  of  the  court  below,  the  Court  of  Common  Pleas  may  allow  the  notice 
to  be  served  on  the  respondent  and  the  appellant  to  execute  the  undertaking  nunc 
pro  tunc.     (Id.) 

%  364,  p.  693  a.  Notice  of  appeal  should  clearly  point  out  the  error  com- 
plained of.  (Gray  v.  Hannah,  1  Abb.  N.  S.  43 ;  30  How.  165;  Saunders  v.  Keaughy 
27  How.  477 ;  and  see  §  871.)  Any  one  authorized  by  the  appellant  may  sig^  it, 
(Hall  V.  Sa%tyer,  47  Barb.  116.) 

g  356,  p.  696.  Tlic  undertaking  under  this  section  need  not  embrace  Ihe 
undertaking  required  by  §  354.  (Sperling  v.  Levy,  1  Daly,  95  ;  contra,  see  Brueh 
V.  Lee,  18  Abb.  899.)    Action  on  undertaking,  see  31  N.  Y.  350;  1  Daly,  95. 

g  360,  p.  697  c  A  justice  in  making  his  return  act^i  ministerially.  (MaeDo- 
nell  V.  Buffum,  31  How.  154.)  To  correct  errors  in  a  return,  an  amended  return 
should  be  moved  for.     (Smith  v.  Johnston^  30  How.  374.) 
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§  366,  Bubcl.  6,  p.  702.  See  additional  note  to  §  844,  p.  670,  anU,  p.  1087. 
On  tt  new  tnal  under  this  provision  the  parties  are  restricted  to  the  issues  raised 
in  the  justice's  court ;  the  county  court  cannot  allow  an  amendment  of  the  plead- 
ings.    {Savctge  v.  Coci,  17  Abb.  403.) 

§  366,  p.  708  /.  On  reversal,  the  court  may  order  a  proper  judgment, 
(Brownell  v.  Winnie,  29  N.  Y.  400.) 

§  368,  p.  713  <i.  See  Champion  v.  Plymouth  Cong.  Soc.,  42  Barb.  441 ;  and 
ante,  p.  656  /,  and  additional  note  thereto. 

§  371,  p.  714.  When  the  appeal  is  brought  for  the  sole  purpose  of  reversing 
the  judgment,  the  notice  of  appeal  need  not  state  in  what  particular  the  judgment 
should  have  been  more  favorable.     ( Wallace  v.  PcUterson,  29  How.  170.) 

The  offer  to  allow  the  judgment  to  be  amended  as  claimed  in  the  notice  of 
appeal,  should  be  served  on  the  appellant  and  on  the  justice.  (Smith  v.  Hinds,  30 
How.  187.)  The  offer  cannot  be  given  in  evidence  on  the  argument  of  the  appeal. 
(Finney  v.   Veeder,  45  Barb.  888 ;  1  Abb.  N.  S.  366 ;  31  How.  14.) 

A  notice  of  appeal  which  stated  tlie  judgment  should  have  been  in  favor  of 
defendant  and  against  the  plaintiff  for  costs,  is  not  sufficient  to  entitle  the  appel- 
lant to  costs  on  recovering  a  more  favorable  judgment  in  the  county  court. 
(Lootnis  V.  J/igbie,  29  How.  232 ;  Beed  v.  Moore,  31  How.  264,  369 ;)  otherwise  of 
a  statement  ''That  the  judgment  should  have  been  for  a  less  amount  of  damages 
against  the  defendant"  (/<!),  see  amendment  to  section  in  1866,  and  note  29  liuw. 
288.  On  a  trial  before  a  justice,  plaintiff  recovered  judgment  for  $140  damages 
and  costs.  Defendant  appealed,  and  stated  in  his  notice  that  the  judgment  should 
have  been  in  his  favor  for  no  cause  of  action  and  for  costs.  The  respondent  did 
not  make  any  offer.  On  the  re-trial  plaintiff  recovered  a  verdict  for  $58  ;  held, 
that  the  respondents  were  entitled  to  the  costs  of  the  appeal.  ( Wynkoop  v.  Hal- 
btii,  43  Barb.  266.)  Interest  is  not  to  be  added  to  the  judgment  appealed,  in 
determining  if  judgment  on  appeal  more  favorable.  (Smith  v.  May,  2  Abb.  N.  S. 
227  ;  32  How.  222.)  Where  the  notice  of  appeal  stated  "  The  judgment  is  for 
too  much,"  held  not  a  compliance  with  the  requirement  of  the  statute,  so  as  to 
give  costs  to  the  appeUant     (Barnard  v.  Pierce,  28  How.  232.) 

Notice  of  appeal  held  insufficient  to  require  any  offer.  (Loveland  v.  Atwood, 
31  How.  467.) 

§  376,  p.  719.  Where  judgment  has  been  obtained  against  two  defendants 
on  a  joint  contract,  the  process  being  served  on  one  of  the  defendants  only,  and 
the  judgment  to  be  collected  of  the  joint  property  of  both,  or  of  the  separate 
property  of  the  defendant  served,  a  second  action  may  be  brought  against  both 
defendants,  alleging  the  former  recovery,  the  joint  obligation,  the  proofs  being 
served  on  the  defendant  not  previously  served,  and  a  like  judgment  taken  as  in 
the  first  action.     (Dean  v.  Etdridge,  29  How.  218.) 

§  376,  p.  720.  Where  a  joint  debtor  has  not  been  served  with  process,  but 
judgment  in  form  is  entered  acainst  him  pursuant  to  section  136  of  the  Code,  he 
is  not  to  be  considered  a  "judgment  debtor  "  within  the  meaning  of  section  376. 
(Foster  v.  Wood,  1  Abb.  N.  S.  160;  80  How.  284.) 

§  382,  p.  723  /.     See  Paltner  v.  Davis,  28  N.  Y.  242. 

g  383,  p.  723  a.    Statements  held  sufficient: 

That  **  the  indebtedness  arose  on  the  sale  and  conve3'anco  by  plaintiff  to 
defendant  of  his  interest "  in  certain  partnership  property,  but  not  showing  how 
the  Dlaintiff  was  connected  with  the  firm,  nor  his  interest,  (l^hompsan  v.  Van 
VcckUn,  27  N.  Y.  668.) 

The  sum  of  1 1,600  for  cash  borrowed  of  plaintiff  from  time  to  time,  fur  which 
he  held  the  note  ojf  defendant,  dated,  <fec.  That  plaintiff  had  assumed  for  defend- 
ant payment  of  $2,000,  for  which  the  latter  had  given  the  former  his  two  notes 
for  $1,000  each,  payable,  4c.    (Ely  v.  Cooke,  28  N.  Y.  866.) 
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"  1852,  December  1.  Money  lent  by  plaintiff  to  defendant  to  aid  in  purchasing 
a  lot  at,  Ac,  to  the  amount  of  $200.  1853,  August  1.  A  balance  was  due  plain- 
tiff by  defendants  on  purchase  of  lot  at,  <bc.,  $800.  1864,  May  1.  Money  was 
lent  by  plaintiff  to  defendant  to  aid  in  purchase  of  lot,  Ac,  $300;  and  casL  was 
lent  by  plaintiff  to  defendant  at  different  times  since  the  aboye,  to  $175."  The 
last  item  was  not  sufficient    (Frost  y.  Kaon,  80  N.  Y.  428.) 

That  plaintiff  had  purchased  of  defendant  a  certain  indebtedness  (describing 
it)  due  plaintiff,  for  which  he  had  given  plaintiff  the  promissory  notes  (describing 
them),  upon  which  and  for  the  amount  of  which  he  confessed  judgment  {Kirby 
y.  Ftlzijerald,  81  N.  Y.  417.)  »  ^ 

"  For  a  debt  justly  to  become  due  from  me  to  plaintiff  on,  <&c.  And  the  fol- 
lowing are  the  facts  upon  which  such  indebtedness  arises:  Plaintiff  had  been  in 
employ  of  defemlant  several  years  on  salary.  From  year  to  year  defendant  set- 
tled with  plaintiff,  allowing  him  interest  on  amount  reraiuning  unpaid.  On  15th 
December,  1857,  plaintiff  and  defendants  settled,  and  there  was  then  due  plaintiff 
$4,800,  for  which  defendant  then  gave  his  note  payable,  dc.,  that  the  amount  (^ 
said  note  on,  <&c.  (the  day  it  would  become  due),  will  be  $4,902,  and  no  payments 
have  been  made  thereon."    (Kellogg  v.  Cowtng,  88  N.  Y.  408.) 

Defendants  **  are  indebted  to  plaintiff  in  the  sum  of  $3,300,  which  indebted- 
ness arose  on  account  of  goods  purchased  in  1853;  the  whole  amount  of  the  pur- 
chases was  $3,500,  and  the  amount  remaining  due  $3.300 ;  that  the  goods  consisted 
of  cloths,  <&c.,  were  purchased  at  P.,  where  plaintiff  resides. ""  (5ead  v.  French, 
28  N.  Y.  286). 

A  confession  of  a  judgment  by  a  married  woman  is  not  void,  but  voidable  only. 
(Boraback  v.  Siebbius,  33  How.  278.) 

§  383,  p.\n21j.     See  Frost  v.  Koon,  30  N.  Y.  428. 

Same  section,  p.  727  k.  See  Read  v.  French,  28  N.  Y.  285 ;  and  Kirby  v. 
FUzgerald,  31  N.  Y.  417. 

Same  section,  p.  728  6.  As  to  facts  within  the  knowledge  of  the  party  con- 
fessing a  judgment,  he  must  affirm  them  to  be  true.  When  he  only  swears  he 
**  believes  the  above  statement  of  confession  is  true,"  it  is  not  sufficient  (Ingram 
v.  Robbirut,  83  N.  Y.  409.)  A  verification  in  terms  that  "the  facts  stated  in  the 
above  confession  are  true,"  is  sufficient.  {Afosher  v.  Hegdrick,  1  Abb.  N.  S.  268 ; 
45  Barb.  459;  30  How.  161.)     And  see  WUlianit  v.  Hernon,  33  How.  241. 

Same  section,  p.  728  c.  The  parties'  subscription  to  the  affidavit  verifying 
the  statement  is  a  sufficient  si^rning  of  the  statement  (Mosher  v.  Hegdnck,  1  Abb. 
N.  S.  258;  45  Barb.  459  ;  30  How.  101.) 

Same  section,  p.  728  d.  The  judgment  may  be  entered  in  any  county.  (Mosher 
V.  Hegdrick,  1  Abb.  N.  S.  258 ;  45  Barb.  469;  30  How.  161.) 

Same  section,  p.  728  g.  Where  a  judgment  is  confessed  directly  to  a  third 
party  who  takes  the  same  in  good  faith  and  for  value,  it  cannot  be  impeached  for 
fraud  existing  between  the  other  parties;  but  otherwise,  If  after  the  judgment  is 
confessed  a  third  party  takes  the  judgment  as  collateral  security.     (Airbg  v.  FtU- 

gerald,3l  N.  Y.  417.) 

• 
§  384,  p.  730  a.     Upon  motion  by  a  subsequent  judgment  creditor  to  set 
aside  a  judgment  by  confession,  the  court  may  allow  a  statement  on  which  the 
judgment  was  entered  to  be  amended.    (Mitchell  v.  Van  Buren,  27  N.  Y.  300.) 

§  386,  p.  732  b.  If  the  defendant  has  appeared  by  an  attorney,  the  offer 
should  be  made  and  subscribed  by  such  attorney.  (Webb  v.  Dill,  18  Abb.  264.) 
If  in  such  a  case  an  offer  is  made  by  the  defendant  in  person,  judgment  should  not 
be  entered  ui)on  it  without  leave  of  the  court     (Id.) 

%  386,  p.  733  b.  Where  the  amount  offered,  with  interest,  to  tlie  date  of  the 
judgment  would  exceed  the  amount  recovered,  the  judgment  is  not  **  more  favora- 
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ble"  and  the  defdodant  is  entitled  to  costs.  {Tiiman  y.  Keane,  1  Abb.  N.  B.  23.) 
When  the  amount  recovered,  added  to  any  amount  of  counterclaim  eirtinguished 
by  the  judgment,  exceeds  the  amount  offered,  the  judgment  is  "  more  fayorable," 
the  plamtiff  is  entitled  to  costs.  (Tompkins  v.  Ive*^  80  How.  13  ;  Turner  v.  Hon- 
finger,  31  How.  66.)  The  amount  of  the  judgment  is  not  the  only  test  of  its 
&yorableness.  {Howard  y.  Farley ^  1 8  Abb.  367 ;  29  How.  4.)  ThuH,  in  an  action 
on  a  bond  secured  by  mortgage  to  recover  an  installment,  an  offer  of  the  whole 
amount  secured  by  the  bond  but  not  due,  will  not  prevent  a  judgment  for  the  in- 
atallment  due,  with  interest,  from  being  a  more  &yorabIe  judgment.  {Id.) 
As  to  offer  in  foreclosure  action,  see  Bettin  v.  Goodwill ,  32  How.  137. 

§  388,  p.  736.  In  actions  pending  in  a  county  court,  the  county  judge  may 
order  the  discovery.    (Broderick  v.  Shelion,  18  Abb.  218.) 

Where  the  order  for  the  discovery  is  made  by  tfu  court,  it  may,  in  addition  to 
ordering  production,  order  that  in  default,  the  document  should  not  be  given  in 
evidence,  and  that  the  complaint  be  dismissed  ;  but  where  the  order  is  made  by 
aTtftiffe  it  should  not  g^  beyond  ordering  the  production.  {Broderick  y.  Shelton-y 
18  Abb.  218.) 

Where  the  defendant's  demurrer  has  been  overruled  and  defendant  has  ap- 
pealed from  the  order  overruling  his  demurrer,  a  motion  for  discovery  of  defend- 
ant's books,  <&c.,  and  to  enable  plaintiff  to  prepare  for  trial,  is  premature  until  the 
decision  of  such  appeal.    {Falen  v.  Johnson,  18  Abb.  304.) 

The  court  has  no  power  to  compel  a  party  to  an  action  to  submit  articles  the 
subject  of  the  action,  and  which  are  neither  books  nor  documents,  nor  evidence  of 
themselves,  to  be  inspected  by  third  persons  to  enable  them  to  testify  as  to  the 
quality  of  such  articles.    {Ansen  v.  I'uska,  19  Abb.  391 ;  1  Robertson,  663.) 

§  388,  p.  738  t.  The  court,  will  not  grant  a  discovery  to  ascertain  the  names 
of  persons  proper  to  be  made  parties  to  the  action,  but  only  to  help  the  plaintiff  in 
stating  his  cause  of  action.  (Opdyke  v.  Marble,  18  Abb.  266 ;  44  Barb.  64.)  The 
agents  of  a  corporation  cannot,  in  their  individual  capacities,  be  compelled  to  dis- 
cover the  books  of  the  corporation.    {Id.) 

Section  388  of  the  Code  enlarges  the  remedy  for  obtaining  discovery,  <fec.,  and 
if  a  party  estab'ishes  satisfactorily  that  any  document  is  in  the  possession  or  con- 
trol of  his  adversary,  containing  evidence  relating  to  the  merits  of  the  action  or 
defence,  its  inspection  may  be  ordered.  (Casey.  Banta,9  Boew.  695.)  But  the 
statute  does  not  sanction  an  order  requiring  either  party  to  disclose  evidence 
which  he  intends  to  introduce  against  his  adversary.  (Strong  y.  Strong,  1  Abb. 
N.  S.  288.) 

An  order  directing  the  deposit  of  certain  books,  "  and  all  other  books  of  de- 
fendants containing  any  entries  showing,"  <&c.,  was  reversed  on  appeal.  (Walker 
T.  Oranite  Bank,  44  Barb.  89 ;  19  Abb.  Ill,  and  see  Julio  v.  Bigalls,  17  Abb.  448, 

An  application  for  discovery  of  books,  <fec.,  mnst  specially  state  what  informa- 
tion is  wanted,  and  that  the  books,  <fec..  referred  to,  contain  such  entries,  and  this 
must  be  stated  positively,  and  not  on  information  and  belief.  Absence  of  party 
will  not  excuse  the  requirement  ( Walker  v.  Oranite  Bank,  44  Barb.  89 ;  19  Abb. 
Ill  )  A  statement  of  advice  of  counsel  and  belief  of  deponent  is  not  sufficient. 
(Strong  v.  Strong,  1  Abb.  N.  S.  238.) 

§  388,  p.  743  e.  Appeal  from  order  for  discovery  allowed.  (Ansen  v.  Tuska, 
19  Abb.  891;  Julio  y.  Jngalh,  17  Abb.  448,  noU ;  Walker  y.  Oranite  Bank,  ^4^ 
Barb.  89;  19  Abb.  Ill;  Strong  v.  Strong,  1  Abb.  N.  S.  283;  Broderick  v.  Shelton, 
18  Abb.  281.) 

§  389,  p  744.  The  provisions  of  the  Code  making  a  party  a  witness  in  his 
own  behalf;  apply  only  to  civil  actions,  and  not  to  criminal  prosecutions.  (  Wtl- 
liamn  y.  The  Feople,  88  N.  Y.  688,  affirming  S.  C.  45  Barb.  201.) 

e 
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§  389,  p.  744/  Husband  and  wife  can  be  examined  for  or  against  eaek 
other  (Laws  1867»  ch.  887) ;  but  not  in  actions  for  divorce  or  criminal  conyeraatioii, 
except  in  actions  for  divorce  to  prove  marriage  (tdL);  but  not  compellable  to  dis- 
close confidential  commnnications.  (id,) 

%  3SK),  p.  746.  The  right  to  examine  the  adverse  party  as  a  witness,  arises 
immediately  on  the  commencement  of  the  action.  (McVickar  v.  Chrtenleaf^  80 
How.  61 ;  19  Abb.  241.) 

§  391,  p.  748  /.  An  order  to  examine  an  adverse  party  is  allowed  as  a  matter 
of  right,  on  proof  that  the  action  is  at  issue,  and  that  the  applicant  desires  such  ex- 
amination as  to  matters  material  to  the  issue.  ( Cook  v.  BiaweU,  29  How.  483. )  An 
order  is  necessary ;  a  notice  to  attend  on  a  subpoena  is  not  sufficient.  (Norton  v. 
Abboitf  28  How.  888;  see  Greene  v.  Herder,  SO  How.  210.)  A  snmmons  must  be 
served  on  the  party  to  be  examined,  and  notice  served  on  the  attorney  of  such 
party.    ( Van  Rensselaer  v.  7'abbs,  31  How.  198.) 

The  examioation  may  be  had  before  issue  joined.  (Mel'tcar  v.  Kelehum,  1  Abb. 
N.  S.  462.) 

In  an  action  for  tort,  tried  in  1854,  each  defendant  was  a  competent  witness 
for  his  co-defendant,  as  to  any  matter  as  to  which  he  was  not  jointly  interested  or 
liable,  and  as  to  which  a  separate  and  not  a  joint  verdict  or  judgment  could  be 
rendered.    (  WiUon  v.  Eitooody  28  N.  T.  117.) 

§  399,  p.  756.  The  word  transaction  in  this  section  does  not  embrace  all  the 
occurrences  which  go  to  make  up  a  cause  of  action,  but  only  such  as  must  have 
been  communicated  to  the  deceased  to  give  them  effect.  (Franklin  v.  Pinkney,  18 
Abb.  186) ;  and  the  section  does  not  exclude  the  testimony  of  the  living  party,  as 
to  an  occurrence  at  which  the  deceased  need  not  have  been  present,  or  as  to  a  fact 
he  need  not  have  known,  to  make  evidence  of  it  admissible.  (Id.)  The  plaintiff 
in  an  action  against  next  of  kin  to  establish  a  lost  will,  is  not  a  competent  witness 
in  his  own  behalf  to  prove  conversations  had  between  himself  and  the  deceased, 
on  the  subject  of  the  alleged  will.  (THmon  v.  Claffy,  45  Barb.  438,  and  see  •Fan 
Alstyne  v.  Van  Alstyne,  28  N.  Y.  378;    WUlistonY.  Williston,  41  Barb.  636.) 

A  legatee  is  not  an  assignee,  executor  or  administrator,  within  this  section. 
(ffighi  V.  Sacked,  84  N.  Y.  447.) 

What  testimony  not  admissible.    (Clark  v.  Smith,  46  Barb.  80.) 

Books  as  evidence.    (Id.) 

As  to  taking  testimony  in  this  State  in  actions  in  the  courts  of  other  States, 
see  Laws  1867,  ch.  68.  . 

§  399,  p.  768  a.     See  Wilson  v.  Mwood,  28  N.  Y.  117. 

g  399,  p.  761  d  A  commission  may,  in  a  special  case  demanding  it,  issue  to 
take  the  testimony  of  such  witnesses  (not  naming  them)  as  shall  be  produced  be- 
fore the  commissioners.    (McMahon  v.  Allen,  18  Abb.  292.) 

A  deposition  is  not  to  be  excluded  on  the  ground  that  the  witness  was  incom- 
petent by  reason  of  interest,  if  his  oral  testimony  would  be  competent  at  the  time 
of  the  trial.    (FUlden  v.  Lahens,  9  Bosw.  486.) 

A  deposition  taken  on  commission  may  be  read  on  the  trial  by  either  party. 
( Weber  v.  Kingslahd,  8  Bosw.  416.) 

§  400,  p.  772/.  Motions  on  the  ground  of  irregularity  must  be  made  prompt- 
ly. (Bowman  v.  Tallman,  28  How.  482 ;  19  Abb.  84  ;  Cotes  v.  Smith,  29  How. 
327.) 

§  400,  p.  773  d  Papers  to  be  legibly  written.  (Johnson  v.  Casey,  28  How. 
492.) 

§  400,  p.  775  a.  Renewing  motion.  (Smith  v.  Spalding,  30  How.  339  ; 
Adams  v.  Bush,  2  Abb.  K  S.  112.) 

§  400,  p.  781.  Order  extending  time  till  decision  of  an  appeal.  (Pcfrie  r. 
Fitzgerald,  2  Abb.  N,  S.  364.) 

§  406,  p.  785  d.    See  City  Bank  v.  Lumley,  28  How.  397« 
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§  408,  p.  787.  The  notices  mentioned  in  this  section  refer  only  to  notices 
required  by  the  Code ;  it  does  not  forbid  an  oral  notice  to  produce  given  in  the 
presence  of  the  court  pending  a  triaL    (Kerr  v.  McGhdre,  28  N.  Y.  458.) 

Service  on  non-resident  attorney.    (Laws  1866,  ch.  173.) 

§  419,  p.  792.  The  coroner  may  call  to  his  aid  the  power  of  the  county,  in 
a  proper  case,  in  executing  an  order  of  arrest,  in  an  action  in  which  the  sheriff  is 
a  party.    (Slater  v.  Wood,  9  Bosw.  16.) 

§  426,  p.  796.  Publication  of  notices  of  sales,  <&c.,  in  Hamilton  County. 
(Laws  1867,  ch.  162.) 

§  428,  p  802  a.  Upon  the  death  after  final  judgment  in  his  favor,  his  per- 
sonal representatives  may  sue  on  the  judgment  to  obtain  the  same  relief  as  was 
formerly  obtuned  in  such  a  case  by  scire  facias.  (Ireland  v.  Litchfield,  8  Bosw . 
634,  and  see  Oomwr  v.  Such,  9  Bosw.  321.) 

In  such  an  action  costs  are  in  the  discretion  of  the  court    (Id.) 

§  448,  p.  810.  Partition  of  lands  in  which  the  people  are  interested.  (2 
R.  S.  381,  p.  92.) 

Appointment  of  receiver  (Pignolet  v.  Bushe,  28  How,  9). 

^  448,  p.  812  e.  It  is  not  absolutely  necessary  that  a  guardian  ad  liietn  for 
an  infant  defendant  should  put  in  an  answer.    (Bogert  v.  Bogert,  45  Barb.  121.) 

§  448,  p.  813  h.    See  Noble  y,  Cromwell,  27  How.  289. 

§448,  p.  816  J.    Court  will  not  compel  a  purchaser  to  take  a  doubtful  title.  * 
(aiUilly  V.  King,  28  How  408.) 

Irregularities  in  the  proceedings  may  be  amended  nunc  pro  tune.  (Bogert  v. 
BogeH,  45  Barb.  121;  Noble  y.  Cromwell,  27  How.  289;  Bogere  y.  McLean,  81 
How.  279;  84N.  Y.  686.) 

Judgment^roll  in  partition.  (Lynch  v.  Rome  Oaelight  Co.,  42  Barb.  591.)  And 
see  Laws  1851,  ch.  277,  as  to  recording  decrees. 

§  449,  p.  817.  The  proceeding  to  determine  adverse  claims  to  real  property 
may  be  by  notice  under  the  statute.  (Barnard  v.  Simms,  42  Barb.  804.)  A  cor- 
poration may  have  the  remedy  (Laws  1854,  p.  276).  When  the  remedy  is  sought 
by  action  the  same  rules  apply  as  in  other  actions.  (Hager  v.  Eager,  38  Barb.  94. 
See  Laws  1860,  ch.  173.) 

§  466,  p.  820.  To  maintain  ejectment  plaintiff  must  have  the  legal  title. 
(Murray  v.  Walker,  81  N.  Y.  899 ;  Lowber  v.  Kelly,  17  Abb:  452 ;  Peck  v.  Newton, 
46  Barb.  178.)  A  wife  cannot  maintain  ejectment  against  her  husband.  (Chuld 
V.  Gould,  29  How.  441.)  Ejectment  by  tenants  in  common.  (Sparks  v.  Leavy, 
19  Abb.  864;  2  R.  S.  341,  §  11.)  The  action  cannot  be  main  tamed  against  a 
party  out  of  possession.  (Allen  v.  Dunlap,  42  Barb.  585.)  The  provision  of  the 
Revised  Statutes  (2  R.  S.  807,  g  29),  which  provides  that  when  the  action  is 
axainst  several  defendants,  if  it  appear  on  the  trial  that  they  occupy  distinct  par- 
cels in  severalty,  plaintiff  must  elect  against  which  party  he  will  proceed,  and  a 
verdict  be  rendered  in  favor  of  the  other  party,  is  not  repealed  by  the  Code. 
(DillayeY.  H^^son,  48  Barb.  261.)  When  the  people  sue  they  must  show  a  title 
in  them.  (The  People  v.  Booth,  32  N.  Y.  397.)  In  ejectment  the  defendant  may 
set  up  an  equitable  defence.  (Corkhill  v.  Landers,  44  Barb.  218.)  When  the  court 
will  not  grant  a  third  new  trial  in  ejectment.  (  Wright  v.  Milbank,  9  Bosw.  672.) 
Effect  of  the  death  uf  parties  pending  the  action.    (Laws  1865,  ch.  857.) 

Ejectment  for  lands  ceded  to  the  United  States.  (Dibble  v.  Clapp,  81  How. 
420J 

Ejectment  against  lessee.    (Tyler  v.  Heidom,  46  Barb.  440.) 

Defence  under  a  general  deniaX    (Raynor  ▼.  7%merson,  46  Barb.  518.) 

§  466,  p.  827  /.  Admeasurement  of  dower.  (  Wood  v,  Seely,  32  N.  Y.  105 ; 
Brovrn  v.  Brown,  31  IIow.  481.) 
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COURT  OF  APPEALa 

Rule  n,  p.  840.  The  court  has  jurisdiction  to  dismiss  an  appeal,  although 
BO  return  has  been  filed.    {Adanu  v.  Fox,  27  N.  T.  640.) 

Rale  IZ.    JSight  substituted  for  six. 

Role  Kill,  p.  844.  "  Actions  in  which  executors  or  administrators  are  sole 
plaintiffs  or  sole  defendants,  and  in  which  the  appeal  prevents  the  issuing  of  let- 
ters testamentary  or  of  general  administration,  shall  haye  preference  in  the  CcMirt 
of  Appeals  and  in  the  Supreme  Court,  at  the  Qeneral  Term  thereof,  oyer  all 
actions,  except  in  criminal  cases  in  which  the  people  are  a  party,  and  may  on 
notice  be  moyed  out  of  their  order  on  Hie  calendar.  (Laws  1865,  ch.  218,  §  1.) 
Construetion  of  this  law  see  82  N.  Y.  604. 

Rule  XJL    Fifteen  substituted  for  ten. 

Role  XXL    Substitute  "  16  copies  **  for  "  14  copies." 

Rale  XZV,  p.  846.  Substitute  **  16  copies''  for  "  14  copies.**  Appellant 
fiiiling  to  appear  or  to  submit  points,  the  judgment  is  affirmed  of  coarse.  {Kelly 
T.  J/tcCormick,  28  N.  Y.  818.)  The  court  will  not  postpone  the  argument  on 
account  of  the  inability  of  a  party  to  attend.  (Bank  of  Salina  y.  Alvord,  32  N.  Y. 
684.) 

Rale  nil,  p.  847.    See  this  rule  27  N.  Y.  8. 

Court  of  Appeals  Practice,  p.  848.  Where  it  appears  by  affidavit,  on  moving 
the  cause  that  the  suit  has  aoated  by  the  death  of  respondent,  the  cause  should 
stand  over  till  the  next  term,  without  prejudice,  and  with  leave  to  move  to  aub- 
stitute  the  parties  in  interest    {Shaler  Quarry  Co.  v.  Brewster,  82  N.  Y.  472.) 

SUPRBMS  COURT. 

Role  2,  p.  860.  The  appearance  of  an  attorney  without  authority  is  a  nullity. 
{Bean  v.  Mather,  1  Daly,  440.^  Where  an  attorney  has  appeared  in  an  action,  all 
subsequent  proceedings  must  oe  conducted  through  him.  (  Webb  v.  Dill,  18  Abb. 
264.)  The  client  cannot  interfere  with  his  attorney  as  to  the  conduct  of  the 
action.  The  attorney  may,  even  gainst  the  wishes  of  his  client,  open  or  vacate 
a  judgment  obtained  by  de&ult.  {Ready.  French,  28  N.  Y.  285.)  An  attorney 
employed  merely  to  sue  the  maker  of  a  note  cannot  release  the  indorser.  {Bast 
Biver  Sank  v.  Kennedy,  9  Bosw.  544.)  The  corporation  of  New  York  may,  with  the 
consent  of  the  Corporation  Counsel,  appear  by  other  attorney  and  counsel  {77u 
Mayor  of  N.  Y.  v.  Kxehange  Mre  Ins.  Co.,  9  6osw.  424 ;  Mayor  of  y  T.y.  Ham- 
ilton Fire  Ins.  Co.,  10  Borw.  637.)  One  attorney  cannot  act  for  plaintiff  and  de- 
fendant. {Merrick  v.  Oiitley,  1  Daly,  512 ;  30  How.  208.)  The  law  of  1862 
authoriun^  non-resident  attorneys  to  practice  in  this  State  was  repealed,  and 
other  provisions  substituted.    (IJaws  1866,  ch.  175.) 

Role  13|  p.  864.  An  oral  stipulation  by  counsel  on  the  trial  of  a  cause  in 
the  presence  of  the  court  relative  to  the  action,  and  entered  in  the  minutes,  is 
binding  on  the  parties.    {Staples  v.  Parker,  41  Barb.  648.) 
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Rote  13,  p.  866.  The  portion  of  this  rale  which  requires  orders  for  discov- 
ery to  declare  the  conseqaences  of  an  omission  to  comply  with  them,  is  void. 
(Broderiek  t.  Shdton,  18  Abb.  213.) 

Ral*  33,  p.  862.  Ao  issae  whether  the  plaintiff  was  guilty  of  adultery  at 
any  time  before  the  commencement  of  the  action  with  a  person  named  is  not  per- 
missible.   (Strong  r.  Strong,  1  Abb.  N.  S.  238.) 

When  alimony  refused.    (Koek  y.  Kookf  42  Barb.  515.) 

Relief  from  payment  of  alimony.    (Qraley  v.  OraJUy,  81  How.  476.) 

New  trial.    {Amory  v.  Amory,  8  Abb.  N.  S.  16.) 

Role  34,  p.  866.  What  the  case  should  contain.  {Hitman  y.  .Mtna  Firt 
Int.  Co.,  19  Abb.  326;  Magnus  y.  Triaehetl,  2  Abb.  N.  S.  175 ;  and  see  Hoffman  y. 
jElna  Fire  Ina.  Co.,  1  Robertson,  524.) 

Rule  36,  p.  866.  Exceptions  neither  noticed  in  points,  nor  argued,  deemed 
waived.  {Sutfierland  y.  Rose,  47  Barb.  145 ;  and  see  Mayor  of  New  York  y.  Ham- 
ilton Fire  Ins.  Co.,  10  Bosw.  638.) 

On  appeal  to  general  term  from  an  order  on  a  motion,  copies  of  all  papers  used 
below  mast  be  served  with  notice  of  appeaL    {Smith  v.  Chapman,  38  How.  308.) 

Rnl*  44,  p.  873  k.  An  appeal  from  a  surrogate  decree  of  distribution  must 
be  taken  in  three  months  therefrom.    (Anthony  y.  JBrouioer,  81  Huw.  128.) 

Rule  44,  p.  874  /.     In  most,  if  not  in  all,  cases  of  appeals  from  decisions  of 
surrogates,  the  whole  case  is  to  be  examined  by  the  Appellate  Court,  as  well  upon 
the  facts  as  upon  the  law,  so  far  as  questions  are  presented  by  the  appeal,  and 
this  rule  applies  as  well  to  the  Court  of  Appeals  as  to  the  Supreme  Court.    (Hobin 
ton  v.  Raynor,  28  N.  Y.  494.) 

An  appeal  to  the  Supreme  Court  from  a  decree  of  a  surrogate  denpng  probate 
of  an  alleged  will,  the  Court,  if  it  deems  the  decree  against  the  evidence,  is  not 
bound  to  award  a  feigned  issue  to  try  the  questions  of  &ct,  but  may  direct  such 
judgment  and  decree  to  be  entered  as  the  surrogate  should  have  made.  (Pilling 
y.  PiUing,  42  Barb.  86.) 

Costs  on  appeal    (Morgan  v.  Morgan,  1  Abb.  N.  S.  40.) 

Rnle  66.    See  Barnard  v.  Heydriek,  2  Abb.  N.  S.  48. 

Rale  66,  p.  880.  General  guardian  has  the  same  power  as  a  testamentary 
guardian.  Can  receive  moneys  secured  to  their  wards  by  mortgage,  and  discharge 
the  mortgage  before  it  becomes  due.    (Chapman  v.  Hbhette,  83  In.  Y.  289.) 

Rule  71,  p.  886  d.  The  recital  of  the  bond  on  the  mortgage  is  evidence  of 
the  execution  of  the  bond.  (Cooper  v.  Newland,  17  Abb.  342.)  An  assignee  of  a 
mortgage  merely,  not  being  assignee  of  the  bond,  cannot  foreclose.    (Id^ 

Rule  71,  p.  886  m.  Reference  to  ascertain  amount  due  on  decree,  after 
assignment  of  decree,  does  not  call  for  change  of  parties.  On  such  a  reference, 
husband  and  wife  may  testify  for  or  against  each  other.  (Laing  v.  Titua,  18  Abb. 
388.) 

Rale  71,  p.  887.  Resale.  (Marsh  v.  Ridgway,  18  Abb.  262 ;  Gr^n  v.  Had- 
Uy,  10  Bosw.  687;  McCoUcr  v.  Jay,  80  N.  Y.  80 ;  Stryker  v.  Storm,  1  Abb.  N.  S. 
424.) 

Rule  72,  p.  890.  See  MaUhews  y.  Duryee,  45  Barb.  69 ;  17  Abb.  257 ;  Frost 
v.  Koon,  30  N.  Y.  428. 
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Role  73,  p.  890.  For  "  MerchAiits'  Exchange/'  read  "  Merchants'  Exchange 
Sales  Room,  No.  Ill  Broadway." 

Role  76|  p.  892.  Disposition  of  surplus  moneys  on  foreclosure  by  adTertise' 
ment  See  Kirby  ▼,  F%ttpatriek,  81  N.  Y.  417;  Bemer  r,  Sehoonmaker,  29  How. 
411.  Priorities  of  liens  on  surplns  moneys.  {Freeman  v.  Schroeder,  43  Barb. 
618.) 

Role  86,  p.  898  dL  An  allegation  in  the  complaint  that  five  years  had  not 
elapsed  since  the  plaintiff  discovered  the  fact  that  such  adultery  had  been  com> 
mitted  without  bis  consent,  connivance,  or  procurement,  held  not  in  compliance 
with  this  rule.  {Myer9  v.  Myert,  41  Barb.  114.)  The  case  of  WalUm  v.  WaU<m, 
in  the  text,  said  to  nave  been  reversed  in  the  Court  of  Appeals,  and  judgment 
ordered  for  the  plaintiff.     See  27  How.  600. 

Rale  86,  p.  898.  When  alimony  allowed.  (Strong  v.  Strong,  1  Abb.  N.  S. 
368 ;  Solomon  v.  Solomon,  28  How.  218 ;  Palmer  v.  Palmer,  29  How.  391 ;  torresi 
v.  Forrest,  8  Bosw.  640.) 

Condonation.     (Betz  v.  Betz,^^  How.  90.) 

Proceedings  on  appeal  from  judgment  for  divorce.  ( Forrest  v.  Forrttt,  8  Bosw. 
641 ;  9  Bosw.  686.) 

Vacating  judgment  for  divorce.    [Singer  v.  Singer,  41  Barb.  139.) 

Proof  of  decree  for  divorce.    (Be  Lawrence,  18  Abb.  847.) 

Rule  86,  p.  909.  Power  of  Supreme  Court  over  the  real  estate  of  religious 
corporations.  (Mad.  Av.  Bapt.  Ch.  v.  Bapt.  Ch.  in  Oliver  St.,  19  Abb.  106 ;  St, 
Jam/te  Ch.  V.  Ch.  of  Redeemer,  46  Barb.  366.) 


SUPfiRIOR  COURT. 

Rule  7,  p.  916.     Amended  8th  January,  1866,  by  substituting  Monday  for 
Saturday,  in  second  line. 

Rule  10,  p.  916  add.    The  printed  case  must  contain  the  certificate  of  the 
clerk  that  the  case  as  settled  has  been  filed. 


APPENDll 


AMENDMENTS 


TO   THE 


CODE   OF    PROCEDURE, 


I  <  ^ii 


§  11,  Subd.  2  (amended  1867  to  read  as  follows:) 

2.  In  an  order  affecting  a  substantial  right  made  in  such  action, 
when  such  order  in  effect  determines  the  action  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken,  or  discontinues  the  action, 
and  when  such  order  grants  or  refuses  a  new  trial ;  but  no  appeal  to 
the  Court  of  Appeals  from  an  order  granting  a  new  trial,  on  a  case 
made  or  bill  of  exceptions,  shall  be  effectual  for  any  purpose,  unless 
the  notice  of  appeal  contain  an  assent  on  the  part  of  the  appellant, 
that  if  the  order  be  affirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant.  Upon  every  appeal  from  an  order  granting  a 
new  trial  on  a  case  made  or  on  exceptions  taken,  if  the  Court  of  Ap- 
peals shall  determine  that  no  error  was  committed  in  granting  the  new 
trial,  they  shall  render  judgment  absolute  upon  the  right  of  the  ap- 
pellant; and  after  the  proceedings  are  remitted  to  the  court  from 
which  the  appeal  was  taken,  an  assessment  of  damages  or  other  pro- 
ceedings to  render  judgment  effectual,  may  be  then  and  there  had  in 
cases  where  such  subsequent  proceedings  are  requisite. 

Subd.  3  (amended  1865-1866  to  read  as  follows :) 

In  a  fipal  order  affecting  a  substantial  right  made  in  a  special  pro- 
ceeding, or  upon  a  summary  application  in  an  action  after  judgment, 
and  upon  such  appeal  to  review  any  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  order  appealed  from.  But  such 
appeal  shall  not  be  allowed  in  an  action  originally  commenced  in  a 
court  of  a  justice  of  the  peace,  or  in  a  marine  court  of  the  city  of 
New  York,  or  in  an  assistant  justice's  court  of  that  city,  or  in  a  jus- 
tice's court  in  any  of  the  cities  of  this  State,  unless  any  such  general 
term  shall  by  order  duly  entered  allow  such  appeal  before  the  end  of 
the  next  term  after  which  such  judgment  was  entered.  The  foregoing 
prohibition  shall  not  extend  to  actions  discontinued  before  a  justice  of 
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the  peace  and  prosecuted  in  another  court,  pursuant  to  sections  sixty 
and  sixty-eight  of  this  Code. 

g  11.  Subd.  4  (added  186S-186r) 

Whenever  the  decision  of  any  motion  heretofore  made,  or  of  any 
motion  hereafter  to  be  made  in  the  Supreme  Court  of  this  State,  at  a 
special  term  thereof,  involves  the  constitutionality  of  any  law  of  this 
State,  or  has  been  or  shall  be  placed,  in  the  opinion,  or  reasons  for 
such  decision^  of  the  justice  making  such  decision,  upon  the  unconsti- 
tutionality of  such  law,  then  an  appeal  shall  lie  and  may  be  made  from 
such  decision,  or  from  the  order  entered,  or  to  be  entered  upon  such 
decision,  to  the  general  term  of  said  court,  and  an  appeal  shall  also  lie 
and  may  be  made  from  the  decision  of  such  general  term,  and  from 
any  order  entered  or  to  be  entered  thereon  to  the  Court  of  Appeals ; 
provided,  however,  that  the  time  for  appealing  from  such  decision,  or 
from  such  order,  shall  not  be  extended  hereby. 

And  such  appeal  at  the  general  term,  and  at  the  Court  of  Appeals, 
shall  be  heard  as  a  non-enumerated  motion. 

An  appeal  from  any  order  to  the  Court  of ,  Appeals  affecting 
a  substantial  right,  arising  upon  any  interlocutory  proceeding,  or  upon 
any  question  of  practice  in  the  action,  may  be  heard  as  a  motion,  and 
noticed  for  hearing  for  any  regular  motion  day  of  the  cout. 

§  18  (amended  1865  to  read  as  foUawi :) 

There  shall  be  four  terms  of  the  Court  of  Appeals  in  each  year, 
to  be  held  at  the  Capitol,  in  the  city  of  Albany,  on  the  first  Tuesday 
of  January,  the  fourth  Tuesday  of  March,  the  third  Tuesday  of  June, 
and  the  last  Tuesday  of  September,  and  continued  for  as  long  a  period 
as  the  public  interests  may  require.  But  the  judges  of  said  court 
may,  in  their  discretion,  appoint  one  of  said  terms  in  each  year  to  be 
held  in  the  city  of  New  York.  Additional  terms  shall  be  appointed 
and  held  at  the  same  place  by  the  court  when  the  public  interest 
requires  it.  The  court  may,  by  general  rules,  provide  what  causes 
shall  have  a  preference  on  the  calendar.  On  a  second  and  each  sub- 
sequent appeal  to  the  Court  of  Appeals,  or  when  an  appeal  has  once 
been  dismissed  for  defect  or  irregularity,  the  cause  shall  be  placed 
upon  the  calendar  as  of  the  time  of  filing  the  first  appeal,  and  may 
be  noticed  and  put  on  the  calendar  for  any  succeeding  term ;  and 
whenever,  in  any  action  or  proceeding  in  which  the  people  of  this 
State,  or  any  State  Officer,  or  any  board  of  State  Officers,  is  or  are 
sole  plaintiff  or  defendant,  an  appeal  has  been  or  shall  be  brought 
from  any  judgment  or  order  for  or  against  him  or  them,  in  any  court, 
such  appeal  shall  have  a  preference  in  the  Supreme  Court  and  in  the 
Court  of  Appeals,  and  may  be  moved  by  either  party  out  of  the  order 
on  the  calendar. 
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§  14  (amended  1867  to  read  as  follows :) 

The  concurrence  of  five  judges  is  necessary  to  pronounce  a  judg- 
ment. If  five  do  not  concur,  the  case  must  be  reheard.  But  no 
more  than  two  rehearings  shall  be  had ;  and  if  on  the  second  rehear- 
ing five  judges  do  not  concur,  the  judgment  shall  be  affirmed. 

When  five  of  the  judges  do  not  concur,  and  a  rehearing  of  the 
case  is  ordered,  the  judges  shall  file  the  opinions  read  by  them  with 
the  reporter  of  the  court,  but  such  opinions  shall  not  be  published. 
No  person  other  than  the  judges  of  the  court,  the  reporter  of  the 
court,  or  the  counsel  or  attorney  of  either  of  the  parties  to  the  action 
shall  have  access  to,  or  a  copy  of,  the  said  opinions,  but  such  counsel 

or  attorney  may  have  access  to  and  a  copy  thereof. 

« 

§  63,  Subd.  10  (amended  1865,  Ch.  616,  hy  inserting  the  follow- 
ing y  between  lines  3  and  A  from  the  bottom  of  page  53,  ante ;) 

The  judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  the  possession,  or  the  value  thereof,  in  case  a  delivery  can- 
not be  had,  and  of  damages  for  the  detention.  If  the  property  have 
been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  return  thereof, 
judgment  for  the  defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof  in  case  a  return  cannot  be  had,  and  damages  for  taking 
and  withholding  the  same.  A.n  execution  shall  be  issued  thereon, 
and  if  the  judgment  be  for  the  delivery  of  the  possession  of  personal 
property,  it  shall  require  the  officer  to  deliver  the  possession  of  the 
same,  particularly  describing  it,  to  the  party  entitled  thereto,  and 
may  at  the  same  time  require  the  officer  to  satisfy  any  costs  or  dam- 
ages recovered  by  the  same  judgment  out  of  the  personal  property  of 
the'  party  against  whom  it  was  rendered,  to  be  specified  therein,  if  a 
delivery  thereof  cannot  be  had.  The  execution  shall  be  returnable 
within  sixty  days  after  its  receipt  by  the  ofiicer,  to  the  justice  who 
issued  the  same. 

§  64,  Subd.  4  (amended  1867  to  read  as  follows  :) 

The  answer  may  contain  a  denial  of  the  complaint,  or  of  any  part 
thereof,  and  also  notice  in  a  plain  and  direct  manner  of  any  facts  con- 
stituting a  defence  or  counter-claim. 

V 

§  99  (amended  1867  to  read  as  follows :) 

An  action  is  commenced  as  to  each  defendant  when  the  summons 
is  served  on  Him,  or  on  a  co-defendant,  who  is  a  joint  contractor,  or 
otherwise  united  in  interest  with  him.  An  attempt  to  commence  an 
action  is  deemed  equivalent  to  the  commencement  thereof  within  the 
meaning  of  this  title,  when  the  summons  is  delivered  with  the  intent 
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that  it  shall  be  actually  served  to  the  sheriff  or  other  officer  of  the 
county  in  which  the  defendants  or  one  of  them  usually  or  last  re- 
sided ;  or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county  in  wnich  such  corporation  was  established  by  law,  or 
where  its  general  business  was  transacted,  or  where  it  kept  an  office 
for  the  transaction  of  business. 

§  100  (amended  1867  io  read  as  follows :) 

If,  when  the  cause  of  action  shall  accrue  against  any  person,  he 
shall  be  out  of  the  State,  such  action  may  be  commenced  within  the 
terms  herein  respectively  limited,  after  the  return  of  such  person  into 
this  State ;  and  if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  %nd  reside  out  of  this  State,  or  remain  con- 
tinuously absent  therefrom  for  the  space  of  one  year  or  more,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action. 

§  111  (amended  1866  to  read  m  follows :) 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  section  one  hundred  and 
thirteen ;  but  this  section  shall  not  be  deemed  to  authorize  the  assign- 
ment of  a  thing  in  action  not  arising  out  of  contract.  But  an  action 
may  be  maintained  by  a  grantee  of  land  in  the  name  of  a  grantor,  or 
his  or  her  heirs  or  legal  representatives,  when  the  grant  or  grants  are 
void  by  reason  of  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor  at  the  time  of  the  delivery  of  the 
grant,  and  the  plaintiff  shall  be  allowed  to  prove  the  facts  to  bring 
the  case  within  this  provision. 

§  116  (amended  1865  to  read  as  follows:) 

The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  or,  if  under  that  age,  upon  the 
application  of  his  general  or  testamentary  guardian,  if  he  has  any,  or 
of  a  relative  or  friend  of  the  infant ;  if  made  by  a  relative  or  friend 
of  an  infant,  notice  thereof  must  first  be  given  to  such  guardian,  if  he 
has  one ;  if  he  has  none,  then  to  the  person  with  whom  such  infant 
resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty 
days  after  service  of  the  summons.  If  he  be  under  the  age  of  four- 
teen, or  neglect  so  to  apply,  then  upon  the  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  or  the  infant^  after  notice 
of  such  application  being  first  given  to  the  general  or  testamentary 
guardian  of  such  ilifant,  if  he  has  one  within  this  State ;  if  he  has 
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none,  then  to  the  infant  himself  if  over  fourteen  years  of  age,  and 
within  the  State ;  or,  if  under  that  age,  and  within  the  State,  to  the 
person  with  whom  such  infant  resides.  And  in  actions  for  the  par- 
tition of  real  property,  or  for  the  foreclosure  of  a  mortgage  or  other 
>  instrument,  when  an  infant  defendant  resides  out  of  this  State,  or  is 
temporarily  absent  therefrom,  the  plaintiff  may  apply  to  the  court  in 
which  the  action  is  pending,  at  any  special  term  thereof,  and  will  be 
entitled  to  an  order  designating  some  suitable  person  to  be  the  guard- 
ian for  the  infant  defendant,  for  the  purposes  of  the  action,  unless  the 
infant  defendant,  or  some  one  in  his  behalf,  within  a  number  of  days 
after  the  service  of  a  copy  of  the  order,  which  number  of  days  shall 
be  in  the  said  order  specified,  shall  procure  to  be  appointed  a  guardian 
for  the  said  infant,  and  the  court  shall  give  special  directions  in  the 
order  for  the  manner  of  the  service  thereof,  which  may  be  upon  the 
infant. 

And  in  case  an  infant  defendant  having  an  interest  in  the  event  of 
the  action  shall  reside  in  any  State  with  which  there  shall  not  be  a 
regular  communication  by  mail,  on  such  fact  satisfactorily  appearing 
to  the  court,  the  court  may  appoint  a  guardian  ad  litem,  for  such  ab- 
sent infant  party,  for  the  purpose  of  protecting  the  right  of  such  infant 
in  said  action,  and  on  such  guardian  ad  litem,  process,  pleadings  and 
^  notices  in  the  action  may  be  served  in  the  like  manner  as  upon  a  party 
residing  in  this  State. 

§  118  (amended  1867  to  read  oa  follows  ;) 

Any  person  may  be  made  a  defendant  who  has  or  claims  an  inter- 
est in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the  questions  in- 
volved therein ;  and  in  an  action  to  recover  the  possession  of  real 
estate,  the  landlord  and  tenant  thereof  may  be  joined  as  defendants ; 
and  any  person  claiming  title  or  a  right  of  possession  to  real  estate 
may  be  made  parties  plaintiff  or  defendant,  as  the  case  may  require, 
to  any  such  action. 

§  132  (amended  1866  to  read  as  follows:) 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff,  at  the 
time  of  filing  the  complaint,  or  at  any  time  afterwards,  or  whenever  a 
warrant  of  attachment,  under  chapter  four  of  title  seven,  part  second 
of  this  Code,  shall  be  issued,  or  at  any  time  afterwards,  the  plaintiff, 
or  a  defendant  when  he  sets  up  an  affirmative  cause  of  action  in  his 
answer  and  demands  substantive  relief,  at  the  time  of  filing  his  answer, 
or  at  any  time  afterwards,  if  the  same  be  intended  to  affect  real  estate, 
may  file  with  the  clerk  of  each  county  in  which  the  property  is  situ- 
ated a  notice  of  the  pendency  of  the  action,  containing  the  names  of 
the  parties,  the  object  of  the  action,  and  the  description  of  the  prop- 
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ertj  in  that  county  affected  thereby ;  and  if  the  action  be  for  the  fore- 
closure of  a  mortgage,  such  notice  must  be  filed  twenty  days  before 
judgment,  and  must  contain  the  dat«  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same.  From  the 
time  of  filing  only  shall  the  pendency  of  the  action  be  constructive 
notice  to  a  purchaser  or  incumbrancer  of  the  property  affected  there- 
by ;  and  every  person  whose  conveyance  or  incumbrance  is  subse- 
quently executed  or  subsequently  recorded,  shall  be  deemed  a  subse- 
quent purchaser  or  incumbrancer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice,  to  the  same  extent  as  if  he 
were  made  a  party  to  the  action.  For  the  purposes  of  this  section, 
an  action  shall  be  deemed  to  be  pending  from  the  time  of  filing  such 
notice ;  provided,  however,  that  such  notice  shall  be  of  no  avail  unless 
it  shall  be  followed  by  the  first  publication  of  the  summons  on  an 
order  therefor,  or  by  the  personal  service  thereof  on  a  defendant  within 
sixty  days  after  such  filing.  And  the  court  in  which  the  said  action 
was  commenced  may,  in  its  discretion,  at  any  time  after  the  action 
shall  be  settled,  discontinued,  or  abated,,as  is  provided  in  section  num- 
ber one  hundred  and  twenty-one,  on  application  of  any  person  aggrieved, 
and  on  good  cause  shown,  and  on  such  notice  as  shall  be  directed  or 
approved  by  the  court,  order  the  notice  authorized  by  this  section  to 
be  canceled  of  record  by  the  clerk  of  any  county  in  whose  office  the 
same  may  have  been  filed  or  recorded ;  and  such  cancellation  shall  be 
made  by  an  indorsement  to  that  effect  on  the  margin  of  the  record, 
which  shall  refer  to  the  order,  and  for  which  the  clerk  shall  be  entitled 
to  a  fee  of  twenty -five  cents. 

§  136  (amended  1866  to  read  (u  follows :) 

Where  the  action  is  against  two  or  more  defendants,  and  the  sum- 
mons is  served  on  one  or  more  of  them,  but  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon  con- 
tract, he  may  proceed  against  the  defendant  served,  unless  the  court 
otherwise  direct;  and  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all  and  the  separate 
property  of  the  defendants  served,  and  if  they  are  subject  to  arrest 
against  the  persons  of  the  defendants  served  ;  or 

2.  If  the  action  be  against  defendants  severally  liable,  he  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as  if  they 
were  the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendant  or  defendants  if  the  action 
had  been  against  them  or  any  of  them  alone. 
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4.  If  the  name  of  one  or  more  partners  shall,  for  any  cause,  have 
been  omitted  in  any  action  in  which  judgment  shall  have  passed  against 
the  defendants  named  in  the  summons,  and  such  omission  shall  not 
have  been  pleaded  in  such  action,  the  plaintiff,  in  case  the  judgment 
therein  shall  remain  unsatisfied,  may  by  action  recover  of  such  partner 
separately,  upon  proving  his  joint  liability,  notwithstanding  he  may 
not  have  been  named  in  the  original  action ;  but  the  plaintiff  shall 
have  satisfaction  of  only  one  judgment  rendered  for  the  same  cause  of 
action. 


§  177  (amended  1866  to  read  as  follows  :) 

The  plaintiff  and  defendant  respectively  may  be  allowed  on  mo- 
tion to  make  a  supplemental  complaint,  answer  or  reply,  alleging  facts 
material  to  the  case  occurring  after  the  former  complaint,  answer  or 
reply,  or  of  which  the  party  was  ignorant  when  his  former  pleading 
was  made,  and  either  party  may,  by  leave  of  the  court,  in  any  pend- 
ing or  future  action,  set  up  by  a  supplemental  pleading  the  judgment 
or  decree  of  any  court  of  competent  jurisdiction  rendered  since  the 
commencement  of  such  action,  determining  the  matters  in  controversy 
in  said  action  or  any  part  thereof,  and  if  said  judgment  be  set  up  by 
the  plaintiff,  the  same  shall  be  without  prejudice  to  any  provisional 
remedy  theretofore  issued  or  other  proceedings  had  in  said  action  on 
his  behalf. 


§  227  (amended  1866  to  read  as  follows:) 


In  an  action  arising  on  contract  for  the  recovery  of  money  only, 
or  in  an  action  for  the  wrongful  converaion  of  personal  property, 
against  a  corporation  created  by  or  under  the  laws  of  any  other  State, 
government,  or  country,  or  against  a  defendant  who  is  not  a  resident 
of  this  State,  or  against  a  defendant  who  has  absconded  or  concealed 
himself,  or  whenever  any  person  or  corporation  is  about  to  remove 
any  of  his  or  its  property  from  this  State,  or  has  assigned,  disposed 
of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  any  of  his 
or  its  property  with  intent  to  defraud  creditors,  as  hereinafter  men- 
tioned, the  plaintiff,  at  the  time  of  issuing  the  summons,  or  any  time 
afterwards,  may  have  the  property  of  such  defendant  or  corporation 
attached,  in  the  manner  hereinafter  prescribed,  as  a  security  for  the 
satisfaction  of  such  judgment  as  the  plaintiff  may  recover ;  and  for  the 
purposes  of  this  section  an  action  shall  be  deemed  commenced  when 
the  summons  is  issued  ;  provided,  however,  that  personal  service  of 
such  summons  shall  be  made,  or  publication  thereof  commenced  within 
thirty  days. 
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§  243  (amended  1865  to  read  cu  follows :) 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compensation  for 
services,  and  the  same  disbursements,  mider  this  title,  as  are  allowed 
for  like  services,  and  disbursements,  under  the  provisions  of  chapter 
five,  title  one,  and  part  two  of  the  Revised  Statutes.  Provided,  how- 
ever, that  no  poundage  or  other  compensation  shall  be  allowed  to 
the  said  sheriff  (except  his  fee  of  fifty  cents  for  making  the  levy, 
and  such  compensation  for  his  trouble  and  expense  in  taking  posses- 
sion of  and  preserving  the  property  as  shall  be  fixed  by  the  officer 
issuing  the  attachment),  unless  a  settlement  shall  be  had,  or  a  judg- 
ment shall  be  recovered,  and  collected  in  whole  or  in  part,  in  the 
action  in  which  the  attachment  in  this  title  referred  to  shall  have 
issued.  And  where  a  judgment  shall  have  been  recovered  and  col- 
lected in  part  only,  the  amount  of  his  poundage  shall  not  be  estimated 
upon  any  sum  greater  than  the  sum  collected  upon  such  judgment. 
And  where  a  settlement  shall  be  had,  the  amount  of  his  poundage 
shall  not  be  estimated  upon  any  sum  greater  than  the  amount  at 
which  said  settlement  is  made. 


§  244y  Subd.  4  (amended  1867  to  read  as  follows :) 

4.  In  the  cases  provided  in  this  Code  and  by  special  statutes,  when 
a  corporation  has  been  dissolved,  or  is  insolvent  or  in  imminent  danger 
of  insolvency,  or  has  forfeited  its  corporate  rights ;  and  in  like  cases, 
of  the  property  within  this  State  of  foreign  corporations.  Receivers 
of  the  property  within  this  State  of  foreign  and  other  corporations 
shall  be  allowed  such  commissions  as  may  be  fixed  by  the  court  ap- 
pointing them,  not  exceeding  five  per  cent,  on  the  amount  received 
and  disbursed  by  them. 


§  266  (amended  1865  to  read  as  follows :) 

At  any  time  after  issue,  and  at  least  fourteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving  the 
notice  shall  furnish  the  clerk,  at  least  eight  days  before  the  court,  with 
a  note  of  the  issue  containing  the  title  of  the  action,  the  names  of  the 
attorneys,  and  the  time  when  the  last  pleading  was  served,  and  the 
clerk  shall  thereupon  enter  the  cause  upon  the  calendar,  according  to 
the  date  of  the  issue.  In  the  first  judicial  district  there  need  be  but 
one  notice  of  trial,  and  one  note  of  issue  from  either  party,  and  the 
action  shall  then  remain  on  the  calendar  until  disposed  of,  and  when 
called  may  be  brought  to  trial  by  the  party  giving  the  notice.  In 
every  action  in  which  issue  of  fact  is  now  joined,  and  the  action  is 
now  placed  upon  the  calendar  of  the  Supreme  Court  of  the  first  judi- 
cial district,  or  of  the  Superior  Court  of  the  city  of  New  York,  or  of 
the  Court  of  Common  Fleas  for  the  city  and  county  of  New  York, 
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the  party  who  shall  have  filed  such  note  of  issue,  shall,  as  a  condition 
precedent  to  such  action  being  brought  to  trial,  pay  to  the  clerk  of  the 
court  thp  sum  of  three  dollars ;  and  in  every  action  in  either  of  the 
said  courts,  commenced  afler  the  passage  of  this  act,  the  party  who 
shall  file  therein  a  first  note  of  issue  of  fact,  shall,  as  a  condition  pre- 
cedent to  such  filing,  pay  to  the  clerk  of  the  court  the  sum  of  three 
dollars;  and  the  amounts  so  received  shall  be  accounted  for  under 
oath,  and  paid  over  nionthly,  by  the  clerk  of  each  of  said  courts,  to 
the  comptroller  of  the  city  of  New  York,  and  by  him  deposited  in  the 
county  treasury,  to  be  used  as  a  fund  for  the  payment  of  the  salaries 
of  stenographers  employed  in  said  courts,  as  provided  for  in  this  sec- 
tion. If  the  fund  thus  created  be  inadequate  to  pay  such  salaries,  the 
additional  amount  necessary  for  such  payment  shall  be  appropriated 
and  paid  from  the  fund  of  county  contingencies,  to  which  fund  any 
surplus  of  the  sums  so  paid  over  to  the  comptroller  as  hereinbefore 
provided  shall  be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenogra- 
pher for  the  circuit,  trial  term  or  special  term  at  which  issues  of  fact 
are  tried,  which  constitutes  a  separate  branch  of  such  court,  who  shall 
be  a  sworn  officer  of  the  court,  shall  hold  office  during  the  pleasure  of 
the  court,  and  shall  be  paid  a  salary  of  twenty-five  hundred  dollars 
per  annum,  in  like  manner  as  the  salaries  of  other  officers  of  the  courts 
are  now  paid.  It  shall  be  the  duty  of  every  stenographer  so  appointed 
for  any  circuit,  trial  term  or  special  term,  under  the  direction  of  the 
presiding  judge  thereof,  to  take  full  stenographic  notes  of  all  proceed- 
ings in  every  trial  thereat ;  and  in  case  the  presiding  judge  shall  re- 
quire a  transcript  of  said  stenographic  notes,  he  may  order  the  expense 
thereof  to  be  paid  equally  by  the  parties  to  the  action,  at  the  rate  of 
ten  cents  for  every  one  hundred  words  so  transcribed,  and  may  enforce 
payment  thereof,  and  the  amount  so  paid,  together  with  the  sum  paid 
as  a  condition  precedent  to  the  cause  being  brought  to  trial,  or  to  the 
first  note  of  issue  being  filed  as  hereinbefore  provided,  shall  be  deemed 
a  necessary  disbursement  within  the  meaning  of  section  three  hundred 
and  eleven  of  the  Code  of  Procedure,  and  shall  be  allowed  as  such  to 
the  prevailing  party  in  the  action. 

At  any  extra  circuit,  trial  term  or  special  term  of  said  courts,  the 
presiding  judge  thereof  shall  appoint  a  stenographer  for  such  extra 
circuit  or  term,  who  shall,  in  like  manner  as  aforesaid,  be  a  sworn 
officer,  and  who  shall  be  paid  a  compensation  at  the  rate  and  in  the 
manner  hereinbefore  provided.  When  a  court  of  Oyer  and  Terminer 
shall  be  held  in  and  for  the  city  and  county  of  New  York,  the  presid- 
ing judge  thereof  shall  designate  one  of  the  stenographers  of  the  Su- 
preme Court  to  act  as  stenographer  of  such  Court  of  Oyer  and  Termi- 
ner during  its  session,  who  shall,  in  like  manner  as  aforesaid,  be  a 
sworn  officer,  but  who  shall  receive  no  compensation  in  addition  to  his 
salary  as  hereinbefore  provided,  except  that  in  case  a  transcript  of  his 
stenographic  notes,  taken  on  the  trial  of  any  criminal  cause,  be  re- 
quired for  the  use  of  the  presiding  judge,  or  the  district  attorney,  the 
expense  thereof  shall,  on  the  order  of  such  judge  or  district  attorney, 
be  paid  as  a  county  charge,  at  the  rate  hereinbefore  specified. 
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The  surrogate  of  the  county  of  New  York  is  hereby  authorized 
and  directed  to  appoint  a  stenographer  to  the  Surrogate's  Court  of  said 
county,  who  shall  be  a  sworn  officer  of  the  court,  and  shall  b|^  p^d  a 
salary  of  three  thousand  dollars  a  year,  in  like  manner  as  the  salaries 
of  clerks  in  said  court  are  now  paid  by  law  from  the  fees  of  said 
court,  paid  into  the  treasury  of  the  county  of  New  York.  The  ste- 
nographer so  appointed,  shall  be  skilled  in  the  practice  of  his  art,  and 
shall  hold  his  position  during  good  behaviour,  and  so  long  as  he  effi- 
ciently dischai^es  the  duties  of  his  office.  He  shall,  under  the  direc- 
tion of  the  said  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings in  said  court,  in  which  oral  proofs  shall  be  given,  which  notes 
shall  be  fairly  transcribed,  and  after  being  signed  by  the  witnesses, 
deponent  or  affiant,  shall  be  filed  in  the  office  of  said  surrogate.  By 
consent  of  the  parties  to  the  proceeding  in  which  such  proofs  shall  be 
taken,  and  said  surrogate,  the  signing  of  such  record  of  proof  by  the 
witness,  deponent  or  afliant,  may  be  waived,  in  which  case  such  record, 
after  being  authenticated  by  the  certificate  of  said  stenographer,  or  of 
said  surrogate,  shall  be  deemed  to  be  the  record  of  any  proofs  or  pro- 
ceedings so  taken. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fact,  at  any 
Circuit  Court,  or  Court  of  Oyer  and  Terminer,  it  shall  be  lawful  for 
the  presiding  justice,  in  his  discretion,  to  employ  a  stenographer,  who 
shall  be  entitled  to  such  compensation  as  shall  be  certified  by  such 
justice,  not  exceeding  five  dollars  for  each  day's  attendance  at  such 
court,  at  the  request  of  such  justice,  and  ten  cents  a  mile  for  travel 
from  his  place  of  residence  to  the  place  where  the  court  is  held,  to- 
gether with  such  sum  for  stationery  as  the  presiding  justice  shall  cer- 
tify, which  compensation  shall  be  a  charge  upon  the  counties  in  which 
such  courts  shall  be  held  respectively,  and  shall  be  allowed,. and  paid 
from  the  court  fund,  in  like  manner  as  other  charges  are  allowed  and 
paid  from  it.  It  shall  be  the  d.uty  of  such  stenographer  to  furnish  to 
any  party  to  such  trials,  upon  request,  a  copy  of  the  evidence  and 
proceedings  taken  by  him  on  such  trials,  or  of  such  part  thereof  as 
may  be  required,  on  payment,  on  behalf  of  such  party,  of  ten  cents 
for  every  one  hundred  words  of  the  copy  so  furnished. 

267  (amended  1865  io  read  as  follows:) 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision  shall 
be  given  in  writing,  and  shall  contain  a  statement  of  the  facts  found, 
and  the  conclusions  of  law,  separately ;  and  upon  a  trial  of  an  issue 
of  law,  the  decision  shall  be  made  in  the  same  manner,  stating  the 
conclusions  of  law.  Such  decision  shall  be  filed  with  the  clerk  within 
twenty  days  after  the  court  at  which  the  trial  took  place.  Judgment 
upon  the  decision  shall  be  entered  accordingly.  If,  upon  motion,  by 
either  party,  to  a  general  or  special  term  of  the  court,  it  shall  be  made 
to  appear  that  the  decision  is  unreasonably  delayed,  the  court  may 
make  an  order  absolute  for  a  new  trial,  or  may  order  a  new  trial  un- 
less the  decision  shall  be  filed  by  a  time  to  be  specified  in  the  order. 
The  costs  of  the  former  trial  shall  abide  the  event  of  the  new  trial. 
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§  268,  first  paragraph  (amended  1867  to  read  ds  follows ;) 

1.  For  the  purposes  of  an  appeal,  either  party  may  except  to  a 
decision  on  a  matter  of  law  arising  upon  such  trial  within  ten  days 
afler  notice  in  writing  of  the  judgment,  in  the  same  manner  and  with 
the  same  effect  as  upon  a  trial  by  jury.  Provided,  however,  that 
where  the  decision  filed  under  section  two  hundred  and  sixty-seven 
does  not  authorize  a  final  judgment,  but  directs  further  proceedings 
before  a  referee  or  otherwise,  either  party  may  move  for  a  new  trial 
at  general  term,  and  for  that  purpose  may  within  ten  days  afler  notice 
of  the  decision  being  filed,  except  thereto,  and  make  a  case  or  excep- 
tions as  above  provided  in  case  of  an  appeal. 

§  278  (amended  1865-1866  to  read  as  follows :) 

In  all  cases  of  reference  the  parties  as  to  whom  issues  are  formed, 
in  the  action  (except  when  the  defendant  is  an  infant  or  an  absentee) 
may  agree  in  writing  upon  a  person  or  persons,  not  exceeding  three, 
and  a  reference  shall  be  ordered  to  him  or  them,  and  to  no  other  per- 
son or  persons.  And  if  such  parties  do  not  agree,  the  court  shall  ap- 
point one  or  more  referees,  not  more  than  three,  who  shall  be  free 
from  exception.  And  no  person  shall  be  appointed  referee  to  whom 
all  parties  in  the  action  shall  object,  except  in  actions  for  divorce. 
And  no  judge  or  justice  of  any  court  shall  sit  as  referee  in  any  action 
pending  in  the  court  of  which  he  is  judge  or  justice,  and  not  already 
referred,  unless  the  parties  otherwise  stipulate.  The  referee  or  ref- 
erees shall  make  and  deliver  a  report  within  sixty  days  from  the  time 
the  action  shall  be  finally  submitted ;  and  in  default  thereof,  and  before 
*the  report  is  delivered,  either  party  may  serve  notice  upon  the  oppo- 
site party  that  he  elects  to  end  the  reference ;  and  thereupon  the 
action  shall  proceed  as  though  no  reference  had  been  ordered,  and  the 
referees  shall  not  in  such  ease  be  entitled  to  any  fees. 

§  282  (amended  1867  to  read  as  follows:) 

Upon  filing  a  judgment-roll  upon  a  judgment  directing  in  whole 
or  in  part  the  payment  of  money,  it  may  be  docketed  with  the  clerk 
of  the  county  where  the  judgment-roll  was  filed,  and  in  any  other 
county,  upon  the  filing  with  the  clerk  thereof  a  transcript  of  the  origi- 
nal  ^'  docket,"  and  shall  be  a  lien  on  the  real  property  in  the  county 
where  the  same  is  docketed,  of  every  person  against  whom  any  such 
judgment  shall  be  rendered,  and  which  he  may  have  at  the  time  of 
th^  docketing  thereof  in  the  county  in  which  such  real  property  is 
situated,  or  which  he  shall  acquire  at  any  time  thereafter,  for  ten 
years  from  the  time  of  docketing  the  same  in  the  county  where  the 
judgment-roll  was  filed.  But  the  time  during  which  the  party  recov- 
ering or  owning  such  judgment  shall  be  or  shall  have  been  restrained 
from  proceeding  thereon  by  any  order  of  injunction,  or  other  order, 
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or  bj  the  operation  of  any  appeal,  shall  not  constitute  any  part  of  the 
ten  years  aforesaid,  as  against  the  defendant  in  such  judgment,  or  the 
party  obtaining  such  orders  or  making  such  appeal,  or  any  other  per- 
son who  is  not  a  purchaser,  creditor  or  mortgagee  in  good  faith.  But 
whenever  an  appeal  from  any  judgment  shall  be  pending,  and  the  un- 
dertaking requisite  to  stay  execution  on  such  judgment  shall  have  been 
given,  and  the  appeal  perfected  as  provided  in  the  Code,  the  court  in 
which  such  judgment  was  recovered  may,  on  special  motion,  after 
notice  to  the  person  owning  the  judgment,  on  such  terms  as  they  shall 
see  fit,  direct  an  entry  to  be  made  by  the  clerk  on  the  docket  of  such 
judgment,  that  the  same  is  "  secured  on  appeal,"  and  thereupon  it  shall 
cease  during  the  pendency  of  said  appeal  to  be  a  lien  on  the  real  prop- 
erty of  the  judgment-debtor,  as  against  purchasers  and  mortgagees  in 
good  faith. 


§  283  (amended  1866  0  read  at  follows :) 


Writs  of  execution  for  the  enforcement  of  judgments  a^  now  used 
are  modified  in  conformity  to  this  title,  and  the  party  in  whose  favor 
judgment  has  been  heretofore  or  sl^all  hereafler  be  given,  and  in  case 
of  his  death  his  personal  representatives  duly  appointed,  may,  at  any 
time  within  five  years  after  the  entry  of  judgment,  proceed  to  enforce 
the  same,  as  prescribed  by  this  title. 


§  292|  Subd.  1  (amended  1867  to  read  oi  follows :) 


1.  When  an  execution  against  property  of  the  judgment^lebtor, 
or  any  one  of  several  debtors  in  the  same  judgment  issued  to  the 
sheriff  of  the  county  where  he  resides  or  has  a  place  of  business,  or 
if  he  do  not  reside  in  the  State,  to  the  sheriff  of  the  county  where  a 
judgment-roll  or  a  transcript  of  a  justice's  judgment  for  twenty-five 
dollars  or  upward,  exclusive  of  costs,  is  filed,  is  returned  unsatisfied, 
in  whole  or  in  part,  the  judgment-creditor,  at  any  time  after  such  re- 
turn made,  is  entitled  to  an  order  from  a  judge  of  the  court,  or  a 
county  judge  of  the  county  to  which  the  execution  was  issued,  or  a 
judge  of  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  when  the  execution  was  issued  to  such  city  and  county,  requir- 
ing such  judgment-debtor  to  appear  and  answer  concerning  his  prop- 
erty before  such  judge,  at  a  time  and  place  specified  in  the  order, 
within  the  county  to  which  the  execution  was  issued.  But  in  case  of 
an  order  made  by  a  justice  of  the  Supreme  Court  all  subsequent  pro- 
ceedings shall  be  had  before  some  justice  in  the  judicial  district  where 
the  judgment-debtor  resides,  to  be  specified  in  the  order. 
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§  307  (amended  1866-67  to  read  as  follows:) 


When  allowed  oosts  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial  in 
actions  where  judgment  for  failure  to  answer  can  be  taken  without 
application  to  the  court,  fifteen  dollars ;  where  judgment  can  only  be 
taken  on  such  application,  twenty-five  dollars;  for  all  proceedings 
after  notice  of  and  before  trial,  fifteen  dollars ;  for  eacn  additioii^ 
defendant  served  with  process,  not  exceeding  ten,  two  dollars ;  and 
for  each  necessary  defendant  in  excess  of  that  number,  served  with 
process,  one  dollar. 

2.  To  the  defendant,  for  all  proceedings  before  notice  of  trial,  ten 
dollars ;  and  for  all  proceedings  after  notice  of  and  before  trial,  fifteen 
dollars. 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all  proceed- 
ings after  the  granting  of  and  before  such  new  trial,  twenty-five 
dollars ;  for  attending  upon  and  taking  the  deposition  of  a  witness 
conditionally,  or  attending  to  perpetuate  his  testimony,  ten  dollars ; 
for  drawing  interrogatories  to  annex  to  a  commission  for  the  taking  of 
testimony,  ten  dollars ;  for  attending  the  examination  of  a  party  be- 
fore trial,  ten  dollars ;  for  making  and  serving  a  case,  or  case  contain- 
ing exceptions,  twenty  dollars,  except  that  where  the  case  shall  neces- 
sarily contain  more  than  fifty  folios,  there  shall  be  allowed  ten  dollars 
in  addition  thereto ;  and  for  making  and  serving  amendments  thereto, 
ten  dollars.  To  the  plaintiff  for  the  appointment  of  a  guardian  of  an 
infant  defendant,  ten  dollars ;  but  no  more  than  ten  dollars  shall  be 
allowed  for  the  appointment  of  guardians  in  any  one  action.  To  the 
plaintiff  for  procuring  an  order  of  injunction,  ten  dollars^ 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty  dollars; 
for  every  trial  of  an  issue  of  fact,  thirty  dollars ;  and  where  the  trial 
shall  necessarily  occupy  more  than  two  days,  ten  dollars  in  addition 
thereto. 

5.  To  either  party  on  appeal,  except  to  the  Court  of  Appeals,  and 
except  appeals  in  the  cases  mentioned  in  subdivisions  one,  three, 
four  and  five  of  section  three  hundred  and  forty-nine,  and  except  in 
cases  mentioned  in  the  second  paragraph  of  section  three  hundred 
and  forty-four,  before  argument,  twenty  dollars ;  for  argument,  forty 
dollars ;  and  the  same  costs  shall  be  allowed  to  either  party  before 
argument,  and  for  argument  on  application  for  judgment  upon 
special  verdict,  or  upon  verdict  subject  to  the  opinion  of  the  court, 
or  for  a  new  trial,  on  a  case  made  and  in  cases  where  exceptions  are 
ordered  to  be  heard  in  the  first  instance  at  a  general  term,  under  the 
provisions  of  section  two  hundred  and  sixty-five. 
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6.  To  either  party  on  appeal  to  the  Court  of  Appeals,  before  argu- 
ment, thirty  dollars ;  for  ai^ument,  sixty  dollars ;  and  when  a  judg- 
ment is  affirmed,  the  court  may,  in  its  discretion,  also  award  damages 
for  the  delay,  not  exceeding  ten  per  cent,  on  the  amount  of  the  judg- 
ment ;  for  preparing  and  serving  a  case,  or  case  containing  exceptions, 
in  appeals  to  Uie  Ck)urt  of  App^s,  twenty  dollars. 

7.  To  either  party,  for  every  circuit  or  term,  not  exceeding  five 
circuits,  and  five  special  and  five  general  terms,  at  which  the  cause  is 
necessarily  on  the  calendar  and  is  not  tried,  or  is  postponed  by  order 
of  the  court,  ten  dollars ;  and  for  every  term  not  exceeding  ten,  ex- 
cluding the  term  at  which  the  cause  is  argued  in  the  Court  of  Appeals, 
ten  dollars;  but  in  an* action  hereafter  brought  to  recover  dower, 
before  admeasurement,  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs  unless  it  appear  that  the  dower  was 
demanded  before  the  commencement  of  the  action  and  was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings 
under  chapter  two,  title  twelve,  of  the  second  part  of  this  Code  (sec- 
tions three  hundred  and  seventy-five  to  three  hundred  and  eighty-one), 
as  upon  the  commencement  of  an  action. 

§  809  (amended  1865  to  read  as  follows :) 

These  rates  shall  be  estimated  upon  the  value  of  the  property 
claimed  or  attached,  or  afiected  by  the  adjudication  upon  the  will  or 
other  instrument,  or  sought  to  be  partitioned,  or  the  amount  found 
due  or  unpaid  upon  the  mortgage  in  an  action  for  foreclosure.  And 
whenever  it  shall  be  necessary  to  apply  to  the  court  for  an  order  en- 
forcing the  payment  of  an  installment  falling  due,  after  judgment,  in 
an  action  for  foreclosure,  the  plaintiff  shall  be  entitled  to  the  rate  of 
allowance  in  the  last  section  prescribed,  but  to  no  more  in  the  aggre- 
gate than  if  the  whole  amount  of  the  mortgage  had  been  due  when 
judgment  was  entered.  Such  amount  of  value  must  be  determined  by 
the  court  or  by  the  commissioners,  in  case  of  actual  partitions.  In 
difficult  and  extraordinary  cases,  where  a  defence  has  been  interposed, 
or  in  such  cases  where  a  trial  has  been  had,  and  in  actions  or  proceed- 
ings for  the  partition  of  real  estate,  the  court  may  also,  in  its  discre- 
tion, make  a  further  allowance  to  any  party,  not  exceeding  five  per 
cent,  upon  the  amount  of  the  recovery  or  daim,  or  subject-matter  in- 
volved. 

§  384  (amended  1865  to  read  as  follows:) 

To  render  an  appeal  effectual  for  any  purpose,  a  written  undertak- 
ing must  be  executed  on  the  part  of  the  appellant  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damages 
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which  may  be  awarded  against  him  on  the  appeal,  not  exceeding  five 
hundred  dollars,  or  that  sum  must  be  deposited  with  the  clerk  with 
whom  the  judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  or  deposit  may  be  waived  by  a  written 
consent  on  the  part  of  the  respondent. 

§  848  (amended  1866  io  read  as  follows :) 

The  undertaking  must  be  filed  with  the  clerk  with  whom  the  judg- 
ment or  order  appealed  from  was  entered.  The  provisions  of  this 
chapter  as  to  the  security  to  be  given  upon  appeals,  and  as  to  the  stay 
of  proceedings,  shall  apply  to  appeals  taken  under  subdivision  three 
of  section  eleven. 

§  862  (amended  1865  to  read  as  follows  :) 

When  a  judgment  shall  have  been  rendered  by  the  general  term 
of  the  Marine  Court  of  the  city  of  New  York,  or  by  a  justice  of  a 
justice's  court  of  that  city,  the  appeal  shall  be  to  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  Marine  Court  prescribed 
herein  shall  be  from  an  actual  determination  at  such  general  termi 
only,  and  shall  be  taken  within  twenty  days  after  judgment  by  such 
general  term.  In  the  city  of  Buffalo,  the  appeals  from  the  courts  of 
justices  of  said  city  shall  be  to  the  Superior  Court  of  said  city. 
When  rendered  by  any  of  the  other  courts  enumerated  in  section  three 
hundred  and  fifty-one,  the  appeal  shall  be  to  the  county  court  of  the 
county  where  the  judgment  was  rendered.  On  such  appeal,  when  the 
amount  of  the  daim  or  claims  for  which  judgment  was  demanded  by 
either  party  in  his  pleadings  in  the  court  below  shall  exceed  fifty  dol- 
lars, or  when,  in  an  action  to  recover  the  possession  of  personal  prop- 
erty, the  value  of  the  property  as  assessed  and  the  damages  recovered 
shall  exceed  fifty  dollars,  exclusive  of  costs,  a  new  trial  shall  be  had 
in  the  county  court  in  the  following  appelate  cases :    . 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law  joined 
between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between  the 
parties  whether  the  defendant  was  present  at  the  trial  or  not. 

And  when  the  appeal  is  to  the  Superior  Court  of  Buffalo,  in  the 
cases  in  which,  by  the  terms  of  this  section,  a  new  trial  may  be  had, 
such  new  trial  shall  be  had  in  the  said  Superior  Court. 

Provided,  however,  that  the  appellant  may,  in  cases  where  the 
amount  for  which  judgment  is  demanded  by  either  party  in  his  plead- 
ings exceeds  fifty  dollars,  or  where,  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  value  of  the  property  as  assessed 
and  the  damages  recovered  shall  exceed  fifty  dollars  exclusive  of  costs, 


1068  APPENDIX.  [§379 

If  the  offer  be  made,  and  accepted  by  the  appellant,  the  appellant 
shall  recover  all  his  disbursements  on  appeal,  and  all  his  costs  in  the 
court  below«  But  the  appellant  shall  not  recover  costs  except  as  pro- 
vided in  this  chapter.  The  respondent  shall  be  entitled  to  recover 
costs  where  the  appellant  is  not.  Whenever  costs  are  awarded  to  the 
appellant,  he  shidl  be  allowed  to  tax  as  part  thereof  the  costs  and 
fees  paid  to  the  justice  on  making  the  appeal,  as  disbursements,  in 
addition  to  the  costs  in  the  Appellate  Court ;  and  when  the  judgment 
in  the  suit  before  the  justice  was  against  such  appellant,  he  shall  fur- 
ther be  allowed  to  tax  the  costs  incurred  by  him  which  he  would  have 
been  entitled  to  recover  in  case  the  judgment  below  has  been  rendered 
in  his  favor.  If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages 
be  had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the 
court  shall  set  off  such  costs  against  such  debt  or  damages,  and  render 
judgment  for  the  balance.  The  following  fees  and  costs,  and  no  other, 
except  fees  of  officers,  disbursements,  and  witnesses'  fees,  shall  be  al- 
lowed  on  appeal,  to  the  party  entitled  to  costs  as  herein  provided, 
when  the  new  trial  is  in  tne  County  Court.  For  proceedings  before 
notice  of  trial,  ten  dollars ;  for  all  subsequent  proceedings  before  trial, 
seven  dollars ;  for  trial  of  an  issue  of  law,  ten  dollars ;  for  every 
trial  of  an  issue  of  fact,  fifteen  dollars ;  for  argument  of  a  motion  for 
a  new  trial  on  a  case  or  a  bill  of  exceptions,  ten  dollars  ;  in  all  cases, 
to  either  party,  for  every  term  not  exceeding  five,  at  which  the  appeal 
is  necessarily  on  the  calendar  and  is  not  tried  or  is  not  postponed  by 
the  court,  seven  dollars.  In  other  appeals  the  costs  shall  be  as  fol- 
lows :  To  the  appellant,  on  reversal,  fifteen  dollars ;  to  the  respond- 
ent, on  the  affirmance,  twelve  dollars.  If  the  judgment  appealed  from 
be  reversed  in  part  and  affirmed  as  to  the  residue,  the  amount  of  costs 
allowed  to  either  party  shall  be  such  sum  as  the  Appellate  Court  may 
award,  not  exceeding  ten  dollars.  If  the  appeal  be  dismissed  for  want 
of  prosecution,  as  provided  bv  section  three  hundred  and  sixty-four, 
no  costs  shall  be  allowed  to  either  party.  In  every  appeal,  the  justice 
of  the  peace  before  whom  the  judgment  appealed  from  was  rendered, 
shall  receive  two  dollars  for  his  return.  If  the  judgment  be  reversed 
for  an  error  of  fact  in  the  proceedings,  not  affecting  the  merits,  costs 
shall  be  in  the  discretion  of  the  court.  If  in  the  notice  of  appeal  the 
appellant  shall  not  state  in  what  particular  or  particulars  he  claims 
the  judgment  should  have  been  more  favorable  to  him,  he  shall  not  be 
entitled  to  costs  unless  the  judgment  appealed  from  shall  be  wholly 
reversed. 


§  879  (amended  18^6  to  read  as  folUnos :) 


Upon  such  summons  any  party  summoned  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  up  any  defence 
thereto  whiph  may  have  arisen  subsequently  to  such  judgment ;  and 
in  addition  thereto,  if  the  party  be  proceeded  agaibst  according  to 
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section  three  hundre<hand  sevent  j-five,  he  may  make  any  defence  which 
he  might  have  made  to  the  action  if  the  summons  had  been  served  on 
him  at  the  time  when  the  same  was  originally  commenced  and  such 
defence  had  been  then  interposed  to  such  action. 

g  886  (amended  1866  to  read  asfolhtos:) 

The  defendant  may,  at  any  time  before  the  trial  or  verdict,  serve 
upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  the  sum  or  property,  or  to  the  effect  therein  specified, 
with  costs.  If  the  plaintiff  accept  the  offer,  and  give  notice  thereof 
in  writing  within  ten  days,  he  may  file  the  summons,  complaint  and 
ofier,  with  an  affidavit  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given 
in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judg- 
ment he  cannot  recover  costs,  but  must  pay  the  defendant's  costs  from 
the  time  of  the  offer ;  and  in  case  the  defendant  shall  set  up  a  counter- 
claim in  his  answer  to  an  amount  greater  than  the  plaintiff's  claim,  or 
sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars,  then  the 
plaintiff  may  serve  upon  the  defendant  an  offer  in  writing  to  allow 
judgment  to  be  taken  against  him  for  the  amount  specified,  or  to  allow 
said  counter-claim  to  the  amount  specified  with  costs.  If  the  defend- 
ant accept  the  offer,  and  give  notice  thereof  in  writing  within  ten  days, 
he  may  enter  judgment  as  above  for  the  amount  specified,  if  the  offer 
entitle  him  to  judgment,  or  the  amount  specified  in  said  offer  shall  be 
allowed  him  in  the  trial  of  the  action.  If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given 
in  evidence ;  and  if  the  defendant  fail  to  recover  a  more  favorable 
judgment  or  to  establish  his  counter-claim  for  a  greater  amount  than 
is  specified  in  said  offer,  he  cannot  recover  costs,  but  must  pay  the 
plaintiff's  costs  from  the  time  of  the  offer. 

§  899  (amended  1867  to  read  as  follows:) 

A  party  to  an  action  or  special  proceeding  in  any  and  all  courts 
and  before  any  and  all  officers  and  persons  acting  judicially,  may  be 
examined  as  a  witness  on  his  own  behalf,  or  in  behalf  of  any  other 
party,  conditionally,  on  commission  and  upon  the  trial  or  hearing  in 
the  case,  in  the  same  manner  and  subject  to  the  same  rules  of  exam- 
ination as  any  other  witness ;  provided,  however,  that  no  party  to  the 
action  or  proceeding,  nor  any  person  who  has  a  legal  or  equitable  in- 
terest which  may  be  affected  by  the  event  of  the  action  or  proceeding, 
nor  any  person  who,  previous  to  such  examination,  has  had  such  an 
interest,  however  the  same  may  have  been  transferred  to  or  come  to 
the  party  to  the  action  or  proceeding,  nor  any  assignor  of  anything 
in  controversy  in  the  action,  shall  be  examined  in  regard  to  any  trans- 
action or  communication  between  such  witness  and  a  person  at  the 
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time  of  such  examination  deceased,  insane  or  lunatic,  as  a  witness 
against  a  partj  then  prosecuting  or  defending  the  action  as  executor, 
administrator,  heir-at-law,  next-of-kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person^  or  as  assignee  or  committee  of  such 
insane  person  or  lunatic,  when  such  examination  or  an  j  judgment  or 
determination  in  such  action  or  proceeding,  can  in  any  manner  affect 
the  interest  of  such  witness  or  the  interest  previously  owned  or  rep- 
resented by  him.  But  when  such  executor,  administrator,  heir-at-law, 
next-of-kin,  assignee,  legatee,  devisee,  survivor  or  committee,  shall  be 
examined  on  his  own  behalf  in  regard  to  such  transaction  or  commu- 
nication, or  the  testimony  of  such  deceased  or  insane  person  or  luna- 
tic in  regard  to  such  transaction  or  communication  (however  the  same 
may  have  been  perpetuated  or  made  competent),  shall  be  given  in 
evidence  on  the  trial  or  hearing  on  behalf  of  such  executor,  adminis- 
trator, heir-at-law,  next-of-kin,  assignee,  legatee,  devisee,  survivor  or 
committee,  then  all  other  persons  not  otherwise  rendered  inoompe^ 
tent  shall  be  made  competent  witnesses  in  relation  to  such  transac- 
tion or  communication  on  said  trial  or  hearing.  Nothing  contained 
in  section  eight  of  this  act  shall  be  held  or  construed  to  affect  or  re- 
strain the  operation  of  this  section. 


§  401  (amended  1867  by  adding  thereto  as  subdivision  eight,  the 
following :) 


8.  Whenever  a  motion  shall  be  made  in  any  cause  or  proceeding 
in  any  of  the  courts  of  this  State,  to  obtain  an  injunction  order,  order 
of  arrest,  or  warrant  of  attachment,  or  to  vacate,  modify  or  set  aside 
any  injunction  order,  order  of  arrest,  or  warrant  of  attachment, 
granted  in  any  such  case  or  proceeding,  it  shall  be  the  duty  of  the 
judge  before  whom  such  motion  is  tnade,  to  render  and  make  known 
his  decision  on  such  motion  within  twenty  days  afler  the  day  upon 
which  such  motion  shall  or  may  be  submitted  to  him  for  his  decision. 


§  434  (amended  1867  io  read  <u  follows :) 

When  an  action  shall  be  brought  by  the  Attorney-General,  by 
virtue  of  this  chapter,  on  the  relation  or  information  of  a  person 
having  an  interest  in  the  question,  the  name  of  such  person  shall  be 
joined  with  the  people  as  plaintiff,  and  in  every  such  case  the  Attor- 
ney-General may  require  as  a  condition  for  bringing  such  action,  that 
satisfactory  security  shall  be  given  to  indemnify  the  people  of  this 
State  against  the  costs  and  expenses  to  be  incurred  thereby ;  and  in 
every  case  where  such  security  is  given,  the  measure  of  the  compen- 
sation to  be  paid  by  such  person  or  persons  to  the  Attorney-General, 
shall  be  lef^  to  the  agreement  of  the  parties  express  or  implied. 
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